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Omtral Criminal Court Cases (Sessions Papers), 1834 — 1913 ... 
CJommon Imw Chambers ... 

Cape Law Journal ... 

Canada Ijaw Journal, New Series, 1865 — (current) 

Canada Law Journal, Old Series, 10 vols., 1855 — 1804 
Common Law Reports, 3 vols., 1853 — 1855 
Commonwealth Law Reports 
Calcutta I.aw Reporter 
Canadian I^aw Times 

Canadian Law Times, Occasional Notes ... 

Upper Canada Common Pleas 

IjRW Reports, Common Pleas Division, 5 vols., 1875 — 1880 ... 
Cape Provincial Division Reports 
Canadian Reports, Appeal Ca.ses ... 

Cane Tunes Reports of the Supreme Court of the Cape of Good 

.XX «•« «•« ••• 

Calcutta Weekly Notes 

Cabab^ and Ellis’s Reports, Queen’s Bench Division, 1 vob, 

1882— 1885 

Caldecott’s Magistrates’ Case.s, 1 vob, 1776 — 1785 
Calthrop’s City of London Cases, King’s Bench, 1 vob, 1009 — 
1 6 1 8 ... ... ... ... ... ... ... ... 

Cameron’s Supreme Court Cases ... 

(’ameron’s Supreme (''ourt Practice 

Campbell’s Reports, Nisi Prius, 4 vols,, 1807 — 1816 

(\)mmercial Law Reports of (’anada 

Canadian Cruniual Cases, ^Vnnotated 

Canadian Gazette ... 

Canadian Railway Cases ... 

Carrington and Kirwon’s Reports, Nisi Prius, 3 vols., 1843 — 1853 
Carrington and Marshman’s Reports, Nisi Prius, 1 vob, 1841 — 

A vJ A AJ «*• «*• ••• •#* ••• ••• 

Carrington’s Treatise on Criminal Law ... 

Cardwell’s Documentary Annals of the Reformed Church of 
England, 2 vols., 1546 — 1716 ... 

New Brunswick Reports (Carleton) 

Carpmael’s Patent Cases, n2 vols., 1602 — 1842 ... 

Carter’s Reports, Commo Pleas, fob , 1 vob, 1664 — 1073 
Case's on British North America Act (Cartwright) 

Carthew’s Reports, King’s Bench, fob, 1 vob, 1(187 — 1700 
Cary’s Reports, Chancery, 1 vob ... 

Oases in Chancery, fol., 3 parts, 1660 — 1697 

Cases of Practice, King’s Bench, 1 vob, 1655—1775 ... 

Cases of Settlements and Removals, 1 vob, 1685 — 1727 
Oases temp. Finch, Chancery, fob, 1 vob, 1673 — 1080 
Select Cases temp. King, Chancery, fob, 1 vob, 1724 — 1733 ... 
Cases in Equity Talbot, fob, 1 vob, 1730 — 1737 
Cassells’ Digest 

Law Reports, Chancery Division, since 1890 {e,g., [1891] 1 Cli.) 
Law Reports, Chancery Appeals, 10 vols., 1865 — 1875 
Choyce Cases in Chancery, 1557 — 1606 ... 

Upper Canada Chancery Chambers Reports 

Law Reports, Chancery Division, 45 vols,, 1875 — 1890 
Christopher Robinson’s Reports, Admiralty, 0 vols., 1798 — 1808 

Charley’s Chamber Cases, 2 vols., 1875—1876 

Charley’s New Practice Reports, 3 vols., 1875 — 1876 ... 

New Brunswick Reports (CMpman) 
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S. Af. 
S. Af. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

N.Z. 
Eng. 
Eng. 
Eng. 
Can. 
Eng. 
Can. 
S. Af. 
Can. 
Can. 
Eng. 
Aus. 
Ind. 
Can. 
Can. 
Can. 
Eng. 
S. Af. 
Can. 

S. Af. 
Ind. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Can. 

Can, 

Can. 

Can. 

Eng. 

Eng. 

Can. 

Eng. 

Can. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 



xxii Reports included in this Work and their Abbreviations. 


I* Li* R* •! 

L L. R. (Vol.) All. 

I. L. R. (Vol.) Bom. 

I. L. R. (Vol.) Calc. 

I. L. R. (Vol.) Lah. .. 
I. L. R. (Vol.) Mad. .. 
I. L. R. (Vol.) Pat. 

I. L. R. (Vol.) Ran. 

I* Ijf T'. ... ... 

I. L. T. Jo. 

I. R. (preceded by date) 
I. R. (Vol.) C. L. 

I. R. Eq. 

I. R.| R. & L. ... ». 


Ind. Awards 
Ind. Jur. N. S. ... 

Ind. Jur. O. S. ... 

Ir. Cir. Rep. 

Ir. Jur. ... 

Ir. L. Rec. 1st ser. 

Ir. L. Rec. N. S. 

Irv . ... ... .. 

J. Bridg. 

J. D. R. ... ... .1 

T P 

••• •• 

J. P. Jo. 

J* . R'. ... ... . . 

J. R. N. S 

J. Shaw, Just. ... 

J ac. ... ... « • 

Jac. & W. 

J ames 
Jebb & B. 

Jebb & S. 

Jebb, C. C. ... ,. 

Jebb, Cr. & Pr. Cas. 
Jenk. ... ... .. 

Jo. & Car. 

J o. & Xiat. ... . . 

Jo. Ex. Ir. 

John. 

John. & II. 

Jur. 

Jur. N. S. 

K. ... ... ... 

K. & G. 

K. & J 

K. B. (preceded by dale) 

Karnes, Diet. Dec. 

Kames, Rem. Dec. 

Karnes, Sel. Dec. 


Kay 

Keb. 

Keen 

Keil. 

Kel. 

Kel. W. 


Keny. 
Keny. CTi. 
Kerr 


Irish Law Reports, 13 vola., 1838 — 1851 
Indian Law Reports, Allahabad ... 

Indian Law Reports, Bombay 
Indian Law Reports, Calcutta 
Indian Law Reports, Lahore 
Indian Law Reports, Madras 
Indian Law Reports, Patna 
Indian Law Reports, Rangoon 
Irish Law Times, 1807 — (current) 

Irish Law Times Journal, 1807 — (current) 

Irish Reports, since 1893 (c.j/,, [1894] 1 T. R.) ... 

Irish Reports, Common Law, 11 vols., 1800 — 1877 
Irish Reports, Equity, II vols., 1800 — 1877 
Irish Reports, Registry Appeals in the Court of Exchequer 
Chamber and Appeals in tne Court for Land C’ases Reserved, 
1 vol., 1868 — 1870 

Industrial Awards Recommendations 
Indian Jurist, New Series ... 

Indian Jurist, Old Series ... 

Reports of Irish Circuit Cases, 1 vol., 1841 — 1813 
Irish Jurist, 18 vols., 1849 — 1860... 

Law Recorder (Ireland), 1st series, 4 vols., 1827 — 1831 
Law Recorder (Ireland), New Series, 0 vols., 1833 — 1838 
Irvine’s Justiciary Reports (Scotland), 5 vols., 1852 — 1807 ... 

Sir John Bridgman’s Repoits, Common Pleas, fol., 1 vol., 1013 
1 02 1 ... ... ... ... ... ... ... ... 
Juta’s Daily Reporter, reporting Ca.ses in the Cape l*rovincial 
Division 

Justice of the Peace, 1837 — (current) 

Justice of the Peace (Weekly Notes of Cases) ... 

Jurist Reports 

Jurist Reports, New Series 

J. Shaw’s Justiciary Reporta (Scotland), 1 vol., 1848— 1852 ... 
Jacob’s Reports, Chancery. 1 vol., 1821 — 1823 
Jacob and Walker’s Reports, Chancery, 2 vols., 1819—1821 ... 
Nova Scotia Reports (James) 

Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 1 vol. 

1841—1842 

Jebb and Symes’ Reports, Queen’s Bench (Ireland), 2 vols., 

1838—1841 

Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822—1840 ... 
Jebb’s Crown and Presentment Cases 
Jenkins’ R^orts, 1 vol., 1220 — 1023 

Jones and Carey’s Reports, Exchequer (Ireland), 1 vol., 1838 

—1839 

Jones and La Touche’s Reports, Chancery (Ireland), 3 vols., 
1844—1846 ... .. 

T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834—1838 ... 

Johnson’s Reports, Cliancery, 1 vol., 1858 — 1800 

Johnson and Hemming’.s Reports, Chancery, 2 vols., 18.59—1802 

Jurist Reports, 18 vols., 1837—1854 

Jurist Reports, New Series, 12 vols., 1855—1807 

Kotze 8 Reports of the High Court of the Transvaal Prfjvince, 
1877 — 1881 

Keane and Grant’s Registration Ca8<>s, 1 vol., 1854—1802 !!! 

Kay and Johnson’s Reports, Chanctfry, 4 vols., 1854—1858 ... 

Law Reports, King’s Bench Division, since 1900 (c.ff., (1901) 2 
K. B.) 

Kanies, Dictionary of Decisions, Court of Session (Scotland)’ 

fob, 2 vols., 1540— 1741 ... _ 

Karnes, Remarkable Decisions, (Jourt of Session (Scotland)! 

2 vols., 1716— 1752 .. | 

Decisions, Court of Session (Sc’otland). 1 voi.,’ 
17o2— 1768 

Kay’s Reports, C^ncery. 1 vol., 1853—1854 !!! 

Keble s Reports, fob. 3 vols., 1661—1677 

Keen s Remits, Rolls Court, 2 vols., 1836—1838 

KeiJwey sRepoi^, King’s Bench, fob, 1 vob, 1327—1678 ... 

Sir John Kel^g 8 Reports, CVown Cases, fol., I vob, 1062—1707 

1 vob. Cliancery, 1730—1732; 
Kings Bench, fob, 1731—1734 .. * 

Kenyon’s Notes of Ca^, King’s Bench, 2 vols., 1753-^1769 .. 

of^Kenyon’s Notes of Cases, 1 753—1764 
New Brunswick lieports (Kerr) ... ... 




Ir. 

Ind. 

Ind. 

Ind 

Ind. 

Ind. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Ir. 


Ir. 

N.Z. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Scot. 


Eng. 

S. Af. 
Eng. 
Eng. 
N.Z. 
N.Z. 
Scot. 
Eng. 
Eng, 
Can. 


Ir. 


Ir. 

Ir, 

Ir. 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 

Eng. 

Scot. 

Scot. 


Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Cau. 



Repobts included in this Work and their Abbreviations. 


Kilkerran 

Kn« & OinB. ••• •• 

Knapp 

K nox • • • • • • 

Konst. & W. Bat. App. 

Konst. Rat. App* .. 

L. & G. temp. Plunk. .. 

L. & G. temp. Sugd. 

T t- A Wclsb. ... .< 

Ij. C. & M^. Gaz. .1 

Ij. C. J. ••• •• 

Iv. C. Ij. J. ••• •• 

Jj, C. B. ... ... •' 

L. G. R. 

T i . jr , Adni. *•. .• 

L. J. Hey. ... •• 

L. J. C. C 

L. J. C. P. ••• 

L. 3 • di. ... • • 

L. tT . Kccl. ••• •> 

Xi. J > Ex. • • . . < 

L. J. Ex. Eq. ... 

L. J. K. H, or Q. B. .. 

lit J . . G. ... . < 

L. J. E. G. ... .' 

Ij. .T » CD. S. ... . 

Ij. ... ... . 

L. J, P. AM 

L. J. P. 0. . • . . 

L. J. P. M. A A. 

L. J o. ... ... . ' 

L. Ij. B. ... ... . 

L. M. A P 

Ij. . ... ... .1 

L. B. A. A E. ... . 

L. R. 0. G. R. ... .. 

L. R. 0. P 

L. R, Eq. 

L. R. Exoh. 

L. R. H. L 

L. R. Ind. App. 

L. R. Ind. App. Supp. 
Vol. 

Ij . R* .Ir. ... • 

Ij. R. P. a D. ... 

L. R. P. C 

L. R. Q. B 

L. R. Q. B. ... , 

L. R. Sc. A Div, 

Ij. . ... ... . 

L. T. Jo. 

L. T. O. S 

L. Th. 

Lane 

Lat. 

•*« » 
Laws. Reg. Caa. 

Ld. Raym. 

IjC. a Ca. 

I>Jach 



Lee temp. Hard, 


• • • 


Kilkerran’s Decisions, Court of Session (Scotland), fol., 1 vol., 
1T38““1T62 ... ... ... ... ... ... ,,, 

Knapp and Ombler’s Election Cases, 1 vol., 1834 — 1835 

Knapp’s Reports, Privy Council, 3 vols., 1829 — 1836 

Knox’s Reports 

Konstam and Ward’s Reports of Rating Appeals, 1 vol., 1909 — 

1 1 ^2 ... ... ... ... ... ... ... ... 
Konstam’s Reports of Rating Appeals, 2 vols., 1904 — 1908 ... 

Lloyd and Goold’s Reports temp. Plunkett, Chancery (Ireland), 

1 vol., 1834—1839 

Lloyd and Goold’s Reports temp. Sugden, Chancery (Ireland), 

1 *v ^)1. , 1 835 ... ... ... ... ... ... ... 

Lloyd and Welsby’s Commercial and Mercantile Cases, 1 vol., 

1829—1830 

Local Courts and Municipal Gazette 

Lower Canada Jurist 

Lower Canada Law Journal 

Lower Canada Reports 

Ia>cal Government Reports, 1902 — (current) 

Law Journal, Admiralty, 1865 — 1875 
Law Journal, Bankruptcy, 1832 — 1880 ... 

Law Journal (County Courts Reporter), 1912 — (current) 

Law Journal, Common Pleas, 1831 — 1875 
Law Journal, Chancery, 1831 — (current) 

Law Journal, Ecclesiastical Cases, 1866 — 1875 ... 

Law Journal, Exchequer, 1831 — 1875 

Law Journal, Exchequer in Equity, 1835 — 1841 

Law Journal, King’s Bench or Queen's Bench, 1831 — (current) 

Ijaw Journal, Magistrates’ Caw's, 1831 — 1896 ... 

Law Journal, Notes of Cases, 1866 — 1892 (from 1893, see Law 
Jourtial) ... ... ... ... ... ... ... ... 

IjSw Journal, Old Series, 10 vols., 1822 — 1831 ... 

Law Journal, Probate, Divorce and Admiralty, 1875 — (current) 
Law Journal, Probate and Matrimonial Cases, 1858— 1859, 
1806 — 187o ... ... ... ... ... ... ... 

Law Journal, Privy Council, 1865 — (current) ... 

I.AW Journal, Probate, Matrimonial and Admiralty, 1860 — 1865 
Law Journal Newspaper, 1866 — (current) 

Leader Law Reports 

Lowndes, Maxwell, and Pollock’s Reports, Bail Couit and 
Practice, 2 vols., 1850 — 1851 ... 

Ijcgal !^^eivs ... ... ... ... ... ... ... 

Ijaw Reports, Admiralty and Ecclesiastical Cases, 4 vols., 1865 
1 87 o ... ... ... ... ... ... ... ... 

Law' Reports, Crown Cases Reserved, 2 vols., 1865 — 1875 
Law Reports, Common Pleas, 10 vols., 1805 — 1875 
I^w Reports, Equity Cases, 20 vols., 1865 — 1875 
Ijaw Reports, Exchequer, 10 vols., 1865 — 1875... 

Law Reix)rta, English and Irish Appeals and Peerage Claims, 
Uouse of Lords, 7 vols., 1866 — lvS75 
Law Reports, Indian Appeals, Privy Council, 1873 — (current) 
Law Reports, India Appeals Privy Council, Supplementary 
Volume, 1872 — 1873 

Law Reports (Ireland), Chanceiy' and Conunon Law, 32 vols., 
184 7—1893 ... ... ... ... ... ••• 

Law Reports, Probate and Divorce, 3 vols., 1865 — 1875 
Law Reports, Privy Council, 6 vols., 1865 — 1875 
Law Reports, Queen’s Bench, 10 vols., 1865 — 1875 
Quebec Reports, Queen’s Bench ... 

Law Reports, Scotch and Divorce Appeals, House of Lords 

2 vols., 1866 — 1875 

Law Times Reports, 1859 — (current) ... ... 

Law Times Newspaper, 1843 — (current) 

Law Times lieports, Old Series, 34 vols., 1843 — 1860 ... 

I ’Themis ... ... ... ... ... ... 

Lane’s Reports, Exchequer, fol., 1 vol., 1605 — 1611 ... 

Latch’s Reports, King’s Bench, fol., 1 vol., 1625—1628 
Lawson’s Registration Cases, 1895 — (current) ... 

Iiord Raymond’s Reports, King’s Bench and Common Pleas, 
8 vols., 1694~“1782 ... ... ... ... ••• ••• 

Leigh and Cave’s Crown Cases Reserved, 1 vol., 1861 — 1865 ... 
Ijeach’a Crown Cases, 2 vols., 1730 — 1814 
Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1752 — 1758 
T. Lee’s Cases temp. Hardwicke, King’s Bench, 1 vol., 1733 — 
1788 «a, »». ... ... ... ••• *** 
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Scot. 

Eng. 

Eng. 

Aus. 

Eng. 

Eng. 


Ir. 

Ir. 

Eng. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
Eng. 
Eng. 
Eng. 
S. Af. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng, 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 



xsriv Reports included in this Work and their abbreviations. 


Leg. Rep. 

Legge 

I-zOOXX. ... • . , 

I^e V . ... . « , 

Lew. C. C. 

t^y 

Lib. Ass. 

Lilly 

Latt. 

lioyd, L. R. 
Uoyd, Pr. Cas. ... 
Lo^ 

Long. & T. 

Lords Journals ... 
Lud. E. C. 
Lumley, P. L. (’. 
Lush. 

Lut. 

Lut. Reg. Cas. ... 
Lynd. 


• • . 


• • • 


• •• 
• • • 


Ijegal Ji^C ep o rCer ... «.• ... ... ... ... 

Legge’s Kei^rta 
Leonard’s Reports, King’s Bench, Common Pleas and Exche- 
quer, fol., 4 parts, 1552 — 1615 ... 

Levinz’s Reports, King’s Bench and Common Pleas, fol., 3 vola., 
1660 — 1696 ... ... ... ... ... ... .., 

Lewin’s Crown Cases on the Northern Circuit, 2 vols., 1822 — 
1 838 ... ... ... ... ... ... ... *.• 


Ivey’s Roj^rts, King’s Bench, fol., 1 vol., 1608 — 1629 
Liber Aasisarum, Year Books, 1 — 51 Edw. III.... 
lally’s Reports and Pleadings of Cases in Assize, fol., 1 vol. ... 
Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 ... 
IJoyd’s List Law Report.s, 1919 — (current) 

Lloyd’s Reports of Prize Cases, 5 vols., 1914 — 1918 
Ivofft’s Reports, King’s Bench, fol., 1 vol., 1772 — 1774 
Longfield and Townsend’s Reports, Exchequer (Ireland), 1 vol., 

1841—1842 

Journals of the House of Lords ... 

Luder’s Election Cases, 3 vols., 1784 — 1787 
Lumley ’s Poor Law Cases, 2 vols., 1834 — 1842 
Lrushington’s Reports, Admiralty, 1 vol., 1859 — 1862 ... 

Sir E. Lutwvche’s Entries and Reports, Common Pleas, 2 vols., 
1682—1704 


A. J. Lutivyche’s Registration Cases, 2 vols., 1843 — 1853 
Lyndwood, Provinciale, fol., 1 vol. 


M 

••• 

M. & S. ... 

M. & W. 

M. C. R. 

M. H. C. R 

M. L. R. (Vol.) K. R. or 
Q. B. ... 

M. L. R. (Vol.) S. C. ... 
M. M. Cas. 

Mac. 

Mac. & G. 


Mac. & H. 

M‘Cle 

M‘ae. &Yo. ... 
Macfarlane 

Macl. & Rob. 

Maeph. (CT. of Sc.ss.) 

Macq. 

Macr 

Mad. 

Madd. 

Madd. & G. 

Madox ... 

Madox, Exch. ... 
Mag 

Man. & G. 

Man. & Ry. K. B. 

Man. & Ry. M. C. 
Man. L. J. 

Man. L. R. 

Man. R. temp. VVcod 

Mans 

Mar. L. C. 

March 

Marr 

Marsh 

Marsh 

Mayn 

Meg. 


Menzie’s Reports of the Supreme Court of the Cape of Good 

Hope, 1828—1850 

Maule and Selwjm’s Reports, King’s Bench. 0 vols., 1813—1817 
Meeson and Welsby’s Report.s, Exchequer, 16 vols., 1836—1847 
Montreal Condensed Reports 
Madi'as High Coui't Repoils 


Montreal Law Reports, King’s Bench or Queen’s Bench 
Montr(:‘iU I^aw Reports, Superior Court ... 

Martin’s Reports of Mining Ca.se8 

Macassey’s New Zealand Reports 

Macnaghten and Gordon’s Reiwrts, CRancery, 3 vols., 1819 — 
1 8o2 ... ... ... ... 

Macrae and Hertslot’s In-solvency Ca.se8, 1 vol., 1847 — 1852 ... 
.Vl'CIeland's Reports, Exchequer, 1 vol., 1821 ... 

M‘Clelandand Younge’s Reports, Exchequer, 1 vol., 1821 - 1825 
Macfarlane’s Jury Trials, Court of Ses.sioa (Scotland), 3 parts, 
1838 — 1839 

Maclean and Robinson’s Scotch Appeals (House of Ix)rcls), 1 
vol,, 1839 

Macpherson_, Court of Session (Scotland)’ 3rd series, i 1 voLs., 
1862 — 1873 

Macqueen’s Scotch Appeals, Hou.s«* of Lords, 4 vols., 1819— 1865 
Macrory’s PaUmt (Ws, 2 parts, 1847— 1856 ... 

Madras High Court Report.s ’ *” 

Maddock’s Report.s, Chancery, 6 vols,. 1815 — 1821 

Maddock ^id Geldart’s Report.s, Chancery, 1 vol, 1819-1822 

(Vol. \ I. of Madd.) 

Madox’s Eomuilare Anglicanum ... 

Madox’s Uistcji v and Aiiti.iuiti.-s of tin- Kxcli..nu<.r, 2 vi.lM. L'.’ 

1848^1832 London. 
Manm^^ and Granger’s ileport's.’ Common Pleas, V vola.'; 

“ Heports, King’s Hench, 5 vols., 1827— 

MSobaTiw 'iriuma? ^ 1827-18^0 

Manitoba I^^aw RejHjrts .. 

Majiitoba Reports temp. wVkkI 

MfriGme 21 voU., 1893~loi'4 

itime Law Reports (C rcH*kford) 3 voIm ixan iu 7 t 

1 voi;; 

Admiralty, i vol., 1770-^1770 

MaJrnl ’« 2 vols., 1813-1810 I!! 



Ir. 

Aus. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


8. Af. 
Eng. 
Eng. 
Can. 
Ind. 


Can. 

(^an. 

Can. 

N.Z. 


Eng. 

Eng. 

Eng. 

Eng. 

Scot, 


Scot. 


Scot. 

Scot. 

Eng. 

Ind. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

C^an. 

Can. 

(’an. 

Eng. 

Eng. 



Eng. 

Eng. 



Reports included in this Work and their Abbreviations. 


Hod* ••• ••• 

Msr. ••• ••• 

JMilw* ••• ••• 

J^od« Hep. ••• 

Mol. ••• ••• 

Monti. ... ••• 

Mont. & A. ••• 

Mont. Ac B* ... 

Alont. Ac Cli. ... 

Mont. & M. 

Mont. D. Ac D© O. 

Moo. Ac P. 

Moo. Ac S. 

Moo. Ind. App. 

Moo. P. C. C. 

Moo. P. C. C. N. S. 
Mood. AC M. 

Mood. AC R. 

Mood. C. C. 

Moore, C. P. 

Moore, K. B. 

Mor. Diet. 

Morr. 

!NIos. . * . 

Mun. Rep. 

Murd. Epit. 

Murp. AC H. 

Murr. 

My. Ac Cr. 

My. Ac K. 

N. (preceded by date) 
N. A. C. ... 

N. Ac 8. ... 

N. B. Dig. 

N. B. Eq. Rep. 

N. B. R. 

N. B. R. (All.) 

N. B. R. (Her.) 

N. B. R. (Call.) 

N. B. R. (Chip.) 

N. B. R. (Han.) 

N. B. R. (Kerr) 

N. B. R. (P. A B.) 

N. B. R. (P. A T.) 

N. B. R. (Pug.) 

N. B. R. (Tru.) 

. Ij. R. ... ... 

N. P. D 

N. 8. R 

N. 8. R. (Coch.) 

N. 8. R. (G. A O.) 

N. 8. R. ((}. A R.) 

N. 8. R. (Janies) 

N. 8. R. (Old.) ... 

N. 8. R. (R. A C.) 

N. 8. R. (R. A G.) 

N. 8. R. (Thom.) 

N. 8. W. Adm. or Ad. 
N. 8. W. B. 

N. 8. W. Bkpty. Can. 
N. 8. W, Eq. 


Menzie*© Reportfl of the Supreme Court of the Cape of Good 
Hope, 1828—1850 

Mcrivale’s Reports, Chancery, 3 vols., 1815 — 1817 
Milward’s Ecclesiastical Reports (Ireland), 1 vol., 1819 — 1843 
Modem Reports, 12 vols., 1669 — 1755 ... 

Molloy’s Report’s, Chancery (Ireland), 3 vols., 1808 — 1831 
Montagu’s Reports, Bankruptcy, 1 vol., 1829 — 1832 ... 
Montagu and Ayrton’s Reports, Bankruptcy, 3 vols., 1832 — 1833 
Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 1832 — 1833 
Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 1838 — 1840 
Mont agu and Macarthurs Reports,Bankruptcy , 1 vol., 1826—1 830 
Montagu, Deacon, and De Gex’s Reports, Bankruptcy, 3 vols., 

1840—1844 

Moore and Payne’s Reports, Common Pleas, 5 vols., 1827 — 1831 
Moore and Scott’s Reports, Common Pleas, 4 vols., 1831 — 1831 
Moore’s Indian Appeal Cases, Privy Council, 14 vols., 1836 — 1872 
Moore’s Privy Council Ca.ses, 1,5 vols., 1836 — 1863 
Moore’s Privy Council Cases, New Stories, 9 vols., 1862 — 1873 
Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1820 — 1830 ... 
Moody and Robinson’s Reports, Nisi Prius, 2 vols., 1830 — 1844 
Moody’s CiTJwn Cases Reserved, 2 vols., 1821 — 1844 ... 

J. B. Moorti’s Report.s, Common Pleas, 12 vols., 1817 — 1827 ... 
8ir F. Moore’s Reports, King’s Bench, fol., 1 vol., 1485—1020 
Morison’s Dictionars’- oC Decisions, Court of Session (Scotland), 

43 vols., 1532—1808 

Morrell’s Reports, Bankruptcy, 10 vols., 1884 — 1893 ... 
Moswley’s Reports, Chancery, fol., 1 vol., 1726 — 1730 ... 
Municipal Reports ... 

Murdoch’s Epitome 

Murphy and Hurlston4‘’.s Report.s. Exchequer, 1 vol., 1837 
Murray’s Reports, Jury Court (Scotland), 5 vols., 1816 — 1830 
Mylne and Craig’s Reports, Chancery, 5 vols., 1835 — 1841 
Mylue and Keen’s Re[)orts, Chancery, 3 vols., 1832 — 1835 

Northern Inland T>aw Reports, 1925 --(cun*ent) [1925J N.) 
Native Appeal (’as<*a 
Nichols and Stop’.s Report.s (Tasmania) 

New Brunswick Digest (Stevens) ... 

New Brunswick Equity Repoils ... 

New Brunswick Reports ... 

New Brunswick He|>oi-t.s (Allen) ... 

New linmswick lUq)orts (Berton) 

New Brunswick Re|K>rls iCarlcton) 

New Bnmswick Rejwrt.s (Chipman) 

New Brunswick Beport.s (Hannay) 

New Brunswick Itcports (Kerr) ... 

New' Brunswick Beiwrts iPugsIey and Burbidge) 

New Brunswick Reports (Pugsley and Trueman) 

New Brnnswick Re|)orts (Pugsley) 

New Brunswick Reports (Trueman) 

Natal I.*aw' Reports 

South African Law' Reports, Natal Provincial Division 
Nova Scotia Re|X)rt8 
Nova Scotia Reports (Cochran) ... 

Nova Scotia UeiHirls (tieldert and Oxley) 

Nova Scotia Reports (Geldert and Russell) 

Nova Scotia Reports (James) 

Nova Scotia Reports (Oldrights) ... 

Nova Scotia Reports (Russell and Chesley) 

Nova Scotia Reiwrta (Russell and Geldert) 

Nova Scotia RojMjrts (Thomson) ... 

Now South Wales Reports, Admiralty ... 

New SouUi Wales Rejx>rts, Bankruptcy 
New South Wales Bankruptcy Cases 
New South Wales Reports, Equity 


{;• §• Yl' Arbtii. C’as. New 8ouUi Wales iDdustrial Arbitration Cases 


N. 8. W. L. R 

N. 8. W. Land App. Cts. 
N. 8. W. 8. C. n. (K,|,) 

N- 8. W. 8. C. B. N. H. 
N.8W.W.N. 

N- w. ^ 

N. W. T. B 

N. Z. Jut. 


New South Wales Law Reports ... 

New South Whales Land Appeal Courts ... 

New South Wales Supreme (Vurt Reports (Equity) .. 
New South Wales Supremo Court Reports (Law') 

New South Wales Supreme Court Reports, New Series 
New South Wales Weekly NoU« ... 

North-Western Provinces High Court Reports ... 
North-West Territories Reports ... 

New Zealand Jurist 


4. Jur* MiniDg Law New S&ealaad Jurist Mining Law ... 
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8. Af. 
Eng. 

Ir. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng, 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Scot. 

Eng. 

Eng. 

Ir. 
S. Af. 
Tasmania 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can* 
Can. 
Can. 
Can. 
S. Af. 
S. Af. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus, 
Aus, 
Ind. 
Can. 
N.Z. 
N.Z. 



xxvi Reports included in this Work and their Abbrsviatioks. 


N. Z, Jur. N. S. ... 
N. Z. L. R. ... 
N. Z. L. R. C. A. 
Nels. 

Nev. & M. K. B. 
Nev. & M. M. C. 
Nev. & P. K. B. 
Nev. & P. M. C. 
New Mag. Gas. 

New Pract. Gas. 
New Rep. 

New Sess. Gas. ... 

Nfld. L. R. 

Nolan 

Notes of Gases ... 


Noy 



• • • 

• • • 

• • • 

• • • 

• • • 


• * * 






• • • 


New Zealand Jurist, New Series ... ... 

New Zealand Law Reports, 1883 — {current) 

New Zealand Law Reports, Court of Appeal, 6 vols., 1883 — 1887 
Nelson’s Roporta, Chancery, 1 vol., 1625 — 1003 
Novile and Manning’s Reports, King’s Bench, 6 vols., 1832 — 1836 
No vile and Manning’s Magistrates^ Cases, 3 vols., 1832 — 1836 
Novile and Perry’s Reports, King’s Bench, 3 v'ols., 1836 — 1838 
Novile and Perry’s Magistrates’ Cases, 1 vol., 1836—1837 
Now Magistrates’ Oases (Bittleston, Wise and Parnell), 5 vols., 

1 8 1 1 1 8 o 0 ... ... ... ... ... ... ... 


Now Practice Cases (Bittleston and others), 3 vols., 1844 — 1813 
New Reports, 6 vols., 1862 — 1865 

New Sessions Magistrates’ Cases (Carrow, Hamorton, Allen, 

etc.), 4 vols., 1844 — 1851 

Newfoimdland Reports 

Nolan’s Magistrates’ Cases, 1 vol., 1791 — 1793 ... 

Notes of Gases in the Ecclesiastical and Maritime Gourt.s, 7 vols., 
1841 — 1850 


Noy’s Reports, King’s Bench, fol., 1 vol., 1558 — 1049 


K.2. 

N.Z. 

N.Z. 

Eng. 

Eng, 

Eng. 

Eng. 

Eng. 


Eng. 

Eng, 

Eng. 



Eng. 



O. B. & F. 
O. B. S. P. 
O. Bridg. 

O. P. S. 

O. L. It. 
O’M. A n. 
O. P. D. 

O. R, 

O. R. 

O. R. C. ... 

o. s. 

O. W. N. 

O. W. R, 
Old. 

Ont. Dig. 
Owen 


P, (preceded by date) ... 

P. & B 

P. & T 

P. Gas. ... 

P. D. ... 

P. E. I, ... 

P. R. 

P. Wms. 

Palm 

Park 

Pat. App. 

Pater. App 

Peake 

Peake, Add. Gas. 

Peck 

Pelham ... 

Per. & Dav 

Per. & Kn 

Per. as 

Per. P 

Ph 

Phil. El. Gas. ... 

PhiUim 

Phillim. Eccl. Jud. 

Phip 

& R. 

Pjtc 

Plowd 

. 

Poph 

Pow. B. & D 


Ollivier Bell and Fitzgerald’s Reports 
Old Bailey Session Papers 

Sir Orlando Bridgman’s Reports, Common Pleas, 1 vol., 1660 — 
1666 

Reports of th(‘ High Court of the Orange Free State, 1879— 18S3 
Ontario Law Reports 

O’Malley and Hardcastlo’s Election Gases, 1869 — (current) ... 
South African Law Reports, Orange Free State I*rovincial 16 vision 
Ontario Reports 

Official Reports of the South African Republic, 1894— 1890 ... 
Reports of the High Court of the Orange River Colony 
I. pper Canada Queen’s Bench, Old Series 
Ontario Weekly Notes 
Ontario Weekly Iteporter ... 

Nova Scotia Reports (Oldrights) ... 

Digest of Ontario (’ase Law, 4 vols., 1823—1900 

Owen^s Report.s, King’s Bench and Common l^leas, foi., 1 voi!,’ 
15o/— 1014 

Probate, Divorce, and Admiraltv Division, since 
1890 (c.<7., [1891] P.) 

.. Brunswick Reports (Pugsley and Burbidge) 

. New Brunswick Law Report.s (Pugnloy and I'rueman) 

. i nze Cases Heard and Deckled in the IVize Court During the 
Gi-eat War, 3 voLs., 1914—1922 'K 

* Uivorce, and Admiralty Division, i’s 

. Prince Edward Island Reports 

. Ontario Practice ... 

' t'hancery and Kings Bfnch, 3 volaV, 

Palmers Keports, king's Bench, fol., 1 vol., 1019 — 1029 

^ To' 7S— 1 ■'•ol- 1743—1707 ; App.' 

Paton’s Sco^ Appels, IIon.so of ix>rds, 0 vols., 1720^1822 

Peik^'ilenorts^-'^'T.'^'''’ *‘i”*'*^ °\ ^ 1«S1— 1.873 

1 eake 8 Reports, Ni,si Pnu.s, 1 vol., 171K) — 1794 

Reake s Additional C’ascs, Nisi Priu.s 1 vol 1705 

Peckwcll’s Election Case.s 2 vols” TbOG- 806 "* 

Pelham (S. A.) Reports ... ... 

IW anVKnW,“ ^ 1833-1841 

icrry ana Knapp s Election Cases, 1 vol.. 1833 

Perrault s C ounseil Huperieur .. ’ ’ 

Pc^ault’s PriSvosRi de Quebec, 1726—17^ * 

^ancery, 2 vols., 1841—1840 

p ® Ecclesiastical Reports, 3 vols 1809—1821 
8ir R. I hiJlimore’s Ecclesiastical ^cUnnent* 1 vollfts? ^ ifi'i'd 
Phip^n’s Digest of Natal Repor^S-JgL ” 

I iptt and Rodwell’s RegistrSion Cases 1 vol 

&n'sS?S ••• 

Queries, Vof^. ^ yoh., 16o0 — 1680, and Plowden’s 

PopWg"lte^^’£P>^“''*- vol.,"i670-l'i682 Z 

Power, ‘ 1691—1027 .. 

xvoawcij, and Dew s Election Cases, 2 Tok., 1848—1866 


N.Z. 

Eng. 

Eng. 
S. Af. 
Can. 
Eng. 
8. Af. 

Can. 
a Af. 
8. Af. 
Can. 
C’an. 
(’an. 
Can. 
Can. 

Eng. 


Eng. 

(’an. 

C’an. 


Eng. A Col. 

Eng. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

8cot. 

Scot. 

Eng. 

Eng. 

Eng. 

Aus. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

S. aI. 

Eng. 

Shig. 

Eng. 

Eng. 

Eng. 
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Pratt Pratt’s Supplement to Bott’s Poor Laws, 1833 Eng, 

prec. Ch. Precedents In Chancery, foL, 1 voL, 1689 — 1722 Eng. 

Price Price’s Reports, Excheq^uer, 13 vols., 1814 — 1824 Eng. 

Price Price’s Mining Commissioners’ Oases Can. 

Pug New Brunswick Rej^rts (Pugsley) Can. 

Py. B Pykes’ Lower Canada Reports Can. 

Q, B. .*• ••• ••• Queen’s Bench Reports (Adolphus and Ellis, New Series), 

18 vols., 1841 — 1852 ... ... ... ... Eng. 

Q. B. (preceded by date) Law Reports, Queen’s Bench Division, 1891 — 1901 (e.j/., [1891] 

1 Ij* ) ••. ... ... ... ... ... ... ... jEng. 

Q. B. D. Law lleports. Queen’s Bench Division, 25 vols., 1875 — 1890 ... Eng. 

Q. J. P. ... .•• Queensland Justice o! Peace Reports ... ... ... ... Aus. 

Q. L. J. ... ... ... Queensland Law Journal and Reports, 11 vols., 1879 — 1901 ... Aus. 

Q, L. R. ... ... ... Quebec Law Reports ... ... ... ... ... ... Can. 

Q, L. R. (Boor) ... Queensland Law Reports by Beor, 1876 — 1878 ... ... Aus. 

Q. P. R. ... ... ••• Quebec Practice Reports ... ... ... ... ... ... Can, 

Q. R. (Vol.) K. B. or Q. B. Rapports Judiciaries de Quebec, Cour du Banc du Roi, 1892 — 

(current) ... ... ... ... ... ... ... ... 0/am 

Q. R. (Vol.) S. C. ... Rapports Judiclaires de Quebec, Cour Sup^ricure, 1892 — 

(current) ... ... ... ... ... ... ... ... 0/an. 

Q. S. C. R. ... ... Queensland Supreme Court Reports, 5 vols., 1800 — 1881 ... Aus. 

Q. 8. R. ... ... ... Queensland State Reports ... ... ... ... ... Aus, 

Q. W. N. ... ... Weekly Notes, Queensland ... ... ... ... ... Aus. 


R, (Ct. of Sess.)... 

R. j\ . C. ... ... 

R. t'. ... ... 

R . d . ... . . . 

R C 

1 ii'« v. • • « • « • • 

R. de J.*.« ... 

R. de L. ... ... 

R. E. D. ... 

R. E. I) 

R. J. R. Q. 

R. L. N. 8. 

R. L. O. 8. 

R. P. C 

R. R. ... ... 

Rast. ... ... 

Rayn. ... ... 

Re^ Prop. Cas. 
Rep. Cli. 

Rep. in C. of A.... 
Res. & Eq. Jud. 
Reserv. (’as. 

Rick. & M. 

Rick. & S. 

Ridg. L. & 8. ... 

Ridg. Pari. Rep. 

Ridg. temp. n. ... 

Pitch. Eq. Rep. 
Rob. Eccl. 

Rob. L. A W. ... 

Robert. App. 
Robin. App. 

RoU. Abr. 

Roll. Rep. 

Rom 

Roscoe’s B. C. ... 

JJose 

Ross, L. C. 

Rowe 

Rul. (^. 

Rom 

Russ. & M. 


The Reports, 15 vols., 1893 — 1895 

Roscoe’s Reports of the Supreme Court of the Cape of Good 

Hope, 1861—1867, 1871—1872. 1877—1878 

Rettie, Court of Session Cases (fi^tland), 4th series, 25 vols., 

1873—1898 

Ramsay, Appeal Cases 

Nova Scotia Reports (Russell & Chesley) 

Nova Scotia Reports (Russell and Geldert) 

I^a Re\nie Critique de Legislation et de Jurisprudence de Canada 
Revue do Jurisprudence ... 

Revue de L/^lation et de Jurisj^dence, 3 vols., 1845 — 1848 
New South Wale'S, Reserved and Equity Decisions 
Ritchie’s Equity Decisions (Russell) 

Quebec Revused Reports ... 

Revue Legale, New Series, 1895 — (current) 

Revue I>^e, Old Series, 21 vols., 1809 — 1892... 

Reports of Patent Cases, 1884— (current) 

Revistni Reports 
Rastell's Entries 

Raynor's Tithe Cases, 3 vols., 1575 — 1782 
Re^ I*roperty Cases, 2 vols., 1843 — 1847 
Reports in Chancery, fol., 3 vols., 1015 — 1710 ... 

Reports in Courts of Appeal 

New South Wales Reserved and Equity Judgments ... 
Reserved Cases 

Rickards and Michael’s Locus Standi Reports, 1 vol., 1885 — 1889 
Rickards and Saunders’ Locus Standi Reports, 1 vol., 1890 — 
1894 ... ... ... ... ... ... ... ... 

Ridgeway, Lapp, and Schoaies’ Reports (Ireland), 1 vol., 1793 — 

1795 ... ... ... ... ... ... ... ... 

Ridgeway’s Parliamentary Reports (Ireland), 3 vols., 1784 — 

1796 ... ... ... ... ... ••• ••• ... 

Ri<igeway*8 Reports lemp, Hardwicke, 1 vol., King’s Bench, 

1733—1736 ; Chancery, 1744—1746 

Ritchie’s Equity Reports ... 

Robertson’s Ecclesiastical Reports, 2 vols., 1844 — 1863 
Roberts, Lceming, and Wallis’ New County Court Cases, 1 vol., 
1849''~“1861 ... .«« ... .*• ... ... ••• 

Robertson’s Scotch Appeals, House of Lords, 1 vol., 1709 — 1727 
Robinson's Scotch Appeals, House of Lords, 2 vols., 1840 — 1841 
Rollo’s Abridgment of the Common Law, fol., 2 vols. ... 

Rolle’s Reports, King’s Bench, fol., 2 vols., 1614 — 1625 
RomUiy’s Notes of Oases ^ Equity, 1 part, 1772 — 1787 
Hoscoe. Digest of Building Cases 
Rose’s Sports, Bankruptcy, 2 vols., 1810 — 1816 
Ross's Lessing Cases in Commercial Law (England and Scot- 
land), 3 vols. 

Rowe’s Beporta (England and Ireland), 1 vol., 1798 — 1823 ... 

Campbell’s Ruling Cases, 25 vols. 

Busin’s Reports, Chancery, 6 vols., 1824 — 1829 

Bussell and Hylne’s Reports, Chanoery, 2 vols., 1829 — 1833 ... 


Eng. 

S. Af. 

Scot. 

Can. 

Can. 

Can. 

Can. 

Can. 

Can. 

Aus. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

N.Z. 

Aus. 

Ir. 

Eng. 

Eng. 


Eng. 

Can. 

Eng. 

Eng. 

Scot. 

Soot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
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Reports included in this Work and their Abbreviations. 


Russ. & Ry 

Rus. E. R. 

Ry. & Can. Cas. 

Ry. & Can. Tr. Cas. 

Ry. & M. 

Ryde & K. Rat. App. . 
Ryde, Rat. App. 

• « • « • 

• 

S. A.. li. I^-* . , • « , 

S. A. L. R. ... 

^3. It. ... ... .. 

S. A. S. R, ... 

^5. ... ... .. 

S. C. (preceded by date) 
S. C. (H. L.) (preceded 
by date) 

S. C. (J.) (preceded by 
date) 

S. C. R. ... 

S. L. T. ... 

S. Q. R. ... 

8. R. 

8. R. C. ... 

8. R. N. S. W. 

8. R. Q. ... 

8. V. A. R. 

8. W. A. ... 

8aint 
8alk. 

Sask. L. R, 

Sau. & Sc, 

Saund. ... 

Saund. & A. 

Saund. & B. 

Saund. & 0. 

Saund. & M. 


Sav. 

Say. 

Sc. Jut. ... 

8c. L. R, 

8c. R. R. 

8ch. & Lef. 

Scott 

Scott, N. R. 

Sea. <fc Sm. 

Sel. Cas. Ch. 

Selwyn’s N. P. , 
Sess. Cas. K. B. 
Sett. &> Rem. 

Sh. (Ct. of Sess.) 

Sh. & Macl. 

Sh. Dig 

Sh. Just. 

Sh. Sc. App. 

Sh. Teinda. .. 
Shep. Touch. ... 
Show. 

Show. Pari. Cas. 
Sid. 


Russell and Ryan’s Crown Cases Reserved, 1 vol., 1800 — 1823 
Russell’s Election Reports... 

Railway and Canal Cases, 7 vols., 1835 — 1864 ... 

Railway and Canal Traffic Cases, 1855 — (current) 

Ryan and Moody’s Reports, Nisi Prius, 1 vol., 1823 — 1826 ... 
Ryde and Konstam’s Reports of Rating Appeals, 1 vol., 1894— 

Ryde’t Rating Appeis, 3 vols., 18^—1893 !!! !!! !!*. 

Searle’s Reports of the Supreme Court of tlie Cape of Good Hope 
South African Law Journal 
South Australian Law Reports 
South African Law Reports 

Reports of the High Court of the South African Republic, 1881 

1 009 

A V' ••• ••• 

South Australian State Reports, since 1921 {e.g., [1921] 

. Rr .) ... ... ... ... ... ... ... 

Reports of the Supreme Court of the Cape of Good Hope from 
1880 

Court of Session Cases (Scotland), since 1906 (c.g., [1006] S. C.) 
Court of Session Cases (Scotland) (House of Lords), since 1006 

{c.g., [1906] S. C. (H. L.)) 

Court of Justiciarv’ Cases (Scotland), since 1006 (e.g., [1900] S. C. 

( J^* )) ... ... ... ... ... ... ... ... 

. Canada, Supreme Court Reports 

Scots Law Times, 1803 (current) 

Queensland State Reports 

Reports of the High Court of Southern Rhodesia 

Stuart’s Ix>\ver Canada Reports ... 

New South Wales, State Reports 
Queensland Reports, Supreme Court 
Stuart’s Vice-Admiralty Reports ... 

South-West Africa Law Reports ... 

Saint’s Digest of Registration Cases, 1843—1000, 1 vol. 

Salkeld’s Reports, King’s Bench, 3 voLs., 1089—1712 

Saskatchewan Law Reports 

Sausee and Scully’s Reporta, Rolls Court (Ireland), 1 vot, 1837 
1840 ... ... ... 

Saunders’s Reports, King's Bench, 2 vols., 1600—1072 
Saunders and Austin’s Locus Standi Reports, 2 vols., 1805—1004 
Saunders and Bidder’s Locus Standi Reports, 100.5~(ciirrent) 
Saunders and Cole’s Reports, Bad Court, 2 vols., 1840—1848 ... 
Saimders and Macrae s County Courts and Insolvency Cases 

and Appeals, Vols. II. and III.), '2 vols , 

looZ — lo58 

Savile’s^ports, Common Rlea.s, fob, 1 vol., 1580— 1. >9 1 
.^yers Reports, King’s Bench, fob, 1 vob, 1751—1750 

Scottish Jurist, 40 vobs., 1829 — 1873 

Scottish Law Reporter, 1805 — 1024 
Scots Revised Reports 

^1802— r«08 Chancery (Ireland).' 2 vob!; 

^ott’s Reports, Conunon Pleas, 8 vols,, i834— is-lO . 

^ott s New Reports, Common Pleas, 8 vols., 1840—184,5 
^1860^'* Probate and Divorce, 1 vol., 1850— 

^C^^.?^Ch.)“ 1 '’“*•> 1085-1608 (Pirill. oi 

^1^-n’s Abridgement of the I>aw ol Nisi Priua " ■" 

^ssions ^ttlcment Cases, King’s Bench, 2 vols 1710 I7i7 * 

®^T 21 - 1 M 8 ‘’' lat «rica, 16 vola” 

Appeal*. Ilo'uae of 'Lordars vol*;; 

by ileU and 



1678—1095 ... 
1699 ... 


derfin’sKeDorta {TV. * 1^4—1699 

fob, 2 volal^l^T^eTO^^^’ “d Exchequer, 

**• *** •** 


Bug. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

S. Af. 
S. Af. 

AuSi 

S. Af. 
S. Af. 
Aus. 

a Af. 

Scot. 

Scot. 

Scot. 
Can. 
Scot. 
Aus. 
8 . Af. 
Can. 
Alls. 
Aus. 
Can. 
S.-AV. Af. 
Eng. 
Eng. 
Can. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Scot. 

Soot. 

Scot. 

Ir, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Boot, 

Soot. 

Soot. 

Soot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 
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Sira 

Sim. & St. 

Sira. N. S. 

Skin. 

Sm. &, Bat 

Sm. & G* 

Smith, K. B. 

Smith, L. C’. 

Smith, Keg. Ca8. 
Smythe ... 

Sol. Jo. . . . • • • • 

Spence ... 

Spinks 

St. B. Q(l. (preceded by 
date ) . . • ... 

Stair Rep. 

Stark. 

State Tr. 

State Tr. N. S. 

Stewart ... 

Stockton ... 

Story 

Stra. ♦ * • ... • 

Stu. M. A P 

Stuart 

Stuart, Adm. 

Stuart, Adm, N. S. 

Stuart, K. B. ... 

Sty. ... ... . 

... ... . 

Sw, & Tr. 

Swan. 

Swin. 

Symc 


Simons’ Reports, Chancery, 17 vols., 1826 — 1852 
Simons and Stuart’s Reports, Chancery, 2 vols., 1822 — 1826... 
Simons’ Reports, Cliancery, New Series, 2 vols., 1850 — 1852 ... 
Skinner’s Reports, King’s Bench, fol., 1 vol., 1681 — 1097 
Smith and Batty’s Reports, King’s Bench (Ireland), 1 vol., 
1824~~'1825 ... ... ... ... ... ... ... 

Smale and Giffard’s Reports, Chancery, 3 vols., 1852 — 1857 ... 
J. P. Smith’s Reports, King’s Bench, 3 vols., 1803 — 1806 
Smith’s Leading Cases, 2 vols. 

C. L. Smith’s IlegLstration Cases, 1895 — (current) 

Smjrthe’s Reports, Common Pleas (Ireland), 1 vol., 1839 — 1840 
Solicitors’ Journal, 1856 — (current) 

Spence’s Equitable Jurisdiction of the Court of Chancery 
Spinks’ Prize Court Ca.ses, 2 paits, 1854 — 1856 


Queensland State Repoits, since 1902 (c.gr., [1902] St. R. Qd.) 
Stair’s Decisions, Court of Session (Scotland), fol., 2 vols., 
1661 — 1681 


Starkie’s Reiwrts, Nisi Prius, 3 vols., 1814 — 1823 
State Trials, 34 vols., 1163 — 1820 ‘ 

State Trials, New Series, 8 vols., 1820 — 1858 
Stewart’s Nova Scotia Admiralty Repoits, 1803 — 1813 
Stockton’s Vice- Admiralty Report and Digest ... 
Story’s Commentaries on Equity JurispiTidence 
Strange’s Reports, 2 voLs., 1716- — 1747 ... 

Stuart, Milne, and Pcddie’s Reports (Scotland), 2 vols., 
1 8o3 ... ... ... ... ... ... ... 


1851 


• • « 


Sessions Cases (Stuart) 

Stuart’s Vice- Admiralty (Lower Canada) Cases, 1836 — 1856 ... 
Stuart’s Vice-Admiralty (Lower Canada) Cases, 2nd series, 1859 


—1874 


Stuart’s Rejx>rts of Cases in King’s Bench, etc. (Lower Canada), 

1 1 0 1 83.3 ... ... ... ... ... ... ... 
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Privy Council. 
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Plaintiff. 
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Queere. 

Rural Council. 

Rural District Council, 

Rural Sanitary Authority. 

Revised Statutes of Can^a. 

Rules of the Supreme Court, 1883. 
Referred. 

R castration of Trade Mark. 

Registrar of Trade Marks, 
liespondent. 

Restoring. 

Reversed. 

Reversing. 

Rail. Co. or Railway Co. 

Same Case. 

Supreme Court of a Colony. 

Settled Estates. 

South Eastern &. Chatham Railway Co. 
South Eastern Railway Co. 

Same Point. 

Steamship. 

Schedule. 

Scire Jacias, 

Section. 

Settled Land Act. 

Settlement. 

Society. 

Soci<^t4 Anonyme, etc. 

Solicitor. 

Trade Mark. 
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United States of America. 

Union Assessment Committee. 
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MEANING OF TEEMS 

USED IN CLASSIFYING ANNOTATING CASES. 


The different expressions used to describe the effect of the annotating cases have the 
following meaningSt and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as Mentioned,” are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
” Referred to,” which come at the end of the group and are arranged inter ae in chrono- 
logical order. Cases which annotate the annotated case generally arc grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cascjs 
classified as ” Mentioned ” arranged chronologically inter ae. The terms used in classi- 
fying the annotating cases are as follows : — 

” Applied ” (Apld.). — This expression is used to denote the fact that the principle of law 
enxmeiated in the annotated case has been applied to a new set of faots and circum- 
stances in the annotating case. 

” Approved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be g^d law in the annotating case where the latter is 
in a higher court than the former. 

” Considered ” (Consd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

” DiSTiNoniSHED ” (Distd.). — This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

” Doubted ” (Dbtd.). — This expression is used where the court In the annotating case 
^without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

” Explained ” (Expld.). — ^This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

Extended ” (Extd.). — Compare ” App lied ,” aupra. 

** Followed ” (Folld.). — This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

” Not Followed ” (N.F.). — Compare ” Followed,” aupra, to which it is the adverse. 

” Overruled ” (Overd.).— This expression is used where the annotating case is on sub- 
stantially Identical facts with the annotated case and in a higher court and the rule 
in the latter case is hold to be wrong. 

” Referred ” (Refd.). — ^This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on tho case annotated, and where there is no delicate shade of approval or disapproval 
which “i^uld justify the use of any of the foregoing words. 

” Mentioned ** (Mentd.). — This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing io do with the point in the Digest paragraph. 


J. — yOL. XZtZ. 


d 




TABLE OF CASES. 


INCLUDING CASES FROM THE COURTS OF SCOTLAND, IRELAND, THE EMPIRE 

OF INDU, AND DOMINIONS BEYOND THE SEAS, 

A. PAGE 


PAGE 

V. Bolton (1811) ... ... ... ... 463 

V. Horelow (1443) 11 

V. Nicholson (1838) ... ... ... 460 

r. Westmore (1807) ... ... ... 127 

Abbinett v. North-Western Mutual Life 
Insurance Co. (Can.) ... ... ... 349 

Abbott V. Richards (1846) ... ... 485,493 

Abel V, Potts (1800) ... ... ... 283,297 

Abitbol V. Bristow (1816) ... ... 136,137 

Abrahams v. Agricultural Mutual Assurance 
Afisocn. (Can.) ... ... ... ... 381 

Abrahamson v. Guardian Assurance Co., Ltd. 

(S. Af.) 320 

Accident Insurance Co. of North America v. 
Young (Can.) ... ... ... ... 402 

Accidental Death, etc. Insurance Co. v. 

Hooper (1860) 397, 398 

Acey V. Fernie (1840) 55, 56, 360 

Acme Wood Flooring Co., Ltd. v. Marten 

(1004) 38, 30, 42, 317, 338 

ActsBon, The, White v. Shepherd (1855) ... 187 

Adams V. Blackwell (Can.) ... ... ... 471 

17. Mackenzie (1863) ... ... ... 268 

v. National Insurance Co. (Can.) 334, 335 

r. Saundars (1829) ... ... ... 297 

Adanac Grain Co., Ltd., Trustee v. Inter- 
national Grain, etc. Co., Ltd. & Sears 
(Can.)... ... ... ... ... ... 481 

Adelaide S.S. Co. v. A.-G. (1926) 212, 213, 214 

V. R. (1928) 228 

V. — (1924) 228 

Adie & Sons v. Insurances Corpn., Ltd. 

(1898) 313 

Admiralty Comrs. v, Ropner & Co., Ltd, 

(1917) 65 

Adnitt V. Hands (1887) 476 

Insurance Co. v. A.-G. of Ontario (Can.) 317 
Life Insurance Co. v, Brodie (Can.) ... 62 

V. Green (Can.) ... 45 

African Co. v. Bull (1690) 72 

African Guarantee & Indemnity Co., Ltd. 

V. Moni (S. Af.) 404 

African Merchants’ Co. v. Harper (1872) ... 123 

Afton (Owners) v. Northern Marine Insurance 

Co., Ltd. (Scot.) 70 

Agar V. Blethyn (1886) 497 

Agenoria S.S. Co., Ltd. v. Merchants Marine 

Insurance Co., Ltd. (1008) 248 

Agricultural Saving & Loan Co. v. Liverpool 
& London & Gl(me Insurance Co. (Can.) 60, 

. 811, 319, 324 

Aguilar v. Rodgers (1797) 301 

Ahmedbhoy Habbiohoy v. Bombay Fire & 
Marine Insurance Co. (1912) 322, 387, 340 

Aikshaw, The (1898) 176 


Airy v. Bland (1774) ... ... ... 82, 83 

Aitchison v. Lohre (1879) 63, 236, 237, 238, 239, 

248, 249 

Ajum Goolam Hossen & Co. v. Union Marine 
Insurance Co. (1901) ... ... 189, 195 

Akt. Grenland v, Janson (1918) ... ... 185 

Albert Life Assurance Co., Re^ Cook’s Policy 

(1870) 362, 363 

Albion Fire &> life Insurance Co. v. Mills 
(Scot.) ... ... ... ... 38, 39 

Alchome v. FaviU (1825) ... ... ... 341 

Alcock V. Royal Exchanj^ Assurance Corpn. 

(1849) 261 

Aldrich v. Thompson (1787) ... 497 

Aldridge v. Bell (1816) ... ... ... 284 

t;. Meaner (1801) ... ... 497,502 

Alemore v. Adeane (1835) ... ... ... 467 

Alexander V. Campbell (1872) ... 432,438 

Alfred, The, Moss v. Smith (1850) ... ... 271 

Allan V. Broadfoot (Scot.) ... ... ... 83 

r. Harrison (1828) ... ... ... 442 

V. Sugrue (1828) ... ... ... 268 

V. Young, Ross & Co. (Scot.) 60 

Allan & Sous v. Hynd (Scot.) ... 76, 82 

Alldis V. Huxley (Aus.) ... ... ... 6 

Allen V, Evans (1833) ... ... ... 469 

V. Gibbon (1833) ... ... ... 466 

V, Gilby (1834) 472 

V. London Guarantee & Accident Co., 

Ltd. (1912) 404 

V. Merchants Marine Insurance Co. 

(Can.) ... ... ... ... 293 

V. Morrison (1828) ... ... ... 442 

V. Smith (1863) ... ... ... ... 22 

V. Sugrue (1828) ... 253, 268, 271 

Allen’s Case (Can.) ... ... ... 350, 351 

Allis r. Lee (1835) ... ... ... ... 463 

Allis-Chalmers Co. r. Marylai^ Fidelity &> 
Deposit Co. (1916) ... ... ... ... 410 

Allison V, Bristol Marine Insurance Co. (1876) 06, 

97, 106, 107 

V. Robinson (Can.) ... ... 38, 429 

Alikins V. Choisy (1877) 424, 425 

V. Jupe (1877) 305, 424, 425 

V. Oppenheim (1877) 424, 425 

v. Pembroke (1877) ... ... 424, 425 

Allnutt V. Mills (1925) 498 

AUom V. Property Insurance Co. (1911) 36, 323 

Allwood V. Henckell (1796) ... ... ... 284 

Almon V. British America Assurance Co. 

(Can.) ... ... ... ... 254 

V. Providence Washington Insurance 

(L^Sin.) ... ... ... ... ... 268 

Alps, The (1893) 210, 260 

Alsace Lorraine, The (1893) ... ... 240, 241 

Alston V. Campbell (1779) ... Ill 

d 2 



xl 


Table op Cases. 


PAGE 

American Footwear Co. v. Lancashire & 
General Assurance Co. (Can.) ... ... 337 

American Surety Co. of New York v. 

Wrightson (1910) ... ... ... ... 410 

American Tobacco Co. Incorporated v. 

Guardian Assurance Co., Ltd. (1925) ... 316 

Amery v. Rogers (1794) ... ... ... 246 

Amicable Society v, Bolland (1830) ... ... 369 

Amis V. Witt (1863) ... ... ... ... 375 

Ancell V. Government Insurance Comr. (N.Z.) 349 

Anchor Marine Insurance Co. v. Keith (Can.) Ill, 

176, 253, 281 

r. I^hcenix In- 
surance Co. (Can.) ... ... ... ... 53 

Ancient Order of Foresters & Castiier, lie 
(Can.) ... ... ... ... ... 481 

Anctil V. Manufacturer’s Life Insurance Co. 

(1899) 350 

Andersen r. Marten (1908) ... ... ... 216 

Anderson V. Calloway (1832) ... ... ... 466 

V. Carter (Aus.) ... ... ... 453 

V. Commercial Union Assurance 

Co. (1885) ... 325, 340, 341 

■ V. Edie (1795) 346 

V. Equitable Life Assurance Society 

of United States (1926) ... 389 

r. Fitzgerald (Ir.) (1851) ... ... 350 

v. (1853) 354, 355, 353 

V. Morice (1875) ... ... ... 98 

V. (1876) 98, 102, 105, 109, 195 


PAGE 

Anon. (1774), Lofft, 421 ••• 

(1868), 20 L. T. O. S. 238 ... 469, 470 

, [1875] W. N. 204 470 

Anstey V. Britisli Natural Premium LMe 

Assocn., Ltd. (1908) 350, 357, 358 

V. Ocean Marine Insurance Co. (1013) 96, 

246 
64 
260 


96 

462 

464 


V. Pacific Fire & Marine Insurance 

Co. (1869) 117 

V. Pacific Fire & Marine Insurance 

Co. (1872) 162 

V. Pitcher (1800) 179 

V. Royal Exchange Assurance Co. 

(1805) 283,284 

V. Saugeen Mutual Fire Insurance 

Co. of Mount Forest (Can.) ... 333 

V. Thornton (1853) 46, 51, 52, 303 

r. Wallis (1813) ... ... ... 276 

Anderson & Barber, Re (Can.) 505 

Andree V. Fletcher ^ 789) ... ... ... 302 

Andrew v. Robinson (1812) ... ... ... 294 

Andrews, Ex p., Re Emmett (1816) ... 347, 349 

r. Mellish (1814) 149 

Angel V. Merchants Marine Insurance Co. 

(1903) 269, 270 

Angell V. Baddeley (1877) 486 

V. Hadden (1808) 475 

Angers v. Mutual Reserve Fund Life Assocn. 

(Can.) 45, 46 

Angerstein v. Bell (1795) 139 

Anghelatos v. Northern Assurance Co,, Ltd. 

(1924) 207 

Anglo-(palRomian Bank, Ltd. v. London A 
Provincial Marine & General Insurance Co., 

Ltd. (1904) 412 

Angus V. McLachlan (1883) 19, 20, 22 

V. Wootton (1838) 476 

Annen v. Woodman (1810) ... 187, 188, 189. 303 

Anon. (1409), Y. B. 11 Hen. 4, fo. 45, pi. 18 11 

(1400), Y. B. 39 Hen. 6, fo. 18, pi, 24 8 

(1466), Y. B. 6 Edw. 4, fo. 2, pi. 20 21 

(1602), Keil. 60 

(1653), Ben. 8 

(1566), Moore, K. B. 78 

(1611), 1 Bulst. 109 ... 

(1623), Godb. 346 

(1686), Skin. 243 

(1687), Skin. 327 

(1690), 2 Vem. 176 ... 

(1698), 1 Ld. Raym. 724 

(1699), 12 Mod. Rep. 826 

(1702), 2 Salk, 444 ... 


8 

17 

11 

2 

3, 4, 5, 6, 8, 9 

137 

160 

218 

216 

171 

219 


Antiseptic Bedding Co. t’. Gurofski (Can.) ... 
Apcar V, Howah Bye (Ind.) ... 

Apollinaris Co. v. Nord Deutsche Insurance 

Co. (1904) 

Applegarth t'. Colley (1842) ... 

Arayne t;. Lloyd (1835) ... ••. ••• 

Arcangelo v. Thompson (1811) 182, 216, 223 

Archbold r. Merchants Marine Insurance Co. 

(Can.) ... ••• ••• •" ••• 1^^ 

Archib^d v. Stanliope (1847) 161, 103, 164, 171 

Ard Coasters, Ltd. v. K. (1019) ... ... 228 

V. — (1920) 228 

Arkell v. Geiger (Can.) 499 

Armet f. Innes (1820) ... ... ••• ISO 

Armistead v. Wilde (1851) ... ... 13, 14 

Armit r. Hudson's Bay Co. (Can.) ... ... 600 

Armstrong V. Lynn (I r.) ... •• ••• 378 

t,. Provident Savings Life Assur- 
ance Society (Can.) 36, 344, 346 

V. Turquand (Ir.) ... ... 370 

Arnold v. British Colonial Fire Insurance Co. 

(Can.) 60, 328, 331 

A rnott r. Stewart (Scot.) ... ... ... 452 

Arrow Shipping Co. v, Tyne Improvement 
(k)mr8., The Crystal (1894) ... ... 287 

iVrthrude Press, Ltd. v. Eagle, Star A British 
Dominions Insurance Co. (1924) ... ... 325 

Arthur Average Assocn., Re, Ex p. Cory A 

Ilawkslcy (1876) 66, 

432, 433 

^ Winton A 

Co.’s Case (1870) 306, 432, 433 

Arthur Average Assoc n. for British, Foreign 
A Colonial Ships, Re, Ex p. Hargrove A 

Co. (1875) 66, 432, 433, 435 

Asfar A Co. v. Blundell (1895) 163, 165, 106, 

172, 254, 257, 258 

i,. (1890) 163, 165, 166, 

172, 254, 257, 268 
Ashby r. Bates (1846) ... ... ... 361 

Ashdown r. Nash (Can.) ... ... 472, 478 

Ashford r. Victoria Mutual Assurance Co. 

(Can.) ... ... ... ... ... 51 

Ashley r. Ashley (1829) ... ... ... 348 

r. Pratt (1847) 146 

Assaram Burteah v. Commercial Transport 

Assoch. (Ind.) ... ... 480 

Assicurazioni Generali do Trieste r. Empi^css 

Assurance Corpn., Ltd. (1907) 292 

Assicurazioni Generali of Trieste v. Royal 
Exchange Assurance Conm. (1897) ... 118 

Assievedo v. Cambridge (1712) ... 102, 424 

As.sociated Oil Carriers, Ltd. v. Union Insur- 
ance Society of Canton, Ltd. (1917) 173, 219, 

269, 281 

Athenaeum Life Assiu^nce Society, Be, Ex p. 

Prince of Wales Life Assurance Society 

(1869) 892, 393 

Atkinson v. Abbott (1809) 157 

v. Dominion of Canada Guaranty 

A Accident Co. (Can.) 408 

Atlantic Mutual Insurance Co. v. Huth (1880) 266 

V. King (1919) 226, 

227 

Atlantic Trans|)ort Co., Ltd. v. Transports 

Director (1921) 227 

Atlas Assurance Co., Ltd, v, Ahmed bboy 
Habibhoy (Ind.) 837 



Table op Cases. 


xli 


PAGE 

Atlas Assurance Co. v. Brownell (Can.) ... 332 
Attenborough v. St. Katharine’s Dock Co. 
(1878) ... 466, 456, 460, 471, 473, 481, 498 

A.-G. V. Adelaide 8.S. Co. (1923) 228 

V. JEtna Insurance Co. (Can.) ... 338 

V. Ard Coasters, Ltd. (1921) ... ... 228 

V. Capel (1494) ... ... ... ... 8 

V. Cleobury (1849) ... ... ... 442 

V. Murray (1904) m. ... 346, 382 

Attwood, Hunt & Wilson v. Kough & Co, 
Trustees (Nfld.) ... ... ... ... 46 

Atty V, Lindo (1806) ... ... ... 141,200 

Aubert V. Gray (1862) ... ... 218,219 

V, Jacobs (1810) 122, 123 

Audley r. Duff (1800) ... ... ... 301 

Austin V. Brown (1850) ... ... ... 456 

V. Drewe (1816) ... ... ... 310 

Australasian Insurance Co. v. Jackson (1876) 157, 

222 

Australian Agricultural Co. v. vSaunders 

(1872) 44, 134, 318, 319, 330 

Australian Agricultural Co. v. Saunders 

(1875) 44, 134, 318, 319, 330 

Australian Mutual Provident Society, JS'a; p.. 

He Ellis (N.Z.) 461 

Australian Mutual Provident Society v. 

Bi*oadbent (Aus.) ... ... ... ... 391 

Australian Widows’ Fund Life Assurance 
Society, Ltd. v. National Mutual Life 
Assocn. of Australasia, Ltd. (1914) 355, 392 

Automobile A Supply Co. v. Hands, Ltd. 

(Can.) 10, 20 

Avon Marine Insurance Co. v. Barteaux 

(Can.) 128, 233 

Ayrey v. British Legal & United Provident 
Assurance Co. (1918) ... ... ... 61 


B. 

Backhouse V. Ripley (1802) ... ... ... 95 

Baerlein V. Dickson (1909) ... ... ... 344 

Bagshaw V. Farnsworth (1800) ... ... 470 

Bagshawes, Ltd. v. Deacon (1898) ... ... 467 

Bailey v. Ocean Mutual Marine Insurance 
Co. (Can.) ... ... ... ... ... 46 

Baillie r. Moudigliani (1785) ... ... ... 290 

Bain v. Case (1829) ... ... 152 

Bainbridge v. Neilson (1808) 265, 280 

Baines V. Ewing (1866) ... ... ... 87 

V. Holland (1865) ... ... ... 178 

V. Minifle (1825) 461, 462 

V. Royal Exchange Assurance Assocn. 

(18.68) 104 

Baker v, Adam (1910) ... 76, 77, 90, 295 

V. Bank of Australasia (1857) ... 456, 471 

v. Brown (Can.) ... 262, 263, 282, 286 

V. Ontario Equitable Life & Accident 

Insurance Co. (Can.) 362, 363, 400 

V. Towry (1810) 242 

Baker & Adams v. Sottish Sea Insurance 

Co. (Scot.) 168, 186 

Baker-Whiteley Coal Co. v. Maiden (1910) ... 243 
Baldwin v. Mutual Assurance Society of 

Victoria (N.Z.) 351, 352 

Ballagh v. Royal Mutual Fire Insurance Co. 

_ (Can.) 436 

Ballantine v. Ei^loyers* Insurance Co. of 

Great Britain (^t.) 388, 398 

Ballantyne v. Maokinnon (1896) 199 

— V. Mutual Life Insurance Co. of 

New York (Aus.) 354,366,367 

Balmoral S.S. Co. r. Marten (1901) 281, 232, 233 

231, 232, 
283 


PAGE 

Bamberger v. Commercial Credit Mutual 
Assurance Society (1856) ... ... ... 437 

Banco de Barcelona, etc. v. Union Marine 
Insurance Co., Ltd. (1925) ... ... 223 

Bancrofts. Heath (1901) ... ... 47, 327 

Bank of Australasia v. North German In- 
surance Co. (N.Z.) ... ... ... ... 325 

Bank of British North America v, Edge- 
combe (Can.) ... ... ... 443, 444 

Bank of British North America v. Sturdee 
(Can.) ... ... ... ... ... 307 

Bank of British North America v. Western 
Assurance Co. (Can.) ... ... 124, 297 

Bank of Commerce v. British America Assur- 
ance Co. (Can.) ... ... ... ... 313 

Bank of Hamilton v. Durrell (Can.) ... 482 

V. Hodges, Crane & Co. 

(Can.) ... ... 510 

V. Western Assurance Co. 

(Can.) ... ... ... ... ... 311 

Bank of Ireland v. Perry (1871) ... 453, 454 

Bank of Montreal v. Little (Can.) ... ... 497 

Bank of New South Wales r. North British 


& Mercantile Insurance Co. (Aus.) 305, 308 
Bank of New South Wales v. Royal Insur- 
ance Co. (N.Z.) ... ... ... 340, 341 

Bankers Financial Corpn. v. Canada Accident 
& Fire Assurance Co. (Can.) ... ... 422 

Banks, Be (Can.) ... ... ... ... 349 

V. Wilson (Can.) ... ... ... 68 

Banque de France v. Morrison, Kekewich & 

Co. (1890) ... ... ... ... ... 498 

Banque de Paris et des Pays Bas v. Morrison, 
Kekewich & Co. (1890) ... ... ... 498 

Banting v. Niagara District Mutual Fire 
Assurance Co. (Can.) ... ... ... 333 

Barber, I?i the Goods of (1886) ... ... 388 

V. Fleming (1869) ... ... ... 141 

V. Fletcher (1779) 161, 162 

V. French (1779) ... ... ... 299 

V. Royal Loan & Savings Co. (Can. ) 459 

Barcha v. Atlas Assurance Co. (Can.) ... 826 

Barclay V. CJoUier (1744) ... ... ... 272 

V. Cousins (1802) ... 63, 102, 107 

V. Stirling (1816) ... ... 143, 288 

Baring V. Christie (1804) ... ... 181,182 

V. Clagett (1802) ... ... ... 183 

r. Henkle (1801) ... ... ... 242 

V. Royal Exchange Assurance Co. 

(1804) 183 

; — V. Vaux (1810) ... ... ... 180 

Baring Brothers & Co. v. Marine Insurance 

Co. (1894) 420 

Barker, Be, Ex p. Gorely (1864) ... ... 342 

V. Blakes (1808) ... 182, 283, 284 

V. Janson (1868) ... 123, 246, 250, 264 

V. Leeson (Can.) 610 

V. Phipson (1835) 464 

r. Walters (1844) ... ... ... 370 

Barlow V. Leckie (1819) ... ... ... 88 

Barnard v. Faber (1893) ... ... 47, 328 

Barnes v, Akers (1796) 143 

V. Bank of England (1838) ... 477, 506 

Dominion Orange Mutual Fire In- 
surance Assocn. (Can.) ... 313, 314 

V. Ewing (1866) 87 

V. London, Edinburgh & Glasgow 

Life Insurance Cb. (1892) ... 43, 68, 348, 349 

Bamholby V. Wilkina (1402) 11 

Barque Robert S. Besnajxl Co., Ltd. v. 

Murton (1909) 279 

Barraolough v. Brown (1896) 287 


V. (1897) 

Barras v. London Assurance (1782) 
Barrett v. Elliott (Can.) 


... 287 
132, 140 
46, 428 


• • • 



xlii 


Table op Cases. 


Barrett r. Jermv (1849) 
Barrie r. Wright (Can.) 
Barrow v. Bell (1825) 

r. Methold (1856) 


PAGE 

830, 331, 832 

11 

242, 243 
375 


441 


Barrow Mutual Ship Insurance Co., Ltd. v. 

Ashburner (1885) ... ••• ••• 

Barrs v. Merchants Marine Insurance Co. 

(Can.) 68,282,283,287 

Btu^ett v. Looney (Aus.) ... ••• 311 

V. Pentland (1830) ... 72, 293, 295, 290 

Barzillai V. Lewis (1782) ... ... 181,182 

Basse V. P. (1444) ... ... ... ... H 

Bastedo v. British Empire Insurance Co., Ltd. 

(Can.) ... ... ... ... 51,00,61 

Bateman v. Farnsworth (1800) ... ... 470 

Bates, Ex p.y Be Progress Assurance Co. 

(1870) 77 


Bates V. Grabham (1708) 
V. Hewitt (1807) 


... 48 

163, 164, 165 
... 15 

476 


Bather v. Day (1863) 

Bauly t». Kjook (1891) 

Bawden v. London, Edinburgh & Glasgow 

Assurance Co. (1892) 59, 60 

Baxendale v. Harvey (1869) 329, 331 

Bazett 1?. Meyer (1814) 226 

Beacon Life & Fire Assurance Co. v. Gibb 

(1862) ... 41,42,316,317 

Beale v. Norwich Union Fire Insurance Co. 

(Aus.) 834 

V. Overton (1837) 465 

Beam v. Beam (Can.) 377 

Bean v. Stupart (1778) 47, 184 

Beasantv. Northern Life Insurance Co. (Can.) 366 

Beatson V. Haworth (1796) 147 

Beaty V. Bryce (Can.) 505,511 

Beauchamp v. Faber (1898) ... 317, 318, 335 

Beaver & Toronto Mutual Insurance 

Co. V. Spiros (Can.) 432, 430 

Beaver & Toronto Mutual Fire Insurance Co. 

V. Trimble (Can.) 432 

Beaver Line Associated Steamers, Ltd. v. 
London & Provincial Marine & General In- 
surance Co., Ltd. (1899) 269, 270 

Beaver Lumber Co. v. Cain (Can.) ... ... 493 

— ; V. Dolsen (Can.) ... 453 

Lecker, Gray & Co. v. London Assurance 

Corpn. (19i6) ... 208. 

. , 216, 276 

■ V. liondon Assurance 

Corpn. (1916) ... 208, 

. , 216,276 

~ TTrTT l^ndon Assurance 

Corpn. (1918) ... ... 208 210 276 

Beckett v. West of England Marine Insurance * 

Co., Ltd. (1871) 

Beckwith v. BuIIen (1858) ... 

V. Sydebotham (1807) 




Belgian Grain A Produce Oo., Ltd. v, Cox k 
Co. (France), Ltd. (1919) ... 

BeU V. Ansley (1812) 

e. Auldjo (1784) 

r. BeU (1810) 

V. BromUeld (1812) 

V. Carstairs (1810) 

t,. (1811) 


PAOB 


V. Douglas (Scot.) 

u. Gilson (1798) ... 

v. Hobson (1812) ... 

V. Humpliries (1818) 

V. Jutting (1817) ... 

V. MUler (Aus.) 

V. Nixon (1816) ... 

Bell Brothers v. Hudson Bay Insurance Co. 

(Can.)... ... ... ... ... ... 

BeUamy r. Brickenden (1801) 

Bellhouse i*. Gunn (Can.) 

Belmonte r. Aynard (1879) ... 

V. Giitschow (1879) 


134 
87, 116 
... 202 
135, 144, 104 
182, 188 
... 168 
163, 196 
... 84 

... 88 
... 129 
... 77 

... 294 
42, 130, 187 
253 


332 
... 312 
... 602 
... 482 

... 482 
480, 481 
456 


Benazech v. Bessett (1845) 

Bendeld & Stevens, Be (Can.) 

Benham v. United Guarantee & Life Assur- 
ance Co. (1852) 411 

Bennett v. HarthiU (1847) 492 

r. Mellor (1793) 7,8,11,12 

r. Peattie (Can.) 388 

Bennett S.S. Co. v. Hull Mutual Steamship 

Protecting Society (1914) 214 

Bensaude r. Thames & Mersey Marine Insur- 

ance Co. (1897) 47, 211, 259 

Benson tf. Chapman (1849) ... 259, 280, 299 

V. Maitland (1820) 293 

V. Ottawa Agricultural Insurance Co. 


(Can.).., 

Bentley v. Hook (1834) 
Bennon v. Wood bridge (1781) 


Bedford v. Thomas (Nfld.) 
— V. Warren (Nfld.) 


143 
77 
194 
194 
194 

51, 97, 168, 210, 21 if 260 

419 


Bedle v. Morris (1609) 

Bedouin, The (1894) 

Beeck V. Yorkshire Insurance Co. (Aus ) 

Beedle t;. Morris (1609) ... ... 

Beemer v. Anchor Insurance Co. (Can.) 307 
Setty p. HurtmuU Ramchund 

*■ Hotel' "(Bude). Ltd] 

Belcher v. Inte^tionid life Aieuranra 
^ciety of London (Can.) 

V, Patten (1848) ' 

V. Smith (1832) ... 

Southern Insurance Ltd 

Belfast Harbour Comrs! v. LaWhep"(ir.) .'i 


240 

16 

363 

490 

472 


69 

463 


... 325 
469, 489 
45, 46. 191, 
303 372 

Berridge v. Man On Insurance Co. (1887) ... * 425 

Berthon v. Loughman (1817) 174 

Bertrams v. Hodge (Scot.) 82 

Beat V, Hayes (1863) 455, 470 

Beswick v. Boffoy, Ex p. Moses (1854) ... 610 

1). , Moses’ Claim (1864) ... 606, 

^ 607, 610 

r V. Thomas (1837) ... ... ... ©oO 

Beury v. Canada National Fire Insurance Co. 

(Can.)... ... ... ... 30g 333 

Bbugwandass v. Netherlands India Seia k Fire * 

Insurance Co. of Batavia (1888) 76 

Biccard v. Shepherd (1861) ... 186, 187, 188, 

, 189, 191, 192, 196, 207 

Biggar V. Rock Life Assurance Co. (1902) ... 64, 

r>; ^ 89** 896 

Biggar & Rock life Assurance Co., Be (1902) 64, 

Ti- 1.3 . , 66,394 

giSpoW «’• Andland (1840) 478 

uiUiogton V. ProTinoiaJ Inauranoe Oo. (Can.) 823 
Binng ». PiRot (1840) 21 

... 463 
158, 169, 184 
4 

... 488 
475, 489 


Birch V. Corbyn (1784) 
Bird V. Appleton (1800) 

V. Bird (1558) ... 

». Crabb (1861) ... 

V. Mathews (1882) 


V. New York life Insurance Oo. (Can.) 864 

—^^ouCSOO) ; 169 

Birkbwk Permanent Benefit Building 
Society, Be, Official Becelrer e. Licenses 
Insurance Corpn. (1918) 420 

18 ® 

Bishop V. Hlnxman (1888) ... 468, 464, 470, 600 

e. Norwich Union Fire losuranoe 

Society (Can.) ... 881 

V. Pentland (1827) ... 206, 241. 248 



Tablk of Cases. 


PAOB 

Bize V, Pleicher (1779) ... ... ... 164 

Blaauwpot v. Da Costa (1768) ... ... 291 

Blackburn v. Haslam (1888) ... ... ... 174 

Blackburn, Low & Co. v. Vigors (1887) 50, 174 

Blaokenhagen v, London Assurance Co. 

(1808) 163, 208 

Blackett v, Boyal Exchange Assurance Co. 

(1882) 40, 41, 42, 160, 245 

Bl^khurst V. Cockell (1789) ... ... ... 176 

Blackmore r. Yates (1867) ... ... ... 492 

Blair v. Sovereign Fire Insurance Co. (Can.) 320 
Blairmore Sailing Ship Co. v. Macredie 

(1898) 264, 266, 266, 270 

Blake v. Albion Life Assurance Society (1878) 63 

V. Manitoba Milling Co. (Can ) 489, 600 

Blaker V. Seager (1897) ... 605 

Bland v. Dehmo (1838) ... 499 

Blandy V. Herbert (1829) ... 442 

Blascheck v. Bussell (1916) 422 

Bleakley v. Niagara District Mutual Insur- 
ance Co. (Can.) ... ... ... 59, 325 

Blennerhassett V. Scanlan (Ir ) ... ... 469 

Bloor V. Huston (1864) 512 

Blore V. Huston (1864) 512 

Blower v. Hasten (1864) 612 

Blunt V. Basset (1626) 15 

Blyth V. Forbes, The Formidable (1844) ... 166 

V. Whiffin (1872) 471 

Boardman v. North Waterloo Farmers 
Mutual Fire Insurance Co. (Can.)... ... 331 

Bobier V. Clay (Can.) ... ... ... ... 10 

Boddington v. Castelli (1863) 76, 90, 91, 295 

Bod^ngton’s (1832) ... ... ... 98, 99 

Boehm i;. BeU (1799) 115, 304 

V. Combe (1813) ... ... ... 130 

Boehner V. Backman (Can.) ... ... ... 63 

Boggan V. Motor Union Insurance Co. (Ir.) 422 

Bogle V. Smith (Scot.) ... ... ... 104 

Bold V. Claxton (1860) ... ... ... 134 

V. Rotheram (1846) ... ... 133, 134 

Bolivia Republic v. Indemnity Mutual Marine 
Assurance Co., Ltd. (1909) 219, 220, 226 

Holland v. Disney (1827) ... ... ... 369 

Bolton V. Gladstone (1804) ... ... ... 184 

V. (1809) ... ... ... 184 

Bombay, Baroda & Central India Ry. Co, v. 

Sassoon (Ind.) ... ... ... ... 466 

Bond V. Gonsales (1704) ... ... ... 148 

V. Nutt (1777) 170 

■ V. Woodhall (1836) ... ... ... 478 

Bondrett v. Hentigg (1816) ... ... ... 221 

Book V. Book (Can.) ... ... ... ... 377 

Boond V. Woodall (1836) ... ... ... 478 

Booth V. Gair (1863) ... ... ... ... 238 

V. Hodgson (1796) ... ... ... 429 

• V, Preston & Berlin Ry. Co. (Can.) ... 466 

Borden v. Provincial Insurance Co. of Canada 
(Can.) ... ... ... ... ... 334 

Borradaile v. Hunter (1843) ... ... 366, 867 

Bosanquet, ©. (1847) 84 

V. Woodford (1848) ... ... 489 

Bosomworth v. Western Farmers’ Weather 
Mutual Insurance Co. (Can.) ... ... 46 

Boston Corpn. v. Fenwick ik Co., Ltd. (1923) 287 
Boston Fnut Co. v. British & Foreign Marine 

Insurance Co. (1906) 90 

Bottomley v. BoviU (1826) 149, 221 

Bouillon V. Lupton (1868) ... 168, 164, 178, 192 

Bousfield V. Barnes (1816) ... ... ... 124 

r V. Creswell (1810) ... ... ... 81 

Boutflower v. Wilmer (1748) 224 

Boutry v. North Briti^ A Mercantile Insur- 
ance Co. (Can.) ... 331 

Bowden w. Vaughan (1809) 162 

Bowdler v. Smith (1882) ... 479, 600, 603 


PAGE 

Bowen v, Bramadge (1883) 602 

V. Bramidge H838) ... ... ... 602 

European Bank (1866) ... ... 465 

Bower V. Milcrest (1922) ... ... ...3,12 

Bowes V. National Insurance Co. (Can.) 317, 335 
Bowker & Co. v. Smith (Scot.) ... ... 164 

Bowring v. Boston Insurance Co. (Nfld.) 252, 258 

V. ElmsUe (1790) ... 42, 207, 240, 241 

Bowyer V. Pritchard (1822) ... . .. ... 467 

Box V. Provincial Insurance Co. (Can.) ... 312 
Boyd V. Colonial Mutual Life Assurance 

Society (N.Z.) ... ... ... 353 

V. Dubois (1811) ... 170, 199, 200 

V. Royal Exchange Insurance Co. 

(1847) 268, 269, 270 

Boyfleld V. Brown (17.36) ... ... ... 276 

Boyle V. McCabe (Can.) ... ... ... 489 

V. Yorkshire Insurance Co., Ltd. (Can.) 40, 

41, 415, 416, 419 

Boyne v. Boyne (Can.) ... ... ... 877 

Boyton’s (Captain) World’s Water Show 
Syndicate, Ltd. v. Employers’ Liability 
Assurance CJorpn., Ltd. (1895) ... ... 404 

Brackenbury V. Laurie (1834) ... ... 467 

Bradbury’s Official Assi^ee v. South British 
Fire & Marine Insurance CJo. (N.Z.) ... 833 

Braddick v. Smith (1832) ... ... ... 470 

Bradford v. Levy (1825) ... ... ... 221 

■ — Symondson (1881) ... 76, 102 

Bradley v. Essex & Suffolk Accident In- 
demnity Society, Ltd. (1912) ... 404, 405 

Bradley & Essex & Suffolk Accident In- 
demnity Society, (1912) ... ... 404,405 

Brady v. Western Insurance Co. (Can.) 55 

V. Williams (Ir.) ... ... ... 501 

Bragg V. Anderson (1812) ... ... ... 148 

V. Hopkins (1835) ... ... 603, 604 

Braik V. Douglas (1828) ... ... ... 294 

Braine V. Hunt (1834)... ... ... ... 466 

Brail’s Executrix r. New Zealand Insurance 

Co., Ltd. (S. Af.) 395 

Bramadge V. Adshead (1838) ... ... ... 502 

Bramsden v. Parker (1885) ... ... ... 499 

Brand v. Bickle (Can.) ... ... ... 463 

V. Glasse (1584) ... ... •. 13 

Brandeis Goldschmidt & Co. r. Economic 
Insurance Co., Ltd. (1922) ... ... 235 

Brandon v. Curling (1803) ... ... 156, 216 

Branford v. Howard (1866) ... ... ... 436 

V, Saunders (1877) ... ... ... 347 

Brankelow S.S. Co. v. Canton Insurance 

Office (1899) 211 

Branton V. Taddy (1807) ... ... ... 429 

Braunstein v. Accidental Death Insurance 

Co. (1861) 388,398,402 

Break v. Douglas (1828) ... ... ... 294 

Brett V. Beck^th (1856) ... ... •.* 06 

Brewer V. Calori (Can.) ... ... 11,12 

Brewster v. National Life Insurance Society 

(1892) 59, 60 

Bridges V. Hunter (1818) ... ... ••• JJO 

Bridgman v. London Life Assurance Co. (Can. ) 850 
Brigella, The, Temperley v, Mackinnon 

(1898) 238 

Briggs v. Merchant Traders’ Assocn. (1849) 104 

Bright’s Trusts, JRe (1856) ... 876 

Brlf Coomaree v. Salamander Fire Insurance 

••• m 

Brine v. Featherstone (1813) ... 102, 168 

Bristol Steam Navigation Co., Ltd. v.* In- 
demnity Mutual Marine Insunmoe Co. 

(1887) ^249 

Britain S.8. CJo. v, B. (1919) 1 230 

V. — (1921) ^ 

British America Assurance Co. v. Law (Can.) 1 68 



xliv 


Table op Cases. 


PAOB 

British A Bunnese Steam Navigation Co., Ltd. 

V, Liverpool & London War Risks Insur- 
ance Assocn., Ltd. & British & Foreign 
Mpine Insurance Co., Ltd. (1917) 204, 227 

British &; Foreign Insurance Co. v. Wilson 

Shipping Co. ( 1 92 1 ) . . . 250 

British & Foreign Marine Insurance Co. v. 

Gaunt (1921) ... 95, 108, 226 

British & Foreign Marine Insurance Co. v. 

Rudolf (Can.) ... 201 

British & Foreign Marine Insurance Co., 

LM. r. Sanday (Samuel) & Co. (1916) 219, 276 
British A Foreign Marine Insurance Co., Ltd. 

r. Sturge (1897) 170 

British & Foreign S.S. Co. v. R. (1918) ... 228 

British Assurance Co. v. Magee (Ir.) 346, 423 

British Columbia Hop Co. v. Fidelity-Phoenix 

Fire Insurtmce Co. (Can.) 44, 313 

British Dominions General Insurance Co., 

LW. V. Duder (1916) 48, 121 

British Equitable Insurance Co. v. Great 

Western Ry. Co. (1868) 378 

British Equitable Insurance CJo. v. Great 

Western Ry. Co. (1869) 359, 378 

British Equitable Insurance Co. v. Musgrave 

^ (1887) ... 352 

British General Insurance Co. v. Mountain 

(1919) ... 406 

British Hill Associated Smelters Proprietary, 

Ltd. V, Collector of Imports for Victoria 

443 

British India Steam Navigation Co. v. 
Liverpool & London War Risks Insurance 

A^cn. (1919) 230 

British India Steam Navigation Co. v. Liver- 
pool & London Mar Risks Insurance 

Assocn. (1921) 230 

British Industry life As.surance Co. r. M ard 

(1856) 50^ 303 

British Marine Mutual Insurance Assocn., 

Ltd. r. Draffen, Read A Morgan (1903) ... 87 

British Marine Mutual Insuiance Co. r. 

Jenkins (1900) 44O 441 

British Standard S.S. Co. v. W orld Marine 
Insurance Co. (1912) ... ... I73 

British \\ orkman’s A General Assurance Co. 

Ltd. V. Cunliffe (1902) ... ... 01, 62 

Britton r. Royal Insurance Co. (1800) 306. 318 

Broadwater r . Blot (1817) ]5 

Broadwwd r. Granara (1854) 0, 9, is, 19, 20, 21 

Brockelbank (or Brocklebank) r. Sugnie 

(1830) 68 

r. Sugrue 

Broderick r. HoUingswoiih (1837) ... ^^^’.^^’390 

Bi^an r. Manufacturers A Merchants Mutual 
Fire Insurance Co, (Can.) ... qo'j 

Bromley r.M^ams (1863) ... * 431 433 ru 

Brooke v. Stone (1865) ’ ‘ 3 12 

SST 

». ^uthem Ingurancc Co. (1870 ) 280 
American Life Assurance 

Brotherston f. Barber (1816) es e 

Brough t». Whitmore (J 791 ) ... ' • '‘“S', '‘SS 

Brougham ti. Squire (1852) . 

Brown e. Bradford (1842) ■ oar 

”■ America Assurance Co! '' 

"■ ci; 

»• Caretaini (Igi'i) ' -73 


Brown v. Doyle (1788) 

V. Freeman (1851) 

V. Gore District Mutual 

Co. (Can.) ... 

V, LiUey (1891) 


Instirance 


PAGE 
380 
825 

jey (1891) 611 

V. London Mutual Fire Insurance Co. 

(Can.) ... ... ... 60, 838 

V. Ludham (1843) ... ... 480, 488 

V. Maxwell (Scot.) ... ... ... 216 

V. Nelson (Can.) ... ... ... 468 

V. Royal Insurance Co. (1850) ... 841 

r. Smith (1813) 228, 274 

r. Tayleur (1835) ... 70, 187, 147 

— ' — V. Tierney (1809) ... ... ... 180 

V. Vigne (1810) ... ... ... 187 

Brown Brothers V. Fleming (1902) ... ... 248 

Brown’s Claim, Be United London A Scottish 
Insurance Co., Ltd. (1916) ... ... 397 

Browm’s (D. E.) Travel Bureau v. Taylor 
(Can.) ... ... ... ... ... 46 

Browne v. Brandt (1902) ... ... ... 6, 7 

V. Price (1858) ... ... 301, 363 

Brownell v. Atlas Assurance Co. (Can.) ... 307 

Browning r. Ihovincial Insurance Co. of 

Canada (1873) 88,264 

Brownlee r. Eads (Can.) ... ... ... 469 

r. Robb (Scot.) ... ... ... 375 

Brownlie r. Campbell (1880) ... ... 37, 38 

Broxbournebury, The, Phillips A Tiplady v. 

Young (1844) ... ... 146 

Bruce r. Ancient Order of United Wdrkmen 

(Can.) ... ... ... ... 480 

r. Garden (1869) ... ... 879 

r. Gore District Mutual Insurance Co. 

(Can.) 44 

V. Jones (1863) ... ... ... 122, 124 

Brunswick Balke Co. A Martin, Be (Can.) ... 462 

Bryant, Ex p., Be Padstow Total Loss A 

Collision ^Vasurance Assocn. (1882) 433 

r. Ikey (1832) 600, 603 

r. Reading (1886) ... ... 482, 493 

Bryant A May, Ltd. v. I>ondon Assurance 

Corpn. (188«) 242 

Bryce Brothers r. Kinnec (Can.) ... ... 490 

Bryson r. Ciandinan (Can.) 490 

Buchanan v. Camplxdl (Can.) 481 

Buciianan A Co. v. Faber (1899) 99, 103, 187. 

188 

r. Ix>ndon A Ihrovincial 
Marine Insurance Co., Ltd. (1895) ... 237 

Buchanan, etc. v. IJverpool A I^ondon A 
Globe Insurance Co. (Scot.) ... 837, 388 

Buck t’. Knowiton (Can.) ... ... ... 64 

Buckley r. Liverpool London A Cilol>e Insur- 
ance Co. (Can.) 318 

Bufc V. Turner (1816) 324 

Buffalo A l^ake Huron Hy. Co. v. Hemingway 

^ 461 

Bull r. North British Canadian Investment 

Co. (Can.) 320 

Bunting r. Iaiw Union Assurance (’o. (Can.) 307 

^ Western Assurance Co. (Can.) ... 807 

Burce, Be (C^.) ... 307 

Burger v. Indemnity Mutual Matine Assur- 
ance tk). (1900) 215 

_ South African Mutual Life Assur* 

ance Society (H. Af . ) 367 

Burges t?. Wickham (1863) 138, 193 

Burcesse. Clements (1816) ... ... 6,18 

Burke v. Itoutlcdge (Ir.) 474, 475 

Bumand v, Rodocanachi (1882) 68, 291, 292 

^ Seaton (1900) ... 49, 409, 418, 414 

Burnette. Anderson (1816) 466 

British Columbia Accident 


Kmployem’ liability Co. (Can.) 





Table op Cases. 


xlv 


PAGE 

Bumett V. Kensington (1797) ... ... 240 

V. Union Mutual Fire Insurance Co. 

(O^SfU. ) ... ... ... ... ... 2S 

Burnham V. Walton (Can. ) ... ... ... 604 

Bums V, Holmwood (1866) ... ... ... 147 

Burnside v. Melbourne Fire Office, Ltd. (Aus.) 324 

Bmridge V. How (1842) ... ... 383,385 

V. (1844) 383, 386 

Burridge & Son v. Haines (F. H.) & Sons, 

Ltd. (1918) 401,402 

Burrows v. Pethick, Dix & Co., Ltd., Re 

Pethick, Dix & Co., Ltd. (1916) 407 

Burrows’ Claim, Re Pethick, Dix & Co. (1916) 407 

Burson v. German Union Insurance Co. 

(Can.) ... ... ... ... ... 38 

BurstoII & Co. V. Bryant A Co. (1883) ... 496 

Burton v. Gore District Mutual Fire Insur- 
ance Co. (Can.) (1803) ... ... 320 

r. Gore District Mutual Insurance 

Co. (Can.) (1857) 307, 432 

Base v. Koper (1879) ... ... ... ... 494 

Bushnan V. Morgan (1833) ... ... 388,391 

Busk V. Royal Exchange Assurance Co. 

(1818) 189,191.200 

Busteed r. West of England Insurance Co. 

(Ir.) 303, 386 

Butler V. (1833) 478 

— r. Allnutt (1810) ... ... ... 159 

— r. Standard Fire Insurance Co. (Can.) 312, 

323, 325, 338 

- V. Waterloo County Mutual Fire In- 

surance Co. (Can.) ... ... 44 

V. Wildman (1820) ... ... ... 224 

Butler & Co., Ltd. v. Quilter (1900) ... 13 

Buttle V. h^delity A Casualty t'o. of New 

York (Can.) 399 

Buyskes r. Ilurlev’s Executor & Heirs (S. Af.) 375 

Byiis V. Miller (1897) 89, 90 

Byrd r. B>T’d (1558) 4 

Bymc V. Mercantile Insurance Co. (1800) ... 249 
B y water r. Miller (1830) 382 


c. 

r. D. (1883) 

Cahill t’. Dawson (1867) 

Cain V. Lancashire Insurance Co. (t!an.) 
( alder r. Moss (N.Z.) ... 

(’aldwcU V. Dawson (1860) 


V. Btadacona Fire A Life Insurance 


... 50( 

78, 79, 8{ 
... 30C 

... 147 

442 


312, 33^ 
410, 411 


341 

18- 

2, 4, 10, 11, 13, li 


Co. (Can.) 

0*“ . ('*20) ... »i 

If & Sun Insurance Office, Hr. (1920) 416, 41 

( a houn «. Union Mutual Life Insurance Co. 

tft fatM e. Olivier (1020) 7( 

(;a under V. Oolriche (1838) 81 

tab ard V. White (1816) 

;n laway t>. Ward (1730) 

J-alvcrt o. Bovill (1708) 

8 Case (1584) 

( o. Anderton (1824) 

J-ambridge Sheriff, Re (1880) ... 
t-amdon v. Anderson (1784) ... 

- _ ^ (1708) ... 

... 

& Marin© Insuitinc© 

Co. (Can.) 

"■ Beacon Fir© Insurance 

Cammell leaver ^ Toronto Mutual Plro 
Insurance Co. (Can.) 

V* Sewell (1868) ... 286, 28 


... 471 
106, 10( 
... 16( 
42, 136, 14( 
371 


83 - 


Cammellv. Sewell (1860) 286,287 

Campbell v. MtnA Insurance Co. (Can.) ... 319 

— V. Bordieu (1747) 179 

V. Canada Insurance Union (Can.) 68 

— V. (Christie (1817) 160 

i,. Dunn (Can.) 388 

V, Innes (1821) 169 

— — V. National Life Insurance Co. 

(Can.) 364 

V. Rickards (1833) 81, 163, 175 

V. Solomons (1823) ... 497 

V. Victoria Mutual Fire Insurance 

Co. (Can.) 324 

Campbell A Phillipps, Ltd. v. Denman (1916) 421 
Canada Fire Marine Insurance Co. v. Northern 
Insurance Co. of Aberdeen A London 

«^an.) 47, 48 

Canada Fire Marine Insurance Co. v. Western 

Assurance Co. (Can.) 117 

Canada Landed Credit Co. v. Canada Agri- 
cultural Insurance Co. (Can.) 331 

Canada Permanent Building Society v. Forest 

(Can.) ' 450 

Canada Shipping Co. v. British Shipowners’ 
Mutual Protection Assocn. (1889) ... 439 

Canadian Bank of Commerce v. Middleton 

(Can.) ... 481 

^ Tasker (Can.) 503 

Canadian Casualty A BoUer Insurance Co. v. 
Boulter, Davies A Co. A Hawthorne A Co. 

(Clan.) 422 

Canadian Credit Men’s Assurance v. Stuy- 

vesant Insurance Co. (Can.) 325 

Canadian Creffit Men’s Trust Assocn. r. 
Royal Scottish Insurance Co., Re Martin 
(Can.) 55 

Canadian Equipment A Supply Co. v. Cush- 
ing (Can.) 403 

Canadian Pacific Ry. Co. r. Forsvth (Can.) 482 
Canadian Pacific Ry. Co. v. Ottawa Fire 
Insurance Co. (Can.) ... 312, 313, 428 

Canadian Pacific Ry. Co. A Carruthers, Re 

(Can.) 460 

Candy V. Maugham (1843) 473 

f. Spencer (1862) 12 

Cann v. Imperial Fire Insurance Co. (Can. ) 325, 335 

Canning r. Parquhar (1886) 359 

Cantiere Moccanico Brindisino r. Janson 

(1912) 164, 166, 193 

Captain Boyton’s World’s Water Show 
Syndicate, Ltd. v. Employers’ Liability 

Assurance Corpn., Ltd. (1895) 404 

Carbery, Re (Can.) 377 

Corbis, Ex p. (1834) 376 

Carey r. Long’s Hotel Co., Ltd. (1890) ... 14 

^ t». (1891) 14, 10, 17 

Carisbrook S.S. Co. v. London A Provinciid 
Marine A General Insurance Co. (1902 ) 231 

Cariss e. Richardson (1822) 18 

CarlUl V, Carbolic Smoke Ball Co. (1893) ... 427 

Carlin v. Railway Passengers Assurance Go. 

(Can.) 60 

Carmichael v. Carmichaers Executrix (Scot.) 346, 

383 


r. Liverpool Sailing Ship Owners* 

Mutual Indemnity Assocn. (1887) ... 439 

Came v. Brice (1840) ... ... ... 486, 490 

Caroline, The (1921) 228, 229 

Carpenter v. Canadian Railway Accident 

Insurance Go. (Can.) 395 

V. Pearce (1858) 486, 486 

Carr c. Edwards (1839) 504 

— • V. Montefiore (1864) ... 39,41, 129,170 

■ — c. Royal Exchange Assurance Corpn. 
( 1864 ) 299 



xlvi 


Tablb 07 Casts. 


PAGE 

01 UT& Sun Fire 837,*^ 

Oarreras v, Cunard S.S. Oo. (1918) > -q_ 

Oarruthers v. Gray (1811) ”* jQ,y 

-...I V. Sheddon (1815) 101, 102. 11| 

— . V. Sydebotham (1816) — ••• 

Oarscaden v. Zimmerm^ (Can.) ••• *•* __ 

Carstairs v. AUnutt (1813) ••• ••• ***- . - ^ 

Carter v. Boehm (1766) 36, 87, 49, 50, 165, 174 

V. Niagara District Mutual Insurance 

Co. (Can.) - 

V. Royal Exchange Assurance Oo. 

(prior to 1746) 

V. Swwart (Can.) ••• ••• ♦ 

Carter & Son v. Quinn (N.Z.) ? 

Cary v. King (1736) ... ••• *•* *'* ogc 

Case V. Davidson (1816) ... 

CashiU V. Wright (1856) 

^ ^ *1 o_ ■ 


317 


247, 248 
of 

247, 248 
450, 500 
... 146 

376, 377 


uasnm u. wriguu 

Cashman v. London & Liverpool Insurance 

Cassel V. Lancashire & Yorkshire Accident 
Insurance Co., Ltd. (1885) ••• <02 

OasteUain u. Preston (l|0®»sio,fi5l2%36, 337 

CasteUi v. Boddington (1852) 90, 91, 29» 

Castle’s Estate v. Southern lafe 

(S.Af.) ^ 

Castleman r. Capper (1845) 

Castles V. Irving (1840) ••• 

Cater v. Great Western Insurance Co. oi 

New York (1873) ^ 

Cator r. Great Western Insurance Co 
New York (1873) 

Cattanach r. Gusa (Can.) 

Catterall V. Taylor (1831) 

Cavendish, Ex p., Re Lake (1903) ... ^ 

Cawley v. National Employers Accident & 
General Assurance Assocn., Ltd. (1885) 400, 40^ 

Cazalet r. St. Barbe (1786) ••• 281 

Cazenove v. British Equitable Assurance Co. 

(I860) 355, 356, 3.57 

Cels V. Railway Passenger Assurance Co. 

(Can.) ••• • • , •• 

Century Bank of ttty of New York v. Moun- 
tain (1914) ... • • •• , 

Century Bank of City of New York r. \ oung 
(1914) 

Clialliner V. Burgess (1856) ... 

Chalmers tJ. Bell ( 1 804 ) 

Chamberlain v. North American Accident 
Insurance Co. (Can. ) 

Chambers v. Phcenix Assurance Co. (N.Z.) 
Chandler v. Blogg (1898) ... 212, 213, 214, 243 

(]!haplin V. Provincial Insurance Co. (Can.) 41, 47 

/iono\ 


394 

417 

417 

609 

150 

404 

42 


r. Puttick (1898) 


492 

21 

250 


[Chapman r. Allen (1632) 

v. Benson (1847) ... 

V. Delaw£ire Mutual Insurance CJo. 

(Can.) ... ... ... ... 76 

V. Fisher (James) & Sons (1904) ... 216 

V. Fraser (1793) 304 

V, Gore District Mutual Insurance 

Co. (Can.) ... ... ... 326 

V. Pole, P.O. (1870) ... 300, 318 

V. Providence Washington Insur- 
ance Co. (Can.)... ... 69, 70, 03 

f. Walton (1833) 78, 81 


harles v. National Guardian Assurance 

Society (1857) 428 

iharleswoith v, Faber (1900) 117, 127, 172 

Charlotte, The (1908) 291 

bartered Bank of India v. Pacific Marine 

Insurance Oo. (Can.) 161 

bartered Mercantile Bank of India v. Nether- 
lands India Steam Navigation Co. (1882) 205 


PAOB 

206 


(jliftPtered Mercantile n 

land* India Steam NarlMtiMCte. (1^) 
Chattered Trust & Executor 

Scottish Assurance Oorpn.i Ltd., (1928) ... 

Chase v. Goble (!«£) ^ WMfceiii 

nh ft fKihTn (Roman Catholic Bp.) wegtem 

Assurance Co. ((3an.) *- • •• 

Chatillon v. Canadian Mutual Fire Immr- 

ance Oo. (Can.) ••• 

Chattock V. Shawo (1835) 

CJhaurand v. Angerstein (1791) 

Cheesborough, -W (Can.) ... - - 

Chesham Automobile Supply, Ltd. 

ford Hotel (Birchington), Ltd. (1918) 6, 21, 22. 

Cheshire (T.) & Co. v. * 

V. VaughMi Brother# ® 

Qo (1920) ••• ••• •** *'* *** 

Chet^d’s Trustee v, Boltons Library. Ud. 

C^dandetti, Re, Ex p. Trusiw (1921) 

Child c. Burnett (1843) • • — •*; 

China Mutual Insurance Co. e. Pieces 
China Traders’ Insurance Co. v. Royal Kx- 

change Assurance (>orpn. (1898) ... 

Chippendale r. Holt (1895) ... ••• 

Chisholm r. Provincial Insurance Co. (Can.) 
Chitty r. Jvelwin A Martyn (1742) 

Chope V. Reynolds (1869) 

Cbowne v, Baylis (1862) 

Christian e. Oombe (1796) 

Christie i'. Conway (Can.) ... -ic-i 

Christison r. Bolam, Re Gregaon (1887) 382, 383 

ChurchUl V. Nova Scotia Marino Insurant 
Co. (Can.) ... ••• ••• ••• 200 , 

Churchward t?. Coleman (1866) • * ,, Sil 

CJinqmars v. Equitable Insurance Co. (C^.) 322 

Citixens’ Insurance Co. v. Parsons (Can.) 

(1880) , • • 

Citizens’ Insurance Ck>. of Canada c. ParroM 

306,307,313 

Salterio 

(Can) ... 

City Bank v. Sovereign Life Assurance Co. 

(1884) , ••• V 

City Mutual Insurance Co. , Re, SUifeUneyer s 

C)ase (Can.) ... ••• ••• *•* 

City of Dublin Sieaxr» Packet Co. v. Cooper 

(Ir.) ... ••• ••• •'* *'* 

City of Glasgow life Assurance Oo., Rf, 

Clare’s Policy (1914) 

C3ty of Ix)ndon Fire Insurance Vo. v. Smith 

(Can.) 

aty Tailors, Ltd. v. Evans (1921) 336 

Clack c. Holland (1864) 384 

Clancey v. Young (Can.) 

Clandinan v. Dixon (C^an.) -* 

CJlapham v. Cologan (1813) •. 94, 100, 196 

— r. Langton (1864) ... 187. 188, 198 

Clare’s Policy, Re aty of Glasgow life Ass^ 


111 

490 

324 

60 

867 

41 

877 


178 

80 

486 

486 

503 

443 

120 

118 

307 

136 

260 

874 

297 

496 


874, 886 
474 
810 
601 
17 

V. Scottish Imporial Firs Insurance Co. 


ance Co. (1914) 

Claridge v. CoUins (1889) ••• ••• 

Clark V. Blytbing (Inhabitants) (1823) 

V. Cbetwode (1836) 

V, CoUbere (1688) 


(Can.)... .*• *•’ iion 

Clarke v. British Empire Insurance Oo. (Can.) J 2 U 

V. Byne (1807) 

t>. FarreU (Can.) *** 

V. Great West life Aasurance Co* 


(Can.) 

V, Lord (1888) ... 

V. Westmore (1807) 




364 

469 

127 



Tabu: of Cabxs. 


zlvii 


PAQB 

0larlcBO& V. Youou (187(^) ••• 169 

Olamr v. Britlah America Aeeurance Oo. 

(Can*)*'* ••• ••* •*• *•* 388, 339 

Clason V. Simmonds (1741) 181, 182, 148, 161, 163 

Olay V. Harrison (1829) ••• ••• 119 

Cleaver v. Mutual Beserve Fund Life Assocn. 

(1892) ••• ••• 969 

Clench v. Dooley (1886) ... 493, 494, 498 

Clidero v. Scottish Accident Insurance Co. 

(Scot.) ••• *•* ••• ••• 401 

Clifford V, Hunter (1827) 189 

Clift V. Schwabe (1846) 366 

Clifton V. Davis (1868) ... ... ... 504 

Close V. Exchange Bank (Can.) 610 

Clougher u. Scoones (Can.) ... ... ... 602 

Clover Clayton & Co. v, Hesaler St Co. (1926) 298 

Clyde Marine Insurance Co. e. Benwick & Co. 

(Scot.) '74, 75 

(lydebank A District Water Trustees v. 
Fidelity St Deposit Co. of Maryland (Scot.) 413, 

414 

Coates V* Moore (1903) ... ... ... 613 

Cobbe’s Settlement, Re (1866) ... ... 390 

Cobequid Marine Insurance Ck). v. Barteaux 

(1876) 261, 282 

Cochrane v. McFarlane (Can.) ... ... 600 

V. O’Brien (Ir.) ... 467, 458, 459 

Cockburn v. British America Assurance Co. 

(Con.) ... ... ... ... 44, 60 

Ck>ckey r. Atkinson (1819) ... ... 70,137 

Cocking V. Fraser (1786) ... ... ... 254 

Cockrone v, Fisher (1835) ... ... 135, 178 

Coey V. Smith (Scot.) ... ... •• ••• 214 

Cohen v. Hannam (1813) ... ... ... 115 

V. Hinckley (1809) 204 

Cohen, Sons St Co. v. National Benefit Assur- 
ance Co., Ltd. (1924) ... ... ••• 198 

Cohen (G.), Sons & Co. t\ Standard Marino 
Insurance Oo., Ltd. (1925)... 187, 188, 193,264 
Coker V. l^lton (1912) ... ... *.• 289 

Colby r. Hunter (1827) ... ... 176, 302 

Colo V, Accident Insurance Co., Ltd. (1889) 401 

v. Campbell (Can.) ... ... 490 

V. London Mutual Fire Insurance Co. 

(Can.) ... ... ... ••• 321 

V. McFaul (Can.) ... ... ... 476,477 

V. Merchants Firo Insurance Oo. (Can.) 311 

Coleman’s Depositories, Ltd. St Life & Health 
Assurance Assocn., iZs (1907) ... 406, 406 

Collodge V, Harty (1861) ... ... 180, 437 

Collett V, Morrison (1851) ... 62, 347, 348 

CoUingridge v. Royal Exchange Assurance 

Corpn. (1877) 308, 313 

(k)liiii8 V, Cliff (1808) 480 

V. Guardian Casualty St Guaranty Co. 

(Can.) ... ... ... ... 421 

— V. Kelsey (Can.) ... ... ... 602 

CoUis v. Lee (1836) ... ... ... ... 463 

V. Lewis (1887) 460 

V. Selden (1808) ... ... ... ... 9,10 

Oologan V, London Assurance Oo. (1816) ... -254, 

267, 277 

Colonial Bank of Australasia v, European 
Insurance St Guarantee Society (Aus.) ... 418 

Colonial Industries, Ltd. v. Provincial Insur- 

ance Ck)., Ltd. (S. Af.) 824 

Colonial Insurance Oo. of New Sl^ealand v. 
Adelaide Marine Insurance Oo. (1886) ... 106, 

109, 180 

Colo^al Mutual Life Assurance Society, Ltd. 

e. De Bruyn (8. Af.) 854 

Colonaay Hotel Oo, s. Cana^an National Fire 

n Oo. (Can.) 388 

CoipltU V. Continental Life Insuzmnoe Oo. 

866,866,870 


PAGE 

Golwdl V. Dawson (1850) 442 

Comber v, Anderson (1808) ... ... 80, 81 

Ck>merford v, Britannic Assurance Oo., Ltd. 

(1908) 67, 63 

Commercial Bank v. Clarke (Can.) ... ... 462 

Commercial Bank of Scotland v. Head (1886) 269 
Commercial Marine Oo. v. Namaqua Mining 

Co. (1861) 191 

Commercial Union Assurance Ck). v. lister 

(1874) 343 

Commercial Union Assurance Co. v, Margeson 

(Can.) 332,335 

Ck>mmercial Union Assurance Co. v. Temple 

(C^aj^. ).«. ... ... ... ... ... 3 1 9 

Commonwealth, The (1907) ... ... 246, 292 

Commonwealth Shipping Representative v. 
Peninsular & Oriental Branch Service 

(1923) 226 

Compania Maritima of Barcelona v, Wishart 

(1918) 204, 227 

Compafiia Martiartu v. Royal Exchange As- 
surance (1923) ... 203, 

204, 207 

V. Royal Exchange As- 
surance (1924) ... ... 203, 204, 207 

Company of African Merchants v, British St 
Foreign Marine Insurance Co. (1873) 150, 152 

Compton V. Mercantile Insurance Co. (Can.) 309, 

825 

Condogianis v. Guardian Assurance Co. (1921) 323, 

324, 830 

Confederation Life Assocn. v, O’Donnell 
(Can.)... ••• ••• ••• ••• ••• 

Confederation Life Assocn. & Cordingly, Re 
(Can.)... ••• ••• ••• ••• 459 

Confederation Life Assurance Co. v. Mclnnes 

(Can.) 57 

V. Miller 

(Can.)... -• ••• ••• ••• ••• 

Connecticut Fire Insurance Co. v. Kavanagh 

(1892) 339 

Connell v. Hickock (Can.) ... ••• ••• 474 

r. Massie (1833) ... ••• ••• 206 

Ck)nnely v. Guardian Assurance Co. (Can.) ... 52 

Connors r. London & Provincial Assurance 
Co. (Ir.) ... ... ••• ••• ••• 66 

Constable v. Noble (1810) ... 70, 130, 136 

Continental & Overseas Trading Co., Ex p., 

Re Traders St General Insurance Assocn., 

Ltd. (1924) ... ... ••• 131 

Continental Life Insurance Co. v. Bowling 
(Can.)... ... ... ••• ••• ••• 38 

Conway v. Forbes (1809) ... ... ••• 277 

v. Gray (1809) ... ... 113, 277 

Cook V. Allen ( 1 833 ) ... ... ••• ••• 464 

r. Black (1842) ^ 367 

V. Cape of Good Hope Marine Assurance 

Co. (S. Af.) 127 

v. Field (1850) 427 

V. Bo^^ (Earl) (1859) ... ... 462 

r. Bosalyn (Earl), Rosalyn (Earl) v. 

Walrond, Be Hook (1861) ... 456, 451 

r. Scottish Equitable Life Assurance 

Society (1872) 890, 391 

V, Scottish Imperial Insurance Co. 

(Aus.)... ... ••• ••• "• 33J 

Cook’s Policy. Re Albert life Assurance Co. 

(1870) 362, 36J 

Coolo V. Braham (1848) ... ••• 491,495 

Ckx>n8 V. AStna Insurance Co. (dlan.) *.• 19^ 

Cooper v. Asprey (1863) ... .•• ••• 4w 

V. De Tastot (1829) 45< 

p. General Accident, Fire A life 

Assurance Ooipn., Ltd. (1923) ... 41 

V. Lead Smeltlnff Co. (1888) 49 



xlviii 


Table of Cases. 


PAOB 

Cooper V, Mylne (Can,) ••• 605 

Cope t>. MiUer (1896) ... ... ... . ••• 430 

Cope & Taylor r. Scottish Union & National 
Insurance Co. (Can.) ... ... 321, 328 

Copernicus, The, Liverpool, Brazil & River 
Plate Steam Navigation Co., Ltd. v. 

Holmes (1896) 

Copp V. Glasgow & London Insurance Co. 
(Can.)... 

V, Lynch & Law Life Assurance Co. 


143 

331 

63 


70 

243 

150 

311 

137 


(1882) 

Corbett v. Anchor Marine Insurance Co. 

(Can.)... ... ... ... 

Corcoran v. Gurney (1853) 

Oormack V. Gladstone (1809)... 

Cormier v. Ottawa Agricultural Insurance 
Co. (Can.) 

Comfoot V. Royal Exchange Assurance 
Corpn. (1904) 

Cornish v. Accident Insurance Co. (1889) 41, 395, 

390, 397 

r. Tanner (1827) 476, 477 

Cornwall v. Halifax Baiiking Co. (Can.) 349, 393 
Corr V. Standard Fire & Marine Insurance 
Co. of New 2iealand (Aus.) ... 274, 275, 283, 286 
Corstine v. Accident Guarantee Co. of 
Canada (Can.) ... ... ... ••• 45 

Cory V. Burr (1883) ... ... 216, 217 

r. Patton (1872) 73 

r. (1874) 73, 74, 172 

Cory & Hawksley, Ex p., Re Arthur Average 
Assocn. (1876) ... ... 66, 432, 433 

Cosford Union v. Poor Law & Local Govern- 
ment Officers' Mutual Guarantee Assocn., 

Ltd. (1910) 410 

Cossman v. British America Assurance Co. 

(1887) 254,281 

V. West (1887) 254, 281 

Costello V. Martin (Ir.) ... ... 463, 472 

V. St. John’s Marine Insurance Co. 

(Nfld.) 187 

Cotter V. Bank of England (1833) 470, 471, 497 

Cotton i*. Cameron (Can. ) ... ... ... 457 

Coulson V. City Mutual Life Assurance (Jo., 

Ltd. (Aus.) ... ... ... ... ... 387 

Court r. Martineau (1782) ... ... 165, 166 

Courtenay r. Wright (1860) ... ... 379,381 

Courtney r. Ferrers (1827) ... ... 377,378 

Cousens r. McGee (Aus.) ... ... ... 456 

Cousineau v. City of London Fire Insurance 

Co. (Can.) 320 

Cousins r. Nantes (1811) ... ... ... 423 

Cowell V. Yorkshire l^vident Life Assurance 

Co, (1901) 370 

Cowie V. Barber (1815) 304, 305 

429 
461 
408 
494 
65 


Cowling V. Topping (1906) 

Cowtan V. Williams (1803) 

Cox V. Balne (1845) 

— V. Bowen (1911) 

V. Par^ (1786) 

Ooxe r. Employers’ Liability Assurance 

Corpn., Ltd. (1916) 

Coyne v. Lee (Can.) 

Crabtree r. Griffith (Can.) 

Craig V. Craig (Can.) 

v. Eagle Star & British Dominions In- 
surance Co. (Ir.) 

V. Penn (1841) 

V, Royal Insurance Co., Ltd. (1914) ... 


Cramer v. Matthews (1881) 
Crane v. Hunt (Can.) ... 
Orapper v. Paterson (Can.) 
Craufurd v. Hunter (1798) 
Crawford v. Fisher (1842) 
p. Harrison (Can.) 


397 
483 
21 
452 

316 
351 
407 
507, 508 
... 10 
... 492 
... J15 
459, 498 
... 499 


474 

198 

129 

463 

477 

0 


PAGE 

Crawford V. St. Lawrence Insurance Co. 

(Can.) 

V. Sipprell (Can.) ... • • 4o 

Crawford & Stark r. (Scot.) ... 296 

Crawshay v. Thornton (1837) ... 456, 470 

Creagh & Williams, Re, Ex p. Sheriff (Aus.) 499 
Credits Gerundeuse, Ltd. t. % an Weede 

Creedon & Avery, Ltd. v. North China In- 
surance Co., Ltd. (Can.) ... ••• ••• 

Creighton v. Union Marine Insurance Co. 

(Can.) 

CreUin r. Leyland (1842) 

Crickmore v. Freeston (1870) 

Crisp r. Pratt (1639) ... ,00 

Crocker v. General Insurance Co., Ltd. (1897) 

luU 

V. Sturge (1897) ... ••• 138 

Crockford v. lA)ndon & Liverpool Fire In- 
surance Co. (Can.) ••• jl" 

Crofts r. Marshall (1836) ... ... 

Ch*okatt V. Ford (1856) ... ... ••• 389 

CYonan i’. Stanier (1904) ... .•• ••• 238 

Cropper r. Warner (1883) ... ... 467 

Ooser r. Thomlinson (1759) 17 

Cross r. Allan (1849) 05, 429, 430 

f. Andrews (1598) ... ••• 11 

r. Cross (Can.) ... ... ••• 499 

f. Mutual Ueser\'e life Insurance Co. 

(1004) 371 

Crosslcy r. City of Glasgow life Assurance 

Co. (1876) 375, 378 

- V. Ebers (1835) 472 

(’rouan r. Stanier (1004) ... ... ••• 238 

C'rowell V. Geddes (Can.) ... ... 146, 140 

_ r. Jones (Can.) . . ... 292, 293 

Cl’owlcy V. AgriculturaJl Mutual Assurance 

Assocn of Canada (Can.) ... 318 
- f. Cohen (1832) -. 102, 103, 252, 253 

Oown Bank v. London Guarantee & Accident 

Co, (Can.) 410 

Crozier r. Phoenix Insurance Co. (Can.) 307, 335 
C*niickshank v. .Tonson (1810) ... 136, 178 

eVuikshank r. Northern Accident Insurance 

('<>., Lt<l. (S(ot.) 393,394 

(Vump r. Day (1847) ... ... ... ... 406 

Cryan r. Hotel Rembrandt, LtxJ. (1925) 5, 13, 

16. 17 

CYystal, TIic, Arrow Shipping Co. r. Tyne 
Improv'ernent C^mrs. (1894) ... ... 287 

Cljllen r. Butler (1816) ... ... 224 

V. (1816) 224 

C/ullum V. Boss, Ex p. Tanner (1860) ... 506 

V. , R. V. Lambeth (Ymnty Court 

Jud(je (1850) S06 

CummioB r. Kavaoagh (Ir.) ... ... 604 

Chinard v. Hyde (1869} ... •*. 1^0 

— r. Nova Scotia Marine Insurance Co. 

(Can.) 

Cjunai^ S.R. Co. v. Marion (1903) ... 238 

Cunningham v. Maritime Insurance Co. (Ir.) 281 

phflp (1890) 8. 13 

V. Hi. Pa^ Fire Marine Insur- 

ance (k>. (Can.) 

Oureem Bux, The, Leeott v. Gurney (1858) ... 270 
Clirieuds V. Pocock (1836) ... *.* ••• 432 

Currie A Co. v. i^mbay Native Insurai^ 

(1860) ... W, 238. 289, 288. 284, 286 

Curry’s Estate, He (Can.) ... ••• ••• 

Curtis A Co. P. Head (1001) ••• 

V. (1902) *•* 

Curtis A Sons v. Mathews (1918) 815* 810# oiL 

Curtis’ A Harvey (Canada), Ltd. v. Guardian 
Assurance Co. (1921) 814,8 


«»» 



Table of Cases 


xlix 


PAGE 

Curtis’ & Harvey (Canada), Ltd. v. North 
British & Mercantile Insurance Co. (1921) 309, 

314, 315, 322 

Cusel V. Fariente (1844) ... ••• 505 


D. 

X)., -Ke (Ir.) ••• ••• •*■ 432, 435 

D. E. Brown’s Travel Bureau v. Taylor 

(Can.) ••• ••• *** *** 

Dabbs r. Humphries (1835) 499, 500 

Da Costa V. Edmunds (1815)... ... ... 168 

r. Firth (1766) 300 

— V. Newnham (1788) ... ... 249 

V. Prudential Assurance Co. (1918) 381, 

382 

Daft V. Midland Colliery Owners’ Mutual 
Indemnity Co. (1913) ... ... ... 407 

Dafoe V. Johnstown District Mutual Insur- 
ance Co. (Can.) ... ... ... ... 319 

D’ Aguilar V. Tobin (1816) ... ... ... 153 

Daintree, Exp.t Re General Provincial Life 
Assurance Co., Ltd. (1870) ... ... 352 

Dalby v. India & London Life-Assurance Co. 

(1854) 343, 344, 345, 350, 

423, 420 

Dalgety & Co., Ltd. v. Australian Mutual 


Provident Society (Aus.) 
Dalgleish v. Brooke (1812) 

V. Buchan^ (Scot.) 

V. Hodgson (1831) .. 


350 
180, 302 
... 338 

158, 182 
50 

465, 468, 501 
75, 76 
3 


Dalglish V. Jarvie (1850) 

Dalton V. Furness (1866) 

Dalzoll t’. Moir (1808) 

Dancey v. llichardson (1854) 

Done V. Mortgage Insurance Corpn. (1894) 410, 

413 

Daniels v, Acadia Fire Insurance Co. {(’an.) 325 

v. Harris (1874) 189, 191 

Dansey v. Richardson (1854) ... ... 3, 6,12 

Danson u. Cawley (Nfld.) ... ... ... 195 

Darby V. Watcrlow (1808) ... ... 466,467 

Darling r. Collation (Can. ) ... ... ... 464 

Darrell V. Tibbitte (1880) ... 53,300, 310 

Date V. Gore District Mutual Fiio Insurance 
Co. (Can.) ... ... ... ... 39, 330 

Davey A Co. v, Williamson A Sons (1898) ... 474 

Davidson u. Bumand (1868) ... 194, 207, 225 

r. Case (1820) 288 

V. Douglas (Can.) ... ... ... 459 

V. Waterloo Mutual Fire Insurance 

Co. (Can.) 

V. Willaaey (1813) 


309 

141 

43 


Dawsons, Ltd. v. Bonnin (Scot.) (1921) 
V. (1922) 


Day V. Bather (1863) ... 

V. Carr (1852) 

V, Dominion Safety Fund Life Assocn. 
(Can.) 

V, Waldock (1833) 


PAGE 

... 421 
309, 326, 
327, 406 
15 

... 465 


Dean V. Dicker (1746) ... 

V. Hornby (1854) 

Dear v. Western Assurance Co. (Can.) 


Davies t. Home Insurance Co. (Can.) 

— V. National Fire A Marino Insurance 

Co. of New Zealand (1891) ... 51 

V. South British Insurance Co. (S. Af.) 335 

1 ». Wise (1881) ... ... ... 507 

Davis V, Canada Farmers’ Mutual Insurance 

Co. (Can,) ... ... ... 335, 436 

V, Clifton (1866) 604 

V. Lockstono (8. Af.) ... 11, 14, 15, 16 

r. St. Lawrence Inland Marine Insur- 
ance Co. (Can.) ... ... ... 298 

i’. Scottish Provincial Insurance Co. 

(Can.) ... ... ... ... 60 

r V. Stannion (1704) 16, 17, 18 

Davison v. Lehberg (Can.) 458 

Davy V, Milford (1812) 265 

Dawson v. Atty (1806) 196 

■ V. Chaznney (1848) 13 

V. Fox (1886) ... 461. 495, 496 

V. Home Insurance Co. (Can.) ... 187 

V, Wrench (1848) 


370 
... 469 

423, 424 
220, 221 
... 307, 
322, 324 
... 508 

Co., 

... 413 

... 486 
... 170 

258, 278 
... 76 

72, 179 
... 179 

46, 47, 176 


Death v. Harrison (1870) 

Debenhams, Ltd. v. Excess Insurance 

Ltd. (1912) 

De Coppett v. Barnett (1901) 

De Costa v. Scandret (1723) ... 

De Cuadra v, Swann (1864) ... 

De Gaminde v, Pigou (1812) ... 

De Garey v, Clagget (1795) ... 

D’Eguino r. Bewicke (1795) ... 

De Hahn v. Hartley (1786) ... 

De Hart v. Compahia Anonima de Seguros 
Aurora (1903) ... ... ••• 234, 235 

Delagorgendiere v. Acaster (Can.) ... ... 11 

Delahaye v. British Empire Mutual Life 
Assurance Co. (1897) ... ... ... 353 

Delanoy v. Robson (1814) ... ... ... 212 

Delany v. Stoddart (1785) ... ... 154, 155 

De Launay v. Northern Assurance Co. (N.Z.) 307 
Delaware Mutual Insurance Co. v. Chapman 
(t^n.) ... ... ... ••• ’•* 

Del hois r. Aberdeen (1835) ... ... .*• 201 

DeUer r. Prickett (1850) ... 480, 481, 482 

Demal v. British American Live Stock 


Assocn. (Can.) 

De Mattos r. North (1868) ... 

V. Saunders (1872) 

Demill v. Hartford Insurance Co. (Can.) 
Dempsey v. Caspar (Can.) 

De N. V. De S. (1368) 

Denison f. Modigliani (1794) ... 

Dennan v. Scottish Widows’ Fund 
Assurance Society (1886) 
V. Scottish Widows’ Fund 


419, 420 
424, 425 
91, 241 
... 307 

... 602 
... 10 
155 


Life 

Life 


357 


357 

161 

509 


Assurance Society (1887) ... 

Dennistoun r. Lillie (1821) 

Denny v. Bennett (1896) 

Denoon v. Home A Colonial Assurance Co. 

(1872) 96, 124, 252 

Dent r. Smith (1869) ... ... ••• •• 196 

Depaba v. Ludlow (1720) ... ... 423, 424 

De Pass v. Commercial Marine Insurance Co. 

(S. Af.) ... ••• ••• •" .*•* 

De Pass A Co. v. Frontier Fire A Marme 
Insurance Co. Trustees (S. Af.) ... ... 240 

De Rothschild Fr4res v. Morrison, Kekewich 

A Co. (1890) 4:98 

Desborough v. Curlewis (1838) ... ... 42 

t>. Harris (1855) ... ... 389, 390, 

450, 451, 458 

De Struve v. McGuire (Can.) ... ... 19 

Deutsch • Australischo Dampschiffs-gesell- 
Bchaft V. Sturge (1913) ... ... ••• 133 

Devaux v. AsteU (1840) ... ... 299 

V. J’ Anson (1839) ... 96, 143, 258 

De Vaux v. Salvador (1836) ... ... 202, 212 

Devaux v. Steele (1840) ... ... 103, 115 

Devereux v. John (1833) ... •** ^64 

De Vignier v. Swanson (1798) ... ““ 

Devitt V. Mutual Life Insurance Co. of 
Canada (Can.) ■ ••• ••• ^"1 


DevUn v. British North Western Fire Insur- 
ance Co. (Can.) 

OtiAAn TnAurance Go. (Can. 320. 


t). 


318 

321 



1 


Table of Cases, 


PAGE 


318 


D«vlin V. Westchester Fire Insurance Co. 

(Can.) ••• *;• ■**, . , *“ 

Dewa Gungadhur Sailing Ship Ltd. v. 
TJnitedKngdom Marine Mutual Insurance 

Assocn., Ltd. (1886) ••• ^ 

De Winton & Oo.’s Case, Re Arthur Average 

Assocn. (1876) ^ 

De Wolf V. Archangel Insurance Co. (1874) 
Dewson v. Home & Colonial Assurance Co. 

(1872) • • 

Diamond Alkali Export Gorpn, v. Bourgeois 

04 

8 

... 247 
72, 232 

Dickie, Be (Can.) •* 

V. Merchants Marine Insurance Co. 

(Can.) 


136 

262 


(1921) 

Dicasv. Hides (1816) ... 
Dick v. Allen (1786) ... 
Dickenson v. Jardine (1808) 


V. Western Assurance Co. (Can.) 


Dicks V. Sun Life Co. (Can.) 

Dickson v. Equitable Assurance Co. (t an.) ... 

tJ. Podersky (Can.) ... ‘ 

v. Provincial Insurance Co. (tan.)... 


293 

388 

326 

489 

319 

80 

128 


350 


Dickson & Go. v. Devitt (1916) 

Difiori V. Adams (1884) 

Dillon V. Mutual Reserve Fund Life Assocn. 

(Can.) : 

Dimock v. New Brunswick Marine Assurance 

Co. (Can.) ... ••• ••• 127, 145, 292, 294 

Dingee v. Agricultural Insurance Co. (Can.) 320 
Dinoon v. Home & Colonial Assurance Co. 

(1872) 252 

Dione, The, Sweet v. Montifiore (1868) ... <0 
Diplock V. Hammond (1854) •• ••• 457 

Discount Banking Co. of England & Wales f 


461, 482, 488 
4,17 

21 

464 

294 

83 

223 

189, 191, 192, 206 
239 
84 


Lambarde (1893) 

Dixon t'. Birch (1873) ... 

V, Dalby (Can.) 

V. Enseu (1834) 

V. Hamond (1819) 

V. Hovill (1828) 

t-. Reid (1822) ... 

V. Sadler (1839) 

t\ Sea Insurance Co. (1880) 

V, Stansfeld (1860) 

V. Whitworth (1880) 239 

e. Yates (1833) ... ... ••• 604 

Dobbins v. Green (1834) ... ... ... 477 

Doble V. Cummins (1837) ... ... ... 479 

Dobson V. Bolton (1799) ... ■. ... 242 

V. Land (1850) ... ... ... 312 

V. (1851) 312 

r. Sotheby (1827) 329 

Dodd V. Vail (Can.) ... ... ... ... 470 

Dodds V. Ancient Order of United Workmen 

(Can.) 888 

V. Canadian Mutual Aid Assocn. (Can. ) 344 

V. Sh^herd (1870) ... ... ... 494 

Dodge V, WWtem Can^a Fire Insurance 

Co. (Can.) 323 

Doe d. Pitt V. Laming (1814) ... 3, 316 

Doherty v. Canada National Insurance Co., 

Ltd. (Can.) 62, 60 

V. Millers A Manufacturers Insur- 
ance Co. (Can.) 318,319 

Dolen V. Metropolitan Life Insurance Co. 

(Can.) 378 

Domett V. Young (1842) 202, 263 

Dominion Coal Co., Ltd. v. Maskinonge S.8. 

Co., Ltd. (1918) ... 226, 302 

Dominion Grange Mutual Fire Insurance 

Assocn. V. Bradt (Can.) 436 

Domville v. Lamb (1853) 877 

Donaldson v. Manchester Insurance Co. 
(Soot.) ... 819, 829 


PAGE 

Donnigor t». Hinxman (1^) ••• 

f!itr>ek Insuranoe Co., Ltd. (Scot.) ••• 

Do^Ttooetoior Life In^^nce 

Do^M>v. 260 800 

Dora Forster, The (1900) 

Doran v, Evoritt (Ir.) 

v. Toronto Suspend^ Co. (Can.) 469, 489 

Dormay v. Borradaile (1847) ••• ••• ^ 

Doiwt V. New Zealand Insurance Co. (N.Z.) 

Douglas V. Burnham (Can.) 

- I V. Mutual Life Assurance t-o. of 

Canada (Can.) •* 360 

V. Scougall (1810) .*• - 187, 18 

DouU V. Fire Insurance Co. (Can.) ^ 

DowdaU e. AUan (1849) «« 

r. Clark (1840) ••• ••• 

Dowdy V. General Animals Insurance Co. 

DowS‘1. Moon (1815) 434, 436 

Dowson V Hardcastle (1791) ..- ••• » 

V. Macfarlane (1899) 

Dowson & Son v. Orr A Co. (Scot.) ... ^ 

Loxford ». King (1840) 

Doyle r. City of Glasgow Life Assurance Co. 

(1884) - 388 

r. Dallas (1831) ••• ••• 202,274 

tJ. Dumoncel (Ir.) •• 

tf, Lasker (Can.) ••• ^74, 480 

V. Miniota Mutual Fire Insurance Co. 

(Can.) 432 

V. Powell (1832) “• *32 

v. Walker (Can.) ... ••• 

Drake r. Amicable Society for a lerpetual 

Assurance Office (1801 ) ... ... 429 

— — - V. Brown (1835) 487 

t». Marryat (1823) ... ••• 86, 87 


Driefontciii Consolidated Gold Mines, IjuI. 

t’. Janson (1901) •. ••• ••• *36 

Drinkwater v. London Assurance Corpn. 

(1767) 316 

Driscol r. Bovil (1798) ... ••• 145, 162 

T. Passmore (1798) ... ... ••• 146 

Driscoll V. Driscoll (Ir.) ... ••• 310 

V. Millville Marino Insurance Co. 

(Can.) 105, 256, 267, 262, 268, 283, 294 

Droege v. Suart, The Kamak (1869) ... 106 

Drope V. Thaire (1626) ... 4, 11, 13, 13, 17 

Drysdaie v. Piggott (1866) ... *.• ••• 380 

p, Umon Fire Insurance Co. (S. Al.) 60 

Dubuc V. Now York Life Insurance Co. (Can.) 88, 

56, 57 

Duckes V. Strong A Co. p902) ... ••• 0» 10 

Duckett V. Williams (1834) ••• 371 

Duckworth v. Scottish Widows’ Fund Life 
Assurance Society (1917) ... ••• 805, 366 

Dudden v. Long (1884) ... ... ••• 433 

Dudgeon v. Pembroke (1874) ... 167, 201 

* — V. (1876) 167 

v. (1877) 69, 167, 196, 198, 

199,201,206,207 
Duear v. Mackintosh (1888) ... ... 497, 498 

Dufaur v. Professionai life Assurance Co. 

(1868) 868, 872 

Duff V, Gant (1862) 362, 3^ 

«. Mackenzie (1867) ... ... 

Duffell V. WUson (1808) 46, 61 

Duffleld c. Mutual life Insurance Co. (Can.) 860 
Dufourcet v. Bishop (1886) ... ... 291» 292 

Duncan c. Cashln (1876) 454 

V, Tees (Can.) ... 469, 489, 491 

Duncan A Co. v. British America Insoranoe 
Oo. (Can.) ... .*• •*• *•* *77 



Table of Oases 


li 


PAGB 

Dundas v, Darvill (Can.) 489 

Dundee, The (1823) ... ... ... ... 03 

Dungey v. Angove (1789) ... ... ... 472 

f,, (1794) 472,498 

Dunlop v» Usbome & Hibbert Farmers 
Mutual Fire Insurance Oo. (Can.) ... 308 
Dunlop Brothers & Co. v, Townend (1919) ... 100 

Dunn V, Boulton (Can.) ... ... ... 497 

Dunning V. LascombJ 1677) ... ... ... 144 

Dupere v. London ds Lancashire Life Assur- 
ance Co. (Can.) ... ... ... 363, 355 

Durrell v. Bederley (1816) 49, 60, 51, 163, 174 

Dustin & Hochelaga Mutual Fire Insurance 
O^o. (Can.) ... ... ... ... ... 435 

Dutton V. Fumiss (1866) ... ... ... 465 

Duus, Brown & Co. v. Binning (1906) ... 295 

Dwarkadas Laiubhai v. Adam All Sultan Ali 
(Ind.) ... ... ... ... ... 278 

Dworkin v. Globe Indemnity Co. of Canada 
( ) ... ... ... ... ... 5 1 

Dwyer v. Edie (1788) ... ... ... ... 347 

Dyson v. Bowcroft Q803) ... ... ... 265 


E. 

Eacrett v. Gore District Mutual Insurance 

• ) ... ... ... ... ... 337 

Eade V. Winser & Son (1878) ... ... 494 

Eagle, etc. v. Dinanble (Ind.) ... ... 335 

Earle v. Harris (1780) ... ... 176, 177 

V. Rowcroft (1806) 221, 222 

East & West India Dock Co. v. Littledale 

(1848) 450, 453 

East India Co. v. Campion (1837) ... ... 502 

V. Edwards (1811) ... ... 457 

East India Co. & Kichardson v. Collins & 

Anliffe (1819) 477 

Eaat Indian By. Co. v. Australasian Insur- 
ance Co. (Ind.) ... ... ... 276, 282 

Eaton, He (Can.) ... ... ... ... 349 

Ebsworth v. Alliance Marine Insurance Co. 

(1873) ... 43. 113, 114, 115 

V. Alliance Marine Insurance Co. 

(1874) 43, 113, 114, 115 

Eccles V. Harvey (1844) ... ... 166, 175 

Ecclesiastical Comrs. for England v. Boyal 
Exchange Assurance Corpn. (1895) ... 308 

Eckardt v. Lancashire Insurance Co. (Con.) 315, 

320 

Economic Fire Offlce, Ltd., He (1896) ... 56 

Eddystone Marine Insurance Co., He, Ex p. 

Wmem Insurance Co. (1892) ... 117, 118 

Eden V. Parkison (1781) ... ... 181,191 

V. Poole (1786) ... ... ... ... 202 

Edgar V. Bumstead (1808) ... ... ... 443 

V. Fowler (1803) ... ... ... 75 

Edge V. Duke (1849) ... ... ... 363, 364 

Edmonds v. Fletcher (1837) ... ... ... 503 

Edwards v, Aberayron Mutual Ship Insur- 
ance Society (1876) ... ... 435 

V, Ceurter (Can.) ... ... ... 469 

V. English (1867) 487, 490 

V. Footnw (1808) ... ... ... 74 

V. Matthews (1847) ... 486, 490 

V, Sewell (Can.) 476, 476 

Edwards (John) Co. v. Motor Union In- 
surance Co. (1922) 291, 423, 425 

Eggington v. Lawson (1832) 271 

Bhrlg 4 b Wej rer v. Transatlantic Fire Insur- 
ance Co. (S. Af.) 324 

Eisenhanr v. Nova Scotia Marine Insurance 

Oo. (pan.) 42 

— V. Providence Washington Insur- 
ance Oo. (Oan.) 160, 170 


PAGE 

Elkin V. Janson (1845) ... ... 37, 50 

Elkington v, Phoenix Assurance Co. (N.Z.) 320 

Bllershaw r. Terry (1843) ... ... ... 602 

Ellinger & Co. v. Mutual life Insurance Co. 

ofNew York (1906) 368, 367 

Elliot r. Sparrow (1836) ... ... ... 489 

V. Wilson (1776) ... ... ... 151 

Elliott V. Boyal Exchange Assurance Co. 

(1867) ... ... ... ... ... 335 

Ellis, He, Ex p. Australian Mutual Provident 
Society (N.^.) ... ... ... ... 461 

Ellis V, Beaver & Toronto Mutual Insurance 

0^o« (Can.) ... ... ... ... 435 

V. Lafone (1853) ... ... ... 97, 144 

Ellison V, Bignold (1821) ... ... 430, 431 

Elson V. Oookes (1911) ... 346, 371, 372 

V. North American Life Assurance Co. 

(Can.) 66, 360, 360, 370 

Elton V. Brogden (1747) ... .-. 152, 221 

V. TATkins (1832) ... ... 183, 166 

Emanuel & Co. v. Andrew Weir & Co. (1914) 52, 

126, 175 

Emerson v, Humphries (Can.) ... ... 469 

Emmerson v. Clark (Can.) ... ... ... 374 

Emmett, Re, Ex p. Andrews (1816) ... 347, 349 

V. Cana^ Accident & Fire Assur- 
ance Co. (Can.) ... ... ... ... 319 

Emmott V. Marchant (1878) ... ... ... 491 

Employers’ Insurance Co. of Great Britain 
(Liquidators) v. Benton (Scot.) ... ... 413 

Employers* Liability Assurance Corpn. v. 

Taylor (Can.) ... ... ... ... 402 

Empress Assurance Corpn., Ltd. v. Bowring 

(C. T.) & Co., Ltd. (1905) 77, 79 

Engel V. Lancashire & General Assurance 
Co., Ltd. (1925) ... ... ... ... 419* 

Engelbach’s Estate, Re, Tibbetts v, Engel- 
bach (1924) ... ... ... ... ... 422 

Engelback v, Nixon (1875) ... ... ... 454 

Engineer, The, Tatham, Bromage & Co. v. 

Burr (1898) ... ... ... ... ... 215 

England v. Ti^egar (Lord) (1866) ... ... 389 

Engleback v. Nixon (1875) ... ... ... 454 

Enright v. Sun Insurance Office of England 
(C^an.) ... ... ... ... ... 308 

Entwisle V. Ellis (1857) ... ... ... 256 

Equitable Fire & Accident Office, Ltd. v. 

Ching Wo Hong (1907) ... ... 318, 319 

Equitable Life A^urance of United States 
v. Bogie (Aus.) ... ... ... ... 363 

Equitable Life Assurance Society of United 
States V. Bertie (N.Z.) ... ... ... 63 

Equitable life Assurance Society of United 
States V, Beed (1914) ... ... 344, 363, n. 

Erasmus v. Banks (1747) ... ... 122, 123 

Eschger, Ghesquirer & Co. v. Morrison, Keke- 
wich & Co. (1890) ... ... ... ... 488 

Esmail v. Shangee Poonjani (Ind.) ... ... 240 

Essex Sheriff, Ex p.. Re Harrison (1893) 485 
Etches V. Aldw (1827) ... ... ... 257 

Etherington v, L^cashire & Yorkshire Acci- 
dent Insurance Co. (1909) ... ... 41, 396 

Etheriiu^n & Lancashire & Yorkshire Acci- 
dent Insurance Co., He (1909) ... 41, 396, 401 

Euterpe S.S. Co., Ltd. v. North of England Pro- 
tecting & Indemnity Assocn., Ltd. (1917) 227 

Evangeline Fruit Co. v. Prov. Fire Insur- 
ance Co. of Canada (Can.) ... ... 320, 326 

Evans v. Bignold (1869) ... ... ... 349 

V. Hooper (1876) ... ... ... 431 

V. Bailway Passenger Assurance Co. 

(Can.) ... ... ... ... 402 

V. Bivcd Granite Quarries, Ltd. (1910) 461 

v. Stadacona Fire A Life Insurance 

Co* (Oan*) *.. ... ... ... ... 44 



Ui 


Table op Cases. 


PAGE 

Evans v. Thomas, JBc Roberts ••• 

V. Wright (1866) ... 460, 453, 466, 462 


Evanson v. Crooks .2?* ?a2 

Eveleigh v. Salsbury [l^36) 479, 600 

Everett v, Desborough (1829) ... 367, 369 

V. London Assurance (1865) ... o^i 

Everth v. Hannam (1815) •” 223 

v. Smith (1814) 202, 280 

V. Tunno (1816) 135 

V. (1817) 185 

Every v. Provincial Insurance Co. (Can.) ... 349 

Ewart V. Merchants Marine Insurance Co. 

(Can.) ■•. ••• ••• **■ 1®^ 

Ewing & Co. V, Sicklemore (1918) ... 421, 422 

Excelsior Tailoring Co. v. Glen Falls Insur- 
ance Co. (Can.) ... ... ••• 

EiXCcss Iiisur&nc6 COn Ltrd. v* Matiicws {1926) 48 

Exchange, The, Taylor v. Lodge (1839) 249, 269 

Executor, Trustee & Agency Co. of South 
Australia, Ltd. v. Young, Re Young (Aus.) 38 
Executors & Administrators Trust Co. v. 

MacKenzie (Can.) " 349 

Eyre v. Glover (1812) ... ... 108, 302 


... 195 

421, 422 


Fabrique de Produits Chimiques v. Large 

(1923) 248, 256 

Fair v. Niagara District Mutual Fire Insur- 
ance Co. (Can.) ... ••• 41, 319, 435 

Fairbanks v. Union Marine Insurance Co. 

(Can.) V' 206, 27o 

Fairfield Shipbuilding & Engineering 

Ltd. V. Gardner, Mountain & Co., Ltd. ^ 

(1911) ... 35 

Fairlie v. Christie (1817) ... ... 160 

Faicke v. Scottish Imperial Insurance Co. 

(1880) 383, 384 

Falkner i'. Gurney (1853) ... ••• ... 243 

V. Ritchie (1814) ^ 223, 274 

Fanning v. liondon Guarantee A Accident 
Co. (Aus.) ... ••• ••• 413 

Farebrother v. Beale (1849) ... ••• ••. 475 

Farley v. Pedlar (Can.) 489, 605, 506 

Farmers A Settlers’ Co-operative Insurance 
Co. of Australia, Ltd. v. Lutz (Aus.) ... 51 

Farmers Fire A Hail Insurance Co. v. Philip 
(C!an.) ... •.. ••• •” 337 

Famworth v. Hyde (1865) ... ... ... 282 

- v. (1866) ... 264, 276, 282 

v. Packwood (1816) ... 11,12 

Farquharson V. Hunter (1785) ... 71, 72 

Farr v. Motor Traders* Mutual Insurance 

Society (1920) 394 

V. Ward (1837) 458, 450 

Faulki^r v. Centred Fire Insurance Co. of 

New Brunswick (Can.) 320 

Fawcett v. Liverpool, liondon A Globe In- 
surance Co. (Can.) ... ... ... ... 334 

Fawcus v. Sarsfield (1856) ... ... 195,198 

Pe^ral Bank of Canada v. Canadian Bank of 
Commerce (Can.) ... ... ... ... 474 

Feehan v. Bac^ of Toronto (Can.) ... 487, 610 


PAGE 

Ferguson v. National Fii*o A Marine Irwur- 
ance Co. of New Zealand 
(Aus.) ... ... •••. . 308 

V. Provincial Provident Institution 

(Can.) 361 

— v. Toronto (City) (Can.) ... ... 404 

Ferrier V. Sandleman (Scot.) ... ■" ook ’ 

FertUe Valley Rural MumcipaUty, No. 286 
V. Union Casualty Co. (Can.) ... 


Fidilitf A Casualty Co. of New York v. 

MltcLu (1817) ... . ... •.. S94 . 401 

Fidelity Trust Co. v. Fenwick (Can.) ... 3»3 

Field V. Bamewall (1854) 3«8 

— V. Cope (1832) JOO 

V. Hart (Can.) 

V. Rivington (1889) 

Field S.S. Co. t?. Burr (1890) ... - ••• 212 

Fifth Liverpool Starr-Bowkett Biulding 
Society v. Travellers Accident Insurance 
Co., Ltd. (1893) ... ^ 

Filipowski V. Merryweather (1860) 

Filiis r. Brutton (1782) ••• 

Findley v. Fire Insurance Co. of Noitn 

America (Can.) , ' a 

Fine v. General Accident, I’lre A Life Assur- 

ance Corpn., Ltd. (S. Ai.) ••• 

Finlay v. Mexican Investment C orpn. (1897) 

Finn r. Ingestre (Ir.) , ^ 

Fire Insunvnce Assocn., Ltd. v. C^anada rire 
A Marine Insurance Co. (Can.) ...^ .•• 48 

First Unitarian Congregation of Toronto 
Trustees v. Western Assurance Co. (Can.) 340 


Fisher v. Brocas (1730) 

- V. Brock (Can.) 

V. C^hran (1835) 

V. Fisher (Can.) 


... 313 
488, 489 
... 178 

375, 377 


r. Liverpool Marine Insurance Co. 

(1874) 6« 

w, Smilb (1878) 84 

u. Western Assurance Co. (Can.) ••• 148 

Fisk r. Masterman (1841) 303 

Fisken r. Marsliall (Can.) .•• ••• 374 

Fitton V. Accidental Death Insurance Co. 

(1804) 40, 400 

Fitzgerald v. Gore District Mutual Fire In- 
surance Co. (Can.) ... 307, 332 

V. Pole (1754) 274 

Fitzherbort v. Mather (1785) ... 50, 61, 163 

Fitzpatrick V. Dawes (S. Af.) ••• ••• 490 

Fitzrandolph v. Mutual Relief fciocicty of 


N.S. (Can.) ... ••• 356 

Fitzwilliam (Earl) v. Price (1868) ... 386, 387 

Fleetwood’s Policy, (1926) ••• ... 387 

Fleming v. Smith (1848) ... 254, 281, 28o 

Fletcher v. Inglis (1819) 2(31 

Poole (1769) 202 

^ V. Turk (1843) 363 

Flinn r. Headlsm (1829) ... •• JJJ 

p. Tobin (1829) 

Flint r. Hemyng (1830) ... 96, H2, 143 

p. Le Mesurier (1796) 113 

Flood V. Irish Provident Assurance Co., Ltd. 

A Hibernian Bank, Ltd. (Ir.) ... 372 

Plude, Ltd. V. Goldberg (1010) ... 476, 401 

Flynn v. Cooney (Can.) J72 

Foley r. Moline (1814) ... 

V. Norwich Union Fire Insurance 

Society (Can.) 42 

V. Tabor (1861) ... 60, 164, 165 

V. United Fire A Marine Insurance Co. 

of Sydney (1870) ... iJ? 

FoUdns A Campbell v. Pud will (Can.) ... 491 

Fomin V. OsweU (1818) - 6} 

Fooks V. Smith (1024) ... 276, 277, -81 


Feise V. Aguilar (1811) 

V. Parkinson (1812) 

Pell V. Knight (1841) ... 

V. Lutwidge (1740) 

Fenn v. Craig (1838) 

V, Edmonds (1846) 

Fensom v» Bulman (Can.) 
Fenwick v, Laycock (1841) ... 
V. Robinson (1828) ... 


103 

46, 303 
6, 8, 9 

298 

370 

389, 467, 458 
811, 312 

475 

240 


Ferguson v. Aberdeen Parish Council (Scot.) 338 



Table of Cases. 


liii 


PAGE 

Forbes v. Aspinall (1811) 03, 06, 121, 124, 142, 

236, 261, 252 

V. Cowie (1808) ... ... 142,251 

— V. Wilson (1800) ... ... ... 186 

Forbes Oo, v. Border Oounties Fire Office 

(Scot.) ... ... 307, 308 

— — V. Edinburgh Life Assurance 

O^o. (Scot.) ... ... ... ... ... 351 

Forbes & Oo.’s Claim, Re Universal Non- 
Tariff Fire Insurance Co. (1876) 65,58, 324,325 

Ford, Re, Ex p. Ford (1886) 487 

o. ]^Ynton (1832) ... 474 

V, Dilly (1833) 470 

Forest v. Home Insurance Co. (Can.) ... 334 
Forfarshire, The, Ingram v. Harrison (1856) 03 

Forgan o. Pearl Life Assurance Co. (1007) ... 340 

For^dable, The, Blyth v. Forbes (1844) ... 166 

Forrester r. Pigou (1813) 162, 163 

r. Bobson’s Trustees (Scot.) 382, 383 

Forshaw r. Chabert (1821) ... 160, 187, 189 

Forster V. Christie (1809) ... ... ... 208 

V. dowser (1807) ... ... ... 484 

V. Taylor (1811) ... ... ... 18 

Forsyth t>. Imperial Guarantee & Accident 

Insurance Co. of Canada (Can.) 408 

V. Walpole Farmers Mutual Fire 

Assurance Co. (Can.) ... ... ... 338 

Fort V. Lee (1811) ... ... ... ... 170 

Fortescue v, Barnett (1834) ... ... 375, 376 

Forwood V, North Wales Mutual Marine 
Insurance Co, (1880) ... ... 274, 276 

Foster V. Colby (1867) ... ... ... 482 

V. Mentor Life Assurance C’o. (1854) 392 

V. Mutual Reserve Fund Life Assocn. 

(1903) 371 

V. Reeve (1826) ... ... ... 203 

V. Standard Insurance Co. of New 

Zealand, Ltd. (N.Z.) ... ... 50 

V. Wilmer (1746) ... 147 

Foulgar V. Taylor (1860) ... ... 510,511 

Fourdrinier v. Hartford Fire Insurance Co. 

(Can.) ... ... ... ... 309, 330 

Fowkes v. Manchester &. London Assurance 

Assocn. (1802) ... 352, 367, 358 

V. Manchester & London Assurance 

Assocn. (1863) 40, 362, 367, 358 

Fowler v. English & Scottish Marine Insur- 
ance Co., Ltd. (1865) ... ... 265 

V. Graves (1865) ... ... ... 169 

V. Scottish Equitable Life Insurance 

Society & Ritchie (1858) .59, 365 

Fowlie V. Ocean Accident & Guarantee Corpn. 

(Can.) 402, 403 

Fox V, Black (1767) 146 

V, Smith (1885) ... ... ... ... 451 

Foxwell V. Policy Holders Mutual Life 

Insurance Co. (Can.) 363 

Foy V. iStna Insurance Co. (Can.) ... ... 331 

V. Bell (1811) 76 

Fracis, Times A Co. v. Sea Insurance Co. 

„ (1898) 158, 172 

France v. Button (1801) 507 

o. Kirwan (1708) 179 

France (William), Fen'^ck A Co., Ltd. v. 
Merch^ts* Marine Insurance Co., Ltd. 

„ (1915) 215 

France (William), Fenwick A Co., Ltd, v. 

North of EngUmd Protecting A Indemnity 

^Assocn. (1917) 203, 229 

iVanois v. Boulton (1805) 240, 247 

P^anco V. Natusch (1836) ... 121, 146, 104 

pranco-Hungarian Insurance Co. v, Mer- 
1 chants Marine Insurance Co. (1888) ... 117 

rrank v. Berrpoian (Can.) 10, 11, 10 

r V, Sun Life Amranoe Co, (Can.) ... 361 

I J.—VOL. XMJXm 


PAGE 

Franklin v, Evans (Can.) ... 3 

Fraser V. Barnes (1843) ... ... ;.. 465 

r. Fothergill (1854) ... 510 

V. Phoenix Mutual Life Insurance Co. 

(Can.) ... ... ... ... ... 382 

Frazer v. Phoenix Assurance Co. (Aus.) ... 56 

Fredericton (Bp.) v. Union Assurance Co. 

(Can.) 38 

Freeland v. Glover (1806) 166, 167 

Freeze v. Dominion Safety Fund Life Alssocu. 

(Can.) 363 

Freme v. Brade (1868) ... 347, 380, 382 

French r. Backhouse (1771) ... ... ... 77 

V. Connelly (1794) ... ... ... 49 

V. Patton (1807) ... ... ... 68 

V. (1808) 68 

V. Royal Exchange Assurance Co. 

(Ir.) ... 391, 458 

Fretts V. Lennox A Addington Mutual Fire 

Insurance Co. (Can.) ... 421 

Frey v. Mutual Fire Insurance Co. (Can.) ... 322 

Friedlander v. London Assurance Co. (1832) 316 

LYiere v. Woodhouse (1817) ... 166 

Fritzley v. Germania Farmers’ Mutual Fire 

Insurance Co. (Can.) ... 321 

Frost V. Heywood (1843) 480 

V. Liverpool, London A Globe Insur- 
ance Co. (Can.) ... ... ... ... 307 

Puller V. Patterson (Can.) ... ... ... 459 

Furber v. Taylor (1900) 612 

Purey v. Eagle, Star A British Dominions 

Insurance Co. (Ir.) 408 

Fumcaux v. Bradley (1780) ... 261 


G. 


Gabay v. IJoyd (1825) 
Gabel v. Howick Farmers 
surance Co. (Can.) ... 
Gadsden v. Barrow (1854) 
Gage r. CoUins (1867) 
Gaggin v, Upton (Ir.) 
Gahan v, Owen (Ind.) 


72, 200 

Mutual Fire In- 
... 60, 324, 325, 333 

486, 487, 490 
... ... ... 611 

343, 344 

... ... ... 268 


Gainer A Co. v. Anchor Fire & Marine In- 


surance Co. (Can.) ... ... ... ... 324 

Gairdner V. Milne A Co. (Scot.) ... ... 83 

V. Senhouse (1810) ... ... 147, 148 

Gale V. Laiirie (1826) ... ... ... 93 

V. Machell (1785) ... ... ... 303 

Gallagher v. Taylor (Can.) ... ... ... 282 

V, United Insurance Co. (Aus.) ... 60 

Galt V. McLean (Can.) ... ... ... 478 

Gamba V. Le Mesurier (1803) ... ... 155 

Gamble v. Accident Assurance Co., Ltd. (Ir.) 402 

Gambles v. Ocean Marine Insurance Co. of 


Bombay (1876) ... ... ... 137, 138 

Gammon v. Beverley (1817) ... ... ... 297 

Gandy v. Adelaide Insurance Co. (1871) ... 167 

Garden V. Ingram (1852) ... ... ... 343 

Gardiner V. Croasdale (1760) ... ... ... 200 

Gardner v. Home A Coloni^ Assurance Co. 


(O^an. ) ... ... ... ... 55 

V. Salvador (1831) ... ... ... 263 

Garrels V. Kensington (1700) ... ... ... 182 

Garrett v. Barclay (1826) ... ... ... 366 

V. Provinciu Insurance Co. (Can.) ... 328 

Garron v. Galbraith (1705) ... ... ... 207 

Gaskell V. Sefton (1845) ... ... ... 501 

Gaskin v. Phoenix Insurance Co. (Can.) ... 311 
Gastonquay v. Sovereign Fire Insunmce Co. 

(Can.) ... ... ... ... ... 317 

Gaunt V. British A Foreign Insurance Co., 

Ltd. A Standard Marine Insurance Co., 

Ltd. (1920) **• ••• ••• 05 





uauiinier v. OanadUn MutiuJ Insumnoe Oo. 

(Can.) **; 

t?. Waterloo Insurance Oo. (Uan.) 

(1879) ••• 

V, Waterloo Mutual Insurance Oo. 


PAoa 

48? 

83 

44 

483 

463 


(Can.) (1881) 

Gay V. Pittman (1887) 

— : (1838) ... , - . ••• 

Gaimer v. Sunderland Joint Stock Premium 
Assocn. (1884) 

Gaynor v. Salt (Can.) ... ... ••• ••• 

Gayton c. Kspin (1859) 

Geach u. Ingall (1845) 

Gedge v. Royal Exchange Assurance ^rpa* 

(1900) ™ 

Gelley v..(^erk (1607) ... *'**., *“ 

General Accident Assurance Corpn., Ltd. v. 

Day (1904) ;* 

General Accident Assurance Corpn., Ltd. v. 
Inland Avenue Comrs. (Scot.) ... ... 

General Accident, Fire & Life Assurance Co. 

V. Hunter (1909) 

General Accident, Fire & Life Assurance 
Co., Ltd. V. National British & Irish Millers’ 
Insurance Co., Ltd. (S. Af.) 

Life 


259 

455 

490 

856 


5 
404 
443 
398 


General Accident, Fire & Life Assurance 

Ck)rpn. V. Robertson (1909) 

General Accident Insurance Corpn. v. Cronk 
(1901) 

General Insurance Co. of Trieste (Assicura- 
zioni Generali) v. Cory (1897) ... ... 

General Insurance Co. of Trieste v. Miller 
(1896) ... ... ... ... ... 

General Insurance Co., Ltd. of Trieste v. 

Royal Exchange Assurance Corpn. (1897) 
General life Insiuance Co. v. Moyle (S. Af.) 
General Provincial life Assurance Co., Ltd. 

HSf Ex p. Dainty 
General 


48 

398 

805 

185 

430 

118 

366 

352 


227 

227 


Jteam Navigation Co., Ltd. v. 
Clommercial Union Assurance Co., Ltd. 
(1915) ... ... ... ... ... 

General Steam Navigation Co.j Ltd. v. Janson 
(1916) ... ... *•. ^ ... ^ ... 

Genforsikrings Akt. (Skandinavia Reinsur- 
ance Co. of Copenhagen) v. Da Costa 

(1911) 64, 66, 67 

George v. Goldsmiths’ & General Burglary 
Insurance Assocn. (1899) ... ... ... 416 

George & Goldsmiths & General Burglary 
Insurance Assocn., Ltd., iZs (1899) ... 416 

Gerald! v. Provincial Insurance Co. (Can.) ... 318 

Geran & Jackman v. Newfoundland Marine 
Insurance Co. (Nfld.) ... ... ... 250 

Gerhard v. Montagu & Co. (1889) 452, 463, 480 

Gemon v. Royal Exchange Assuz^ce (1815) 283, 

286 

Gerow v. Providence Washington Insurance 

Co. (Can.) 70, 71, 146, 268, 293, 294 
V. Royal Canadian Assurance Co. 


GDI V. Yoritriiiw timar9MO^O0* ^0cii^ . ISw 
Qfllwle V. Btitith Amerieft • Ilia 

Aawiwmoe Oo, (OwL) 187, 180 


DouglAi (Soot.) 

Gladstone v. CSay (1813) 

p. King (1818) 

V. White (1886) 


««• 




l?6 
189, 180 
I?4 
... 471 
80 


Glaser p. Cowie (1818) • . , « - 

Glasgow Assurance Corpn., lAd. s. Syinoiid' 

^ (\raiam) A Oo. (1911) 77, 70, 178 


Glasgow Assurance Ooron*, lAdL (Li( 
V. \Vel8h Insurance Corpn., ltd. 


0 


(Can.) 

Geyer v. Aguilar (1798) 
Gibbs V. Gibbs (1867) ... 

V. (1858) ... 

V. Hind (1800) ... 

Gibson v. Bradford (1855) 

V. Service (1814) 

V. SmaU (1853) 

V. Winter (1833) 


... ... ... 250 

... ... ... 183 

... ... ... 478 

... ... ... 403 

209, 270 

... ... ... 1 04 

... ... ... 1 66 

180, 189, 190, 191, 105 
... 90 

Giffard v. Queens Insurance Co. (Can.) ... 48 

Gilbert v. Berkeley (1696) 21, 22 

CHlchrist v. Gore District Mutual Kre In- 
surance Co, (Can.) 44 

Gill V. Canada Fire & Marine Insurance Co. 

(Can.) 43, 331, 332 

V. Great West life Assurance Co. (Can.) 371,372 


48 

Glasgow Parish Council v. Martin (Scot,) ... 346 
Gledstanee v. Royal Exchange Assurance 
(1864) ••• •** ••• 101 

Glen V. Lewis (1853) 320, 830, 881 

V. ThomMon (1845) ... 269 

Glen Holme, llie (1895) ... ... ... 294 

Glenlivet, The (1893) ... 248 

■ " ■***- (1894) ... ... ... ••• 248 

Glennie v. London Awnirance Oo. (1814) 275, 276 
Glicksman c. Lancashire A Genera) Assur- 
ance Co. (1926) ... ... 416, 416 

Globe Savi^ A Loan Co. v. Employers’ 
Liability Assurance Corpn. (Can.) 411, 412 
Glover V. Black (1763) ... ... ... 08 

V. Revnolds (1867) ... ... ... 478 

Glynn v. Locke (Ir.) ... ... ... ... 457 

Goatbe, (Can.) ... ... ... ... 849 

God dart V. Garrett (1692) ... ... ... 428 

Godin V. Ixindon Assurance Co. (1758) 44, 83, 84, 

124 

Oodsall V. Boldero (1807) ... 843,347.349 

Godson’s Claim, JU Law Guarantee Trust A 
Accident Society (1916) ... ... ... 409 

Goldberg v. Employers’ liability Assurance 

Co. (Can.) 417, 418, 422 

Goldie p. Bmik of Hamilton (Can.) ... ... 310 

Golding V. Royal London Auxiliary Insur- 
ance Co., Ltd. (1914 ) 61. 300. 323. 325, 320 

Goldschmidt r. Whitmore (1811) ... ... 222 

Goldsmid v. Gillies (1813) ... ... ... 247 

Goldsmith v. Gore District Mutual Fire 
Insurance Co. (Can.) ... ... ... 333 

Goldstein v. B^vation Army Assurance 

Society (1917) 46. 848, 372, 422 

Good V. London Steam-Ship Owners' Assocn. 

(1871) 430 

Goodhall V. Hyde, The Queen Bee (1855) ... 200 

Gooding p. White (1013) ... ... ... 124 

Goodman p. Blake (1887)* ... ... 409, 511 

Goodson p. (1815) ... ... ... 442 

p. Brooke (1815) ... ... ... 87 

p. Forbes (1815) ... ... ... 442 

Gordon v. Morley (1747) ... ... ... 179 

p. Rimmington (1807) 215 

p. Silber (1800) ... 0, 12, 17. 20, 21 

p. Transatlantic Fire Insurance Oo. 

(S. Af.) 826, 333 

Gore District Mutual Fire Insurance Oo. p. 

Samo (Can.) 325 

Gore District Mutual Fire Insurance Co. v, 

Simons (Can.) 485 

Gorely, Ex »., Re Barker (18641 342 

Goring V. lx>ndon Mutual Fire Insurance 
Co. (Gan.) ... ,,, ,,, ,,, 326 

Gorman p. Hand in Hand Insurance Oo. (Ir.) 828 
Gorsedd S.8. Co., Ltd. p. Forbes (1000) ... 302 

Goslin p. Tunc (Can.) ... 466 

Goss p. Withers (1768) 272, 278 

Gottlieb V. Cranch (1858) 880, 881 

Gough V. Toronto A York Radial Ry. Co. 

(O&Q*) 53 

Gouinlock v. Manufacturers Sc Merchants 
Mutual Insurance Co. of Canada (Can.) ... 60 



Table or Oases^ 


Iv 


PAOB 

00 uld V, Hope <OaiiO 465 

CtooiKtatte V, Boyal Ztimiraace Co. (1668) 605, 311, 

812, 818 

(jfrahAm v, Barras (1884) ••• l'^'^* 1'78 

V. London Guarantee & Accident Co. 

(Gan.) .«* *••• 806 

V, london Mutual Fire Insurance 

Go* (Gan*) *•< 44 

p» Ontario Mutual Insurance' Co. 

(Can.) ... ... ... 56, 441 

e* Wright (Aua.) ... 863 

Graham Joint Sto^ Slipping Co. v. Mer- 
chants Marine Insurance Co. (No. 2) 

(1928) 112, 207 

Gndiam Joint Stock Shipping Co. v. Mer- 
chants Marine Insurance Co, (1924 ) 1 12, 207 

Grainger V. Martin (1863) 

Grant v, Mtna Insurance Co. (1862) 

V. Cardiff Hotels Co., Ltd. (1921 ) 


V. Delacour (1806) 

V. Fry (1835) 
r. mil (1812) ... 

r. King (1802) ... 

V. McJ^y (Can.) 

V. Parkinson (1781) 
V. Paxton (1809) 

V. Heliance Mutual 
(Can.) 

V. Wilson (Can.) 


272, 284 
... 162 
... 6 
... 130 

.. ... ... 463 

... ... ... 89 

.; ... 135, 136 

... ... ... 485 

107, 108, 426 
... ... ... 130. 

Insurance Co. 

... ... ... ^1 1^1 

486, 487 


230 

203 

465 

436 

216 

321 

488 


V. Bryden (Nfld.) 

V. Blmslie (1794) 

V. Manitoba Assurance Co. (Can.) ... 

V. Hogers (1646) 

— — Hoyal Exchange Assurance Co. 

(1816) 281 

— V. St^dard Trusts Oo.( Can.) ... 886 

V. Stevens (1867) ... 474, 488, 490 

r. Yoimg (1702) ... 160, 161, 219 

Green (E.) A ^n. Ltd. v, Tughan (G.) A Co. 

(1913) 83 

Greene v. Provincial Insurance Co. (Can.) ... 428 
Greenock S.S. Co. v. Maritime Insurance Co. 
(1908) . 199, 192, 193 


Grant, Smith A Co. A McDonnell, Ltd. v. 
Seattle Construction A Dry Dock Co. 

(1920) 199 

Grasebrook v. I*ickford (1842) ... ... 603 

Grau V. Colonial Insurance Co. of New Zea- 
land (.^us. ) ... ... ... ... 332 

Gravelle r. liudolph (Can.) ... ... ... 423 

Gray v. Alexander (Can.) ... ... 499 

V, Gibson (1806)... ... ... 435, 436 

V. Pearson (1870) ... ... ... 431 

Grasebrook V, Pickford (1842) ... ... 503 

Great Britain 100 A1 Steamship Insurance 
Assocn. V. WylUe (1889) ... ... 440 

Great Indian Peninsula Ry. Co. t?. Saunders 

(1862) 238, 240 

Great Southern A Western Ry. Co. f, Corry, 
Turquand (Ir.) ... ... ••• ••• 478 

Great W^estem Insurance Co. v. Jordan 
(Cad.)... ... ... ... .*• 197, 198 

Greatorex v. Shackle (1896) ... ... 469, 506 

Greek Catliolic Ruthenian Church of Eaj^ 
Selkirk, Trustees v. Portage La Prairie 
Farmers Mutual Fire Insurance Co. (Can.) 312 
Green v. Beaver A Toronto Mutual Fire 

Insurance Co. (Can.) ... ... 436 

V. ]SeIl (Ir.) ... ... •*. 511 

e. Briti^ India Steam Navigation Co. 

(1919) 230 

V. British India Steam Navigation Co. 

(1921) ... ... «.* ... 

V. Brown (1748) 

v. (1835) 


PAGE 

Qreensiade v. London A Msmchester In- 
dustrial Insurance Co., Ltd. (1913) ... 346 

Greenwood v. Home Life Insurance Co. 

(Can.)... ... ’ 301,362 

Gr^r V, Faulkner (Can.) 458 

V. Poole (1880) 211, 212 

Greet v. Citizens Insurance Co. (Can.) 30, 40, 51, 

307, 324 

V. Royal Insurance Co. (Can.) 307, 324 

Gregory v. Christie (1784) ... ... 72, 98 

1 — V. Palatine Insurance Co. (Can.) 321, 324 

Gregson, JRc, Chiistison v. Bolam (1887) 382, 383 

V. Gilbert (1783) 199 

Grey v. Auber (1862) ... ... ... 68, 69, 218 

Gribble, JSx p., Ex p. Houghton (1810) 43, IIL 

Grieve v. Northern Asfnirance Co. (Aus.) ... 332 

Gr^ths V. Bramley-Moore (1878) ... 97, 103 

V. Fleming (1909) ... 345, 349, 350 

v. Hicks (1850) ... ... ... '77 

1?. (1851) ... 77 

Grimston v. Innkeeper (1627) 4, 11 

Grogan v. London A Manchester Industrial 
A^urance Co. (1885) ... ... ... 358 

Grothe t>. Pearce (Can.) ... ... ... 478 

Grover A Grover, Ltd. v. Mathews (1910) 54, 89, 

327 

^rusd V. Norwich Union Fire Insurance 
Society, Ltd. (S. Af.) ... ... ••• 324 

Guardian Insurance Co. v. Connely (Can.) 65, 323 
Gugen V. Sampson (1866) ... ... ... 492 

OuKgisberg ©. Waterloo Mutual Fire Insur- 
ance Co. (Can.) ... ... ••• 307, 4.32 

Guibert r. Readshaw (1781) ... ... ... 1^3 

Guimond r. Fidelity-Phoenix Insiu*ance Co. 

of New York (Can.) ... 328, 329, 335 

Gunter v. Williams (Can.) ... ... 373, 374 

Guthrie V, Armstrong (1822) ••• 86 

V. North China Insurance Co., Ltd. 

(1900) 279 

V. North China Insurance Co., Ltd. 

(1902) ^ 279 

Guthrie A North China Insurance Co., Ltd, 

V. London Assurance Corpn. ( 1 900) ... 2/9 


H. 

H. B. MacDonald Co., Ltd. v. Bihr (Can.) ... 422 

Haas V. Atlas Assurance Co., Ltd. (1913) ... 391 

Hackett v. Bible (Can.) ... 452, 453 

V. China Mutual Insurance Co. (Can. ) 68 

Hadden V. Bryden (Scot.) 345 

Eladdow v, Morton (1894) ... ... 480, 507 

Hadkinson V., Robinson (1803) ... ... 208 

Hadwin v. Lovelace (1809) ... ... ... 334 

Hagedom V. Oli verson (1814) ... ••• 89 

V. Whitmore (1816) ... 210, 244 

Hahn V. Corbett (1824) ... ••• •• 205 

Haigh V. De La Cour (1812) ... ... ... 123 

Haines v. Canadian Railway Accident In- 


surance Co. (Can.) 

Hajoo Cassim Joosub v, 
^oBsen A Co. (1901) 
Haldan v. Beatty (Can.) 
Halford v, Kymer (1830) 
Halhead v. Young (1856) 
Halkettl). Emmott (1878) 

Hall, Rs (1861) 

V. Bowennan (Can.) 

v. Hayman (1912) 

V, Janson (1866) ... 

V. Jupe (1880) 

V. MolUnoaux (1744) 

V. Secretan (1839) 


399, 402 
Ajum Goolam 

189, 195 

... 451 

345, 346 

98, 108, 260 

491 

390 

465 

271 

71, 72, 97 

261,262,263 

• •• 

280 


^ o 



Table oe Cases. 


PAGE 

V. star Fire Insurance Co. (1860) 328| 381 

Hall Mining & Smelting Co., Ltd. v. Con- 
necticut !Kre Insurance Co. (Can.) ••• 8^ 

ISallett t?. Dowdall (1852) ^ 

Hallhead v. Young (1866) 

Hailing, Ex p,, Be Ha^don (1877) ^64 

Halso’s Clann, Be EoUason, Bollason v. 

Bollason (1887) 

Hambro v, Bumand (190.3) ... ••• 67 

-(1904) ... ... 6* 

V. Hull & London Fire Insurance. 

Co. (1858) ^ -1 ^28 

Hambrough v. Mutual Life Insurance Co. of 

New York (1896) ••• 865, 368 

Hamilton t\ Lodge, The Pnncess Elizabeth 

(1839) 269 

V. Marks (1852) ••• 

17. Mendes (1761) ••• 273 

t 7 . Sheddon (1837) ... 149, 150, 152 

— 17 . Thames & Mersey Marine Insur- 
ance Co. (1886) ... ... ••• ••• 

Hamilton, Fraser & Co. v. Pandorf & Co. 

(1887) ISL 203 

Hamlyn v. Betteley (1880) ... ... ••• 4o0 

V. CYown Accidental Insurance Co., 

Ltd. (1893) 401 

Hammill v. De Wolf (Can.) 492 

Hammond v. Citizens* Insurance Co. of 

Canada (Can.) 320, 326, 333 

17 . Public Trustee (N.Z.) 377 

17 . Reid (1820) ... 149 

Handler v. Mutual Reserve Fund Life Assocn. 

(1904) 864 

Hanley v. Pacific Fire & Marine Insurance 

Co. (Aus.) ... ... 313 

17 , Royal Exchange Assurance Corpn. 

(Can.)... 813 

Hansen v. Killick (Can.) ... ... ••• 11 

i’. Maddox (1883) ... - 498, 505 

Hanson v. Port of London Ship Loan & In- 
surance Co. (1849) ... ... ... 253, 268 

Harbottle v. Roberts (1905) ... ... 482, 495 

Harding 17. Carter (1781) ... ... ••• 73 

17, Johnston (Can.) ... ... ••• 21 

V. Victoria Insurance Co., Ltd. (N.Z.) 61 

Hardy V. Innes (1822)... ... ••• 263 

V. Walker, Ex p. M‘Fee (1853) ... 507 

Hare v. Barstow (1844) ... ... ... 315 

. 17. Henderson (Can.) ... ... ... 10 

r. Travis (1827) ... ... ... 150,151 

Harford v. Maynard (1785) ... ... ... 221 

Hargrove & Co., Ex p., Be Arthur Average 
Aa^cn. for British, Foreign & Colonial i 

Ships (1876) 66, 432, 433, 436 

Harkley v. Provincial Insurance Co. (Can. ) 254, 284 1 

Harland’s Case (1641) ... ... ... ... 6 1 

Harley, E« p. (Can.) ... ... ... ... 3 

Harman 17. Kingston (1811) ... ... ... 101 1 

17, Vaux (1813) ... ... ... 242 1 

Harper, Ex p., R. v. Oswestrj' County Court ] 

Judge (1851)... ... ... ... ... 606 

Harratt v. Wise (1829) ... ... ... 168 1 

Harrington v. Boudrot (Can.) 147 1 

17. Halkeld (1778) 162, 164, 179 1 

• 17. Pearl Life Assurance Co., Ltd. 1 

(1914) ... 359 

Harris i7. Bank of British North America I 

(Can.) *461, 462 

r. Scaramanga (1872) 234 I 

17. Waterloo Mutual Fire Insurance I 

Co. (Can.) 817 - 

Harris, Son & Co. v. York (Can.) 464 

Harrison, Rc, Exp. Essex Sheriff (1893) ... 485 - 

17. Alliance Assurance Co. (1903) 389, 391 - 

17. Douglas (1836) 436, 437 - 


1 Harrison 17. BUis J27 

t 7 . Payn® (1836) **• ••• 466 



4 Harrisons,* Ltd!^!^l^p^plU OontroUer (1921) *^6, 

280 

1 Harrower v. Hutchinson (1870) ••• ••• 

7 Hatse v. Pearl Life Asauranoo Co. (1908) ... 848 

^ 346, 348 

3 Hart v. Boston Marine Insuranoe Co, (Can.) 268 

V. Longfiield (1703) ••• 1® 

3 t;. Standard Marine Insurance Co. (1889) 60, 

185 

} Hartley v. Biggin (1781) ... ••• 1^ 

J Hartmont v. Foster (1881) ... ... 406 

I Hartney v. North British Fire Insurance Co. ^ 
i (Can.)... ... ••• ••• ••• ^20, 333 

Harvey v. Beckwith (1864) ... ... ... 435 

7 17. Ocean Accident &> Guarantee 

Corpn. (Ir.) ... ... ••• 388 

5 1 ,. Uzielli {circa 1892) 47 

) Harvey & Co. v. Seligmann (Scot.) 161 

Harwood t7. Betham (1832) ... ... ... 470 

I Haslem v. Equity Fire Insurance Co. (Can.) 311 

I Hasson i7. Wood (Can.) ... ••• 19 

Hatley t 7 . Liverpool Victoria Legal Friendly 

1 Swiety (1918) • •• 

r Hatton i. Beacon Insurance Co. (Can.) ... 319 

) V, Provincial Insui^ce Co. (Can.) ... 334 

Haughton i7. Empire Marine Insurance Co. 

(1866) 39, 41, 136 

17, Ewbank (1814) 

Havelock v, Hancill (1789) 185, 222 

Haversham Grange, The (1906) ... ... 246 

Hawke v, Niagara District Mutual Fire In- 
surance Co. (Can.) ••• 54 

Hawkes v. l^g (1729) ... * “i 

Hawthorn’s Case, Be Solvency Mutual 
Guarantee Society (1802) ... ... •“ 411 

Hawthorne v. Hammond (1844) ... ... 6 

Haycock's Policy, Be (1876) ... ... .*• 380 

Hayden 17. Stadacona Insurance Co. (Can.) 44 
Haydon, Rc, Ex p. Hailing (1877) ... ... 484 

fiayer v, Liverpool, London & Globe Insur- 

ance Co. (Aus.) • • 309 

Hayes v. Hayes (Can.) ... •■. ••• 373 

17. Union Mutual Life Assurance Co. 

(Can.) 365, 366 

Haythom 17. Bush (1834) ... ... .«• 469 

Haywood v. Rodgers (1804) ... ... ... 168 

Hazzard v. Canada Agricultural Insurance 

Co. (Can.) 807, 311 

Heane v. Norfolk Hotel Co., Ltd. (1888) ... 16 

Heard & Hall v. Prince Edward Island 

Marine Insurance Co. (Can.) 275 

Heame 17. Edmunds (1819) ... ... ... 242 

Heath v. Durant (1844) ... ... ... 74 

Heathcote v. Livesey, lie livesey (1887) 484, 486 

r. livesley (1887)... ... 484, 486 

Heaton 17. Rucker (1766) 72, 168 

Hebdon V. West (1863) ... 343,347,848,360 

Hedbuig 17. Pearson (1816) 265 

Heitner & Manufacturers* Life Insurance Co., 

Be (Can.) ... ... ... ... ••• 391 

Hemiuings v. Sceptre life Assocn., Ltd. 

(1906) ... 368, 869 

Henchzxian v, Offley (1782) 99, 100 

Henderson v, Fett^(1818) 167, 168, 172, n., 173, n. 
17. North Westrim Mutual Flro In- 
surance Co. (Can.) ... 418, 419 

17. Stafford (Can.) 876 

17. State life Insurance Co. (Can.) 46 

V. Watson (Can.) 466 


V 



Table ov Cases. 


Ivii 


PAGE 

Henderaonv. Wilde (Can.) 486 

Headenion Brothers v, Shankland & Oo. 

(1896) 260, 271 

Hendricks v. Australasian Insurance Co. 

(1874) ... ,,, ,,, 234 

Hendrickson v. Queen Insurance Co. (Can.) 307 
Heneker r. British America Assurance Co. 

(Can.)... ... ,,, ... ... ,,, 330 

Henkle v. Royal Exchange Assurance Co. 

(1749) 62, 302 

Henry v. Agricultural Mutual Assurance Co. 

(Caji.) ... ... ... ... 66 

V. Beattie (Can.) 64 

V. Glass (Con.) 498 

V. Staniforth (1816) 305 

Henry & Co. v. Engley (1907) 474 

Hemy & MacGregor, Ltd. v. Marten & North 
of England Protection & Indemnity Assocn. 

(1918) 228 

Henson v. Blackwell (1845) 347, 382 

Hentig v. Staniforth (1810) 306 

Herbert r. Champion (1807) 297 

V. Lane (1663) 11,17 

v. Markwell (1881) 13 

V. Mercantile Fire Insurance Co. 

(Can.)... ... ... ... ... ,,, 328 

Herkins v. Provincial Insurance Co. (Can.) 334 
Herr v. Craigmyle Trading C!o, (Can.) ... 489 
Herring v. Janson (1896) ... 121, 123, 163, 166 

Henrey v. Mutual Fire Insurance Co. of 

... 330 

... 147 

506, 507 
... 452 
... 297 

348, 349 
... 471 

... 170 

268, 269 
... 168 

... 114 

... 155 

... 188 
... 179 

231, 235 
... 289 
106 


Hodgson V. Glover (1806) 

V, Malcolm (18()6) 

V. Richardson (1764) 


PAGE 
108 
201 
171, 172 


Hudson V. Observer life Assurance Society 

(1857) 348, 426 

V. Railway Passengers’ Assurance 

Co. (1904) 402, 403 

Hoffman v. Calgary Fire Insurance Co. (Can.) 43, 

309, 310, 338 

V. Marshall (1836) 


241 

241 

297 

450, 472, 473, 600 

495 

93,94 

297 

46, 148, 303 
476 
93, 94 


Prescott (Can.) 

Heselton v. Allnutt (1813) 

Heslop V. McGeorge (1851) ... 

Hetherington, He (Can.) 

Hewit V. Mexney (1746) 

Hewitt, He (Aus.) 

V. Heisc (Can.) 

Hewitt Brothers v. Wilson (1915) 

Heydom v. Bibby (1866) 

Heyward v. Rodgers (1804) ... 

Hibbert v. Carter (1787) 

V. Halliday (1810) ... 

— V. Martin (1808) 

V. Pigou (1783) 

Hick V. London Assurance (1895) 

Hickie v. Rodocanachi (1859) 

Hicks V. Shield (1857) 

Hiddle r. National Fire & Marine Insurance 
Co. of New Zealand (1896) ... ... 333 

Hide V. Bruce (1783) 184, 185 

Higgins V. Sargent (1823) 391 

Hill V. Patten (1807) 07, 68, 94, 95, 96 

V. Scott (1896) 103, 104 

V. Secretan (1798) 114 

— V. Sibbald (Scot.) 161 

Hillerman v. National Insurance Co. (Aus.) 331 
Hills V. London Assurance Corpn. (1839) ... 256, 
^ 266 

Renny (1880) 609, 610 

HUton, He, Ex p. March (1892) 469, 460, 491 

Hine Brothers v. Steamship Insurance Syndi- 
^te. Ltd., The Netherholme, Glen Holme 

& Rydal Holme (1896) 294 

Hiscox v. Barrett (1747 ) 115 

Hobbs r.Guardlai Assurance Co. (C^.) 320 

v. Hannam (1811) 106, 224 

^ , V. Northern Assurance Co. (Can.) ... 320 
Hobson V, Wellington District Mutual Fire 

In^ance Co. ((^n.) 331 

Hoche^a Mutual Insurance Co. v. 

^febvre (Con.) 436, 436 

Hockey v. Evans (1887) 476 

^79 

Hodgson t). Blaekiston (1798) 282 

— V. Ford & Sons (1892) 16 


Hof man v. Marshall (1835) 

Hog V. Gouldney (1745) 

Hogaboom v. Gillies (Can.) 

— V. Grundy (Can.) 

Hogarth v. Walker (1900) 

Hogg V. Gouldney (1745) 

V, Homer (1797) 

Hoggart V. Cutts (1841) 

Hoggarth & Co. v. Walker (1900) 

Holdaway v. British Crown Assurance Corpn., 

Ltd. (Can. ) 55 

Holden & Adamson v. Langley (Can.) ... 492 

Holder V. Soulby (1860) ... ... ... 12 

Holdsworth v. Lancashire & Yorkshire In- 
surance Co. (1907) ... 61 

V. Wise (1828) ... 189, 191, 266 

Holland v. Russell (1863) ... ... 300, 301 

V. Smith (1806) ... ... ... 379 

Hollander & Co. v. Royal Insurance Co. 

(S. Af.) ... ... ... ... ... 33.5 

Hollier r. Laurie (1846) 485 

HoUingworth r. Brodrick (1837) ... 190,191 


Hollister V, Accident Assocn. of New Zealand 
( .) ... ... ... ... 
V. Alliance Insurance Co., Ltd, 


402 

394 


(Can.) 

Holman & Sons, Ltd. v. Merchants Marine 
Insm*ance Co. (1919) ... ... 233, 237 

Holmes V. Mentze (1835) ... ... ... 470 

V. National Fire Insurance Co. (N.Z.) 310 

Holt r. Frost (1858) 468 

Holt Hill Sailing Ship Co. v. United Kingdom 
Marine Assocn. (1919) ... ... 269, 275 

Holton V. Guntrip (1837) ... ... ... 466 

Home District Mutual Insurance Co. v. 

Thompson (Can.) ... ... ... ... 340 

Home Insurance Co. of New Yorkv.Victoria- 
Montreal Fire Insurance Co. (1907) ... 320, 

321, 339 

Home Marine Insurance (!k>.. Ltd. v. Smith 

(1898) ... 64,65 

Hood V. West End Motor Car Packing Co. 

(1917) 169 

Hook, Re, Cook v. Rosslyn (Earl), Rosslyn 
(Earl) V. Walrond (1861) ... ... 456,457 

Hooke v. Ind, Coope & Co. (1877) ... ... 486 

Hooley HUl Rubber & Chemical Co., Ltd. t?. 

Royal Insurance Co., Ltd. (1920) 57, 68, 322 

Hooley Hill Rubber & Chemical Co., Ltd. & 

Royal Insurance Co., Ltd., Re (1920) ... 57, 

68, 322 

Hooper v. Accidental Death Insurance Co. 

(1860) 397, 398 

77 

45 
154 
467 


V. Liisby (1814) 

Hooper Grain Co. v. Colonial Assurance Co. 

(Can.) ... ... ... ... ... 

Hope, The (1838) 

Hope V. Adeane (1835) 

Hopkins v. Manufacturers A Merchants 
Mutual Fire Insurance Co. 
(C^ajT. ) ... ... ... ... 

V. Provincial Insurance Co. (Can.) 


329 

51 

143 


Hopper V. Wear Marine Insurance Co. (1882) 
Hordern v. Commercial Union Assurance Co. 
(Aus.) (1884) 325,340 



ivm 


Tablb of Casks. 


PAGE 


814 

178 

860 


Hordern v. Commercial Union Insurance Co. 

(1887) ... ... ••* 

Hore V. Whitmore (1778) 

Horn r, Anglo- Australian & Universal Family 
Life Assurance Co. (1861) ... 

Horncastle v. Equitable Life Assurance 

Society of United States 

(1906) 67, 63 

V. Haworth (1806) ... ... 301 

V. Suart(1806) 142,268 

Horne v. Poland (1922) ... ... ... 415 

Horneyer r. Lushington (1812) ... 129, 140 

Hornidge v. Cooper (1858) ... ... ... 492 

Homstein v. Great American Insurance Co. 

(O^aUi.) ... ... ... ... ... 320 

Horse, Carriage & General Insurance Co., 

Ltd. V. Fetch (1916) 53, 54, 420 

Horton v, Devon (Earl) (1849) ... ... 466 

Horwood V. Tarry (1916) ... ... ... 612 

Hoskins v. Pickers^ll (1783) ... ... 69, 93 

Hostler’s Case (1605) ... ... ... 21, 22 

Hotham V. Bright (Can.) ... ... ... 602 

Hough r. Doll (Can.) ... ... ... 485,605 

V. Guardian Fire & Life Assurance 

Co., Ltd. (1902) 60, 61, 307 

Hough & Co. V. Head (1886) ... 125, 127 

Houghton, Ex n.. Ex p, Gribble (1810) ... 43, 

114, 116 

V. Empire Marine Insurance Co. 

(1866) 39 

V. Gilbart (1836) 69, 70 

Houlder v. Merchants Marine Insurance Co. 

(1886) 132, 133, 134 

204 
77 
77 
495 
311 
346, 
427 


Houstman v. Thornton (1816) 

Houstoxm V. Bordenave (1816) 

i;, Robertson (1816) 

Hovey v. Whiting (Can.) 

Howard v. Lancashire Insurance Co. (Can.) 
V. Refuge Friendly Society (1886) 


Howard, Houlder & Partners v. Union Marine 
Insurance Co., Ltd. (1922) ... ... ... 295 

Howard’s Case (1099) ... ... ... 360 

Howarth v. Pioneer Life Assurance Co., Ltd. 

(1912) 02, 346, 353, n., 372, n. 

Howe V. Martin (Can.) ... ... ... 482 

HoweU V. Dawson (1884) ... ... 483, 484 

Howes V. Dominion Fire & Marine Insurance 

Co. (Can.) 325, 327, 329, 330 

r. Prudential Assurance Co. & Howes 


(1883) 

Hubbard v. Glover (1812) 

V. Jackson (1811) 

Hubbell, Re (Can.) 
Huckman v. Fernie (1838) 
Hucks V, Thornton (1815) 
Hudson V. Brown (1839) 

V. Harrison (1821) 


... 375 

... 162 
... 68 
... 489 
357, 359, 360 
222, 223 
489, 490 
284, 286 
... 21 


Huffman v. Walterhouse (Can.) 

Huggard v. Prudential Life Insurance Co. 

(Can.) ... ... ... ... ... 363 

Hughes V. Little (1886) ... ... ... 497 

V. Liverpool Victoria Legal Friendly 

Society (1916) 62 

V. Marshall (1831) 18 

V. Mutual Fire Insurance Co. of 

District of Newceistle (Can.) ... 307 

V. Tindall (1856) 437 

Hu^enin v. Rayley (1816) 361 

Hull V. Cooper (1811) 136 

Hulton (E.) & Co., Ltd. v. Mountain (1921) 422 

Humphrey v. Liverpool & London & Globe 

Insurance Co. (Aus.) ... 333 

V. Ix>ndon A Lancashii^ Insur- 
ance Co. (Can.) 43 


PAGE 

Himt V. Royal Exchange Assurance (1816) 282, 

288, 284 

Hunter r. Hunter (Can.) ... ... ... 610 

V, Lawrie (Can.) ... ... ... 488 

V. Leathley (1830) 180, 149 

V. Northern Marine Insurance Co, 

(1888) 70 

V. Potts (1816) 203 

V. Prinsep (1806) ... ... ... 96 

V. Wright (1830) 302 

Hunting & Son v. Boulton (1895) ... 42, 61, 70, 

126, 126 

HuntJy (Marchioness) v. Bedford Hotel Co., 

Ltd. (1891) 16, 17 

Hurrell V. Bullard (1863) ... ... ... 31 

Hurry v. Royal Exchange Assurance Co. 

(1801) 132 

V. Royal Exchange Assurance Co. 

(1802) 247 

Hurst V. Evans (1917) ... ... ... 417 

V, Sheldon (1863) ... ... ••• 453 

Hutchings v. National Life Assurance Co. 

(^/an.) ... ••• ... ... 361 

Hutchins Brothers v. Royal Exchange 
Assurance Corpn. (1911) ... 126, 127, 226 

Hutchinson v. Niagara District Mutual Fire 

Insurance Co. (Can.) 307, 333 

V. Wilson (1794) 81 

V. Wright (1858)... Ill, 431, 437, 438 

Hutchinson & Co. v. Aberdeen Sea Insurance 
C^o. (Scot.) ... ... ... ... ... 173 

Hutchison V, National Loan Fund IJfe 

Assurance Co. (Scot.) 363, 365 

— : V. Niagara District Mutual Fire 

Insurance Co. (Can.) ... ... ... 317 

Hutton V. Waterloo Life Assurance Co. ( 1 869 ) 357 
Hydames S.S. Co. v. Indemnity Mutual 
Marine Assurance Co. (1895) ... 69, 143 

Hyderabad (Deccan) Co. v. Willoughby 

(1899) 93, 134, 161 

Hyland v. Calder & Thompson (Can.) ... 469 

V. Lennox (Ir.) ... ... ... 503 

Hyndman, Re (Can.) ... ... ... ... 462 

V, Montreal Insurance Co. (Can.) 70 


I. 

Ibbetson, Ex p., Re Moore (1878) ... ... 373 

Ibbotson V. Chandler (1841) ... ... 463,476 

Ida H. Gold Mining Co. v. Jones (Aus.) ... 496 

Ide & Christie v. Chalmers & TOiite (1900) 98, 133 
Idle V. Royal Exchange Assurance Co. (1819) 279, 

280, 281 

Imperial Bank of Canada v. Royal Insurance 
($o. (Can.) ... ... ... ... 46, 60 

Imperial Fire Insurance Co. v. Bull (Can.) ... 63 

Imperial Life Assurance Co. of Canada v, 
Audett (Can.) ... ... ... ... 366 

Imperial Marine Insurance Co. v. Fire In- 
surance Corpn., Ltd. (1879) ... 100, 101 

Imperial Pressing Co. v. British Crown Assur- 
ance Corpn., Ltd. (Ind.) ... ... ... 326 

Independent Cash Mutual Fire Insurance 
Co. V. Winterbom (Can.) ... ... ... 64 

Ingham v. Walker (1887) ... ... 468, 460 

Inglis V. Richardson &, Bona, Ltd. (Can.) ... 812 

V. Stock (1885) 42, 43, 103, 109 

V, Vaux (1813) ... 140, 141 

Inglis Brothers & CJo., Ltd. v, Liverpool, 
London & Globe Insurance Co.. Ltd. (N.Z.) 408 
Ingram v. Harrison, The Forfarsnire (1866) 98 

V. Taylor (Can.) ... ... ... 474 

Inland v. Bushell (1836) ... ... ... 466 

Inman S.S. Co. v. Bischoff (1882) ... 210, 258 



Table op Cases. 


lix 


PAGE 

Insurance Case (Can.) ... ... ... 428 

Insurance Oo. of North America v. North 
China Insurance Co. (1898) ... ... 120 

Inverkeithing Marine & Freight Assiirance 
Assocn. V. Mackenzie (Scot.) ... ... 433- 

loakimidis Policy Trusts, BCf loakimidis v. 

Hartcup (1926) 422 

lonides V. Harford (1859) ... ... 91,302 

V. Pacific Insurance Co. (1871) 73, 74, 94, 

96, 100 

V. (1872) 73, 74, 94, 

95, 100 

y, Pender (1872) ... ... ... 223 

V. (1874) ... 37, 123, 163, 223 

r V. Universal Marine Insurance Co. 

(1868) 206, 229 

Irvine v. Nova Scotia Marine Insxirance Co. 

(Can.) ... ... ... ... 194, 195 

Irving V. Manning (1847) ... 122, 253, 270, 272 

V. Richardson (1831) ... ... Ill, 124 

V. Sun Insurance Office (S. Ai.) 38, 331 

Isaac V. Spilsbury (1833) ... ... 468, 469 

Isaacs V. Royal Insurance Co. (1870) 313, 314 

Isbister v. Sullivan (Can.) ... ... ... 610 

Isitt V. Railway Passengers Assurance Co. 

(1889) 400 

Isitt & Railway Passengers Assurance Co., 

Re (1889) 400 

Issaias v. Marine Insurance Co. (1922) ... 207 


J. 


Jack V. Bume (Ir.) ... ... ... ... 451 

Jackson v, Canada Accident & Fire Assur- 


ance Co. (Can.) ... 

... 336 

V. Forster (1860) 

368, 369 

V. Mumford (1904) ... 

... 226 

V. Rogers (1083) 

8 

V. Union Marine Insurance 

Co. 

**• «*« 

... 258 


(1874) 

Jacob V. Caviller (1902) 225, 226 

Jacobsohn’s Trustee v. Standard Bank 

(S. Af.) 375 

•Tagganath Hiralal Tulka v. Kera (Ind.) ... 472 

James v. Ocean Accident & Guarantee Co., 

Ltd. (Can.) ... 63, 416, 417 

V. Pritchard (1840) 456 

V. Ricknell (1887) 460 

Jameson v. Royal Insurance Co. (Ir.) ... 323 

^ V. Swainstone (1809) ... ... 443 

.lamieson & Newcastle Steamship Freight 
Insurance Assocn., i?€ (1896) ... 209, 269 

Jamson V. Ralli (1856) 244 

Jan V. Cameron (Ind.) 16 

Jane (1831) I54 

Janes v. Whitbread (1851) 604 

Jansen, Re (Can.) 377 

Janson v. Driefontein Consolidated Mines, 

Ltd. (1902) 160 

V. Poole (1916) 110, 120 

■ - V. Property Insurance Co., Ltd. 

(1913) ... 46 

— — V. Ralh (1856) 244 

Jardine v. Leathley (1863) 282 

Jarman v. Coape (1811) 180, 181 

Jar^ttv. Ward (1808) 166 

Jarvie s Trustee v, Jarvie’s Trustees (Scot.) 878 
J arviB V. Marine & General Mutual Life Assur> 

ance^ciety (1889) 360 

Jay V. Gresham life Insurance Oo. (1874) ... 867 
Jefferies V. Legendra (1691) 179 

608,608 

I.. ... ... 298 

It* ... ,.« X95 


Jell PStf (1817 ' ... 
Jenkins v. Heycock (1863) 


PAGE 


Jenkins v. Mackenzie (1749) ... ... ... 272 

— : V. Power (1817) ... ... 76, 82 

Jenkinson v. Brandley Mining Co. (1887) ... 454 
Jenks, Rx p., Be Wallis (1902) ... 448, 444 

Jennings V. lather (1901) ... ... 464, 491 

V. (1902) 454, 491 

Jessop V. Crawley (1850) ... ... ... 609 

Jew V. Wood (1841) ... ... ... ... 462 

Jivami Noorbhoy v. Coorji lilladhar (Ind.) 103 
Job Brothers & Co. v. Hanheim Insurance 
Co. (Nfld.) ... ... ... ... ... 161 

Joel V. Harvey (1857) ... ... ... ... 317 

V. Law Union & Crown Insurance Co. 


(1908) 363, 354, 366 

Johanson v. City Mutual Life Assurance 
Society, Ltd. (Aus.) ... ... ... 432 

John V. North British &. Mercantile Insurance 


Co. (Can.) ... ... ... ... ... 328 

Johnsonv. Atkinson (1796) ... ... 460,461 

V. Baldwin (Can.) ... ... 479, 603 

V. Century Insurance Co., Ltd. 

(Scot.) ... ... ... ... 360 

V. HiU (1822) 21 

V. McDonald (Can.) ... ... 451 

v. Midland Ry. Co. (1849) ... ... 8 

V. Mutual Fire Insurance Co. of New 


York (Aus.) ... ... ... 370 

V. Provincial Insurance Co. (Can.) 819 
V. Shaw (1842) ... ... ... 456 

V. Sheddon (1802) ... ... 246, 247 

V. Union Fire Insurance Co. of New 


2^ealand (Aus.) ... ... ... ... 42 

Johnson & Co., Ltd. v, Bryant (1896) ... 127 

Johnson's Case (1621K.. ... ... ... 3, 9 

Johnston v, Canada Farmers' Mutual Fire 

Insurance Co. (Can.) ... ... 42 

V. Dominion Grange Mutual Fire 

Insurance Co. (Can.) ... ... 331 

V. Dominion of Canada Guarantee 

& Accident Insurance Co. 

(Can.) ... ... ... ... 402 

V. Graham (Can.) ... ... ... 64 

V, Hogg (1883) ... ... ... 217 

— V, Salvage Assocn. (1887) ... ... 298 

V. Sutton (1779) ... ... ... 166 

V. West of Scotland Insurance Co. 

(Scot.) ... ... ... ... 322 

V. Western Assurance Co. (Can.) 334 

Johnstone v, Niagara District Mutual In> 
surance Co. (Can.) ... ... ... ... 66 

Jolly V. Walker (1781) ... ... ... 166 

Jones V. Bangor Mutual Shipping Insurance 

Society, Ltd. (1889) 438, 441, 442 

— V. Consolidated Investment Assurance 

Co. (1868) ... ... ... ... 308 

V. Jackson (1878) ... ... ... 14 

. V. Jenkins (Can.) ... ... ... 492 

V. Lewis (1841) ... ... ... ... 600 

V. London & L^caahire Fire Insurance 

Co. (N.Z.) ... ... ... ... 67 

v. McNeil (Aus.) ... ... ... 348 

v. Neptime Murine Insurance Co. 

(1872) 143 

V. Nicholson (1864) ... 221, 223, 224 

V. Osborn (1786) ... ... ... 4 

V. Paris (1813) 339,468 

V. Pearle (1728) 21 

V, Provincial Insurance Co. (1867) ... 357 

V. Provincial Insurance Co. (Can.) 

(1868) 38 

V. Began (1841) ... ... ... 602 

V. SchmoU (1786) 169 

V. Taylor, Oulton (Can.) 4:6 

V. Thomas (1864) ... ... 469,463 

Thurloe (1723) 21*28 



lx 


Table or Cases. 


PAGE 

Jones V, Turnbull (1837) 474, 476 

V. Tyler (1834) -12 

V. Williams (1869) 609 

Jones’ Settlement, Re^ Stunt v. Jones (1916) 886 
Jordaan v. Scottish Assurance Corpn., Ltd. 

(S- Af.) 341 

Jordaine v. Cornwall (1814) 265 

Jordan v. Great Western Insurance Co. (Can.) 268 

V. Provincial Provident Institution 

(Can.) ... ... ... ... 360 

Jordy V, Vandeipumj;) (1920) 63 

Joseph V. Law Integrity Insurance Co., Ltd. 

_ (1«12) 344 

Journay v. Kailway Passengers Assm'ance 

Co. (Can.) 60, 57, 420, 421 

Joumu V. Bourdieu (1787) 69 

Jousiffe V. Bayley (1866) 505, 606 

Joyce V, Kennard (1871) 103, 253 

V. Realm Marine Insurance Co. (1872 ) 39, 

„ 40,117,131 

V. Swann (1864) 108, 109 


K. 

KacianoU v. China Traders Insurance Co., 

Ltd. (1914) 210 

K^es v. Knightly (1682) 159 

Kaltenbach v. Mackenzie (1878) 280, 281, 284 

Kanady v. Qore District Mutual Fire Insur- 

ance (Can.) 308, 309 

Dwarkadas v. Haridas Purshottam 
(Ind.) ... ... ... ,,, 43^ 44^ 72 

Kannemeyer v» Sun Insurance Co. (S. Ai.) 332 
Kamak, The, Droege v. Suart (1869) ... 106 

Karr Brothers & Co. v. Jenkins (Can.) 487, 488 
Kasam Haji Mitha v. British & Foreign 
Marine Insurance Co. (Ind.) ... 74, 172 

Keefer v, Phoenix Insurance Co. (Can.) 42. 43.* 324 

v. Phoenix Insurance Co. of HartfoiS 

(Can.) ... ... ^ gj2 

Keeler V. Hazlewood (Can.) ... 478,479 487 

Keeling v. Pearl Assurance Co., Ltd. (1923) ’ 56, 

59 

Keenan V. Osborne (Can.) 466 

Keu* V. Andrade (1816) 159 

Marine Insurance Co'. 

iriii TU- ‘V , ^23, 424 

Kelleway V. MacDougal (1880) ... 3 

Kellner v. Le Mesurier (1803) 210, 218, 301 

Kelly V. Liverpool, London & Globe Insur- 
ance Co. (Can.) ... ... . ^ 312 

V. London & Staffordshire Fire In- 
surance Co. (1883) ... 31ft 

V. Solari (1841) ... ... 391 390 

v. Walton (1808) ... y.’. 284 

Kelly & Co. v, Kellond (1887) ... 511 

Kelner v. Le Mesurier (1803) 216 

Kemp V. HaUiday (1866) ... 07? 

V. shukard (1831) ... y.' y; 

/XT fz I National Fire Insurance Co. 

,,, o 

Kennedy v. A^cultural Insurance (3o. (Can. ) 309 

V. Macmahon (Aus.) ^ aaq 

Kenneth & Co. v. Moore (Scot.) on? 

Kenny v. Halifax Marine Insurance Co.' 

(Can.) 

Marine Insurance CJo. (Can!) 44 
Kensington v. Inglis (1807) v «"•; 44 

Kent V, Bird (17'^ ... * 

v. 0<^ Accident & Giiirantee' Corpn! 


Kent & Brown, Ltd. v. Brenton (Can.) ... 480 
Kenyon v. Berthon (1778) ... ... ... 176 

Kerr v. British America Aaaurance Co. (Can.) 334 

V. Edwards (1839) ... ... ... 604 

V. Employers’ Liability Assurance Co, 

(Scot.) ... ... ... 400, 407 

V. Hastings Mutual Fire Insurance (Do. 

(Can.) 61, 307, 326, 340 

Ketchum v. Protection Insurance Co. (Can.) 332 
KettleweU v. Refuge Assurance Co., Ltd. 

(1909) 63, 371 

Kewley r. Ryan (1794) ... ... 100, 147 

Keyser v. Scott (1812) 181 

Kibzcy v. Home Insurance Co. (Can.) ... 336 
Kidston v. Empire Marine Insurance Co. 

(1867) ... 236, 238, 239, 280 

Kieman v. Metropolitan Life Insurance Co. 

(Can.) 362, 363 

Kimberley v. Hickman (1846) ... ... 606 

Kindersley V. Chase (1801) ... ... ... 184 

King, Re, Sewell v. King (1879) ... ... 374 

V. Birch (1844) ... ... ... ... 493 

V. (1846) 493 

V. Methuen (1906) ... ... ... 97 

V. Phoenix Assurance (Do. (1910) ... 406, 

407, 408 

V. Prince Edward County Mutual 

Insurance Co. (Can.) 337 

V. Victoria Insurance Co. (1896) ... 63, 

290, 291 

V. Walker (1864) ... 282, 283, 299 

... 269 
... 242 
136, 168 
... 162 
... 161 
... 366 
... 171 

... 466 
... 476 

57 

6, 9, 11 


V. Western Assurance Co. (Can.) 

Kingsford v. Marshall (1832) 

Kingston v. Knibbs (1808) 

V. Phelps (1795) 

Kinloch r. Duguid (Scot.) 

Kinnear v. Borradaile (1832) 

Kirby v. Smith (1818) 

Kirk V. Almond (1832) 

V. Clark (1835) 

V. Northern Assurance Co. (Can.) 


Kirkman V. Shawcross (1794) 

Kirkpatrick v. South Australian Insurance 

Co. (1886) 

Kiva Hai v. Northern Assurance (Do., Ltd. 

(Ind.) ... ... ,,, ,,, 

Klein v. Union Fire Insurance Co. (Can.) ... 


314 

68 

312, 

319 

220 


Kleinwort v. Shepard (1859) 

Kline Brothers & Co. v. Dominion Fire 

Insurance Co. (Can.) 68 

Klingender v. Home & Colonial Insurance 

Co., Ltd. (1806) 205 

Knickerbocker Trust Co. of New York v. 

Webster (Can.) 481,482 

Kmght V. Cambridge (1724) 222 

V. Cotesworth (1883) 169 

— — r. Faith (1850) ... 126, 260, 281, 282 

Kmght of St. Michael, The (1898) ... 216, 216, 226 
KniU r. Hooper (1867) ... 180,187,188, 193 

Kniseley v. British America Assurance Co. 

(Cano 59,324 


Knox V, Turner (1870) 

r. Wood (1808)... 

Koebel v. Saunders (1864) 
Koenig v, Godbold (8. Af.) 
V. Ritchie (1862) 


381 
... 113 

195, 196 
... 14 

365 


Konowsky v. Pacific Marine Insurance Co. 

.,^(Can.) 308,323,326,334,421 

Koster v, Innes (1826) 203 

~ "T ' . R^^(1820) 203, 204 

Kotclue V, Golden Sovereigns, Ltd. (1808) ... 480 

Kotzias V. Tyser (1920) ... y. 420 

Kourzswki v. Metropolitan Fire Asaocn. of 

(Can.) 421 



Table op Cases. 


PA OB 

Kulen Kemp v, Vigne (1786) 423 

Kung v. Methuen (1907) 97 

Kunto V. Niagara District Fire Insurance Co. 

(Can.) 327 

Kynance Sailing Ship Co. v. Young (1911) 139 


Ladbroke V. Lee (1860) ... ... 85,112 

Lahman v. Phoenix Insurance Co. (N.Z.) ... 318 

Laidlaw v, Hartford (Can.) ... 312 

v. Liverpool & London, etc. Insur- 
ance Co. (Can.) ... ... ... ... 324 

Laing V. Glover (1813) ... ... ... 179 

V. Union Marine Insurance Co., Ltd. 

(1896) 150, 163, 165 

v. Zeden (1874) ... ... ... 498 

Laird v. Canada Weather Insurance Co. 

(O^an.) ... ... ... ... 59 

V. Laird (Can.) ... ... ... ... 495 

r. Robertson (1791) ... ... ... 1,59 

V, Securities Insurance Co., Ltd. (Scot.) 413 

Lake, JKc, Exp, Cavendish (1903) ... 376, 377 

V. Simmons (1926) ... ... ... 417 

Lamb V. Smith (Scot.) ... ... ... 164 

Lambert r. Cooper (1837) ... ... 500,503 

V. Liddard (1814) ... 1.35, 136, 149 

V. Townsend (1832)... ... ... 477 

Lambkin v, Ontario Marine & Fire Insurance 
Co. (Can.) ... ... ... ... ... 335 

Lamond v. Richard (1897) 4, 5, 6, 8 

Lampert v. Weber & Doyle (Can.) 313 

Lampkin v. Western Assurance Co. (Can.) ... 336 

Lancashire Insurance Co. v. Inland Revenue 
Comrs. (1899) ... ... ... ... 443 

Lancaster, Exp, (1861) ... ... ... 381 

V. Toronto (City) (Can.) ... ... 382 

Lance V. Dombrain (N.Z.) ... ... ... 459 

Landauer V. Asser (1906) ... ... ... 91 

Lane v. Cotton (1702) 6, 7, 8, 11, 16 

V. Levi (1843) ... ... ... ... 493 

V. Nixon (1866) 132, 186, 187, 193 

V. Sterne (1862) ... ... ... 467, 468 

Lang V. Anderdon (1824) ... ... 177,178 

Langan v. Great Western Ry. Co. (1872) ... 18 

V, (1873) ... 18 

Langdale v. Mason (1780) ... ... ... 315 

Lange & Co. v, S. A. Fire & Life Assurance 

Co. (S. Af.) 319 

Langel v. Prescott Mutual Insurance Co. 

(Can.) 332, 436 

Langhorn v. Allnutt (1812) ... 149, 162, 302 

V. Cologan (1812) ... ... 46, 48, 49 

r V, Hardy (1812) 129 

^ngston V. Boylston (1793) ... ... ... 466 

Lantalum v. Ajuchor Marine Insurance Co. 

^ (Can.) 294,296 

Lanyonv. Blanchard (1811) 86 

Larabrie v. Brown (1867) 477, 478 

Larchpove (Owners) r. R. (1919) 229 

Laroche v, Oswin (1810) 160 

Lashmar v, Claringbold (1836) 464 

lAteward v. Curling (1776) 202 

Latham v, Humickchand Sooratram (Ind.) 276, 

T , m.' 276 

liaurel, The, Stewart v, Greenock Marine 

Ii^ance Co. (1848) ... 263, 288, 289 


inaemnity Assocn, & David (1899) 92, 436 

Lavabre v, Walter (1779) 164 

:r~- V. Wilson (1779) 164 

Caw V, Hand-in-Hand Mutual Insurance Co. 

^(Can.) 441 

- — V, HoUingsworth (1797) 190 


PAGE 

Law V. London Indisputable Life Policy (Do. 

(1866) 344,346,346,360 

V. Warren (Ir.) ... ... ... ... 381 

Law Car & General Insurance Corpn., Ltd., 

Rc (1911) 48, 293 

Law Car & General Insurance Corpn., Ltd., 

Re (1913) 407, 408 

Law Mre .^surance Co. v, Oakley (1888) ... 311 
Law Guarantee Trust & Accident Society, Re, 
Godson’s Claim (1916) ... ... ... 409 

Law, Guarantee, Tnist & Accident Society v. 

Munich Re-insurance Co. (1912) ... ... 414 

Law, Guarantee, Trust & Accident Society, 

Lid. V. Munich Reinsurance Co, (1915) ... 409 

Lawler v, Kelly (Ir.) ... ... ... ... 610 

Lawrence r. Aberdein (1821)... ... ... 200 

V. Accidental Insurance (Do., Ltd. 

(1881) 399 

V, Mathews (1836) ... ... 471 

V. Sydebotham (1805) 154, 156 

V. Waldock (1833) ... ... 469 

Lawson v. Carter (1893) ... 501 


Lawther v. Black (1901) 
Lazare v. Phoenix Insure 


... 399 

... 471 

154, 156 
... 469 

... 501 
99 

Lazare v. Phoenix Insurance Co. (Can.) ... 299 

Lea v. Hinton (1864) ... ... ... 347,380 

V. Rossi (1855) ... ... ... ... 465 

Lear r. Heath (1813) ... ... ... ... 295 

Learmouth, iJfi (1866) ... ... ... ... 443 

Leatham v. Terry (1803) ... ... 287, 288 

Leathly r. Hunter (1831) ... ... 130, 149 

Le Bell v. Norwich Union Fire Insurance Co. 

((^ai^.) ... ... ... ... ... 60 

Le Blanc v, (Dommercial Union Insurance Co, 

(Can.) ... ... ... ... ... 334 

Leblanc v. Covenant Mutual Benefit Assocn. 

(Can.) ... ... ... ... ... 370 

Lebon & Co. v. Straits Insurance Co. (1894) 164 

Le (Dheminant v, AJUnutt (1812) 182, 239, 245, 260 

Pearson (1812) 182, 239, 246, 

250 

Lecott V. Gurney, The (Dureem Bux (1868)... 276 

Le (Dras v, Hughes (1782) ... ... 116, 124 

Lee, Ex p, (1806) ... ... ... ... 156 

— * V. Beach (1762) ... ... v ... ... 187 

V. Southern Insurance Co. (I870) ... 239 

Leech v, Williamson (Can.) ... ... 479, 480 

Lees V. Smith (1797) ... ... ... ... 430 

Leevin v, Ck>rmac (1811) ... ... 301, 302 

Lefevre v. Boyle (1832) ... ... 373, 391 

Legge i’. Byas, Mosley & Co. (1901)... 55, 420 

Leigh V, Adams (1871) ... ... 168, 169 

V, Mather (1795) 132, 140 

Leighton v, Leighton (Scot.) ... ... ... 475 

Le Mesurier V. Vaughan (1805) ... ... 94 

Leo S.S. Co., Ltd. v, Corderoy (1896) ... 430 

Le Page v, Canada Fire & MaHne Insurance 
O^o. (O^an.) ... ... ... ... ... 

Le Pypre v, Farr (1716) ... ... ... 424 

Le Quellec et Fils v, Thomson (1916) ... 229 

Le Riche v. Atlas Insurance Co. (S. Af.) 329, 330 

Leslie, Re, Leslie v, French (1883) ... ... 383 

V, Taylor (Can.) ... ... ... 268 

Letchford v, Oldham (1880) ... ... ... 243 

Lethulier’s Case (1692) ... ... 72, 179 

Letts V, Excess Insurance Co. (1916) ... 397 

Levasseur v. Mason & Barry (1891) 463, 474 

Lever v, Fletcher (1780) 168 

Levi V, Barnes (1816) ... 83 

V. Coyle (1843) ... ••• 493 

Levin v. Allnutt (1812) ... 181 

V. Newnham (1813) ... 181 

Levy V. Baillie (1831) ... 317, 318 

V, Barnard (1818) ... 84 

V, Buck (1812) ... ... 181 

V. Chamnnevs 11834) ... 472 


Leslie, Re, Leslie v, French (1883) .. 

V, Taylor (Can.) 

Letchford v, Oldham (1880) ... 
Lethulier’s Case (1692) 

Letts V, Excess Insurance Co. (1916) 
Levasseur v. Mason & Barry (1891) 
Lever v, Fletcher (1780) 

Levi V, Barnes (1816) ... 

V. Coyle (1843) ... 

Levin v, Allnutt (1812) 

V. Newnham (1813) 

Levy V. Baillie (1831) ... 

V, Barnard (1818) 

V, Buck (1812) ... 

V. Champneys (1834) 



bdi 


Table op Cases. 


PAGE 

Levy V. Coyle (1843) 493 

V. Davies (Can.) ... ... ... 602 

V. Scottish Employers’ Insurance Co. 

(1901) 67, 63, 394, 395 

V. Vaughan (1812) 181 


, ^ 

Levy & Co. v. Merchants Marine Insurance 

Co. (1885) Ill, 112, 254 

Lewis V. Cole (1862) 608 

V. Eickey (1834) 475, 499 

V. Holding (1841) ... 604 

V. Jones (1836) 467, 479 

V. King (1875) 379, 380 

V, Bucker (1761) 121, 123, 246, 247, 423 

Lewus, Ltd. v. Norwich Union iHre Insurance 

Co., Ltd. (S. Af.) 328, 330 

Leyland Shipping Co. v. Norwich Union Fire 

Insurance Society 
(1917) ... 229, 230 

— V. Norwich Union Fire 

Insurance Society (1918) 229, 230 

Liddell, Be (Can.) ... 349 

Lidgett V, Secretan (1870) 140 

~~ — 7 ^ (1S71) ... 123,249, 261 

Idle & Health Assurance Assocn., Ltd. v. 

Yule (Scot.) 55 

Life Assocn. of Scotland v. Forster (Scot.) ... 353 

Light V. Abel (Can.) 4 

Lillie V. M‘Kissock & Co. (Scot.) 76 

Lilly V. Ewer (1779) I79 

Lindell v. North American Life Assurance Co. 

,.(Can.) 364 

Lmdenauv. Desborough (1828) 49,50,51,362,353 

Lindsay v. Barmcotte (Scot.) 345 

V. Gibbs (1859) 78 

V. Janson (1859) 137 

• V. Lancashire Fire Insurance Co. 

(Can.) 314, 333, 334 

V. Leathley (1862) 201 

(1863) ... 201,261,262 

Lindsay & Pirie v. General Accident Fire & 

Life Assurance Corpn., Ltd. (S. Af.) ... 315 

Lmdsey v. Barron (1848) 456 

Linford v. Provincial Horse & Cattle Insur- 
ance Co. (1864) 66 

Lingley v. Queen Insurance Co. (Can.) ... 311 
Linke v. Canadian Order of Foresters (Can.) 388 

Linnit v. Chaffers (1843) 492 

Linte V. Lints (Can.) 349 

Lashman v. Northern Maritime Insurance Co 

^ (1873) ... ... 436 

“ V. Northern Maritime Insurance Co. 

172,430 

Lwter » Scott (Scot.) 94 

Littlejohn V. Norwich Union Fire Insurance 


Livingstone v. Western Insurance Co, (Can.) 
Lloyd V. Bowring (1920) 

v. Fleming (1872) 

V. Spence (1872) 


PAGE 

809 

420 

91 

91 


391 

229 


463 

509 

419 

40 


Society (S. Af.) 

livergood v. Home (Can.) ... 
liverpool v. Taylor (Can.) 

Live: ^o ol & London & Globe Insurance Co. 
y. Wyld (Can.) 

^ London & Globe Insurance Co., 
Ltd., & Canadian Fire Insurance Co. & 
Kadlac, Re (Can.) 

Liverpool & London War Bisks Insurance 
Asswn., Ltd, V. S.S. Bichard De Larrinaira 
Marme Underwriters ( 1921 ) 

Liverpool, Br^ & River Plate” Steam 
Navigation Co., Ltd. v. Holmes, The Coper- 

Liverpool, etc., Insurance Co. v. Kadlac, Be 
(Can.) * 

Livesey, Be, Heathcote v. IJvesey (i887) ... 


331 

601 

476 

309 


307 


228 


143 


Uvie V. Janson (1810) 
Livingstone, Ex p., Stephens 

(Can*) ... 


V. 


. 458 
. 484, 

205, 260 
Bogers 

496, 600 


--- 

Loasby v. The Home Circle, Walker & Egan 
( Can. ) .«• ••• ••• ••• 

Lobitos Oil Fields, Ltd. v. Admiralty Comrs. 

(1918) — 

Lockyer v. Offiey (1786) 139, 140, 221, 222, 223 

Logan V. Commercial Union Insurance Co. 

Lofre^?Aitchison (1878) 71, 236, 237, *238, 262, 268 
Loir’s Policies, iJc (1916) ... ... ... 391 

London & Bristol Mercantile Bank, Ltd. v. 
Phillips (1907) 

London & Canadian Loan & Agency Co. v. 
Morphy (Can.) 

London & Lancashire Fire Insurance Co., 

Ltd. V. Bolands, Ltd. (1924) 

London & Lancashire Fre Insurance Co. v. 

Veltre (Can.) 

London & Lancashire Insurance Co. v. 

Honey (Aus.) ... ... ... 324, 334 

London &. Lancashire life Assurance Co. v. 

Fleming (1897) 65, 58, 67, 861, 363 

London & Manchester Plate Glass Co., Ltd. 

V. Heath (1913) 419, 420 

London & North Western By. Co, v. Qlyn 

(1859) ... 330 

London & Provincial Insurance Co. v. 

Seymour (1873) 160, 161, 184 

London & Western Trusts Co. v, Canadian 

Fire Insurance Co. (Can.) 330 

London Assurance v. Mansel (1879) 37, 350, 352 

London Assurance Co. v. Johnson (1737) ... 290 

V. Sainsbury (1783) 53, 310 

London Assurance Corpn. v. Great Northern 

Transit Ck>. 

(Can.) 126, 127 

V. Williams (1893) 290 

London, Chatham & Dover By. Co. v. Cable 

(1899) 508 

London County Commercial Kelnsurance 
Office, Re (1922) 175, 176, 303, 425, 426, 427 
London, Edinburgh & Glasgow Assurance 
Co., Ltd. V. Partington (1903) ... 428, 429 

London General Insurance Co. v. General 
Marine Underwriters’ Assocn. (1921) 

London Guarantie Co. v. Feamley (1880) ... 

London Joint aty & Midland Bank, Ltd. v. 

Northern Assurance Co., Ltd. (1924) 

London Life Insurance Co. v. Wnght (Can.) 

Ix)ndon Loan & Savings Co. of Canada v. 

Union Insurance Co. of Canton, Ltd. 

(Can.)... 315,338 

London Marine Insurance Assocn., Re, 

Smith’s Case (1869) 434 

London Steamship Owners’ Insurance Co. v, 

Grampian S.S. Co. (1890) 212 

London West Village v. London Guarantee 

& Accident Co. (Can.) 409 

Long r. Allan (1786) 42, 303 

V. Bray, Ex p. Wright (1862) 601 

V. Phoenix Insurance Co. (Can.) 320, 331 

longley v. Northern Insurance Co. (Con.) ... 317 

loraine V. Thomlinson (1781) 308 

Lord, In the Goods of (1903) 388 

V. Grant (Can.) 69 

V. Bobinson (1828) 146 

- V. Scottish Union & National Inihir- 

ance Oo., Be Lords, Ltd. (Can.) 66 

Lora of Isles, The, Williams Torrey & 

Co. V. Knight (1894) 82 

XT Scottish Union & 

National Insurance Oo. (Can.) 66 


167 

412 

207 

38 



Table op Cases. 


Ixiii 


PAGR 

Losh V. Wilson (Scot.) 84 

Lothian v. Henderson (1803) ... .. 183 

Lount V. London Mutual Fire Insurance Co 
(Can.) 331 

Love V. New Fairview Corpn., Ltd. (Can.) 10 

Lovell V, Accident Insurance Co. (1876) ... 397 

V. M'Millan (Scot.) ... ... ... 203 

— — - V. Wardroper (Can.) ... ... ... 481 

Lovett V. Hobbs (1680) ... ... ... 4 

Lowe V. Richardson (1818) ... ... ... 463 

Lower Rhine & Wtirtemberg Insurance 
Assocn. V. Sedgwick (1899) ... 76, 118 

Lowry r. Bourdieu (1780) ... ... ... 302 

Ijowson r. Canada Farmers’ Mutual Fire 


Insurance Co. (Can.) 

45, 435 

Loyd V. Fleming (1872) 

... 91 

v, Spence, (1872) 

91 

Lozano v. Durant (1860) 

... 270 

V. Janson (1859) 

216, 267 

Lubbock V. Potts (1806) 

... 304 

r. Roweroft (1803) ... 

... 208 

Lucas V. Holliday (Can.) 

... 469 

V. London Dock Co. (1832) 

... 479 

Lucena r. Craufurd (1802) 

105, 107 


■ V. (1806) 43, 88, 97, 98, 102, 106, 

107, 113, 114, 116, 424 

V. (1808) 43, 88, 97, 98, 102, 113, 

114, 115, 424 

Luckie v. Bushby (1863) ... ... 76, 296 

Lumb V. Teal & Co. (1889) 610, 511 

Luton V. Bigg (1691) ... ... ... ... 4 

Lydal v, Biddle (1836) 476, 489 

Lynar v. Mossop (Can.) 4 

Lynch v, DalzeU (1729) 307, 308 

V. Dunsford (1811) 49, 108, 174 

V. Hamilton (1810) 49, 60, 108 

Lyon V. Morris (1887) 452, 494 

V. Stadacona Insurance Co. (Can.) ... 100 

Lyons v. Globe Mutual Fire Insurance Co. 

(Can.) ... ... ... 432, 441 

V. Manufacturers & Merchants’ Mutual 

Insurance Co. (Can.) ... ... ... 44 

Lysaght (J.), Ltd. v. Coleman (1895) ... 248 

Lysons v. Barrow (1836) ... ... ... 426 


Maanss V. Henderson (1801) ... ... ... 84 

Me Andrew V. Barker (1878) ... ... 490, 497 

M ‘Andrew V. Bell (1795) ... ... ... 170 

M'Andrews v. Vaughan (1793) ... 255, 277 

Me Askill V. Smith (Can.) ... ... ... 495 

Macaura v. Northern Assurance Co. (1926) ... 43, 

312 313 

Macbeth & Co. v. King (1916) ... ... 227 

Macbeth & Co,, Ltd. v. Maritime Insurance 

Co., Ltd. (1908) 269, 270 

McBride v. Brooks (Can.) ... ... ... 488 

V. Gore District Mutual Fire Insur- 
ance Co. (Can.) ... ... ... 312, 317 

M‘Carthy v. Abel (1804) 202, 209 

McCausland v. Quebec Fire Insurance Co. 


McCloud & Dominion Furniture (3o., Ltd. 
/Ti . of), Re ((Uan.) ... 

M'Corkell & Co. v. Murison (Scot.) ... 
M'Cowan v. Baine & Johnston, The Niobe 


(1888) ... 
V. Baine &; J< 


Johnston, The Niobe 


312 

268 

213 

213 


McOowin Lumber & Export CJo., Incorporated 

Pacific Marine Insurance Co., Ltd. (1922) 72, 


PAGE 

McCoy V. National Benefit, Life & Property 
Assurance Co., Ltd. (Can.) . ... 320, 342 

McCrea v. Waterloo Coimty Mutual Fire In- 
surance Co. (Can.) ... ... ... 44, 436 

McCuaig V. Quaker City Insurance Co. (Can.) 236 

v. Unity Fire Insurance Assocn. 

(t^an. )... ... ... ... ... ... 1 60 

McCulloch V. Gore District Mutual Fire In- 
surance Co. (Can.) ... ... ... ... 338 

M‘Culloch V. Royal Exchange Assurance Co. 

(1813) 303 

McDermott v. Western Canada Fire Insur- 
ance (yO. (Can.) ... ... ... ... 336 

Macdonald v. Carrodi (Can.) ... ... ... 611 

McDonald v. Doull (Can.) ... ... ... 70 

Macdonald v. Great Northwest Central Ry. 

Co. (Can.) ... ... ... 464 

V. Law Union Insurance Co. 

(1874) ... ... ... ... 364, 355 

McDonald v. McKenzie (Can.) ... ... 606 

Macdonald v. Mutual Life & Citizens’ Assur- 
ance Co. (N.Z.) ... ... 398 

r. Refuge Assurance Co. (Scot.) 399 

McDonald v. Reid (Can.) ... ... ... 489 

MacDonald (H. B.) Co., Ltd. v. Bihr (Can.) 422 
Macdonald (A.) Co. v. Cushing (C^.) ... 499 

Macdonald Co. v. Nicholson &> National Cash 
Register Co. & Tudhope Anderson Co. 
(Can.)... ... ... ... ... 493,602 

McDonell v. Beacon Fire & Life Assurance 
O/O. (C^an. ) ... ... ... ... ... 326 

Macdonell v. Woods (Can.) ... ... ... 6 

McDougall V. Grieve (Nfld.) ... ... ... 436 

M‘Dougle V. Royal Exchange Assurance Co. 

(1816) 242 

V. Royal Exchange Assurance Co. 

(1816) 242 

Macdowall v. Fraser (1779) ... ... ... 161 

McElheran v. London Masonic Mutual Benefit 
Assocn. (Can.) ... ... ... ... 468 

M‘ Elroy v. London Assurance Corpn. (Scot.) 313 
M* Ewan V. Guthridge (1860) ... ... ... 318 

McFarlane v. Andes Insurance CJo. (Can.) ... 38 

Macfarlane v. Giannacopulo (1868) ... 293, 294 

M‘Parlane v. Royal London Friendly Society 
(1886) ... ... ... ... ... 345 

McFaul V. Montreal Inland Insurance Co. 

(Can.) 323,332 

M‘Fee, Ex p.. Hardy v. Walker (1863) ... 607 

McFee, Ex p., Roberts v. Wardell (1863) ... 607 

McGeachie v. North American Life Insurance 
Co. (Can.) ... ... ... ... ••• 361 

McGhre v. Phoenix Insurance Co. (Can.) ... 299 

McGibbon v. Imperial Fire Insurance Co., 
(Csji.)... ... ... ... *•• 

McGivem V. Provincial Insurance Co. (Can.) 71, 

147 


V. Stymest (Can.) ... ... 233 

McGrath v. South Briti^ Insurance Co. 

(S. Af.) • 838 

McGregor, Re (Can.) ... ... ... 346, 346 

McGugan v. Mamifacturers & Merchants 
Mutual Insurance Co. (Can.) ... 823, 432 

McIntosh V. McIntosh (Can.) ... ... ... 463 

V. Ontiudo Bank (Can.) ... 312 

McIntyre v. East Williams Mutual Fire In- 
surance Co. (Can.) ... ... 840 

V. National Insurance Co. of Mon- 
treal (Can.) 821 

V. Woods (Can.) 460, 461 

M‘Iver V. Henderson (1816) 266 

McKay V. Brown (Can.) ... ••• * 

V. McKay (Can.) ... ... — 471 

V. Norwich Union Insurance Co. (Can.) ooi 

V. O’Neil (Can.) 86 







Ixiv 


Table of Cases. 


PAGE 

MacKay (W. Malcolm), Ltd. v. Royal Ex- 
change Assurance Co. (Can.) ... ... 306 

Mackay, Ltd. &> Atkinson Lumber Co. v. 

British America Assocn. Co. (Can. ) ... 326 

McKean v. Commercial Union Insurance Co. 

)... ... ... ... ... ... ^13^1 

McKellar, Re (Can.) ... ... ... ... 349 

M'Kellar V. Summers (1854) ... ... ... 505 

Mackellar v. Summers, Ex p. Summers (1854) 505 
McKenna v. City Life Assurance Co. (1919) 361, 

362 

McKenzie v. iEtna Insurance Co. (Can.) 451, 453 

V. Corbett (Can.) ... ... ... 74 

Mackenzie v. Coulson (1869) ... ... 74, 175 

V. Mutual Life insurance Co. of 

New York (S. Af.) ... ... 376 

^ V. Shedden (1810)... ... 142, 258 

McKenzie v. Vansickles (Can.) ... ... 330 

Mackenzie r. Whitworth (1876) ... 47, 93, 

96, 98, 102, 117 

McKerrell, Re, McKerrell v. Gowans (1912) 385 
Mackie v. European Assurance Society (1869) 54, 

63 

Mackie, Dunn & Co. v. S. British Insurance 

Co. (S. Af.) 115 

M^KiUar v. Summers, Ex p. Summers (1854) 505 

McKinnon v. Crowe (Can.) 486 

Mackintosh v. Marshall (1843) ... 166, 170 

McLachlan v. Mtnsk Insurance Co, (Can.) ... 38 

McLaren v. Canada Central Ry. C3o. (Can.) ... 504 

V. Commercial Union Assurance Co. 

(Can.) ... ... ... ... ... ... 338 

McLauchlan v. Standard Fire & Marine In- 
surance Co. of New Zealand (Aus.) ... 309 

McLaughlin v. Hammill (Can.) 469 

V. McLaughlin (Can.) 451 

McLea v. St. John’s Marine Insurance Co. 

(Nfld.) 147 

Maclean v. Anthony (Can.) 486 

Maclenan v. Segar (1917) 9, 10 

McLeod V. I nsurance Co. of North America 

(Can.) ... 286 

V. Universal Marine Insurance Co. 

(Can.) 99 

Maclure v. General Accident Assurance Co. of 

Canada (Can.) 408 

McManus v. .®tna Insurance Co. (Can.) ... 335 

McMaster V. Jasper (Can.) 482 

V. Meakin (Can.) 474 

- • V. MUne (Can.) 465 

M Meters v. Shoolbred (1794) 273 

McMillan v. Accident Insurance Co., Ltd. 

(Scot.) 54, 59 

MacNair V. Coulter (1773) ... ... ... 122 

McNair & Co. v. Audenshaw Paint & Colour 

„ Ltd. (1891 ) 497 

McNeil w. North American Life Assurance Co, 
(Can.)... ... ... ... . _ 3Q2 

McNevin v. Canadian Railway Accident lii- 

T^8«™ce^. (Can.) 

McNutt V. Western Assurance Co. (Can.) ... 328 

MTherson v, Christie (Scot.) 11 

McPherson v. Guardian Insurance Cb. (Nfld.) 321, 

322 

Insurance <^. (Nfld.) ... 307 
McPherson & Quigley v. Fidelity-Phenix In- 
surance Co. of New York (Can.) ... 321 

McPhilUps r. London Mutual Fire Wani^ 

_qo. (Can.) 307 

V- Wolf (Can.) 481,489 

Mc^^ V. Phoemx Mutual Fire Insurance 

M‘Swiney r. ^yal Exchange Assurance ( 1 849) 98 

Macvicar r. Poland (1894) ... 409 

McWhirter t>. Learmouth (Can.) * ’ 492 


PAGE 

Magniac v. Hull Dock Cb. (1843) ... ... 502 

Magnus v. Buttemer (1862) ... 197, 201, 242, 243 
Maharaj Singh v. Chittar Mai (Ind.) 495 

Mahomed v. Anchor Fire & Marine Insurance 

Co. (Can.) 60 

Mahoney v. Provincial Insurance Co. (Can.) 164 
Maignen & Co. v. National Benefit Assurance 

Co., Ltd. (1922) 175, 202 

Main, The (1894) 122, 124, 252 

Mair v. Railway Passengers Assurance Cb., 

Ltd. (1877) 397 

Malcher & M^comess r. King William’s Town 
Fire & Marine Insurance & Trust Cb. 

(S. Af.) 813, 326 

MfJcolmson v. Hamilton Provident & Loan 
Society (Can.) 

Maldover v. Norwich Union Fire Insurance 

Co. (Can.) 313, 333 

Mallough V. Barber (1816) ... ... ... 79 

Malmberg v. Evans (H. J.) & Co. (1924) ... 64 

Malone v. Ross (Ir.) ... ... ... ... 601 

Malzard v. Hart (Can.) ... ... ... 492 

Man V. Shiffner (1802) ... ... ... 84 

Manby r. Gresham Life Assurance Society 

(1861) 363 

V. Robinson (1869) ... ... ... 478 

Manchester Fire Assurance Co. v. Wykes 

(1875) 338, 339 

Manchester Liners, Ltd. v. British &. Foreign 
Marine Insurance Co., Ltd. (1901) 105, 210 

Manfield V. Maitland (1821) ... ... ... 106 

Manitoba & North-West Loan Co. v. Routley 
(Can.)... ... ... ... ... ... 500 

Manitoba Assurance Co. v, Whitla (Can.) 44, 319 
Manitoba Farmers’ Mutual Hail Insurance 
Co. V. Fisher (Can.) ... ... ... ... 436 

Manitoba Farmers’ Mutual Hail Insurance 
Co. V, Lindsay (Can.) ... ... ... 436 

Mann V. Forrester (1814) ... ... ... 85 

Mann & Hobson r. Western Assurance Co. 

(Can.) 322,333 

Mann Macneal & Steeves v. Capital & 
Coimties Insurance Co. (1921) ... 163, 164, 

166, 170 

Mann Macneal & Steeves v. General Marine 
Underwriters (1921) ... 163, 164, 166, 170 

Manning V. Bowman (Can.) ... ... ... 39 

v. Gist (1782) 179 

V. Irving (1845) ... ... ... 270 

V. Newi^am (1782)... 272, 276, 278 

Mansell & Co. v. Hoade (1903) ... 219, 277 

Mansford r. Tonge, Curry & Co. (1850) ... 487 

Manufacturers Accident Insurance Co. v. 

Pudsey (Can.) 55 

Manufacturers Life Insurance Co. v. Anctil 

(Can.) 423 

V. Gordon 

(Can.) 361 

— V, Rowes 

( . )... ... ... ... ... ... 1 
Maple Leaf Milling Co., Ltd. v. Colonial As- 
surance Co. (Can.) ... 317, 320, 322, 823 

March, Ex p., Re Hilton (1892) 459. 460, 491 

Marco vitch v, Liverpool Victoria Friendly 

Society (1912) 370 

Mardorf v. Accident Insurance Co. (1903) 400, 401 
Mardorf & Accident Insurance Co., Re (1903) 400, 

401 

Margeson v. Commercial Union Assurance 

Co. (Can.) 884 

Margetts &; Ocean Accident Guarantee 

Corpn., lie (1901) 214 

Maria Magdalena, The (1779) 166 

Marine Insurance Co. v, China Transpacific 
S.S. Co. (1886) ... 246 



Table of Cases. 


Ixv 


PAGE 

Marine Mutual Insurance Assocn., Ltd. v. 

Young (1880) ... ... ... 433, 434 

Maritime Insurance Co., Ltd. v. Alianza In- 
surance Co. of Santander (1907) ... ... 70 

Maritime Insurance Co. v. Steams (1901) 131, 161 
Maritime Marine Insurance Co., Ltd. v. 

Fire Be-Insurance Corpn., Ltd. (1879) 100, 101 
Markle v. Niagara District Mutual Fire In- 
surance O/O* (Can.) ... ... ... ... 324 

Marks V. Hamilton (1852) ... ... ... 311 

V. Watson (Can.) ... ... ... 233 

Marrin v. Stadacona Insurance Co. (Can.) ... 307 

Marryat r. Wilson (1799) ... ... 168, 169 

Marsden r. City &, County Assurance Co. 

(1866) 321, 322, 332, 419 

v. Reid (1803) ... 39, 146, 147, 162 

Marshall v. Parker (1809) ... ... 122, 265 

V. Times I^e Insurance CJo. (Can.) 327 

V, Wawanesa Mutual Insurance Co. 

(Can.) ... ... ... ... 321 

— V. Western Canada Fire Insurance 


^^o. (O^aja.) ... ... ... ... ... 66 

Marshal & Scottish Employers’ Liability & 
General Insurance Co., LW., iJe (1901) ... 393 
Marten v. Nippon Sea' & Land Insurance 

Co., Ltd. (1898) ... 117, 132, 133 

V. Steamship Owners’ Underwriting 

Assocn. (1902) ... ... ... 118 

V. Sydney Lloyds (1896) ... ... 269 

V. Vestey Brothers, Ltd. (1920) ... 138 

Maitin, i2c, Canadian Credit Men’s Trust 
Assocn. V. Royal Scottish Insurance Co. 

.) 

Martin v. Crokatt (1811) ... ... ... 285 

r. Fowler (Can.) ... ... ... 484 

V. Granger (1863) ... ... ... 272 

• V. Home Insurance Co. (Can.) ... 61 

r. Howard.(Can.) ... ... ... 22 

v. SitweU (1691) 301 

r. Travellers’ Insurance Co. (1850) ... 399 

V. Tritton & Jameson (1884) ... 479 

Martin’s Claim, Be Teignmouth & General 
Mutual Shipping Assocn. (1872) ... 67, 441 

Martineau v. iutching (1872) ... 308, 309 

Martinius v. Helmuth & Schmidt (1817) ... 473 

Mary Thomas, The, Mary Thomas S.S. Co., 

Ltd. V. Globe Marine Insurance Co., Ltd. 


(1894) 231, 235 

Maslin v. Casey (N.Z.) ... ... ... 477 

Mason v. Agricultural Assurance Assocn. of 

Canada (Can.) ... ... ... 334 

r. Andes Insurance Co. (Can.) 44, 334 

V. Bolton's library. Ltd. (1913) ... 486 

V. Cameron, Be Cameron (Can.) ... 377 

V. Hamilton (1831) ... ... ... 456 

V. Hartford Fire Insurance Co. (Can.) 41, 

42, 44 

■ V. Harvey (1863) ... ... ... 332 

V. Joseph (1804) ... ... ... 86 

V. Massachusetts Benefit Life Assocn., 

Allen's Case, O'Dea’s Case (Can.) ... 350, 


361 

V. Sainsbury (1782) 309, 310 

V. Skurray (1780) • ... ... 69, 276 

Maspons y Hermann v, Mildred (1882) ... 86 

Massey Manufacturing Co. v, Gaudry (Can.) 502 
Massey-Harris Co. r. Dell (Can.) ... 491, 492 

Masuret v, Lansdell (Can.) 611, 612 

Matsuda v. Waldorf Hotel Co., Ltd. (1910) 20 

Matthew v. Northern Assurance Co. (1878) 390, 

TLT 

Matthews r. New Zealand Insurance Co. 

^ (N.Z.) 61,332 

Matthie v. Potts (1802) 132 

Matveieff & Co. v. Ciossfleld (1903) ... 72, 296 


PAGE 


Maughan V. Ridley (1863) ... ... ... 374 

Maury v. Shedden (1809) ... ... ... 277 

Mavro v. Ocean Marine Insurance Co. (1875) 234 

May V. Christie (1815) ... ... ... 297 

r. Jacobs (1885) ... ... ... ... 433 

V. Routlege (Can.) ... ... ... 490 

V. Standard Fire Insurance Co. (Can.) ... 317 

May all V. Mitford (1837) ... ... ... 330 

3Iaydew v. Forrester (1814) ... ... ... 79 

Maydhew v. Scott (1811) ... ... ... 180 

Maye v. Colonial Mutual Life Assurance 
/feciety, Ltd. (Aus.) ... ... ... 68 

Maynara v. Rhode (1824) ... ... ... 369 

Mayne v. Walter (1782) ... ... ... 182 

Me^ V. Davison (1835) ... ... 86, 102 

Meadway v. Rhodes (Aus.) ... ... 356, 375 

Meagher v. Home Insurance Co. (Can.) ... 69 

V, London & Lancashire Fire Insur- 
ance Co. (Aus.) ... ... ... ... 326 

Meams v. Ancient Order of United Work- 


men (Can.) ... ... ... ... ... 377 

Mechanics Building & Savings Society r. Gore 
District Mutual Fire Insurance Co. (Can.) 44, 307 
Medawar r. Grand Hotel Co. (1891) 6, 7, 14, 16 

Meehan v. Union Marine Insurance Co. 


(Nfld.) ... ... ... ... ... 194 

Melin v. Dumont (1869) ... ... ... 482 

Mellish, Ex p.. Be Stokes (1919) ... ... 386 

V. AUnutt (1813) ... ... ... 130 

V. Andrews (1812) ... ... 281, 284 

V. (1813) 149 

V, BeU (1812) 65 

r. Staniforth (1811) ... ... ... 180 

Mellon Estate, Be (Can.) ... ... ... 388 

Melville V. Smark (1841) ... ... ... 502 

Mendelsohn v. Estate Morom (S. Af.) ... 312 


Mentz, Decker & Co. v. Maritime Insurance 

Co. (1910) 151, 162, 221, 222, 224 

Menzies r. North British Insurance Co. 


(Scot.) ... ... ... ... ... 322 

Mercantile Marine Insurance Co. v. Tithering- 
ton (1864) ... ... ... ... ... 137 

Mercantile S.S. Co., Ltd. v, Tyser (1881) ... 142, 

172, 209, 210 

Mercer r. Stanbury (1857) ... ... ... 609 

Merchants Bank v. Herson (Can.) ... ... 475 

V. McLean (Can.) ... ... 460 

V. Peters (Can.) ... 455, 456 

Merchants Fire Insurance Co. v. Eqmty Fire 
Insurance Co. (Can.) ... ... ... 320 

Merchants Life Assn, of Toronto, Re, 
Vernon Claims (Can.) ... ... ... 344 

Merchants Marine Insurance Co. v. Barrs 


(Can.) 65, 81. 
103, 282 
r.Rumsey 

(CJan.) ... ... ... ... 103, 128 

Merchants Trading Co. v. Universal Marine 

Co. (1870) 197, 201 

Meredith v. Rogers (1839) ... ... ... 505 

v. Walker, Be Walker (1893) ... 383 

Meretony v. Dunlope (1783) ... ... ... 126 

Merino v. Mutual Reserve Life Insurance 
Co. (1904) ... ... ... ... ... 371 

Merrick v. I^vincial Insurance Co. (Can.) ... 330, 

331 

t>. Webber (1843) 489 

Merritt v. Niagara DisMct Mutual Fire In- 
surance Co. (Can.) ... 435 

Mersey Dock Board A Freight of Din Manin, 

Be (1863) ... ... ... ... ... 493 

Mersey Docks & Harbour Board, Ex p. 

(1899) 451, 452, 466 

Mersey Mutual Underwriting Assocn., Ltd. v. 
Poland (1910) 136, 144 



Ixvi 


Table op Cases. 


PAGE 

Metcalfe v. Par^ (1814) ... 149 

Metropolitan lire Insurance Co. r. Montreal 

Towing Co. (Can.) 40, 366 

Meux v. Bell (1833) 472 

Meyer V. Gre^n (1784) 46, 803 

V. Ball! (1876) 239, 278 

Meynell v. Angell (1862) 465 

Mi(mael v. Gillespy (1857) 126, 280 

V, Tredwin (1856) 195 

Michel V. Colonial Insurance Co. of New 

^ Zealand (Aus.) 334 

Middlewood v. Blakes (1797) 147 

Midland Insurance Co. v. Smith (1881) * 309, 322, 

323, 343 

MiJdmay v. Folgham (1797) 309 

Mhdred, Goyeneche A Co. v. Maspons (1883) 86 

Miles V. Ontario Equitable Life Insurance 

Co. (Can.) 399 

Millar (For Victoria Fire &; Life Insurance 

Co.) v. Boddam (Aus.) 77 

Miller v. Federal Coffee Palace (Aus.) 3, 4, 11 

V, Jj&w Accident Insurance Co. (1903) 210 

V. National Mutual Life Aasocn. of 

Australasia, Ltd. (Aus.) 391 

V. Tetherington (1862) 73, 232 

V. Warre (1824) 106, 142 

V. (1825) 136 

V. Woodfall (1857) 289 

Miller & Co. v. Solomon (1906) '608 

Miller-Morse Hardware Co. v. Dominion Fire 

Insurance Co. (Can.) 307, 318 

Mill^ V. Fletcher (1779) 273, 277 

Milhcan v. Scottish Metropolitan Assurance 

(Can.) 395 

M^idge V. Stymest (Can.) ... Ill, 112, 248, 282 
MiUigan V, Equitable Insurance Co. (Can.) ... 311 

Mlllikeno. mdd (Ir.) 381 

Mills r. Albion Insurance Co. ^ Hamilton 

(Scot.) 38,39 

'. 188 

Millville Mutual Marine & Fire Insurance 

Co. V. DriscoU (Can.) 253, 287 

Milward v, Hibbert (1842) 231, 232 

Mdward & Co., Be (1900) 481 

Miner v. Excelsior Life Assurance Co. (Can.) 364 
Mmett r. Anderson (1794) ... ... 140 

Minucoe v. London, Liverpool & Globe In- 

Burance Co., Ltd. (Aus.) 336 

Mitchell V, City of London Assurance Co. 

^(Can.) 320 

t’. ^16 (1787) 283 

V. Fidelity 4fc Casualty Co. of New 

York (Can.) 398 

V. Hayne (1824) 47O 

— ; V. Woods (1867) 14 

Mitehell & Gray v. Calder (Scot.) ... 241 

Mitsui r. Mumford (1915) 420, 421 

Mittleberger v. British America Fire & Life 

Insurance Co. (Can.) 298 

Moffatt V. Beliance Mutual Life Assurance 

Soci^yJCan.) 50 

Moplett, (No. 2) U922) 473 

Exchange Assurance Co. 

(lol5) ... ,,, 178 

Molinos Be Arroz v. Mumford (1900) 420 

Molhson V. Staples (1778) ... .. 426 

— V. Victoria Insurance Co. (N.Z.) !!! 312 

Molsons Eager (Can.) 459 

Money v. Gibbs (Ir.) qoc 

Mom^tor Plow Works v. Allen (Can. ) . . . 434 

Montagu r. Forwood (1893) 85 86 

Montgomerie v. United Kingdom Mutual ’ 

Steamship Assocn. (1891) 441 

Montgomery v. Eggington (1789) ! I43 

— V. Hunter (Can.) 480 


PAGE 

Montgomery & Co. v. Indemnity 'Mutual 
Marine Insurance Co. (1902) ... ... 233 

Montoya v. London Assurance Co, (1851) ... 205, 

206 

Montreal Assurance Co, v. McCormick (Can.) 300 

V. M‘Gillivray (1869) 68 

r. (1861) 68 

Montreal Light, Heat & Power Co. v. 

Sedgwick, [1910] A. C. 698 ... 264, 265 

Montri^ light, Heat & Power Co, v, 
Sedgwick (Can.) (1910), 30 0. L. T. 821 ... 254 

Moody V. Surridge (1798) ... ... ... 69 

Moor Line, Ltd. v. King (1920) ... ... 230 

Moore, Be, Exp. Ibbet^n (1878) ... ... 373 

V. Citizens Fire Insurance Co. (Can.) 44, 325 

V. Confederation Life Assocn. (Can.) ... 360 

v. Evans (1918) ... ... ... 421 

V. Globe Indemnity Co, of Canada 

(Can.) ... ... ... ... 363 

V. Halfey (Aus.) 60 

V. Hawkins (1894) ... ... ... 466 

V. Metropolitan Life Insurance Co. 

(Can.) 370 

v. Mourgue (1776) ... ... ... 81 

V, Provincial Insurance Co. (Can.) 176, 240 

v. Taylor (1834) 138,141 

v. Usher (1835) 471 

V. Woolsey (1854) ... 367, 368, 369 

Moran v. North Empire Fire Insurance Co. 

(Can.) 320 

V. Taylor (Can.) 180 

Moran, Galloway & Co. v. Uzielli (1905) 43, 63, 

„ , 99, 102, 114 

Morck V. Abel (1802) 304 

Mordy V. Jones (1825) 209 

Moretti v. Dominion of Canada Guarantee & 

Accident Insurance Co. (Can.) 403 

Morewood v. Wilkes (1833) ... • 488 

Morgan v. Hunt (Can.) 370 

V. Marsack (1816) 450, 456 

V. Morgan’s Judicial Factor (Scot.) 46 

V. Price (1849) 124 

V. Pryor (1823) 164 

— V. Bavey (1861) ... 12, 13, 14, 17 

Monce v. Anderson (1876) ... 102, 105, 109, 195 

Morin v, Anglo-Canadian Fire Insurance 

Co. (Can.) 321,328 

Monson v. Gibbon (Scot.) ... 170 

Morivian, Jn the Goods 0/ (1902) 388 

Morland v. Isaac (1855) 379, 38I 

Morocco Land Co. v. Fry (1865) 74 

Morran v. Bailway Passengers Assurance Co. 

of London, England (Can.) 400 

Morris , Be, Ex p. Streeter (1881) 497 

, Be, Exp. Webster (1882) 501 

V. Northern Assurance Co., Ltd. 

(S. Af.) 320 

V. Northern Employers’ Mutual In- 
demnity Co. (1902) 400 

-- — V. SaJberg (1889) 486 

Morrison v. City of London Fire Insurance 

Co. (Can.) 332 

V. Muspratt (1827) 361, 867 

V. Nova Scotia Marine Insurance 

Co., Ltd. (Can.) ... 194, 197 

■ -V. Universal Marine Insurance Co. 

^ (1872) ]66, 166, 167 

V, Universal Marine Insurance Co, 

t^(^^3) 73,166,166,167 

Morrison & Masoh v, Scottish Employers’ 
Liability, etc. Assurance Co. (Scot.) 405, 406 
Momson Mill Co. v. Queen Insurance Co. of 

America (Can.) 208 

Morrow V, Lancashire Insurance Co. (Can.) 44, 

307, 333 



Table op Cases. 


Ixvii 


PAQB 

Morrow v, Waterloo County Mutual Fire 

Insurance Co. (Can.) 321, 334 

Mortgage Insurance Corpn. v. Inland 

Bevenue Oomrs. (1888) 442, 443 

Mortimer v. Broadwood (1869) ... 424. 425 

Morton v. Patillo (Can.) 281 

Moses, Ex p., Beswick v. Boflfey (1864) ... 610 

— V. Pratt (1816) 304 

Moses Claun, Be, Beswick v. Boffey (1864) 606, 

^ . 507,610 

Mosley v. Posset (1698) 15 

Moss V. Byrom (1796) ... 154, 156, 222 

V. Tjegal^ dc General Bife Assurance 

Society of Australia (Aus.) ... 387 

V. BusseU (1884) 17 

V. Smith (1850), 9 O. B. 94 253, 259, 260, 

268, 280 

V. Smith, The Alfred (1850), as reported 

in 0 L. T. 107 271 

V. Townsend (1612) 22 

Motor Union Insurance Co., l.td. v. Boggan 

,,(1^23) 418.419 

Motteux V, London Assurance (Governor & 

,,Co.)(1739) 52,136,153 

Mount r. Harnson (1827) 281 

r. Larkins (1831) I44 

— . ^ . (1832) ... ... ... 144 

Mountain v. Whittle (1921) ... 127, 128, 199 

Mountney v. Smith (Aus.) 0, 7 

Mowat V, Boston Marine Insurance Co. (Can.) 40, 

„ . , 08, 243, 246 

V. Provident Savings Life Assocn. 
Society (Can.) 37I 


Mowatt V. Goodall (Can.) 
Moxon V. Atkins (1812) 
Muckleston v. Smith (Can.) 
Muir V. Fleming (1822) 

V, McBride (Nfld.) 


... 65 

73, 130 
... 487 
... 387 
436, 437 


Muirhead v. Forth & North 80a Steam- 
boat Mutual Insurance Assocn. (1894) ... 122, 

438 439 

Muller r. Thompson (1811) ...*185 

MuUett V. Shedden (1811) ... ... ... 255 

Mullin V, Pascoe (Can.) ... ... ... 473 

Mulliner v. Florence (1878) ... 7, 19, 20, 22, 23 

Mulvey v. Gore District Mutual Fire Assur- 
ance Co. (Can.) 46, 833 

Mumford v. Mumford (Can.) ... ... ... 349 

Munro v. Vandam (1794) I94 

Munro, Brice & Co. v. Marten (1920) 204. 227 

V. R. (1920) ... 204, 227 

V. War Risks Assocn. 

204 

Munroe. The (1893) 213, 243 

Munsle v, McKinley (Can.) 452 

Murchie v, Victoria Insurance Co. (N.Z.) ... 808 
Murdoch v. Taylor (1840) ... ... ... 503 

Murdock V. Heath (1899) 412 413 

— — n. Potts (1796) 143 

Murntt V. Royal Insurance Co., Ltd. (1922) 56 

Murietta v. South American, etc. Co., Ltd. 

(1893) 471,472 

Murphy v. Bell (1828) 425 

v. Mutual Insurance Club (Nfld.) ... 436 

V. Taylor (Ir.) 375 

Murray v, Macdonald (Can.) 377 

Musgrave r. Mannheim Insurance Co. (Can.) 279, 

280 

Mutchmor v. Waterloo Mutual Fire Insurance 
- (Can.) ... ... ... ... 44 

Mutton V. Young (1847) 405 

Mutual Fire Insurance Co. of Wellington 

County V. Frey (Can.) 320, 436 

Mutual life Assurance Co. of New York v. 
Anderson (Can.) 49, 423 


PAGE 

Mutual Life Insurance Co. of New York v. 

Ingle (S. Af.) ... ... ... ... 370 

Mutual Life Insurance Co, of New York 
V. Moss (Aus.) ... ... ... .. 867 

Mutual Life Insurance Co. of New York v 
Ontario Metal Products Co., Ltd. (1926) .. 862 

Mutual Life Insurance Co. of New York v 
Pechotsch (Aus.) ... 388 

Mutual Relief Society of N. S. v. Webster 
(O^an. ) ... ... ... ... ... 862 

Mutual Reserve Life Insurance Co. v. Foster 

(1904) 371 

My burgh & Co. v. Protecteur Fire Assurance 
(i^. f * ) ... ... ... ... ... 

Myers v. United Guarantee & Life Assurance 
Co. (1855) ... ... ... ... ... 458 

Myles V. Montreal Insurance Co. (Can.) ... 


N. 


Nagoremull v. Triton Insurance Co., Ltd. 

(1924) ... ... ... ... ... 64 

Nakata v. Dominion Fire Insurance Co. 

(O^an. ) ... ... ... ... ... 66 

Napier v. Wood (Scot.) ... ... ... 71 

Nathan v. Botto^ey (1903) ... ... ... 513 

Nathanson v. Commercial Insurance Co. 

(S. Af.) ' , 340 

National Bank of Australasia v. Brock (Aus.) 412 
National Bank of Scotland v. Forbes (^ot.) 376 

National Bank of South Africa v. Standard 
Marine Insurance Co. (1916) ... ... 69 

National British & Irish Millers^ Insurance 


Co. V. Martin (1911) ... 338 

National Fire & Marine Insurance Co. of 
New Zealand v. Australian Mercantile 
Union Insurance Co. (N.Z.) 

National Fire & Marine Insurance Co. of 
New Zealand v. Davies (1891) ... ... 51 

National Fire Insurance Co. v. McLaren 
(Can.) .»• ... ... ... 

National Marine Insurance Co. of Australasia 
r. Halfey (Aus.) ... ... ... ... 120 

National Mutual Life Assocn. of Australasia, 

Ltd. V. Kidman (Aus.) ... ... ... 354 

National Mutual Life Assocn. of Australia v. 
Angelo (Aus.) 

National I^tector Fire Insurance Co., Ltd. 

V. Nivert (1913) ... ... ... ... 319 

National Trust Co. v. Hughes (Can.) 385, 386 
Natusch V. Hendewerk (1871) ... ... 75 

Naubert, Be (Can.) ... ... ... ... 877 

Naughter v. Ottawa Agricultural Insurance 


Co. (Can.) 

Navone v. Haddon (1860) 

Naylor v. Palmer (1863) 

V. Taylor (1829) 

Neal V. Erving (1793) 

Neale v. Crocker (Can.) 

V. Molineux (1847) 

Neale & Wilkinson v. Rose (1898) 

Needier v. Standard Accident Insurance Co., 


60, 324, 325, 326, 
331 

263 

220 

265, 267, 268, 278 


374 

134 


Ltd. (1894) - 

Neill V. Trav^ers* Insurance Co. (Can.) ... 370 
V. Union Mutual Life Insurance Co. 

(Can.) 361 

Neilson v. De Lacour (1797) ... ... ... 141 

— V. Trusts Corpn. of Ontario (Can.) 376, 

378 

Nelson v. Barter (1864) ... 460, 461, 478 

V. Empress Assurance Corpn., Ltd. 

(1905) 48, 121, 298 

V. Salvador (1829) ... 47, 176, 178 



Ixviii 


Tabus of Cases 


PAGE 

Nesbitt V* Lvishington (1702) ... ... 218, 220 

Netberholme, The (1895) ... ... ... 294 

Neville A; Jack v. Equitable Fire Insurance 
0o> (Nfld.) ... ... ... ... ... 323 

New Hamburg & Brazilian By. Co., Re (1876) 460 
New Orleans S.S. Co. v. London & Provincial 
Marine A; Oeneral Insurance Co. (1909) ... 298 
New Zealand Insurance Co., Ltd. v. Tyneside 

Proprietary, Ltd. (N.Z.) 426 

New Zealand Shipping Co., Ltd. v. Duke 

(1914) 99, 104 

New Zealand University v. Standard Fire & 
Marine Insurance Co. (N.Z.) ... ... 413 

Newbigging v. M‘Gregor & Co. (Scot.) 137, 138 

Newby v. Bead (1761) 203 

V. Beed (1763) ... 124 

Newcastle Fire Insurance (3o. v. Macmorran 
& Co. (1815) ... 47, 51, n., 326, 328 

Newcastle Steamship Indemnity Assocn. v. 

Nicholson (1886) ... ... ... ... 432 

Newcombe v. Anderson (Can.) ... 3, 20 

Newfoundland Marine Assurance Co. v. 

Barron (Nfld.) ... ... ... ... 46 

Newis V. General Accident, etc. Assurance 
C3orpn. (^lus.) ... ... ... .. 

Newman v. Ca^et (circa 1780) 

v. Lyons (Can.) 

V. Newman (1885) ... 

V. Oughton (1911) ... 

V. Bow (Nfld.) 


45 

233 

491 

378 

483 

70 

608 


Newsum Sons A Co., Ltd. v. James (1909) 

Newton v. Moody (1839) 469, 471 

V. Trigrg (1691) ... 4,6,9,21,23 

Niagara District Mutual Fire Insurance Co. 

V. Gordon (Can.) ... ... ... ... 432 

Niagara District Mutual Fire Insurance Co, 

V. Lewis (Can.) ... ... ... ... 336 

Nicholls r. Lundy (Can.) 505 

Nichols A Co. v. Scottish Union A National 

Insurance Co. (1885) 337, 338 

Nicholson v. Phoenix Insurance Co. (Can.) ... 323 

— V. Power (1869) ... ... 164, 166 

Nickels A Co. v. London A Provincial Marine 
A General Insurance Co. (1900) ... 

Nickle Brothers v. Liverpool A London A 

Globe Insurance Co. (N.Z.) 

Nickolson v. Knowles (1820) 

Nicol t?. Goodall (1804) 

Niedricla v. St. Lawrence Agency (Can.) 

Niobe, The, M'Cowan v. Baine A Johnston 

(1888) 

V, Baine A Johnston 


208 

320 

456 

116 

318 

213 

213 

67 

333 

469 

319 


(1891) 

Nixon V, Albion Marine Insurance Co. (1867) 

V. Queen Insurance Co. (Can.) 

r. Wilks (Ir.) 

Noad V, Provincial Insurance Co. (Can.) ... 
Nobel’s Explosives Co. v. British Dominions 

General Insurance Co. (Scot.) 

Noble t>. Kennoway (1780) ... 

Nonnen v. Kettlewell (1812) ... 

v. Beid(1812) 

Norris v, Caledonian Insurance Co. (1869) ... 
North American Accident Insurance Co. v 
Newton (Can.) 

North American Life Assurance Co. r. BroDhv 
(Can.) f 

Nort^.^erican life Assurance Co. i?. Elsoii 

North Atlantic S.S. Co., Ltd. v. Burr (1904) ^* 2 ^ 9 ^ 

271 

Grain Co. v, Springinatik 

Tie, siberte A Som 'v. Oceii 
Marine Insurance Co. (1894) ... 214, 216 


... 419 
42, 72, 168 
... 129 
129 
384 

444 

46 


PAGE 

North British A Mercantile Insurance Co. v. 
liondon, Liverpool A Globe Insurance Co. 

(1877) 124,126,889,340 

North British A Mercantile Insurance Co. v. 

Moffatt (1871) 816 

North British A Mercantile* Insurance Co. v. 

Stewart (Scot.) ... ... ... ... 391 

North British A Mercantile Insurance Co. v. 

Tourville (Can.) ... ... 318 

North British Insurance Co. v. Barker (Scot.) 863 

V. Hallett (1861) 376 

V. Tunnock A 

Fraser (Scot.) ••• ••• .•* 62 

North-Eastern 100 a Steamship Insurance 
Assocn. V. Bed S. Steamship Co., Ltd. 

(1906) 488, 442 

North of England Iron Steamship Insurance 
Assocn. V. Armstrong (1870) ... 122, 292 

North of England Oil-Cake Co. r. Archangel 
Insurance Co. (1876) ... ... ... 92 

North Shipping Co., Ltd. v. Union Marine 
Insurance Co., Ltd. (1919) ... ... 302 

North West Commercial Travellers’ Assocn. 

V. London Guarantee A Accident'Co. (Can.) 396 
North-West Thompson A Huston Electric 
Co., Claimants, Fhillips Electrical Works 
r. Armstrong (Can.) ... ...‘ ... 492 

North 'Western life Insurance Co., Re (Can.) 429 

Northcote v. Beauchamp (1831) ... ... 488 

Northern Trust Co. v. Coldwell (Can.) ... 370 

Norton v. Boyal Fire A Life Assurance Co. 

(1885) 318 

Norvifle v. St. Barbe (1807) ... ... ... 146 

Norwich Equitable Fire Ajssurance Society, 

Re, Boyal Insurance Co.’s Claim (1887) ... 38 

Norwich Union Fire Insurance Co. v. Le Bell 

(Can.) 325 

Norwich Union Fire Insurance Society v. 
Colonial Mutual Fire Insurance Co. (1922) 118, 

r . . . 

Norwich Union Fire Insurance Society, I/td. 

V. South African Toilet Bequisite Co., 

Ltd. (8. Af.) 380 

Notman r. Anchor Assurance Co. (1868) ... 40, 

366 

Nourse v. Liverpool Sailing Ship Owners’ 
Mutual Protection A Indemnity AjBsocn. 

(1896) ... f. 287 

Nova Scotia Marine Insurance Co. v. Eisen* 

haur (Can.) 152 

Nova Scotia Marine Insurance Co. v. Steven- 
son (Can.) 61 

Nova Scotia Tramways, etc. Co., Ltd. v. 

Employers* Liability, etc. Co., Ltd. (Can.) 406 
Nova Scotia Trust Co. v. Mutual life Insur- 
ance Co. of N.y. (Can.) 51. 346 

Nuel V. Smith (1840) 804 

Nunn A Co. v. Tyson (1901 ) 502 

Nutt V. Bourdieu (1786) 228 


0 . 

O’Brien v. Bull (Can.) 499 

Ocean Accident A Guarantee (Jorpn. v. 

PowUe(C^n.) 399 

Ocean Accident A Guarantee Corpn. v, 
William* {N.Z.) 397 

Ucew Iron Steamship Insurance Assocn., 

Ltd. V. Leslie (1887) 440 

Oc^o S.S. Co. v. Faber (1907) 226 

O Connor v. Commercial Union Insunuoce 

^ Oo.lCan.) 886 

— V. Grand International Hotel Oo. 

la, 17 



Table of Cases. 


Ixix 


PAGE 

O'Connor v. Merchants Marine Insurance Oo. 

(Can.) 198,221,224 

— V. Quinn (Aus.) ••• ••• 496 

Oddy V. Bovill (1802) 184 

O’Dea’s Case (Can.) ... ... ... 360, 361 

Oesterreichische Export A.G. v. British In- 
demnity Insurance Co., Ltd. (1914) ... 298 

Official Receiver, Ex p., Be Tyler (1907) ... 385, 

386 

V, Licenses Insurance 

Corpn., Re Birkbeck Permanent Benefit 

Building Society (1913) 420 

Offor V. Gray, The Teazer (1853) ... ... 172 

Ogden V. Craig (Can.) ... ... 465, 472 

V. Montreal Insurance Co. (Can.) ... 311 

Ogle V. Wrangham (1790) ... ... ... 77 

O’Heam v, Yorkshire Insurance Co. (Can.) 404 

Oldfield V. Price (Secretary of General Fire 
Assurance Co.) (1860) ... ... ... 340 

Oldman V. Bewicke (1786) ... ... ... 334 

O’Leary v. Pelican Insurance Co. (Can.) ... 128, 

286 287 

Oliver V. Cowley (1765) ... ... ... 194 

V. Lewis (1889)... ... ... ... 509 

Oliverson v. Brightman (1846) ... 133, 134 

Ollier V. Todd, Laurie & Chaplin (1846) ... 485 

O’Meara v. Royal Insurance Co. (Aus.) ... 443 

Omnium Securities Co. v. Canada Fire 
Mutual Insurance Co. (Can.) ... ... 326 

O’Neill V. Ottawa Agfricultural Insurance 
Co. (Can.) ... ... ... ... 323, 326 

Ontario Bank v. Haggart (Can.) ... ... 457 

V. Merchants Bank of Halifax 

(Can.) ... ... ... 473 

1 ^, Revell (Can.) ... ... 480 

Ontario Mutual Life Assurance Co. & Fox, 

Re (Can.) ... . . ... ... ... 375 

Ontario Silver Co. v. Tasker (Can.) ... ... 604 

Onyon V. Washboume (1850) ... ... 485 

Oom V. Bruce (1810) ... ... ... ... 304 

V. Taylor (1812) ... ... ... ... 181 

Oppenheim v. Fry (1864) ... ... ... 248 

V. White Lion Hotel Co. (1871 ) 14 

Oram v, Sheldon (1836) ... ... 500, 603 

Orbona, The (1853) ... ... ... ... 1^4 

Orchard v. .^tna Insurance Co. (Can.) ... 105, 

106 

V. Bush A Co. (1898) ... 3, 4, 13 

O’ReiUy v. Gonne (1815) 153, 164 

— V. Royal Exchange Assurance (1815) 153 

Oriental Government Security Life Assurance 

Co. V. Narasimha Chari (Ind.) ... ... 49 

Oriental Government Security Life Assurance 
Co. V. Sarat Chandra Chatterji (Ind.) 350, 356 
Oriental Government Security life Assurance, 

Ltd. V, Vanteddu Ammiraju (Ind.) ... 391 

Oriental S.S. Co. v. Tylor (1893) 107 

Osser V. Provincial Insurance Co. (Can.) 44, 320 
Ostler V. Bower (1836) ... ... ... 468 

Oswell V. Vigne (1812) 182 

Otago Farmers’ Co-operative Assocn. of New 
Zealand v. Thompson (1910) ... 69, 71, 240 

Ottawa Agricultural Insurance Co. v. Sheri- 
dan (Can.) 312 

Ottley V. Gray (1847) 389 

Ougier V. Jennings (1800) 71, 72, 168 

Oulton, Ret Jones v. Taylor (Can.) ... ... 46 

Outram v. Smith (Can.) 109 

Ovington v. BeU (1812) 294 

V. Ocean Mutual Marine Insurance Co. 

(Can.) 70 

Oxford Permi^nt BuUdiiig & 

^ciety ju. Waterloo County Mutual Fire 

InsTttanoe Oo. (Can.) 814 

Oxfordshire Sheriff, Be (1887) ... 600, 601 

J. — VOL. ZXIX, 


P. 

PAGE 

Pachal V. Germania Fire Insurance Co. 

(G/a.xx. )... ... ... ... ... ... ^13^1 

Pacific Coast Insurance Co. v. Hicks (Can.) 44, 428, 

429 

Pacific Coast Realty Co. v. German American 
Insurance Co. (Can.) ... ... 335, 336 

Pacific Fire & Marine Insurance Co. v. 

Anderson (Aus.) ... ... ... ... 46 

Padstow Total Loss & Collision Assurance 
Assocn., Rct Ex p. Bryant (1882) ... ... 433 

Page r. F^ (1800) ... ... ... ... 115 

V. Hill & Wood (1832) 458, 459 

V. Rogers (1785) ... ... ... ... 299 

— — V. Thompson (1804) ... ... ... 219 

PaUin V. Northern Employers’ Mutual In- 
demnity Co. (1926) ... ... ... ... 407 

Palatine Insurance Co. v. Gregory (1926) ... 307 

Palin V. Reid (Can. ) ... ... ... ... 11 

Palmer v. Blackbmn (1822) ... ... 63 1 236 

V. Costerton (1843) ... ... ... 76 

— V. Penning (1833) ... ... ... 136 

V. Fraser (1839) ... ... ... 457 

■ — V. Marshall (1832) ... ... ... 136 

— V. Naylor (1854) 220, 225 

V. Ocean Marine Insurance Co. (Can.) 57 

V. Patterson (1844) ... ... ... 456 

V. Ross (Can.) ... ... ... 492 

Palyart v. Leckie (1817) ... ... ... 305 

Pandorf v. Hamilton (1886) ... ... ... 203 

Papas V. General Accident, Fire & Life 
Assurance Cbrpn., Ltd. (S. Af.) ... ... 41 

Paquin, Ltd. v. Robinson (1901) ... ... 483 

Parfitt V. Raydon (1846) ... ... 187,189 

V. Thompson (1844) ... ... ... 193 

Pariente v. Pennell (1844) ... ... ... 493 

Paris V. Gilham (1813) ... ... 339, 458 

Paris Manufacturing Co. v. Wells (Can.) 406, 467 
Park V. Hammond (1815) ... ... ... 80 

17. (1816) 80 

V. Phoenix Insurance Co. (Can.) 307, 312, 

317 319 

Parke v. Hebson (1820) ... ... ... 142 

Parker v. Agricultural Mutual Insurance Co. 

(Can.) ... ... ... ... 324 

V. Booth (1831) ... ... ... 488 

V. Budd (1896) 271 

V. Capital Life Insurance Co. (Can.) 353 

— — r. Flint (1699) 3, 4, 6, 8, 9, 10 

— — — v. Linnett (1834) ... ... ... 497 

V. Potts (1816) ... 187, n., 191, 194 

Parkes v. Bott (1838) ... ... ... 377, 378 

Parkhurst V. Foster (1699) ... ... ... 3 

Parkin V. Dick (1809) ... ... ... ... 169 

V. Tunno (1809) ... ... ... 208 

Parkinson V. Collier (1797) ... ... 71, 133 

Parlee v. Agriculture Insurance Co, (Can.) 312 
Parmeter v. Cousins (1809) ... ... 135, 189 

V. Todhunter (1808) ... 281, 282 

Parnell r. Steadman (1883) ... ... ... 496 

Parr V. Anderson (1806) ... ... 69, 71, 166 

V. London, Edinburgh & Glasgow 

Assurance Co. (1891) ... ... 54, 61, 371 

Parrs Bank v. Albert Mines Syndicate (1900) 410 

Parry v. Aberdein (1829) ... 267 

V. Great Ship Co. (1863) ... ... 74 

PanK>n v. Sundry insurance Cos. (Can.) ... 428 

Parsons v, Bignold (1846) ... ... ... 69 

V. Citizens* Insurance Co. (Can.) ... 60, 

61, 325 

v. Marine Insurance Co. (Nfld.) ... 124 

V. Queen Insurance Co. (Can.) 66, 312, 

314, 316 

V. Scott (1810) 273 

/ 



Ixx 


Table of Cases. 


PAGE 

Parsons r. Standard Fire Insurance Co. 

^0>an« } ••• 

V. Victoria Mutual Fire Insurance 

Co. (Can.) ... ... ... ... ... 441 

Pascoe r. Norwich Union Insurance Society 
(IN'. ^.) ... ... ... ... ... 44 

Passaportis v. Guardian Assurance Co., Ltd. 

(S. Af.) ... ... ... ... ... 883 

Patch t% Pitman (Can.) ... ... 280, 281 

Paterson v. Harris (3861) ... 116, 197, 200 

t’. Powell (1882) 426, 427 

Patoini V. Campbell (1843) ... ... ... 456 

Patrick v. Fames (1813) ... ... 142, 143 

Patterson r. Black (1780) ... ... ... 388 

r. Centred Canada Insurance Co. 

(Can.) 317, 320, 329, 835 

— V. Kennedy (Can.)... ... ... 600 

r. Langley (Can.) ... ... ... 492 

r. Oxfora Farmers Mutual Fire 

Insurance Co. (Can.) 326, 832 

V. Bitchie (1815) ... ... ... 267 

V. Royal Insurance Co. (Can.) 54, 66 

Patton V. Employers’ Liability Assurance 
Coiyin. (Ir.) ... ... ... ... ... 402 

Paul, Ltd. V. Insurance Co. of North America 

(1899) 132 

Pawle & Co. v. Bussell (1916) ... ... 417 

Pawson r. Bamevelt (1778) ... ... ... 47 

V, Ewer (1778) ... ... ... 162 

r. SneU(1778) 162 

• V. Watson (1778) 47, 61, 162 

Paxman v. Union Assurance Society, Ltd. 

(1923) 47, 60, 309, 329 

Payne v. Hutchin.son (1810) ... 70, 130, 136 

Payson v. Equitable Fire Insurance Co. 

(Can.) 331 

Peabodys, Ltd. v. Peace River Packers, Ltd. 

(Can.) 476 

Peacock, In the Goods of (1902) ... ... 388 

r. Crane (Can.) 465 

Peake r. Carter (1916) ... 470,476,487,401 

Pearce r. Watkins (1861 ) ... ... ... 483 

Pearl Life Assurance Co. v. Greenbalgh 

(1909) 356 

Pearl Life Assurance Co. r. Johnson 

(1909)... 355 

Pearson v. Amicable Assurance Office (1859) 374 

-r. ('ardon (1831) 456 

— — — V. Commercial Union Assurance Co. 

127, 327 

Peck V. Agricultural Insurance Co. (Can.) ... 331 
— — V. Phoenix Mutual Insurance Co. (Can.) 331 

Peel V. Wetherby (1844) 476 

PelJas r. Neptune Marine Insurance f,’o. 

^ 76,91,295 

Peily V. Royal Exchange Assurance Co. 

T> . • •• '^1’ 132, 153, 164 

Pemberton, The, Pntchard v. Nicholl (1840) 201, 

202 

Peninsular & Oriental Branch Service t?. 

Shipping Representative 

(1921) 

Peninsular & Oriental Branch Service & 

Shipping RepresenfAtive, 
ife(1922) \ 

Penley v. Beacon Assurance Co. (Can.) 
Pe^sylyania Co. for Insurances on lives iic 
Grantmg Annuities v. Mumford (1920) . 418 

Penson V. Lee (1800) ... , iS 

Pentlai,d,m.e(1897) ... L! 

Pole’s Life Insurance Co. v. T^tersaii 

Peoite Sugar KeBniiig Co. v. Canada Klre 
« Marme Insurance Co. (Can.) .. 320 335 

Pepper v. Green (1866) ... ^ ... _ 


226 


226 

66 


PAGE 

Pepper v, Henzell (1866) ... ... ... 481 

Peppit V, North British & Mercantile Insur- 
ance Co. (Can.) ... ... ... ... 332 

Perkins v. Burton (or Benton) (1833) 600, 608 

V. Equitable Insurance Co. (Cam.) ... 826 

Perrins v. Marine, etc. Insurance Society ^ 

(1859) 394 

V. Marine, etc. Insurance Society 

(1860) 394 

Perry v. British America Fire & life Assur- 
ance Co. (Can.) ... ... 161, 170 

V. Liverpool & London & Globe Insur- 
ance Co. (Can.) ... ... ... 319 

V. Newcastle Fire Insurance Co. (Can.) 46 

Perry & Perry v. Newcastle District Mutual 
Fire Insurance Co. (Can.) ... ... ... 441 

Perthshire, The, RoDerteon v. Provincial 
Mutual &- General Insurance Co. (Can.) ... 269 

Petbick, Dix A Co., Ltd., Re, Burrows r. 

Petbick, Dix & Co., Ltd. (1916) 407 

Petbick, Dix & Co., Re, Burrows’ Claim 
(1915) ... ... ... ... ... 407 

Pettigrew v. Grand River Farmers’ Mutual 
Insurance Co. (Can.) ... ... ... 812 

Pfleger r. Browne (1860) ... ... ... 382 

Phelps r. Auldjo (1809) 162, 163 

Philby f. Ikey (1833) 499 

Philips V. Baillie (1784) ... ... 179, 180 

Phillips, Re (1914) ... ... ... ... 386 

r. Barber (1821) ... ... 201,224 

— _ CTiampion (1816) ... ... ... 144 

r. Grand River Farmers’ Mutual 

Fire Insurance Co. (Can.) ... 326 

V. Headlnm (1831) ... 189, 190, 206 

r. Irving (1844) 152, 153 

r. Naime (1847) ... 193,268,270 

V. Pacific Fire & Marine Insurance 

Co. of Sydney (Aus.) ... ... 87 

— V. Royal Ix)ndon Mutual Insurance 

Co., Ltd. (1911) 62 

— ^ V. Spry (1832) 477, 479 

Phillips A Canadian Order of Chosen Friends, 

Rc (Can.) ... ... ... ... ... 888 

Fbillips & Tiplady v. Young, The Broxboume- 

bu^ (1844) 146 

Phillips Electrical Works v. Armstrong, 
North-West Thompson A Huston Electno 
Co., Claimants (C’an.) ... ... ... 492 

Philpott V. Swann (1801) 209, 260 

Phipps r. Beamer (Con.) 602, 612 

Phmnix Assurance Co., Ltd. v. Bcrechree 
(^^us.)... ... ... ... ... ... 66 

Pheenix Assurance Co. v. Spooner (1906) 806, 811 

V. (1906) 806, 811 

Pheenix Insurance Co. v. Anchor Insurance 

Co. (Cab.) ... 120 

McGhee (Can.) ... 264 

Phoenix Life Assurance Co. v, Sheridan 

(I860) 862 

Phyn V. Royal Exchange Assurance Co. 

(1798) 154,221,222 

Piccott V. Guardian Assurance Co. (Nfld.) ... 819 
Pickersgill (WUliam) A Sons, Ltd. v. Inndon 
A Provincial Marino A General Insurance 

Co., Ltd. (1912) 91 

Fickes v. China Mutual Insurance C6. (Can.) 482 

Pickup V. Thames A Mersey Marine Insur- 
ance Co. (1878) 194,195 

Pidgeone. Leffg(1867) 2 , 8,8 

Pieschell v. AUm^ (1818) lfi(l 

Pigott t?. Employers’ LJahUliy Assurance 

Ojrpn. (Can.) 57, 58 

Pike V, Laver (Can.) • ... 506 

Pirn V. Reid (1843) 828. 881 

Pimm V, Lewis (1862) 50, 824 



Table of Cases. 


Itti 


PAGE 

Pincbioii’s CfiWfi (1011) ••• ••• 8 

Pinhey v. Mercantile Fire Insurance Co. 


(Can. ) * ' . 

Pink V. Fleming (1890) ... 

Pioneer Lumber Co. v, Dietz (Can.) 
Piper V. Spence (Can.) 

Pipon V. Cope (1808) ... 

Pirie v» Steele (1837) ... 

Pitcairn &; Scott v. Adair (Scot.) 

V. Walker (Scot.) ... 


308 
202 
406 
408 
222 
249 
82. 83 
76 
. 498 


Pitchers v. Edney (1838) 

Pitman v. Univen^ Marine Insurance Co. 

(1882) 249 

Pitt (Doe d.) V, Learning (1814) ... 3, 310 

Pittegrew v. Pringle (1832) ... ... 136, 177 

Planch6 v. Fletcher (1779) ... ... 148, 168 

Plant V. Collins (1913) ... ... ... 606 

Plantamour V. Sta]ple8((1781) ... ... 134 

Platt V. Gore District Mutual Fire Insurance 

Co. (Can.) ... ... ... ... 334 

V. Young (1843) ... ... ... 315, 317 

Plucs V. Capel (1880) ... ... ... ... 476 

Plummer v. Price (1878) ... 487, 488, 602 

Poingdestre v. Royal Exchange Corpn. (1826) 249 
Poland v. Coall (Ir.) ... ... ... ... 456 

Pole V. Fitzgerald (1764) ... ... ... 274 

V. Rogers (1840) 350, 351 

Policy No. 6402 of the Scottish Equitable 
Life Assurance Society, He (1902) ... 376 

Policy of the Equitable Life Assurance Society 
of United States & Mitchell, He (1911) 373, 374 
Pollard V. Bell (1800) ... ... ... ... 184 

Poltimore v. Quicke, J£e Quicke’s Trusts 

(1908) 342, 343 

Polurrian S.S. t^.. Ltd. v. Young (1915) ... 273 

Pomares v. Minas Marine Insurance (’o. 

(Can.) 

Pomeranian, The (1895) 

Pond V. King (1747) ... 

Pontifex v. Bignold (1841) 

Poole V. Adams (1864) 

V. Fitzgerald (1752) 


203 

240 

272 

353 

308 

274 

491 


Pooley V. Goodwin (1835) 

Popham V. St. Petersburg Insurance Co. 

(1904) 197, 198 

Portman v. Griffin (1913) 5, 14, 15 

Potgieter r. New York Mutual Jiife Insur- 


ance Society (S. Af.) 
Potter V. Campbell (1867) 

V. Ranun (1870) 

Potts V. Potts (Can.) ... 

r. Temperance Life 

(Can.) ... ... ... 

Poweler v. Lock (1835) 
Powell V. Gudgeon (1816) 

V. Hyde (1865) 

V. liock (1836) ... 

V. Sonnet (1826) 

Power V. Butcher (1829) 
-V. Whitmore (1816) 


Assurance 


62, 63 
... 285 
278, 279 
... 349 

Co, 

... 373 

... 476 

... 211 
... 217 
... 476 

472, 493 
77, 82, 83 
233, 234 
386 


Power’s Policies, Re (Ir.) 

* Accident Insurance Co. 

^ , 398 

Powlos V. Innes (1843) 90 

I rairie City Oil Co. v. Standard Mutual Fire 

Insurance Co. (Can.) 320, 332 

Pratt V. A^y (1847) 146 

V, Connecticut Fire Insurance Co. 

(Can.) ... ... QO| 

^Tioi^) Assocn., Ltd., He 

Preston t>. Greenwood (1784)... !!! ’.!! ^42 

Pri^ 881 

L « 1 84, 196 

v. Dickenson (1848) 466 


PAGE 

Price v. Maritime Insurance Co. (1900) 102, 103 

V, (1901) 99, 102, 103 

V, Plummer (1877) ... ... 487, 488 

Price & Co. v* A1 Ships’ Small Damage In- 
surance Assocn. (1889) ... ... 240, 245 

Prince of Wales Assurance Co. v. Harding 

(1868) ... ... ... ... ... 361 

Prince of Wales Assurance Society v. Athen- 
aeum Assurance Society (1858) ... ... 361 

Prince of Wales, etc. Askicn. Co. v. Palmer 

(1868) 370, 371 

Prince of Wales Life Assurance Society, iS'arp., 

Re Athenaeum Life Assurance l^ciety 

(1859) 392, 393 

Princess Elizabeth, The, Hamilton v. Lodge 

(1839) 269 

Pringle v. Hartley (1744) ... ... ... 287 

Pritchakrd v. Merchants* & Tradesman’s 
Mutual Life Assurance Society 
(1858) ... ... 360, 362, 364 

V. Merchants’ Mairine Insurance Co. 

(Cam.) ... ... ... 68, 69 

V. Nicholl, The Pemberton (1849) 201, 

202 

V. Standard Life Assurance Co. 

(Cam.) ... ... ... ... ... 387 

Prittie v. Connecticut Fire Insurance Co. 

(Cam.) ... ... ... ... ... 337 

Pr^tor V. Nicholson (1835) ... ... 19, 20 

Progress Assurance Co., Re^ Ex p. Bates 

(1870) 77 

Property Insuramce Co., Ltd. v. National 
Pk)tector Insuramce Co., Ltd. (1913) 117, 166 

Prosser v. GwiUim (1843) ... ... ... 491 

V. Lancashiro & Yorkshire Accident 

Insuramce Co., Ltd. (1890) ... 403 

V. Madiinson (1884) ... ... ... 600 

V. Ocean Accident & Guarantee Corpn. 

(N.Z.) 317,318,822,342 

Proudfoot r. Harley (Cam. ) ... ... ... 490 

V, Montefioro (1867) ... 37, 174 

Providence Waishington Insurance Co. v. 

Corbett (Cam.) ... ... ... ... 261 

Providence Washington Insurance Co. v, 
Gerow (Gan.) ... ... ... ... 145 

Provident Savings Life Assurance Society of 
New York v. Mowat (Cam.) ... ... 345 

Provident Savings Life Society v, Bellew 
(Cam.) ... ... ... ... 45, 46 

Provincial Insurance Co. v. .^tna Insurance 

Co. (Can.) 117, 118 

V. Heesor (Cam.) ... 311 

Provinciad Insuramce Co. of Canada v. Leduc 
(1874) ... 88. Ill, 180, 185, 186, 286, 287 

Prudential Assuramce Co. v, Thomas (1867) 461 

V. Inland Revenue 


Comrs. (1904) ... ... ... ... 443 

Public Trustee v. Wallis (N.Z.) ... ... 374 

Pugh V, London, Brighton & South Coaust 

Ry, Co. (1896) ... ... ... 401 

V. Wylde (Cam.) ... ... ... ... 108 

Pulford V. Star Assui^ce Society, Ltd. (S. Af .) 89 

Puller V, Glover (1810) ... ... ... 277 

V, Halliday (1810) 267 

V. Staniforth (1809) 63, 100, 267 

Purkias v. Holland (1887) ... ... 474, 480 

Pusel V. Parlente (1844) ... ... ... 505 

Pyman v. Marten (1906) ... ... ... 302 



Quebec Marine Insurance Co. v. Commercial 
Bank of Canada (1870) 186, 187, 189, 192, 168 

Queen Bee, The, Goo<RiaU t>. Hyde (1855) 200 



Tabi£ of Casks. 


lyrii 


PAOB 

Queen Insurance Co. v. Devinney (Cto.) ... 323 

— V. Macpherson (Can.) 307 

— V. Parsons (Can.) (1880) 

.(1881) 74,306, 

307, 313 

- t'. Vey (1867) 341 

QuickC’s Trust®, Be, Poltimore r. 

(1908) ... ••• •• • 

Quinlan v. Union Fire Insurance Co. (Can.) 326 


R. 

R. V. Aldeed (Can.) 

— V. Chester (Bp.) (1500) 

— V. Chilton (1850) ... 

~ V. Collins (1623) ... 

— V. Dimpsey (1787) ... 

— V. Edwards (1839) ... 

— V. Hough & Drew ( Aus. ) 
V. Ivens (1835) 


. . . ... 8 

Q 

... 506 
3, 4, 5, 6, 8, 0 

7 

463, 464 
18, 19 
6 , 7, 8, 9 


— V. Lambeth County Court Judge (1850) 506 

— V. Luellin (1701) 9 

— V. National Insurance Co. (Aus.) ... 411 

— V. Oswestry County Court Judge, Ex p. 

Harper (1851) ... ... ... ... 506 

— V. Provincial Insurance Co. (Can.) ... 306 

— V. Richards (1851) ... ... ... ... 506 

— V. Roe (Can.) ... ... ... ... 3 

— V. Rymer (1877) ... ... ... 2, 3, 4, 8, 9 

— t>, Stapleton (Can.) ... ... ... ... 428 

— Stapylton (1851) ... ... ... 506 

V. W aldock (Can.) ... ... ... 8 

— v. Wells (Can.) ... ... ... ... 8 

Raine v. Bell (1808) ... ... ... ... 153 

Rajnarain Bo;^ v. Universal Life Assurance 

Co. (Ind.) ... ... ... ... .. 374 

Ralli V. Janson (1856) ... ... ... 244,256 

V. Univer^ Marine Insurance Co. 

(1862) 91 

Ralston v. Bignold (1853) ... ... ... 332 

Rampal Singh v. Murray & Co. (Ind.) ... 18 

Ramsay V. Margrett (1894) ... ... ... 495 

Ramsay Woollen Cloth Manufacturing Co. 

V. Mutual Fire Co. of District of John- 
stown (Can.) ... ... 44, 319, 435 

Ramstrom v. Bell (1816) ... ... ... 08 

Ranee V. Hastings Corpn. (1913) ... ... 7,8 

Randal V. Cockr^ (1748) ... ... ... 291 

Randall v. Home Life Assocn. (Can.) ... 388 

V, Lithgow (1884) 338. 461 

Randolph V. Randolph (Can.) ... ... 342 

Ranken V. Reeve (1814) ... ... ... 148 

Rankin v. Potter (1873) ... 142, 259, 278, 279, 

281 

Ranney v. Gregory (Can.) 82 

Ratcliue v. Shoolbred (1780) 170 

Ravenscroft v. Provident Clerks’ & General 
Guarantee Assocn. (1888) ... ... 413 

Rawlins V. Desborough (1837) 360 

V. (1838) 360 

r. (1840) 360 

Rayner V. Godmond (1821) 243 

v. Preston (1881) 308,310 

Read r. Bonham (1821) ... 261,262,285 

Beading v. London School Board (1886) 451, 459, 

476, 486, 498 

Recher & Co. v. North British & Mercantile 

Insurance Co. (1915) 336. 337 

Red Sea, The (1896) 107, 289, 290 

Redbum v. Hopkinson (1851) 49O 

Reddick v. Saugeen Mutual Fire Insurance 

Co. (Can.) 325, 827 

Bedford v. Mutual Fire Insurance (Jo. of 
Clinton (Can.) /ui qoo 


Redman v. Hay (1844) 

tr. (1846) 

V. Lowdon (1814) 

r. Wilson (1844) 

i,. (1845) 


PAoa 
... 888 

206, 823 

... 161 

... 167 

... 206 

Redmond i*. (Janadian Mutual Aid Assocn. 

(0)an.) ... **• 441 

I,. Smith (1844) ... ... 166, 167 

Redway V. Sweeting (1867) ... ... ... 431 

Reed v. Cole (1764) ... ... ••• ••• ^30 

V. Equitable Life Assurance Society of 

United States (N.Z.) ... ... 863 

V. Henzell (1865) ... ... 431 

V. McLaughlin (Can.) ... ... ... 295 

r. Philps (Can.) ... ... ... 163,187 

V. Welaon (Can.) ... 147, 162, 153 

Reesor v. Provincial Insurance (Jo. (Can.) ... 307 

Reeves r. Barraud (1839) ... ... ... 498 

Refuge Assurance Co., Ltd. r. Kettlewell 

(1909) 03, 371 

Regan 1’. Jones (1841) ... ... ... ... 602 

tK Serle (1840) ... ... ... 462, 463 

Reiclmitzer r. Employers’ Liability Assur- 
ance Corpn. (Can.) ... ... ... ... 410 

Reid i;. Allan (1849) 65, 429, 430 

r. Gore District Mutual Insurance Co. 

(Can.) ... ... ... 331 

r. McDonald (Can.) ... ... ... 406 

V. Murphy (Can.) ... ... ... 499 

r. Naime (1839) ... ... ... ... 264 

r. Standard Marine Assurance Co., Lid. 

(1886) 128 

V. Steam (1860) ... ... ... ... 473 

Reid <k Co. r. Employers’ Accident Live 

Stock Insurance (’o. (Scot.) 51, 

394, 395 

V. Harvey (Scot.) ... ... ... 173 

Reimer v. Ringrose (1851) ... ... 263, 264 

Reinhardt Brewery v. Nipissing Coca (Jola 
Bottling Works (Can.) ... ... ... 491 

Reis V. Scottish Equitable Assurance Co. (1857 ) 365 
Reischer r. Borwick (1894) ... ... ... 200 

Reliance Marine Insurance Co. v. Duder 

(1913) 119 

Rendell A Co. v, Duder (Nfld.) ... ... 286 

Kenishaw Iron Co., Ltd., lie, Wilson t?. 

Renishaw Iron Co. (1917) ... ... 407, 408 

Republic of BoUvia v. Indemnity Mutual 
Marine Assurance Co., Ltd. (1909) 219,220,225 
Reyner r. Hall (1813)... ... ... ... 297 

V. Pearson (1812) ... ... ... 180 

Reynolds r. Accidental Insurance Co. (1870) 899 

Rhind v. WUkinson (1810) 102, 114 

Rhodes c. Dawson (1886) ... ... 480,481 

.... 381 
... 834 
... 807 
... 181 
... 462 


r. Union Insurance Co. (N.Z.) 

Rice V, Provincial Insurance Co. (Can.) 

V. Wells (Can.) ... 

Rich r. Parker (1798) ... 

Richard v. Hyde (Ir.) ... 

Richard De Ijarrinaga (Owners) r. Admiralty 

Comrs. (1920) 

Richard 8.8. Co., Ltd. v. China Mutual In- 
surance Co. (Can.) ... 

Richards v. Guardian Assurance Co. (8. Af.) 


228 

180 
60, 
826 

487 

V, — \Aoof; ... 487, 488, 490 

V. Uverpool A London Fire life 

Insurance Go. (Can.).. • 312 

— ~ V. Platel (1841 ) 387 

c. (1842) 387 

Bicbatdson e. Andereon (1805) ... 36, 87 

e. Bmwwe (1880) 243 

V, Canada Weat Famm 

^ AiWV 000 


V. Jenkins (1886) 
(1887) 



Table op Cases. 


Ixxiii 


PAGE! 

Ricbardson v. Home Insurance Co. (Can.) 110, 111 

V. London Assurance Co. (1814) 132 

V. Urban Mutual Fire Insurance 

Co. (Can.) 432 

V. Wright (1875) 506 

Kichmond v. Smith (1828) 12 

Richter v. Laxton (1878) 461 

Rickards r. Murdock (1830) ... 171, 174, 175 

Rickman v. Carstairs (1833) ... 121, ^24, 130 

RiddUe v. Government Insurance Comr. 

(N.Z.)... ... ... ... ... ... 307 

Ridgway v. Fisher (1836) 464 

V. Jones (1860) 480, 481 

Ridsdale V. Newnham (1815)... ... ... 177 

V, Shedden (1814) ... ... ... 159 

Ripstein v. British Canadian Loan & Invest- 
ment Co, (Can.) ... ... ... ... 492 

Rising V. Burnett (1798) ... ... ... 299 

Ritcluo Contracting Co. v. Brown (Can.) ... 610 

Rivaz V. Oerussi (1880) ... 101, 163, 304 

Robb V. Merchants Casualty Co. (Can.) ... 398 

Robert 8. Besnard (Barque) Co., Ltd. r. 

Murton (1909) ... ... ... ... 279 

Roberts, JRe, Evans v. Thomas (1887) ... 478 

v. Asksen (1848) ... ... ... 478 

V. BeU(1867) 462 

V. Edwards (1863) ... ... ... 377 

v. Fonnereau (1742)... ... ... 160 

V. N, D. Insurance dub (Nfld.) ... 436 

r. Ogilby (1821) 77, 78, 294 

V. Security Co. (1897) ... ... 416 

V. Snow (Nfld.) ... ... 432,433 

V. Wardell, Fx p. McFee (1853) ... 507 

Roberts & Sons v. Ocean Marine Insurance 
Co., The North Britain (1894) ... 214,215 

Robertson r. Caruthers (1819) ... ... 262 

V. Clarke (1824) 262 

r. Dudman (Can.) 298 

V. Ewer (1786) 202 

r. French (1803) ... 39, 41, 93, 128, 129 

v. Hamilton (1811) ... 103,113 

V. Marjorlbanks (1819) ... ... 252 

r. Money (1824) 71 

V. New Brunswick Marine Assur- 
ance Co. (Can.) ... ... 294 

— V. Provincial Mutual A General 

Insurance Co., The Perth- 
shire (Can.) ... ... ... 269 

r. Pugh (Can.) 177, 299 

V. Royal Exchange Assurance 

Corpn. (Scot.) 286 

— V. Stairs (Can.) 180 

Robertson & Co. V. Stewart (Scot.) ... ... 286 

Robinows & Marjoribanks v. Ewing’s Trustees 

^ (Scot.) 231 

Robins t. Victoria Mutual Fire Insurance Co, 

333,436 

Robins & Co. V. Gray (1895) 7, 10, 19,20 

Robinson v. Gleadow (1836) 78 

V. Imperial life Assurance Co, 

(Can.) 346 

V. Jenkins (1890)* ... 456, 463, 472, 473 

V. London Life Insurance Co, 

(Can.) ... ... ... ... 345 

V* Midland Fire, etc. Co. (Can.) ... 836 

V. Tobin (1816) 169 

V. Touray (1811) 68, 99, 100 

— V. — (1813) 68, 99, 100 

■ t;. Tu<^er (1884) 495,496 

r— V. Walter (1617) 7, 20, 22 

Robins^ Gold Mini^ Co. v. Alliance Insur- 

^ce Co. (1004) 93, 217 

RoWto V. Moodie (Can.) 486 


^ampton 
Ud. (Ai 


405 


PAGE 

Rockmaker v. Motor Union Insurance Co. 

(O^an. ) ... «.« ... ... .•« ... 420 

Roddick, Re (Can.) ... ... ... ... 375 

V. Indemnity Mutual Marine Insur- 
ance Co. (1896) ... ... ... 94, 99, 185 

Rodgers v. Jones (Can.) ... ... ... 148 

Rodoconachi v. Elliott (1874) 93, 134, 218, 278 

Rodway v. Sweeting (1867) ... ... ... 431 

Roebuck V. Hammerton (1778) ... ... 426 

Roger, Re (Can.) ... ... ... ... 378 

Rogers, Re, Ex p. Sussex Sheriff (1911) 601, 602 

r. Davis (1777) ... ... ... 124 

V. General Accident Fire & Life As- 
surance Corpn., Ltd. (Can.) ... 317 

V. Kennay (1846) ... ... ... 474 

V. McCarthy (1800) ... ... 63, 74 

■ V. Maylor (1790) ... ... ... 297 

V. Mercantile Fire Insurance Co. (Can.) 317 

V. Royal Exchange Assurance Co. 

(1787) 178 

V. Whittaker (1917) 316 

Rogers & Co. v. British Shipowners’ Mutual 
Protecting Assocn., Ltd. (1896) ... ... 439 

Rogers, Sons A Co. v. Lambert A Co. (1891) 456 

Rogerson r. Spracklin (Nfld.) ... ... 436 

r. Union Marine Insurance Co. 

(Nfld.) 186, 194 

Rohlr. Parr (1790) 203, 243,244 

Rokkyer r. Australian Alliance Assurance 
Co. (^l.Z.) ... ... ... ... hi 

Rollason, Ra, Rollason v. RoUason, Halse’s 

Claim (1887) 490,491 

Rondot V. Monetary Times Printing Co. of 
Canada (Can.) ... ... ... ... 496 

Rooda V. Gun A Shot A Griffin’s Wharves 

Co., Ltd. (1873) 604 

Roper V. Lendon (1859) ... 332, 333, 334, 335 

Roscow r. Corson (1819) ... ... ... 223 

Rose V. Medical Invalid Life Assurance 
Society (Scot.) ... ... ... 345 

Roseman v. North British Assurance Co. 

(S. Af.) 319, 320 

Rosetto V. Gurney (1851) ... ... 276,276 

Rosier’s Trusts, Re (1877 ) ... 378, 300, 391 

Ross V. Adelaide Marine Assurance Co. (Aus.) 121 

1 \ Bradshaw (1761) ... ... ... 366 

V. Bromstead (1624) ... ... ... 20 

t’. Citizens’ Insurance Co. (Can.) ... 326 

V. Commercial Union Assurance Co. of 

London (Can.) ... ... ... 332 

V. Hunter (1790) 154, 221, 222 

1 «. McDougall (Can.) ... ... ... 481 

V. Scottish Union A National Insurance 

Oo. (Can.) ... ... ... ... 317 

V. Thwaite (1776) ... ... ... 95 

Ross’ Assignee v. Galloway (Scot.) ... ... 84 

Rossiter v. Trafalgar Life A^urance Assocn. 

(1859) ... ... ... ... 56 

Bosslyn (Earl) v. Walrond, Cook v. Rosalyn 

(Earl), Re Hook (1861) 456. 467 

Rotch V. Edie (1796) 218, 277 

Both V. South Easthope Farmers Mutual Fir© 
Insurance Co. (Can.) ... ... ... 822 

Rothfleld V. North British By. Co. (Scot.) ... 2, 6, 

6, 7,8 

Bothwell V. Cooke (1797) 303 

Roura A Forgas v. Townend (1919) ... 216, 273, 

274, 280, 281 

Bouth V. Thompson (1809) ... 89, 116, 303 

(1811) ... 89, 116, 303 

Boutledi^ V. Burrell (1789) 306, 334 

Roux V. Salvador (1886) 264, 263, 264, 278, 282 

Rowcrtrft V. Dunsmore (1801) ... ... 201 

]^we V. London A Lancashire Fire Insurance 
Oo> (Can*) 300 



Izziv 


Table ob Cases. 


PAQB 

Bowett, Iieaky & CJo., Ltd. v. Scottish 

Vident Institution (1926) S07 

Bowland & Marwood S.8. Co., Ltd. v. Marl- 
time Insurance Co., Ltd. (1901) ... ••• 

Roxburgh, Bichar^n & Co. v. Thomson 

(Scot.) ... ... ... ••• ••• 2“ 

Boyid Canadian Insurance Co. v. Pugh (Can.) 17o 
Boyal Exchange Assurance v. M'Swiney 

(1860) 98. 108, 260 

Boyal Exchange Assurance Corpn. v, Sjofo^ 
sakrings Akt. Vega (1902) ... ... 64, 66, 127 

Boyal Exchange Assurance Corpn. v. Tod 

(1892) 71,76 

Boyal Insurance Co. v. Coleman (N.Z.) ... 323 

V. Jones (CsA.) 160, 161 

V. Westminster Fire In- 
surance Co. (1877) ... ... ... ... 316 

lUwal Insurance Co.'s Claim, Re Norwich 
Equitable Fire Assurance Society (1887) ... 38 

Boy^ Victoria Life Insurance Co. v. Bichards 
(Can.)... ... ... ... ... ••• 363 

Buabon S.S. Co. r. London Assurance (1900) 246 
Bucker V. AUnutt (1812) ... ... 148,149 

V. London Assurance Co. (1784) ... 132 

v. Lunt (1863)... ... ... ••• 33 

V, Palsgrave (1809) ... ... ... 298 

Bummens V. Hare (1876) ... ... ... 374 

Bumsey v. Providence Washington Insurance 
CJo. (CJan. ) ... ... ... ... ... 282 

Busden v. Pope (1868) ... ... ... 453 

Buss V. Mutu^ Fire Insurance Co. of Clinton 
(CJan. )... ... ... ... ... ... 432 

Bussell V. Bangley (1821) ... ... ... 293 

V. Boheme (1740) ... ... 299, 300 

t’. Canada Life Assurance Co. (Can.) 354, 

365 

v. Dunskey (1821) ... ... ... 297 

V. East Anglian By. Co. (1850) ... 467 

r. Thornton (I860) ... ... ... 171 

Russell & Erwin Manufacturing Co. r. Lodge 

(1890) 241 

Russian Bank for Foreign Trade v. Excess 
Insurance Co. (1918) ... 211, 219, 277 

Russian Bank for Foreign Trade v. Excess 
Insurance Co. (1919) ... 211, 219,277,283 

Rutherford, Re (Can.),.. ... ... ... 349 

Buys V. Royal Exchange Assurance Corpn. 

(1897) 266, 267 

Rydal Holme, The (1895) ... ... ... 294 


SabJicich v. Russell (1866) ... 452, 453, 460 

Sadler u. Dixon (1841) ... ... 191,192 

Sabers’ Co. v. Badcock (1743) 305, 308, 309, 311 
Sailing Ship. See name of Ship 

St. Eustatius Ca^ (circa 1768) 115 

St. Mary’s, Newington Guardians t. Ham- 

mond (1854) 457 

St. Paul Fire & Marine Insurance Co. v. 

Morice (1906) ... 39, 200, 217, 218, 231 

8t. Paul Fire & Marine Insurance Co. v. 

136, 137 

8t. Paul Lumber Co. v. British Crown Assur- 

a^ce CJoipu., Ltd. (Can.) 329 

Salberg r. Morris (1887) 486 

^b^in V, Isaacs A Son (1916) 509 

Salisbury v. Townson (ctrea 1770) 148 

Salmon v, James (1832) 469 

Saloucci v. Woodmass (1784) 182 

3alt V, Northampton (Marquees) (1892) 878, 879, 

880 

lalterio v. Citizeos’ Insurance Co. (C]Jan.) ... 807 


PAOB 

SaBerio v. City Of liondon Fire Insttranoe Oo. 

J Qan.) *** •** 820 

ucci V. Johnson (1786) ... ... 182* 184 

Salvador v. Hopkins (1766) ... ... 72, 168 

Salvage Assocn. of London v. S. A. Mvsfe 
Syndicate, lAd. (8. Ai.) ... ^7* 288 

Salvin v. James (1806) ... ... 814 

Samson A; Atlas Insurance Co., lAd.* Re 
(N.Z.) ... *<* •*. ••• 01 

Samudr V. Royal Exchange Aseuranoe Co. 

(1828) ... ••* *•* *** 139 

Samuel (P.) A Co. v. Dumas (1023) ... 112, 207 

^ V. (1924) ... 112. 198, 

207, 226 

Sand’s Case (1603) ... *•* 18 

Sanday & Co. v. British A Foreign Marine 
Insurance Co. (1915) ... ... ... 276 

Sanders v. Spencer (1666) ... ... ... 18 

Sanderson v, M‘Cullom (1819) ... ... 160 

e. Symonds (1819) ... ... 160 

SandR V. Standard Insurance Co. (Can.) ... 820 

Sandys V. Morence (1878) ... ... 9, 10 

Sangsier's 'I'rustees r. General Accident 
Assurance Corpn., Ltd. (Scot.) ... ... 396 

Saqui A Lawrence e. Steams (1911) ... 417 

Sai^y r. Hobson (1827) ... ... ... 211 

Sarquy r. — (1827) ... ... ... 211 

Sassoon (E. D.) A Co. v. Wesstem Assurance 

Co. (1912) 197, 109 

Sauermann t\ Englisli A Scottish Iaw Life 
Assurance Assocn. (S. Af.) ... 38, 360 

Saunders v. Baring (1876) ... 254, 264, 266 

p. Plummer (1062) 7,8,11,16,17,18,21 

Saunderson v. Perrin (1870) ... ... ... 488 

Sauvey v. Isolated Bisk A Farmers’ Fire 
Insurance Co. (Can.) ... ... 44, 46, 321 

Sawtell V. Loudon (1814) ... ... ... 08 

Sawyer v. Mutual Life Assurance C^. of 
Canada (Can.) ... ... ... ... 356 

Scales V. Sargeson (1836) ... ... ... 500 

Scanlon t\ Sceals (Ir.) ... ... ... 353 

Scaramanga v. Stamp (1880) ... ... 154 

Scarborough r. Cosgrove (11K)6) ... ... 12 

ScArfc e. Morgan (1838) ... ... ...7,18 

Scarlett e. Hanson (1883) ... ... 403,484 

Scarr v. General Accident Assurance Cor|>n. 

(1905) ... ... ... ... ... 401 

Scarr A General Accident Assurance Corpn., 

Re (1905) 401 

Scatchord v. Equitable Fire Insurance Co. 

(Can.) ... ... ... ... ... 110 

Schloss Brothers r. Stevens (1906) ... 93, 134, 203 

226 

Schmidt v. Douglas (Can.) ... ... ... 467 

Schnakoneg r. Andrew's (1814) ... ... 217 

Schofield V, New Brunswick Patent Tanning 
Co. (Can.) ... ... ... ... ... 307 

Scholefield e. Lock w'ood (1803) ... ... 312 

Schon V. New York Life Insurance Co. (Cam) 849 
Schroder r. I'hompson (1817) ... ... 163 

Schroeder v, Hanrott (1873) ... ... 474, 488 

Schwabe r. Clift (1846) 366 

Schwartz v, Hartford Accident A Indemnity 
Co. (Can.) ... ... ... ... ... 416 

Scott V. Accident Assocn. of New Zealand 

(j^.Z.) ... ... ... ... ... 66 

V. Bour^llion (1806) 60 

V. Globe Marino Insurance Co., Ltd. 

(1896) 101 

V. Irving (1830) 72, 298, 296 

V. Lewis (1835) 466 

V. (1836) 466 

V. Boose (Ir.) 847 

V. Scottish Accident Insurance Co. 

(Scot.) 808 



TabiiK 07 Cases. 


Iszv 


PAGE 

Scott tr. Tbompaon (180j$) ... 152 

Soott (Donald H.) A Oo. 0. BafcUya Bank* 

Xitd* (1023) •** *f* ••• ••• »•* 64 

Scott & Gifford v. Sea Inaoranoe Co* (Scot.) 73 

Scottiali Axnicable Heritable S^uiities 
Asaocn. v. Northern Aaeurance Co. (Scot.) 339, 

840, 341 

Scottish Eatable life Assurance Society 
Vt £tuist (£k}ot. ) ... ... ... ... 351 

Scottish Marine Insurance Co. v. Turner 

(1853) 209 

Scottish Metropolitan Assurance Co. v. 

Samuel (P.) & Co. (1923) 300, 301 

Scottish Metropolitan Assurance Co., Ltd. 

V. Stewart (1923) ... ... ... ... 126 

Scottish National Insurance Co., Ltd. v, 

Poole (1912) 118, 119 

Scottish Provident InstituUon v, Boddam 

(1893) 364, 368 

Scottish Provident Institution v. Cohen A 

(l8cot. ) ... ... ... ... ... 376 

Scottish Shire Line, Ltd. v. London & 
Provincial Marine A General Insurance 

Co., Ltd. (1912) 97, 173, 175 

Scottish Union Insurance Co. v. Steele (1864) 498 

Scrivenor v. Beed (1858) ... ... ... 6, 8 

Sea Insurance Co. v. Blogg (1898) 131, 135, 178 

v. EWden (1884)... 289,290 

Sea Insurance Co. of Scotland v. Gavin 

(1829) 70, n., 137 

Seagrave v. Union Marine Insurance Co. 

(1866) 43, 109, 110, 113 

Sealey v. Tandy (1902) ... ... ... 3, 6 

Sealy v. Blundell (Ir.) ... ... ... 477 

Seaman r. Ponereau (1743) ... ... 170,171 

Searler. Matthews (1883) ... 497, 498, 499 

V, New Zealand Insurance Co. (N.Z.) 69 

Seaton v. Bumand (1899) 49, 409, 410, 413, 414 

v. (1900) ... 49, 409, 413, 414 

V. Heath (1899) 49. 409, 410, 413, 414 

Secretary of State v. Mir Muhammad Uusain 
(Ind.) ... ... ... ... ... 46o 

Seedick Dhoosal (or Ghosaul) v, Apcar (Ind.) 250, 

283, 299 

Seery v. Federal Life Assurance Co. of 
Canada (Can.) ... ... 350, 387, 388 

Segsworth r. Meriden Silver Plating Co. (Can.) 604 
Selick V. New York Life Insurance Co. (Can.) 352 

Sellar v. M‘Vicar (1804) 142 

Semeloff v, Carlson (N.Z.) ... ... 14 

Senat r. Porter (1797) ... ... ... 299 

Sewell v. Buffalo, Brantford A Goderich By. 

Co. (Can.) ... ... ... ••• 497 

v. King, ne King (1879) 374 

V. BoyaJ Exchange AssiU’ance Co. 


(1813) 

Seymour v. London A Provincial Marine 
Insurance Co. (1872) ... ... 

V, London A Provinci^ Marine 


159 

184 

184 


Insurance Co. (1873) 

Shame’s Trustee v, Yorkshire Insurance Co., 

Ltd. (S. Af.) ... 320 

Shanamere Ship Co. v. Thompson (1886) ... 298 
Shannon v. Gore District Mutual Fire In- 
surance Co. (Can.) ... ... 60 

t;. Hastings Mutual Insurance Oo. 

(Con.) 44, 65, 820, 834 

Sharp V. Gladstone (1806) ... ... ... 288 

Sharpe v. Edens (Nfld.) ... ... ... 64 

V. Bedman (1837) 466 

^arratt v. Scotney (1892) 6, 7 

^haw V, Globe Indemnity Co. (Can.) ... 398 
— ~ V. Phoenix Insurance Co. (Can.) ... 48 

v. Babberds (1887) ... 323, 327, 328, 829, 

830 


PAGE 

Shaw V. St. Lawrence County Mutual In- 
surance Co. (Can.) 325 

V. Scottish Widows’ SHmd Assurance 

Society (1917) ... 384 

V. Weldon (N.Z.) 497, 498 

Shawe v. Felton (1801) ... ... ... 140 

Shearman v. British Empire Mutual Life 

Assurance Co. (1872) 363, 384 

Shee V. Clarkson (1810) ... ... 77, 82, 83 

Shelboume A Co. v. Law Investment A 
Insurance Co^n. (1898) ... ... ... 202 

Shepard v. British Dominions General In- 
surance Co. (Can.) ... ... 333 

V. Glens Falls Insurance Co. of 

New York (Can.) ... ... ... ... 333 

Shepherd v. Chewier (1808) ... ... ... 297 

V. Henderson (1881) 265, 286, 286 

Shera v. Ocean Accident A Guarantee Corpn. 

(Can.) ... ... ... ... 397, 402 

Sherboneau v. Beaver Mutual Fire Insurance 
Assocn. (Can.) ... ... ... ... 334 

Sheridan v. Phoenix Life Assurance Co. 

(1858) 362 

Sheriff, p., Jie Creagh A Williams (Aus.) 499 

V. Potts (1803) ... ... ... 150 

Shiells V. Scottish Assurance Corpn., Ltd. 

(Scot.) 402, 420 

Shiels V. Davis (Can.) ... ... ... 480 

Shilling V. Accidental Death Insurance Co. 

(1857) 393, 394 

V. Accidental Death Insurance Co. 

(1858) 393, 394, 396 

Shingler r. Holt (1861) ... ... 474, 488 

Ship Shanamere Co. V. Thompson (1885) ... 298 

Shirley v. Wilkinson (1781) ... ... ... 170 

Shoolbred v. Nutt (1782) ... ... ... 168 

V, Bobei4s (1900) 462 

Shore v, Bentall (circa 1828) ... ... 180, 206 

Shuttleworth V. Clark (1836) ... ... ••• 503 

Bibbald r. Hill (1814) ... ... ... ... 61 

Sickness A Accident Assurance Assocn. v. 
General Accident Assurance Corpn. (Scot.) 44 

Siffken v. Allnutt (1813) 304 

V. Lee (1807) ... ... ... ... 184 

Sillars v. Boyal Insurance Co. (Nfid.) ... 240 

Sillem V. Thornton (1854) ... ... 326, 331 

Silva V. Linder (1816) ... ... ... 301 

Simeon v. Bazett (1813) ... ... 216, 217 

Simmonds v. Cockell (1920) ... ... ... 418 

Simon v. Equitable Marino A Fire Insurance 

Co. (S. Af.) 59, 60 

Simon, Israel A Co. v. Sedgwick (1893) 93, 134, 

^ 145, 151 

Simond v. Boydell (1779) ... ... 301 

Simonds v, Hodgson (1832) ... 98, 115, 116 

Simpson v. Accidental Death Insvu’ance Co. 

(1867) 362, 395 

V, Mortgage Insurance Corpn., Ltd. 

(1893) ^12 

tj. Mountain (1835) ... ... ••• 377 

V. Scottish Union Insurance Co. 

(1863) 341, 342, 343 

V, Smith (S. Af.) ... ... ••. 13 

V. Thomson (1877) ... 53, 290, 291 

V, Walker (1832) 380 


Simpson S.S. Co., Ltd. v. Premier Under- 
writing Assocn., Ltd. (1905) ... 128, 180 

Sinclcdr v. Canadian Mutual Fire Insurance 

Co. (Can.) 60, 323 

V. Maritime Passengers’ Assurance 

Co. (1861) 398,399 

Sinnamon v. New Zealand Insurance Co. 

(^4u8. ) ... ... ... ... *** 319 

Si^ott p. Bowden (1912) ... ... ... 342 

Six Carpenters* Case (1610) 13 



Ixxvi 


Table of Cases. 


PAGE 

Skagen v. Smith & BaJkwell (Can.) ... ... 401 

Skey V. Mutual Life Assocn. of Australasia 

... ... ... ... ... 362 

Skillings v. Royal Insurance Co. (Can.) ... 814 

Skipper V. L»ane (1834) ... ... ... 464 

Slaney v. Sidney (1845) ... ... ... 466 

Slaugbcn white r. Western Assurance Co. 

(Can.) ... ... ... ... ... 253 

Sleigh r. Tyser (1900) ... ... 191, 193 

Slowman v. Back (1832) ... ... ... 469 

Sly V. Ottawa Agricultural Insurance Co. 

(Can.) 320, 321 

Small V. Gibson (1849) ... ... 189, 190 

— V. Naime (1849) ... ... ... 272 

• V. United Kingdom Marine Mutual 

Insurance Assocn. (1897) ... 110, 111,224 

Smith, Ea: p. (1852) ... ... ... ... 507 

, Jie (Can.) ... ... ... ... 489 

r. Accident Insurance Co. (1870) 41, 400 

V. Anderson (1880) ... ... ... 432 

V. Benskin (1893) ... ... ... 608 

V. Bissett (Scot.) ... ... 172, 194 

V. China Mutual Insurance Co. (Can.) 432 

r. Clinch (1843) ... ... ... 486 

V. Cologan (1788) ... ... ... 81 

V. Colonial Mutual Fire Insurance Co. 

(Aus.) 337 

v. Commercial Union In.surance Co. 

(Can.) 333 

V. Critchfleld (1885) ... 467, 468, 486 

V. Darlow (1884) 494, 501 

V. Dearlove (1848) ... ... ... 21 

V. Dominion of Canada Accident 

Insurance Co. (Can.) 51 

V. Dreever (Scot.) ... ... ... 280 

V, Equitable Insurance Co. (N.Z.) ... 44 

V. Farquharson (Can.) 499 

V. Fleming & Co. (Scot.) 75, 105, 115, 285 

r. Grand Orange lA>dge of British 

.America (Can.) 352 

t\ Hammond (1833) 456 

v. l^ascelles (1788) 78 

— r. IJverpool, London A Globe Insur- 
ance Co. (N.Z.) 335 

r. Macneil (1814) ... 247 

V. Merchants Fire Assuiance Corpn. 

of New York (Can.) 37 

r. Mutual Insurance Co. of ClinGm 

(('■an.) 441 

r. New Zealand Insurance Co. (N.Z.) 268 

Niagara District Mutual Insurance 

Co. (Can.) 313 

V. Pnee (1862) ... ... ... gi 

Queen Insurance Co. (Can.) ... 333 

— r. Readshaw (1781 ) ... ... I79 

- — - r. Rejmolds (1856) 434 

*'• Richmond & Freebairn’s Trustee 

82,443 

r. Robertson (1814) 286 

" V. Royal Canadian Insurance Co. 

(Nfld.) (1882) ... ... 147 143 

Royal Canadian Insurance Co 

(Can.) (1884) 

V. Royal Insurance Co. (Can.) (1867) 


V. Saunders (1877) 
V, Scott (1811) 

V, (1832) 


171 
307 
311 
4 OS 

20a 


t\ Surridge (1801) 
V. Target (1796) 

V, Wheeler (1835) 
V. Yorke (1861) 


136, 153 

461 
... 402 

^ Fenning (1898) 280 

Smith & Sons v. Wilson (Aus.) oka 

Smith, Hill & Co. r. Pyman, Bell A Co. (1891) 107 


PAGE 

Smith’s Case, lie London Marine Insurance 
^Ijssocn* (1869) ••• ••• ••• ••• 434 

Snead v. Watkins (1866) 20 

Snook V, Davidson (1809) ... ... 73, 84, 86 

Soares V. Thornton (1817) ... ... ... 223 

Society Anonyme Des Tabacs D’Orient et 
D’Outre Mer v. Alliance Assurance Co. 

(1925) 316 

Sodeau v. Shorey (1896) ... ... ... 467 

Solicitors’ A General iJfe Assurance Society 
V. Lamb (1864) ... ... ... ... 369 

Solly V. Whitmore ( 1821 ) 149 

Solomon v. Miller (Aus.) ... ... ... 106 

Solvency Mutuid Guarantee Co. v. Froane 

(1861) 411 

— _ v. York 

(1858) 410, 411 

Solvency Mutual Guarantee Society, He, 
Hawthorn’s Case (1862) ... ... ... 411 

Somerville v. Australian Mercantile Union 
Insurance Co. (N.Z.) ... ... 43, 319 

Somes V. Sugrue (1830) ... ... ... 262 

South British Fire A Marine Insurance Co. 

f. Brojo Nath Shaha (Ind.) ... ... 47 

South British Fire A Marine Insurance Co. 

of New Zealand v. Da Costa (1906) ... 120 

South Staffordsliire Tramways Co. v. Sickness 
A Accident Assurance Assocn. (1891) 403, 404 

Southcombe v. Merriman (1842) ... ... 357 

Southcot r. Bennet (1601 ) ... ... ... 11 

Southcote V. Stanley (1856) ... ... ... 10 

Southcote’s Case (1601) ... ... ... 11 

Southern Marine Mutual Insurance Assocn. 

V. Gunford Ship Co. (1911) 123, 124, 168, 172, 

173, 425, 426 

Sovereign Fire Insurance Co. v. Moir (Can.) 331 
Sovereign Fire Insurance Co. of Canada r. 

Peters (Can.) ... ... ... ... 308 

Sowards r. London Guarantee A Accident Co. 

(Con.) 421, 422 

Sow’den v. Standard t'ire Insurance C-o. 


(Can.) ... ... ... ... ... 56 

Spahr r. North W’aterloo Farmers Mutual 
Fire Insurance Co. ((’an.) ... ... ... 317 

Spain (Queen) r. Parr (1869)... ... ... 83 

Spalding r. Crcxrker (1897) ... ... 138, X75 

Sparenborg r. Edinburgh Idle Assurance Ck>. 

(1912) 371 

Sparkes v. Marshall (1836) ... 90, 106, 108 

Sparrow v. Caruthers (1745) ... ... ... 132 

Spathari, The (1925) ... ... ... ... 169 

Spe<;r8 r. Daggers (1885) ... ... 512, 513 

Spence r. Parkes (I r.)... ... ... ... 506 

r. Union Marine Insurance Co. (1868) 256 

Spencer r. Clarke (1878) 376, 378 

V. London A Lancashire Insurance 

Co. (8. Af.) ... 325 

Spice 17. Bacon (1877) ... ... ... 16- 

Spitta 17. Woodman (1810) ... ... ... 129 

Splents 17. I>!fevre (Ir.) ... ... ... 63 

Spooner v. Western Assurance Co. (Can.) ... 231 
Sproul r. National Fire Insurance Ck>. (Can.) 382 

Squire v. Wheeler (1867) 18, 15, 16 

Stackpole v. Simon (1779) ... ... ... 356 

Staddon v. Livcriiool Manitoba Insurance 

Co. (Can.) 307 

Stainbank v. Kenning (1861) 93, 116 

r. Shepard (1863) ... ... ... 116 

Staley t;. Bcdwell (1839) 604 

Stamma V. Brown (1742) ... 222 

Standard Insurance Co, v. Hughes (Can.) ... 474 
Standard life Assurance Co. A Kraft, Re 

(Can.) 873 

Standard Marine Insurance Co. v, Whalen 
Pulp A Paper Co. (Can.1 ... ... ... 168 



Table of Cases 


Ixxvii 


PAGB 

Stanford v. Imperial Guarantee A Accident 

Insurance Co. of Canada (Can.) 396 

Stanley v. Western Insurance Co. (1868) ... 316, 

321, 322 

Stannian V. Davies (1702) ... ... ... 15 

Stanyon v. Davis (1704) ... ... 15, 17, 18 

Starr V. Merkel (Can.) 378 

State Elevator Co., Ltd., Ee (Can.) 470 

Statham v. Hall (1822) ... ... ... 471 

Staimton v. Western Assurance Co. (Can.) ... 45 

Stavers v. Parker (1730) 17 

Steamship Insurance Syndicate, Ltd. r. 

Mortgage Insurance Corpn., Ltd. (1891) ... 151 

S.S. or Steamship. See name of Ship. 

Steams v. Village Main lleef Gold Mining 
Co., Ltd. (1905) ... ... ... ... 53 

Stubbing V. Liverpool & London A Globe 

Insurance Co., Ltd. (1917) ... 415 

Steel V. Lacy (1810) 190, 191, 297 

Stceves v. Sovereign Fire Insurance Co. 

(Can.) ... ... ... ... ... 51 

Steifelmeyer’s Case, Re City Mutual Insur- 
ance Co. (Can.) 432 

Steinbrecker v. Mutual life Assurance Co. 

(Can.) 300 

Steinhoff v. Royal Canadian Insurance Co. 

(Can.) 69, 71, 231 

Stephens v. Australasian Insurance Co. ( 1 872 ) 73, 

100, 104, 105 

— v, Callanan A Salwey (1823) ... 462 

V. Jervis (1848) 363 

V. McArthur (Can.) 487 

V. Rogers, Ex p. Livingstone (Can.) 496, 

500 

Stern v, Tcgner (1898) 483, 485 

Stevens v. London Assurance Corpn. (Aus.) 309, 
, 317 

r. Phoenix Insurance Co. (Can.) ... 307 

r. Queen Insurance Co. (Can.) ... 307 

V, Scottish Union A National Insur- 

ance Co. (Aus.) 309, 317 

Stevenson r. Anderson (1814) ... ... 473 

r. Cotton (Scot.) 380 

V. liondon A Lancashire Fire 

Assurance Co. (Can.) ... 312 

r. Snow (1761) 45, 46 

Stevenson (H.) A Son, Ltd, v. Brownell 
^ (1^12) 477 

Stewart v. Aberdein (1838) ... 293, 295, 296 

V. Bell (1821) 132,108 

V. Dunlop (1785) ..^ 173 

V. Greenock Marine Insurance Co. 

(Scot.) ... 122 

V. Greenock Marine Insurance Co., 

The Laurel (1848) 253, 288, 289 

t). Haliburton A Freeman A Halifax 

Auto Co. (Can.) 421 

Merchants Marine Insurance Co, 

, (1885) 42,245 

“ V, Steele (1842) 248,249 

^ e, Wilson (1843) 188, 437 

* n?? Board of Executors A 

Awurance Co. (8. Af.) ... ... 325 

tmbard v. Standard Fire A Marine Insurance 

Co. of New 25ealand (Aus.) 323 

stickney v. Niagara District Mutual Insur- 
ance Co. (Can. ) 6 1 . 333 

V. Pennock (Can.) 342 

^Vaug^(1809) 115 

^ V. Goddard (Scot.) ... 177 

wtitt V. Warden (1797) ... 150 

Stockda/“*H? • • 42, 43,109 

Btockdale v. Dunlop (1840) ... 102, 107, 109, 

118, 115 


Stocker v. Heggerty (1892) 478, 506 

Stokell V. Heywooa (1897) 395 

Stokes, Re, Ed; p. Mellish (1919) ... ... 386 

V. Cox (1856) 326, 327, 331 

Stone V. Marine Insurance Co. Ocean, Ltd. of 

Gothenburg (1876) ... ... 138 

Stoneham v. Ocean Ry. A General Accident ' 

Insurance Co. (1887) 402 

Stoness v. Anglo-American Insurance Co. 

Stoney v. Brown (1746) 272 

Stony Plain v. Home L^urance Co. (Can.) ... 317 
Stoomvart Maatschappij Sophie H. v. 
Merchants* Marine Insurance Co., Ltd. 

(1919) 230, 231 

Storie’s Will Trusts, Re (1859) 380 

Stormont v. Waterloo Life A Casualty 

Assurance Co. (1858) 366 

Storms V. Canada Farmers’ Mutual Insurance 

Co. (Can.) 432 

Stothert v. James (1843) 491 

Stott V. Lx>ndon A Lancashire Fire Insurance 

Co. (Can.) 328 

Stott (Baltic) Steamers, Ltd. v. Marten 

(1916) 198,225 

Strange v. Toronto Telegraph Co. (Can.) ... 476 

Strass V. Spillers A Bakers, Ltd. (1911) 91, 92 

Strauss r. County Hotel Co. (1883) 4 

Street v. Royal Exchange A^urance (1914) 120 

Streeter, Re Morris (1881) 497 

Stribley v. Imperial Marine Insurance Co. 

(1876) 171 

Stringer v. English A Scottish Marine Insur- 
ance Co. (1870) 255, 277 

Strong V. Crown Fire Insurance Co. (Can.) 324, 

335 

V. Harvey (1825) 297 

r. Nataliy (1804) 132 

Strutt V. Tippett (1889) 384, 385 

Stuart V. Freeman (1903) 362 

Studham v. Stanbridge (1895) 512 

Stunt V. Jones, Re Jones’ Settlement (1915) 385 
Sturge V. Haldemand (1848) ... ... ... 148 

V. Thompson (1843) 241 

Suart V. Welch (1839) 461 

Sulphite Pulp Co., Ltd. r. Faber (1895) 319, 320 
Summers, Ex p., Mackellar v. Summers 

(1854) 605 

, Ex p., M*Killar r. Summers (1854) 505 

Sun Fire Office v. Hart (1889) 41 

Sun Fire Office Co. A Wright, Re (1834) ... 322 

Sun Insurance Office v. Galinsky (1914) ... 339, 

343, 458, 459 

Sun LMe Assurance Co. v. Page (Can.) ... 360 
Sun Life Assurance Co. A McLean, Re (Can.) 377 

Sunbolf V. Alford (1838) 19, 20, 23 

Sunderland Marine Insurance Co. r. Kearney 

(1851) 87,88 

Sunderland S.S. Co. A North of England 
Iron Steamship Insurance Assocn., Re 

(1894) 275 

Supple V. Cann (Ir.) ... ... ... ... 364 

SurajmuU Nargoremull v. Triton Insurance 
Oo. (Ind.) ... ... ... ... 63, 65 

Sussex V. .^tna Life Assurance Co. (Can.) ... 341 

Sussex Sheriff, Ex p., Re Rogers (1911) 501, 502 
Sutherland V. Pratt (1848) ... ... 102,114 

Sutton’s Trusts, Re (1879) ... ... ... 460 

Swain v. Stoddart (C)an.) 481, 506 

Swaine V, Spencer (1841 ) 

Swan A Oldand’s Graving Dock A Slipway 
Co. V. Maritime Insurance Oo. A Cre^aw 

(1907) 95 

Sweeny v. Promoter Life Assurance Co. (Ir.) 366 
Sweet V. Hontiflore, The Dione (1858) ... 70 



Ixzviii 


Table of Cases. 


Sweeting v. Pearce (1861) 
Sweetman v. Morrison (C^.) 
Swete V. Pairlie (1833) 

Syers v. Bridge (1780) 

S^es V. Magnay (1855) 


PAOB 

72, 296 
... 480 
... 354 
152, 166 
... 498 


OB l^AOB 

96 Thames Iron Woriu Co. v. Patent Peniok 
80 Oo« (1860) *»• ••• ••• 22, 2S 

64 Thanemore Steamship, Ltd. t). Tbosnpeon 

65 (1886) ... ••• 298 

98 XheUuson t>. Pletehcr (1793) ... 286, 286 

TheUusson v. Bewick (1793) ... ... 286 

V. Ferguseon (1780) ... 147. 176 

— V. Sheaden U606) 299 

Theobald v. Railway Passengers Assurance 

82 Co. (1854) 893, 899, 403 

04 Thomas V. Kelly (1888) 611 

82 V. Peek (1888) 607 

V. Royal Exchange Assuianoe (1814) 168 

05 V. St. John’s Marine Insurance CSo. 

72 (Nfld.) 69 

r. Tyne & Wear Steamship Freight 

35 Insurance Assocn. (1917) 195,207 

Thomas (M.) & Son Shipping Co., Ltd. e. 

10 London A lYovincial sfarine A General 
>6 Insurance (’o.. Ltd. (1014) ... 106,207 

)9 Thomond’s (Lord) Cast* (etrm 1628)... ... 401 

>5 Thompson v. Adams (1889) ... ... 74, 313 

^6 — t‘, Colvin (1830) ... ... ... 269 

J9 t.. Lissa (Aus.) 4^ 

3 V. Equity Fire Inmrance Co. 

>5 {1910) 317, 320, n. 

2 r. IIopjH'r (1856) 196, 206 

6 t.. (1858J 196,205 

10 ijM:y (1820) 2, 3, 9, 19 

9 V. Montreal Insurance Co. (Can.) 321, 

337 

5 r. Reynolds (1857) 212 

V. Itowcroft (18^)3) 288 

3 Royal Kxchangt' Assurance Co. 

^ (1812) 270 

4 f. Slieddon (1835) 600 

4 Taylor (1705) 141 

4 r. Ward (Can.) 464,405 

2 Whitmore (1810) 201 

V. Wright (1884) 450, 472 

I Thompson A Averj’ r. Mardonmdl (C^an.) ... 375 

* Thompson A Wright, (1884) 472 

> Thomson r. Buchoiuin (1782) ... ... W 

f. Liverpool, Ixmdon A Globe 

Insurance Co. (Can.) ... 338 

c. New Zealand Insurance Co. 

(N.Z.) 169 

r. Redman (1843) ... 76 

Royal Kxciiange Assurance Co. 

(1813) 280 

t’. Weems (1884) ... 36, 40, 41, 46, 47, 

366, 367 

Jhomson’s Trustees r, Thomson (Scot.) ... 378 

TliorJey (Joseph), Ltd. r. Orchis S.S. CJo., 

Ltd. (1907) 187, 193 

f 7 homely r. Hebson (1819) 274 

Tliomhill, The (circa 1898) 270 

Kxcliange ilssurance Co. 

104 

niomton-Hmith c. Motor I’nkm Insurance 

Co., LW. (1013) (U 

l^horpe i. Eyre (1834) ... 491 

^orjH? 8 Executors e, Thorpe’s Tutor (8. Af.) 386 
^refall r. Berwick (1875) 7, 19, 20 

7 huriell r. Beaumont (1823) 822 

— (^^24) 322 

V, Engdbach, Be Engelbach’s 
Estate (1924) .. 422 

mdawell ^etgKjin (1792) 847 

wmaa v. People', U/e Itunirasco Co. (Can.) 60 

^erney r.Etterington(1743) ... 72, 188 

OTey ^CorfedoraUon Life Amoch. (Cto.) ... 861 
Kre Aanirance Co. ». Bawke (1889) ... 841 

T v/“® Oo«» iMUTMce (1921) 404. 408 

Tobin V. Harford (1898) 96, 06 


Tabbs V. Bendelack (1801) ... ... ... 182 

Tait V. Levi (1811) ... 146, 151, 154, 189, 804 

Talbot V. Frere (1878) ... ... 382 

V. London Guarantee A Accident Co. 

(0)an.) ... ... ... ... ... ... 405 

TaJeott v. Sicklesteel (Can.) ... ... ... 472 

Tallman v. Mutual Fire Insurance Co. of 

Clinton (Can.) 335 

Tanjore life Assurance Co. t>. Kuppanna Rau 
(Ind.) ... ... ... ... ... 40 

Tanner, Fx p., CuUum v. Ross (1850) ... 606 

c. !^nnett (1825) 262,299 

r. European Bank (1866) 455 

Tapster v. Ward (1909) 386 

Tarleton V. Dumelow (1838) ... ... ... 469 

V. Staniforth (1796) ... ... ... 313 

Tam, Re, Tam i\ Tam (1893) 482, 494, 495 

Tarry v. Witt (1915) 512 

Tasker v. Cunninghame (1819) ... 144, 146 

Tate V. Hyslop (1885) 172, 290 

Tatham v. Hodgson (1796) ... 199 

Tatham, Bromage A Co. r. Burr, The 

Engineer (1898) 215 

Tattersall r. People’s Life Insurance Co, 

(Can.) 302,363 

Taunton v. Royal Insurance Co. (1864) ... 428 

c* Warwickshire, Hheriff (1895) ... 464 

Taylor V, Dean (1856) 431,434 

1’. Dewar (1864) 214 

V. Dunbar (1869) 202 i 

V. Equitable, etc. Insurance Co. 

(Can.) 44 

• r. Lodge, The Exchange (1839) 249, 269 

r. Maddock (Nfld.) 441, 442 

V. Robertson (Can.) 463, 404 

V. Smith (Can.) 208 

V. South Devon Marine Fire A Life 


Insurance Co. (1828) 


123, 188 


- ... av.'vj 

r. tnion Marine Insurance Co. 

129, 130 

r. ^ileon (1812) 143,144 

V. Woodnees (1704) 179 

m ^^^orksbire Insurance Co. (Ir,) ... 60 

Tea^r, The, Oflor v. Gray ( 185 . 3 ) ... 17 *> 

Tebb V. Powell (1905) .. 

Tees V. Spence (Can.) 470 

Teipunouth A General Mutual Sliipping 
Assocn., He, Martin’s Claim (1872) 67, 441 

Temperleyr.Mackinnon, The Brigella (1893) 233 
Temple V. Temple (1894) ... ... ... 511 

rr . Assurance Co. (flan.) ... 319 

Tenant V. Elliott (1797) 294 

Tennant v. Henderson (1813) 107, 168, 172, n., 

Inmrance Co. 

British A Chilian 8 . 8 . Co. (1916) 909 

Marine Inmirance Co. v. 
Gunford Ship do. (19U) ... 123, 124, 108, 

^aJSl^ iMuiMcc 

Hamilton, Fraser A Co. (1887) 197 994 99r» 

V ilanne insurance Co“ 

Ltd.n. VanUunACo. (1906) ... 145,146, 

16L 218. 231 



Table of Cases. 


bnrix 


Tobin V. 'Bjuiotd (1864) 


PAGE 

96. 96, 121, 124, 131, 

246 

Todd liveipool A Iiondon & Globe Insur- 
ance Co. (Can.) 43,331 

— V. H*Keevir (Ir.J 601 

e. Beid (1821) 298, 296 

V, Bitcme (1816) 221 

Tofts v» Pearl life Assurance Co., Ltd. (1916) 62, 

348, 371 


Tomlinson v. Done (1835) 

V. Land A Finance C>orpn. (1884) 


503 

482 

142 

469 

469 


Ton|^ P. Watts (1746) 

Tooke r. Finley (Ir.) 

Toombs V. Blo^ (Can.) 

Tonham v. Oreenside Glazed A Firebrick Co., 

Ltd. (1887) ... ... ... ... ... 496 

Toronto By. Co. v. National British A Irish 
Millers Insurance Co., Ltd. (1914) ... 335 

Toronto Savings Bank «. Canada Life Assur- 
ance Co. (C^.) 391 

Torrop v. Imperial Fire Insurance Co. (Can.) 320 
Toulmin v. Anderson (1808) ... ... 222 

V. Edwards (1837) ... 465 

V. Inglis (1808) 222 

tJ. Kdd (1861) 490 

Touteng e. Hubbard (1802) 219 

Towle r. National Guardian Assurance 

Society (1861) 411,412 

Townley v. Dearth (1840) 402 

Townson v. Ouyon (circa 1770) 146 

Toy V. Blake (S. Af.) 11 

Traders A General Insurance Asaocn., Ltd., 

Hr, Ex p. Continental A Overseas TratUng 

Co. (1924) 131 

Traders A General Insurance Assocn., Ltd. 
t’. Bankers A General Insurance Co., Ltd. 

(1921) 202 

^rraill V, Baring (1864) 60, 51 

lYautman c. lmp(«rial Plre Assurance ('o. 

(S. Af.) 308 

Trericc v. Burkett (Can.) 463 

Trew V. KaUway Passengers’ Assurance ikt 

(1861) 399 

Tnckett A Co. r. Oirdlestone (1897) 501, 512 

Trinder, Anderson A Oo. r. North Qiutens- 
land Insurance Co. (1808) ... 196, 207, 2v81 

IVinder, Anderson A Ct». v. Thames A Mersey 
Afarino Insurance Co. (1898) 196, 207, 281 

Trinder, Anderson A Co. v. Weston, Crocker 

Aa>. (1898) 196,207,281 

7Viaton v. Ifardey (1851) 380 

Troop f. Jones (t^an.) 268 

V. St. Paul Fire A Afarine Insurance 

Co. (Can.) 70 

i rotter v. Western Caiuula Fire Insurance 

(o. (Can.) 307, 323, 334 

i rotter A Douglas r. Calgary Fire Insuraiicp 

to. (Can.) 311 

Iniscott t'. Christie (1820) 142 

Irustee, Ex p., Re Chiandetti (1921) ... 485 

l ru8t.ee, The t?. WaUis, jRc Wallis (1902) 443, 444 

3 ucker t?. Morris ( 18.32 ) 47 1 , 4 72 

r. Provincial Insurance Co. (C^n.) ... 337 
V, South BriGsh Insurance Co. (N.Z.) 396, 
m , 398 

Lidton V, Harding (1859) 466, 468 

Exchange Assurance Co. 

236 

rV V- Alford (1838) 19 

7W ^ 300 

3*^2 

y®®^> -<31, 438 

writers Assocn, (1900) 211, 269 


fn- . PAGE 

Turner v. Bridgett (1882) 495 

V, Imperial Bank of Canada (Can.) ... 496 

V. Kendid Corpn. (1844) 456 

V. Tymehorak (Can.) 476, 492 

Tumill V. Crawley (1849) 7 

Turpin v. BUton (1848) 78, 79 

Turrill V. Crawley (1849) 7, 20, 21 

Tustin V. Arnold A Sons (1916) ... ... 406 

Twaddell v. New Oriental Bank Corpn. 

(Aus.) 387 

Twemlow v. Oswin (1809) 204 

Twopenny, Re (Aus.) 442, 443 

Tyler, Re Ex p. Official Beceiver (1907) 385, 386 

V, Home (1786) 304 

Tynedale 8.8. Co, v. Newcastle-on-Tyne 
Home Trade Insurance Assocn. (1890) ... 300 
Tynedale 8.8. Co, v. Newcastle-on-Tyne 
Home Trade Insurance Assocn. (1891) ... 300 

Tyrie v. Fleteher (1777) 46, 303 

Tyser v. Shipowners Syndicate (Reassured) 

(1896) 430 

Tyson v. Gurney (1789) 181 

— : — i*. Willis (1851) 504 


u. 


Uhde V. Walters (1811) 70 

Underden v. Burgess (1835) 501 

Underfeed Stoker Co. of America, Re (Can.) 452, 

463 

Underwood v. Robertson (1815) 277 

Union Assurance Co. r. B. C. Electric Ry. 

' Co. (Can.) 310 

Union Bank of Canada v. Tizzard (Can.) ... 489 
Union Fire Insurance Ck>. v. Lyman (Can.) ... 428 

Union Marine Insurance Co. v. Berwick 

(1895) 213, 243 

Union Marine Insurance Co., Ltd. r. Martin 

(1866) 125 

Union Afarine Insurance Co. r. Metzler 
(Can.) ... ... ... ... ... 300 

United Guarantee A Life Assurance Co. 

V. CIcland (1855) ... ... ... ... 458 

United Kin^om Life Assurance Co., Re 

(1865) 390 

United Kingdom Mutual Steamship Assur- 
ance Assocn., Ltd. v. Boulton (1898) ... 209 

United Kingdom Mutual Steamship Assur- 
ance Assocn. V. Nevill (1887) ... 439, 440 

United lA)ndon A Scottish Insurance Co., 

Ltd., Re, Brown’s Claim (1915) 397 

United States Shipping Cb. r. Empress 

Assurance Corpn. (1907) 236 

United States Slupping Co. v. Empress As- 
surance Corpn. (1908) ... ... ... 236 

United Typewrite Co, r. King Edward 

Hotel Oo. (Can.) 19 

Universal life Assurance Society A Sterndale, 

Rc (Ind.) ... ... ... 363 

l^iversal Marine Insurance Co., Ltd. v. 

Miller (Aus.)... ... ... ... ... 48 

I’niversal Non-Tariff Fire Insurance Co., Re, 
Forbes A Co.’s Claim (1875) 55, 58, 324, 325 

Universe Insurance Co. of Milan v. Alerchants 

Marine Insurance Cb. (1897) 82 

Urtiuhart V. Barnard (1809) ... ... 149,150 

Usher t?. Martin (1880) ... 4.54, 474, 401 

" —V. Noble (1810) 247 

Uzieili V, Boston Marine Insurance Co. (1884) 69, 

117, 238 

V, Commercial Union Insurance (b. 

(1806) 60, 163, 171 



Table of Cases. 


Ixxx 


V. 

PAGE 

Vale (Jas.) & Co. r. Van Oppen & Co., Ltd. 

(1921) 80 

Vallance v. Dewar (1808) ... ... 42, 73, 168 

V. Nash (1868) 610 

VaUejo V. Wheeler (1774) ... 154, 221, 223 

Vanbarthals V. Halbed (1791) ... ••• 166 

Vance v, Forster (Ir.)... ... •.• ••• 338 

Van der Kan & Deitizsman v. Ashworth & 

Co. (1884) 473 

Vandyck v. Hewitt (1800) ... ... ••• 304 

Van Every r. Doss (Can.) ... ..._ ... 487 

Van Laun v. Thames & Mersey Marine In- 
surance Co. (1905) 146, 146, 151, 218, 231 

Van Laun &> Co. v. Baring Brothers & Co. 

(1903) 482, 495 

Vanstaden v. Vanstaden (Can.) ... ... 600 

Vassen v. Garrett (S. Af.) ... ... 69, 308 

Vaughan v. Providence W’ashington Insur- 
ance Co. (Can.) ... ... ... 268, 269 

Veltre v. London & Lancashii'e Fire Insur- 
ance Co., Ltd. (Can.) ... ... ... 314 

Venner v. Sun Life Insurance Co. (Can.) ... 49 

Verdon r. Wilmot (1744) ... 179 

Verelst’s Administratrix r. Motor Union In- 
surance Co., Ltd. (1925) ... ... ... 402 

Vernon Claims, Be Merchants Life Assn, of 
Toronto (Can.) ... ... ... ... 344 

Vestey Brothers v. Union Insurance Society 
of Canton (1918) ... ... ... ... 231 

Veterans’ Sightseeing, etc. Co. v. Phoenix 
Insurance Co. (Can.) ... ... ... 421 

Vezian v. Grant (1779) ... ... ... 178 

Vexina v. New York life Insurance Co. (Can.) 423 
Vicars tJ. Arnold (Can.) ... ... 11.14 

Victor V. Cropper (1880) ... ... ... 482 

Victor Sbhne t?. British & African Steam 
Navigation Co., Ltd. (1888) ... ... 450 

Victoria Fire & Life Insurance Co. v. Boddam 
(Aus.) ... ... ... ... ... 77 

Victoria Mutual Fire Insurance Co. v. 

Bethune (Can.) ... ... ... ... 453 

Victoria Mutual Fire Insurance Co. of 
Canada r. Thomson (Can.)... ... ... 435 

Victorin r. Cleeve (1746) ... ... ... 179 

Vidal V. Bank of Upper Canada (Can.) ... 490 

Videan v. Westover (Can.) ... ... ... 377 

Vindin r. Wallis (Can.) 463 

Viney v. Bignold (1887) 334 

— V. Norwich Union Fire Insurance 

Society (1887) 3,34 

Violett V. AUnutt (1811) 130, 150 

Visger v, Prescott ( 1 804 ) 156 

Visscherij Maatschappij Nieuw Oiidcr- 
neming v. Scottish Metropolitan Assurance 

Co., Ltd. (1922) 223 

Vizard v. Gill (1893) 483 

r. Maule (1893) 483 

Von Lindenau r. Desborough (1828) 49, 347, 

352 353 

Von Tungeln v. Dubois (1809) ’ 184 

Vortigem, (1899) 192, 193 

V^ulcan Boiler & General Insurance (.'(». v. 

Inland Revenue Comrs. (1899) ... ... 443 

Vyse V. Wakefield (1840) 364 

Vyvyan v, Vyvyan (1861) 472 

w. 

W. V, T. (1368) 10 

5V. Malcolm MacKay, Ltd. v, Hoyal Ex- 
change Aamranoe Co. (Can.) 306 

Vade V, South of England Marine Ituniranoe 
Aasocn., Ltd. (1888) ... 260, 272, 281 


PAGE 

Wadsworth v. Canadian Bailway Accident 
Insurance Co. (Can.) ... ... 395, 896 

Wainewright (or Wainwright) v. Bland (1836) 346, 

351 , 862 

Wainwright (or Wainewright) v. Bland (1836) 60, 

345, 351, 352 

Wake V. Atty (1812) ... ... ... ... 79 

W^akeman v. Metropolitan life Insurance 

Co. (Can.) 346, 348 

Waldron v. Coombe (1810) ... ... ... 247 

Walker, Be, Meredith v. W’alker (1893) ... 383 

Walker v. Ker (1843) 462, 476 

V. London & Provincial Insurance 

Co. (Ir.) 323 

V. MaiUand (1821) 206 

V. Midland By. Co. (1886) ... ... 9 

V. Niles (Can.) ... ... ... ... 472 

r. Olding (1862) ... ... ... 484 

V. Provincial Insurance Co. (Can.) 45, 76 

r. Railway Passengers Assurance Co. 

(1910) 397 

V. Sharpe (Can.) ... ... ... 16 

V. Western Assurance Co. (Can.) ... 333 

Walker Sc. Sons v. Uzielli (1896) ... ... 330 

W'alken’Ule Match Co. v. Scottish Union Co. 

(Can.) ... ... ... ... ... 56 

Wallace r. Tellfair (1786) 79 

Wallis, Be, Ex p. Jenks (1902) ... 443, 444 

-, Re, Trustee, The v. Wallis (1902) 443, 444 

Walpole V. ColonisJ Bank of Australasia 

(Aus.) 367,376,376 


r. Ewer (1789) 


233 


Walroth v, St. Lawrence County Mutual In- 
surance Co. (Can.) ... 

W'alsh V. Bartlett (Nfld.) 

V, Smith (Nfld.) 


325 

436 

237 

460 

179 

510 


Walter V. Nicholson (1838) ... 

Waltham v. Thompson (1801) 

Walton V. Berry & Watehler (Can.) ... 

Wampler v. British Empire Underwriters 
Agency (Can.) ... ... ... ... 422 

WanJess r. Lancashiie Insurance ('o. (Can.) 321 
Want V, Blunt (1810)... ... ... ... 362 

Waples V. Eames (1745) ... ... ... 139 

Warbrooke v. Oriffln (1809) ... ... 18, 21, 22 

Ward V, Alliance Insurance Co. of Phila- 
delphia (Can.) ... ... ... 415 

r. Beck (1863) ... ... ... ... Ill 

- V, Clark (1790) 23 

V. Harris (Ir.) ... ... ... ... 72 

v. l^w Property Assurance Sc Trust 

Society (1856) 412 

1 *. Law Property Assurance Sc Trust 

Society (1856) 412 

Ward Sc Co., Ltd. r. Weir Sc Co. (1899) ... 114 

Warae v. London Guarantee Sc Accident Co. 

(Can.) ... ... ... ... 402 

Warner r. Cameron (Can.) ... ... ... 12 

Warre v. Miller (1826) 106, 136, 146 

Warren r. C\immln8 (Nfld.) ... ... ... 436 

r. Swiss Lloyd’s Insurance Co. (Aus.) 72 

V. Thomas (Nfld.) ... ... ... 176 

Warwick v. Scott (1814) ... ... ... 179 

Watbrokc v. Griffith (1609) 21, 22 

Watchom v. Langford (1818) ... 310, 817 

Waterhouse v. Gilbert (1886) 494 

Waters v. Monarch Life Amuranco Co. (1856) 811, 

316, 386 

Waierton r. Baker (1868) ... ... ... 490 

W^ateon v. Clark (1813) ... 191, 193, 194 

V. McLean (1858) ... ... ... 874 

V. Mainwaring (1813) ... ... 866 

V. Mercantile Marine Insurance Co. 

(Can.) 268, 275 

V Stunmen (Can.) 294 



Table of Cases. 


IXXZl 


PAGE 

Watson V. Swann (1862) 89 

Watson (Joseph) & Son, Ltd. v. Firemen’s 
jPtod Insurance Co. of San Francisco (1922) 216, 

233 

Watt V. Gore District Mutual Insurance Co, 

(Can.) ... ... ... ... 307 

— — V. Union Insurance Co. (Aus.)... 324 

Watts V. Atlantic Mutual life Insurance Co 

(Can.) 303 

— V. Brooks (1798) ... ... 429 

— V. Hammond (1866) ... ... 466 

Waugh’s Trusts, iJe (1877) ... ... 384 

Way V. Modigliami (1787) ... ... 128,144 

Wealleans v. Canada Southern Ry. Co. (Can.) 343 
Weare V. Barnett (1860) ... ... ... 79 

Webb V. New York Life Insurance Co. (Can.) 363 

— V. New Zealand Insurance Co. (N.Z.) 319 

V. Rodney (Can.) ... ... ... 458 

— V. Shaw (1886) ... ... ... 451, 493 

— V. Thomson (1797) ... ... ... 179 

Webb’s Policy. Be (1866) 390 

Webster, Bxh.t Be Morris (1882) ... ... 601 

V, British Empire Mutual Life As- 


surance Co. (1880) 

389, 

391 

V. Chandler (1844) 

« • « 

462 

— V, Delafleld (1849) 

476, 

481 

V, DeTastet (1797) 

• • • 

80 

r. Foster (1796) 

• • • 

170 

V. Watts (1847) 

» • • 

8 

Wedderbum V. Bell ( 180*7) 

189, 

190 

Weinaugh v. Provincial Insurance Co. 
Weir V. Aberdeen (1819) 

(Can.) 

44 

QO 

1 

193 


V. Northern Counties of England Insur- 
ance Co. (Ir.) ... , ... ... ... 332 

Wells r. Hews (Can.) ... ... ... ... 503 

r. Hopwood (1832) 242, 243 

V. Hughes (1907) 507, 508 

Wellwood’s Trustees v. Boswell (or Hill) 

(Scot.) ... ... ... ... 475 

Welsh, Be, Welsh v. Bailey & Vincent (N.Z.) 482 
V. Niagara District Mutual Fire Insur- 
ance Co* (Can.) ... ... ... ... 432 

Welsh Girl, The (1906) 246 

Wembley Urban District (Council r. Poor I^w 
& Local Government Officers' Mutual 
Guarantee Assocn., Ltd. (1901) ... ... 414 

Wenigcr’s Policy, Re (1910) ... ... 376,377 

West tj. Dlprcwo (1900) ... ... ... 484 

— r. Beaman (Can.) ... ... 111,172 

West India Telegraph Co. v. Home & ('olonial 
Insurance Co, (1880) ... ... ... 225 

West of England B^ik v, Batchelor (1882) 387 
West of England Fire Insurance Co. r. Isaacs 

(1897) 306,311 

Westbury v. Aberdein (1837) ... 171 

Western Assurance Co. v. Caplan (Can.) ... 421 

— Doull ((jan.) ... 319 

I,. Harrison (Can.) ... 324 

V, Provincial Insur- 
ance Co. (C^.) ... ... ... ... 76 

Western Assurance Co. of Toronto v. Poole 

(1903) 39, 69, 120, 121, 269, 282 

Western Australian Bank v. Royal Insurance 

Co. (Aus.) ... ... 43, 332 

Western Australian Insurance Co., Ltd. v. 

Dayton (Aus.) ... ... ... ... 68 

Western Bulk v. Oourtemanohe (Can.) ... 307 
Western Canada Flour Mills Co., Ltd. v. 

Matheson A Sons (Can.) ... ... ... 499 

Western Insurance Co., Bx p., Be Eddystone 

Marine Insurance 
Go. (1892) 117,118 

— — — t\ Johnston (Gan.) ... 321 

Westminster Fire Office t>. Glasgow Provident 
InTMtnMDt Society (1888) 337,842 


PAGE 

Westminster Fire Office v. Reliance Marine 
Insurance Co. (1908) ... ... ... 133 

Westminster Woodworking Co. v. Stuyvesant 
Insurance Co. (Can.) ... ... 36, 37 

Weston V. Ernes (1808) ... ... 41,42 

Westwood V. Bell (1816) ... ... ... 85 

Wetmore v. British & Canadian Underwriters 
of Norwich, England (Can.) ... ... 332 

Whateley v. Palanji Peetanji (Ind.) 11, 12 

Wheeler v. Murphy (Can.) ... ... ... 466 

r. Whiting (1840) 8 

Wheelton v. Hardisty (1868)... ... 345, 360, 

351, 362, 369 

Whelan V. Wetmore (Can.) ... ... ... 322 

White V. Agricultural Mutual Assurance Co. 

(Can.) 323, 436 

V, British Empire Mutual Life Assur- 
ance Co. (1868) ... ... 367, 368 

V. Dobbinson (18461 ... ... 63, 291 

r. Lancashire Insurance Co. (Can.) ... 57 

V. Newfoundland Marino Insurance 

Co. (Nfld.)... ... ... 186, 195 

V. Shepherd, The Actaeon (1855) ... 187 

r. South British Insurance C3o. (N.Z.) 44 

V. Watte (1862) ... ... ... 490 

V. Witt (1877) ... ... ... ... 496 

White & Co. V. Milne (1887) ... ... ... 510 

White, Child & Beney, Ltd. v. Eagle Star & 
British Dominions Insurance Co. (1922) ... 422 

White, Child & Beney, Ltd. v. Sunmons 

(1922) 422 

White’s Case (1658) ... ... ... ... 4, 8 

Whitehead r. Bance (1749) ... ... ... 272 

V. Price (1835) 329, 330 

V. Procter (1858) ... ... ... 511 

Whitehom v. Canadian Guardian Life Insur- 
ance Co. (Can.) ... ... ... ... 362 

Wliitehouse v. Pickett (1908) 17 

Whiting r. Hovey (Can.) ... ... 450, 451 

t;. Mills (Can.) ... ... ... 5,8 

Whitla V, Royal Insurance Co. (Can.) 44, 319 
Whitlaw V. Phoenix Insurance (^. (Can.) ... 328 

Whitmore v. Black (1844) ... ... ... 484 

Whitney i\ Great Northern Insurance Co. 

(Can.) ... ... ... ... 55, 61 

Whittingham V. Thornburgh (1690) ... ... 49 

Whittle V. Mountain (1920) ... ... 127, 128 

Whitwell V. Harrison (1848) ... ... ... 139 

Whitworth Brothers v. Shepherd (Scot.) ... 300 
Whyte V, Western Assurance Co. (circa 1876) 333 
Wigan V, En^ish & Scottish I^aw Life 
Assurance Assocn. (1909) ... ... ... 368 

Wilby r. Standard Insurance Co. (Can.) ... 325 

Wilcox V. Bowring (Nfld.) ... ... ... 432 

Wiicoxon V. Searby (1860) ... ... 610, 511 

WUd Rose S.8. Co. v. Jupe (1903) 270 

Wilkie V. Qoddes (1815) ... ... ... 189 

Wilkins v. Peatman (Can.) ... ... ... 465 

Wilkinson v. Car A General Insurance Corpn., 

Ltd. (1913) 405 

V. Clay (1816) 294 

t;, Covei^ale (1793) ... 78, 79 

V. Hyde {IS5S) ... ... ... 256 

Wilkinson ic Car General Insurance 
Corpn., Re (1918) ... ... ... ... 406 

WillaM V. Bloom (Can.) ... ... ... 478 

Willes V. Glover (1804) 170 

Williams, Re, Williams v. BaU (1917) ... 378 

, The (1838) 154 

V. Atkyns (Ir. ^ «*• ••• 381 

r. Ball, Re WiUiams (1917) ... 878 

r. Baltic Insmance Assocn. of 

London, Ltd. (1924) 408 

V. Brit^ MfluSne Mutual lurarance 
Assocn., lAd. (1886) ... ... ... 482 



Izxxii 


Tabus of Cases 


PAOB 

WilHams v. British Marine Mutual Insurance 

Assocn., Ltd. (1887) ... ... 432 

V. Canada Farmers’ Mutual Fire 

Insurance Co. (Can.) ... ... 60 

V. Crosling (1847) ... ... 481, 482 

V, Holdsworth (1861) ... ... 611 

V. London Assurance Co. (1813) ... 231 

V. Mercier (1882) ... ... ... 405 

i;. (1884) ... ... ... 496 

V. North China Insurance Co. 

(1876) 89, 123, 124 

V. Richardson (1877) ... ... 479 

V. Shee (1813) 146, 149 

V. Younghusband (1815) ... ... 45 

Williams & Co. v. Canton Insurance Oflice, 

Ltd. (1001) ... 97,211 

— . — - V. Phcnnix Assurance Co. 

(S. Ai.) 323 

W^illiams & Lancashire & Yorkshire Accident 
Insiurance Co.’s Arbitration, Be (1902) ... 405 

Williams Deacon’s Bank, Ltd, t\ Bradshaw 

(1925) 494 

W'illiams (A, R.) Machinery Co. v. British 
Crown Assurance Corpn. (Can.) ... ... 308 

Williams Torrey & Co. v. Knight, The Lord 
of the Isles (1894) ... ... ... ... 82 

Williamson v. Gore District Mutual Fire 

Insurance Co. (Can.) ... 338 

i\ Hand-in-Hand Mutual Fire 


Insurance Co. (Can.) ... 384 

V. Innes (1831) ... ... ... 143 

WiUis V. Cooke (1855)... ... ... ... 104 

V. Poole (1780) 356 

Willis, Faber & Co., Ltd. v, Joyce (1911 ) ... 87 

Wills V. Hopkins (1835) ... ... 603,504 

Wtoot V. Wilson (Wilmot’s Assignee) (Scot.) 83 
Wilshire v. Guardian Assurance Co., Ltd. 

(Aus.) 331 

Wilson r. Backhouse (1797) ... 181 

1’. Dewar (Can.) ... ... 489,490 

r. Forster (1815) ... ... ... 273 

V. Jones (1867) 108, 116, 117, 201, 420 

i’. Kerr (Can.) ... ... 495 

V. Marryat (1798) 158 

V. Martin (1850) 97, 106, 107 

V. Merchants Marine Insurance Co. 


(Can.) 68, 260 

r. Nelson (1804) 121,122 

V. Rankin (1805) 157, 158 

V. Renishaw Iron Co., Be Renishaw 

Iron Co., Ltd. (1917) ... 407, 408 

V. Royal Exchange Assurance Co. 

(1811) 274,276,278,304 

V. Salamandra Assurance Co. of St. 

Petersburg (1903) 174 

V. Scottish Insurance Corpn., Ltd. 

(1020) 327 

V. Smith (1764) 24C 

V. Standard Fire Insurance Co. (Can.) 32fi 

V. Wilson (Can.) 511 

Wilson & Scottish Insurance Corpn., Be 
(1920)... ... ... ... 327 33(1 

Wilson Brothers Bobbin Co., Ltd. v. Green * 

••• ^ 239, 27fl 

Wilson, Harraway & Co. v. National Fire & 

Marine Insurance Co. of New Z^ealand 
(N. Z.) ... ... ^ 221 

W^n Shipping Co. v. British & Foreign ’ 

Insurance Co. (1920) ® 260 

^Vilson, Sons & Co. v, Kantho (Cargo Owners) 

(1887)... ... ... 197f 201 203 

Wilton V. Occidental Fire Insurance Co. (Can. ) ’ 324 

1>. Reason (1787) qk 

Wimbledon Park Golf Oub, Ltd. p. Imperial 

Insurance Co., Ltd. (1902) ... 342 


PAQS) 

Winchilsea’s (Earl) Policy Trusts, i2s( 1888)... 884 
Winder v. wise (1829) ... ... ... 168 

Windham & Me^s Case (1584) ... ... 2 

Windus V. Tredegar (Lord) (1866) ... ... 364 

Wing V. Harvey (1854) ... ... 66, 60, 366 

Wingate v. Fo^r (1878) ... ... ... 140 

V. James (1867) ... ... ... 286 

Winicofsky v. Army & Navy General Assur- 
ance Assocn., Ltd. (1919) ... 416, 417, 418 

Winspear v. Accident Insurance Co. (1880) 399, 

400 

Winter V. Bartholomew (1856) ... 468, 486 

v. Haldimand (1831) ... ... ... 96 

Witt V. Amis (1801) ... ... ... ... 376 

V. Parker (1877) ... ... ... ... 496 

V. Stocks (Can.) ... ... ... ... 402 

Wittingham v. Tliornborough (1690) ... 49 

Wojcik r. Anthes Foundry Co. (Can.) ... 406 

Wolenberg v Royal 0)-operative Collecting 

Society (1916) 348,372 

Wolfe V. Hart (Can.) ... ... ... ... 90 

Wolff V. Ilomcastle (1708) ... 43, 88, 114 

Merchants Insurance ('o. (Can.) ... 221 

Wood V. Anstruther (Scot.) ... ... ... 376 

V. Bletcher (1856) ... ... ... 18 

V. Confederation Life Assocn. (Can.)... 361 

r. Dwarris (1866) ... 344, 345, 360 

— r. Jagger (Can.) ... ... ... 307 

r. Lyne (1850) ... ... ... ... 478 

— — V. Styrnest (Can.) ... ... 261, 282 

r. Worsley (1796) ... ... ... 334 

Wood’s Trustees v. South African Mutual 

Life Assurance Society (S. Af.) ... ... 362 

Woodall V. Pearl Assurance Co. (1919) ... 403 

Woodford r. Feehan (Nfld.) ... ... ... 281 

Woodhouse v. Ihx)vinciaJ Insurance Co. (Can.) 205 

Woods V. Co-operative Insurance B^iety 

(Scot.) 87, 38 

1’. IJenzell (1805) ... ... ... 431 

— V. Tessier (Nfld.) ... ... ... 436 

Woodside v. Globe Marino Insurance C!o. 

(1896) 122, 246, 250 

Woolaston r. Wright (1796) ... ... ... 458 

Wooldridge v. Boydell (1778) ... 144, 147 

Wotdf V. CTaggett ( 1 800 ) ... ... 1 54 , 1 89 

Woollen V. Wright (1862) ... ... ... 487 

Woolley V. Victoria Mutual Fire Insurance 
Co. (Can.) ... ... ... ... ... 436 

Woolmor f. Mailman ( 1763) ... ... ... 181 

Workman v. Royal Insurance Co. (Can.) 88, 332 
Workmeister r. IJealy (Ir^) ... ... ... 482 

Worsley f. Wood (1790) ... ... 334 

W'orswick V. Canada Fire & Marine Insurance 
Co. (Can.) ... ... ... ... ... 328 

Worth r. Yorkshire Insurance Co. (Con.) ... 44 

Worthington v. Curtis (1876) 346, 382 

Wright, t'z p.. Long v. Bray (1862)... ... 601 

r. Anderion (1909) ... ... 6, 12, 19 

V. Freeman (1879) ... ... ... 460 

V. Holcombe (Can.) ... ... ... 148 

r. Jones (Can.) 491 

— r. Shiffner (1809) 177 

V. Sun Mutual life Insurance Oo. 

(Can.) 398, 399 

t*. Walker (Can.) ... ... ... 349 

e. Ward (1827) 467 

r. Welble (1819) 169 

: c. Woollen (1862) 487 

right & Pole, ife ( 1 884 ) 322 

Wyld V. lAvetpool, etc. Insurance Ck>, (Can.) 

{18t6) 814 

V. London St IJverpool St Globe Insur- 

ance Co. (Can.) (1873) 823 

« Lochhead r. Timet Fire Intunuioe 
^•iScot.) 809 



Table of Cases. 


lyyriii 


PAOB 

Wyllie V. Povah (1907) 260, 261 

Wyman v. Imperial Insurance Co. (Can.) ... 307 
Wythe V. Manufacturers’ Accident Insurance 
Co. (Can.) ... ... ... ... ... 406 


X. 

XonoB V. Fox (1869) 214, 240 

— ^ — V. Wickham (1866) ... 81, 82, 292, 296 


Y. 

Yager v. Guardian Assurance Co., Ltd. (1912) 325, 

326 

Yager & Guardian Assurance Co., Re (1912) 325 

326 

Yangiszc Insurance Assocn. v. Indemnity 
Mutual Marine Assurance Co. (1908) ... 184 

Yangtsze Insurance Assocn. v. Lukmanjee 
(1918).*. ... ... ... ... ... 

Yates r. Whyte (1838) 291 

Yeung Kong Yung v. Young Shing hisurarice 
A Investment Co., Ltd. (Ilong Kong) 153, 187 
York t’. Grindstone (1703) ... ... ...6,20 

Yorke r. Oremaugh (1703) 4, 6, 20 

r. Smith (1851) 489 

V. Yorkshire Insurance Co. (1918) ... 358 


paoB 

Yorkshire Insurance Co., Ltd. v, Campbell 

(1917) 47, 176 

Yorkshire Insurance Co. v. Craine (1922) ... 333, 

335, 340 

Youlden v, London Guarantee & Accident Co. 

i.)... ... ... ... ... ... 402 

Young, Re, Executor, Trustee & Agency Co. of 
South Australia, Ltd, v. Young 
!•) ... ... ... 38 

V. Allan (Scot.) 160 

■ V. Assets & Investment Insurance 

Co.’s Trustee (Scot.) 413 

V. Maryland Casualty Co. (Can.) ... 399 

V. Turing (1841) ... 269, 270, 271 

V. Waterson (Scot.) 436 

V. Winter (1855) 443 

V. Young Ship, etc. (Hong Kong) ... 203 

Young (G. & W.) A Co., Ltd. v. North British 
& Mercantile Insurance Co. (1907) ... 339 

Young (G. & W.) A Co., Ltd. v. Scottish 
Union A National Insurance Co. (1907) ... 339 

Yuill A Co. V. Robson (1908) 80 


z. 

Zachariessen r. Importers A Exporters 
Marine Insurance Co. (1924) ... 227, 228 

Zandberg v. Van Zyl (S. Af.) 492 

Zeeman v. Royal Exchange Assurance (S. Af . ) 330 




INNS AND INNKEEPERS. 


part I. IN GENERAL 

Sect. 1. Inns ........ 

Sect. 2. Innkeepers 

Sect. 3. Guests and Travellers .... 

PART II. DUTIES AND LIABILITIES OF INNKEEPERS 
Sect. 1. Duty to Receive and Entertain 
S uB-SKLT. 1. Guests and Travellers . 

Sub-sect. 2. Animals and Property . 

Sub-sect. 3. Refusal to Perform Duty 

A. Grounds for Refusal ..... 

(a) To Receive Guests .... 

(h) To Supply Needs ..... 

B. Remedies for Refusal ..... 

{n) Action ...... 

(?^) Indictment ...... 

Sub-.sect. 1. PrK’ES ...... 

Sect. 2. Personal SAFjrrY of Gue-^t .... 

Sub-sect. 1. In Genehai 

Sub-sect. 2. Remedy .-vcain.st Innkeeper 
Sect. 3. Protection of Guest’s Property. 

Sub-sect. 1. At (\).mmon L.aw .... 

A. In General ....... 

IL XeKligence of 1 imk(M‘p(M' .... 

(’. Negligence of Giu*.st .... 

D. -As to Horses ...... 

Sub-sect. 2. Under Statute .... 

A. In General ....... 

H. Notice limiting Liability .... 

(’. Deposit of Goods for Safe Custody 
Sub-sect. .3. Actions against Innkeepers . 

Sect. 4. Guest’s Debts 

Sect. 5. Injury to Cattle oh Sheep. 

CART III. RKMKTHKS OF INNKEEPERS . 

Sect. 1. Action 

Sect. 2. Lien ........ 

Sub-sect. 1. In General ..... 

Sub SECT. 2. Extent of Lien .... 

A. In respect of What PropcTty 

(а) la General ...... 

(б) Goods Left as Security .... 

(c) Property of Third Party 

{d) noi-soa ...... 

B. In respect of “WTiat Charges .... 
Sub-sect. 3. Duration of Lien ... 
Sub-sect. 4. IIow Lost ..... 

Sect. 3. Sai^ 

Sect. 4. Detention of Guest . ... 

VOL, rxix. 


page 

2 

2 

4 

4 

5 
5 
5 
7 
7 

7 

7 

8 
8 
8 
9 
9 
9 

9 
10 
10 
10 
10 
12 
13 
15 
15 
15 

10 
17 

17 

18 
18 

18 


19 

19 

19 

20 
21 
21 

22 

22 

23 



2 


Inns and Innkeepers. 


Bailment . . .See Bailment ; Carriers ; 

Work and Labour. 
Beerhouses . . „ Ini'oxicating Iaquors. 

Bill€iht{f Trooj}s . ,, RoYAii Forces. 

Black List . . Intoxk atino IaIQUORS. 

Boarding Houses . Landlord and Ten- 

ant, 

Clubs Clubs ; Intoxicating 

lilQUOR.S. 

Compensation Charge ,, Intoxkjating TiIquors. 


Disorderly Houses . Sec Criminal IiAW. 

Distress . . . „ Distress. 

Execution . . . „ Execution. 

Oaming on Licensed 

Premises . . Gaming and Wager- 

ing. 

Hours of Sale . . „ Intoxicating Liquors. 

Licensing Law . . „ Intoxicating Liquors. 

Lodging Houses . „ Landlord and Ten- 

ant. 


Part I. — In General. 


1.— INNS. 

Innkeepers’ Liability Act, 18b3 (c. 41),s. 4 ; 
Inland Revenue Act, 188U (c. 13). 

1. What is an inn — Place for accommodation 
of all travellers & wayfarers.] — (1) If the horse of 
a guest at an inn be stolen, the innkeeper is not 
liable if the horse were put to pasture at the guest’s 
request ; otherwise if the innkeeper had put the 
hoi*se to grass of his own head. 

(2) If the goods of a neighbour, who lodges at 
the inn as a friend at the request of the iniikeeptT, 
be stolen, the innkeeper is not liable. If a neigh- 
bour, who is no traveller, as a friend at the i-equest 
of the innkeeper lodges there A: his goods be stolen, 
etc., he shall not have an action. 

(3) An innkeeper is bound to an.swer for him- 
self A: for his family, for the chambei's A: stables ; 
for they are infra hospitium. 

(4) It i.s no excuse for tlie innkeeper that he 
delivered the gue.st the key of the chamber in 
which he is lodged. A: that he left the chamber door 
open. 

(5) /Vlthough the gue.st does not deliver his goods 
to the innkeeper to keep, nor acquaints him with 
them ; yet, if they be carried away or stolen, the 
innkeeper is liable. 

(6) If the guest’s servant, or he who comes 
with him, or he wiiom he desire.s to be lodged 
with him, steals or carries away his goods, the 
innkeeper shall not be charged. 

(7) The innkeeper requires his guest to put his 
goods in such a chamber under lock A: key. A; then 
he will warrant them, othervvi.se not ; the guest 
lets them lie in an outer court, where they are 
taken away, the innkeeper shall not be charged. 

(8) The innkeeper’s liability extends to all 
movable goods, although of them felony cannot be 
committed, as of charters, evidences, obligations, 
deeds, specialties, etc. 

(9) If the guest be beaten in the inn, the inn- 
keeper shall not answer for it, 

(10) The words are ad hospitandos homines per 
partes ubi hujusmodi hosjritia existunt transeuntes 
et in eisdem hospiiantes, by which it api>ears that 
common inns arc instituted for passengers Ac 
wayfaring men.— Calye’h C^ase (1584), 8 (.’o. Rep. 
32 a ; 77 E. R. 520 ; sub nom. Windham. Ac 
Mead8 Case, 4 Leon. 90. 

AnnoUUv^.—AsUj iDRtU. Laner. Cotton (1700). 1 Com, 
100 ; Jonefl r. Tyler (1834>, l Ad. & El. ;i22 ; Allen tf. 
Bmlth (1802), 6 L. T. 459 ; MulUner r. Flon^noe (1878) 

9 ir ^ O^rboroiurh c. Cot»*frove| 

119053 2 K. B. Be!d. Harlaiid’s Cawe (1041), 

Clay. 97. As to (4) Diftd. Burgess v. Clements U815), 


4 M. & S. 30G. Expld. Oppenheim t\ White Lion Hotel 
CyO. (1871 ). L. J{. 0 c. J'. 515. Conid. Herbert e. Markwell 
(1881), 45 L. T. 649. Refd. Cashill r. Wright (1856), 6 
K. & B. 891. As to {C>) Folld. Bennett r. Mellor 

5 TeriJi Rep. 27; . 


K. 8. 251. Distd. Mt>rgan r. iiavey ( ibbi ), »» ii . in. -soj. 
Consd. Oppenheim i*. White Lion Hotel Co. (1871), L. It. 
(J C. 1‘. 515. As to (8) Apld. Kent r. Shuckard (1881 ). 2 H. 
& Ad. 803. Contd. Thit'ftUl e. Borwiek (1875), L. B. 10 
g. B. 210. As to (9) Refd. Maclenun r. S<'gur. (1917) 
2 K. B. 325. As to (10) Apld. It. r. Uynur (1877), 2 
g. B. 1). 136 : Lainond r. Richard (1897), 66 L. ,1. g. B. 
315. Held. Holder r. Soulby (1860), 8 C. H. N. S. 2.')4 ; 
Stran.ss r. County Hotel Co. (1883), 12 g. B. D. 27 ; 
()rt!hard r. Hush, I1898| 2 g. U. 284. aeturallu. Meatd. 
.Symons r. Darknoll (1629), Palm. 523 ; II. r. WeHt)H'ar 
(1740), .Sess. Cas. K. B. 233 ; KyuU r. Howies (1750), 
I Ve«. Stm. .34 8 ; H. r. Sadi & Morris ( 1 787 ), 1 Leach, 468 ; 
U. r, Powell (1852). 5 Cox. C. C. 396; Bank of Ireland 
r. Evans’ TnistwH (1855), 25 L. T. O. S. 272 ; Nugent r. 
Smith (1875), I C. P. I). 19. 

2. .]— K. r. RY-MER, No. 108, post. 

3 . .] — A hoiKse of public entertain- 

ment in Lindon, where beds, provision.s, etc., are 
furnished for all persons paying for the same, 
but w'hich w’ns merely called a tav’ern Ac coffee- 
house, Ac was not fretpiented by stage coaclies Ac 
waggons from the country, & wltich had no stables 
belonging to it, is to be considered an inn, A the 
owner is subject to the liabilities of innkeepers, Ac 
has a lien on the goods of his miest for the pay- 
ment of hi.s bill, Ac that even when* the guest did 
not appear to have been a traveller, but one who 
had previously nrsided in furnished lodgings in 
London. 

An inn is a house, the ow ner of which holds out 
that he will receive all travellers A: sojourners w'ho 
are willing Ac sojourners who are willing to pay a 
price adequate to the sort of accomnniaation 
provided Ac who come in a situation in which they 
are tit to be rt‘ceived (Best, J.). 

A lodging house keeper makes a contract vi'ith 
every man that comes whereas an innkeeper is 
bound without without any special contract to 
provide lodging Ac entc?rtainment for all at a 
rtjasonable price (Best, J.). — Thomphon v. 1*acy 
(1820), 3 B. At Aid. 283 ; 100 E. U. 007. 

4k>nid. (hmnlngham r. Phllp (1896), 12 

T. L. H. 352. ASm. Orchard t>. Biwh, (I898J 9 Q. B. 


U9051 2 K. B. 805. 
CHay. 97. As to ( 


T. L. H. 352. ApW. Orchard t>. Biwh, (18981 2 0. B. 
Bower V. Mllcrcat (1922). 11 L. J. C. C. 50. B«U1. »• 

Hcott (1832), 2 Moo. A 8. 3.5 ; Hunbolf v. Alfoitl (1888), 
3 M. Ac W. 248 ; Lamond v. Richard (1897), 70 L. T. 111. 

4 , AlehouM.] — An Inn not to use the 

trade of an alehouse, the same being for travellers. 
—Anon. (1011), 1 Bulst. 109 ; 80 E. H. 800. 

5 . .j — \ house may be an inn for 


PART I. SECT. t. 

1 i. Jfrhai is an inn — Place for 
accommodation of aU travell^s d- imy- 
arers.] — A railway gtation hotel be- 


longing to a railway oo,, which iswtusl 
a general InvIUtlon to the travelling 
public u> resort thereto, wan auhjo^ 
to the ohIlgatioDM impost by the law 
on “ common Iuum,*' including the 


obligation to provide aooommodaUon 
for traveller* reaortlng thereto. — Ibmi- 
»*tKU>v, NoRTirBiirmu Ry.Oo. (1920)» 
57 8c. L. H. 66l.-«0OT. 
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Part I —In General. 


the accommodation of travellers, & it may also be 

an alehouse (Watson, B.)* ... 

I ruled that if there was no misconduct or 
impropriety on the part of the guest the land- 
lord of an inn or alehouse could not revoke the 
invitation held out to all, & could not without 
some sufficient reason eject him (Pollock, C.B.), 

Even although it were an inn, pltf. was not there 
as a traveller, but was using it as an alehouse 
fWATSON, B.). — PlDGEON V. Legg (1857), 29 
L. T. O. H. 166 ; 21 J. P. 743 ; 5 W. 11. 649. 

6. Boarding house — With stabling.] — 

A house for the reception of boarders & lodgers 
with stabling for their horses is not an inn or 
alehoxise or public house on which soldiers can be 
quartered. 

It was no inn for the verdict finds he lets lodgings 
only, which shows him not compellable to enter- 
tain any body & that none could come there with- 
out a previous contract ; that he was not bound 
to sell at reasonable rates or protect his guc^sts, 
but contrary it is in all the said points in the ci^e 
of an innkeeper, A: .an action shall lie against him 
for default, not by the name of hospital but of 
communis hospital (per (’UR.). 

If one come to an inn Ac make a previous con- 
tract for lodging for a .set time Ac do not eat or 
drink there, he is no gue.st but a lodger, A: as such 
is not under the innkeeper’s ])rotection, but if he eat 
& drink there it is otheiwi.se ; or if he pay for his 
diet there, though he do not take it there. A sign 
is not essential to an inn, but is evidence of it 
(Holt, C.J.). — Parker v. Flint (1699), 12 Mod. 
Rep. 254 ; Holt, K. B. 366 ; 88 E, R. 1303 ; sub 
nom. Parkhurst v. Foster, 1 JaI. Raym. 479 ; 
5 Mod. Rep. 427 ; 1 Salk. 3H7 : Carth. 417. 
Annotations : — Conid. Holder r. J^oulby (1860), H C'. B. N, S. 

2:)4. Reid. B. r. Bymcr (1877), 2.5 W. It. 415. Mentd. 

Scott V. Shepherd {1773), H VVils. 403 ; Deaiio r. Clayton 

(1817), 1 Moore, C. I*. 203. 

7. ColTee house.] — A coffee house is not 

an inn, within the meaning of a policy of in.surance 
against fire, enumerating the trade of an inn- 
keeper with others, as double liazardous. — 
Doe d. Pitt v. Laming (1814), 4 Camp. 73, N. P. 

Annotations : — Reid. Rf Unlveraal Non Tariff Fire In.'ice., 

Forbes' Claim (187.5), L. It. 19 Eq. 48.5. Mentd. (irtH'U* 

Hlade V. TapHCott (1834), 1 Cr. M, & It, ,5.5 ; \Vllnon r. 

WilHon (1854), 14 C. 11. 616 ; Phimpg r. Heiwon (1877), 

3 C. V. D. 26. 

8. Hostel — As distinguished from hotel.] 

— it is . . . perfectly clear that the word “ hot<*l 
as here used (6 Geo. 4, c. 16] doe.s not convey the 
same meaning tlie ancient hostel which was no 
more than a common inn (Tindal, C.J.). — Smith r. 
Scott (1832), 9 Bing. 14; 2 Uoo. Ac S. 35 ; 1 
L. J. C. P. 143 ; 131 E. R. 519. 

Annotations :■ — Reid. Gibson r. King (184 2). 10 M, & W.667 ; 

Re Jone«, Exp. Thome (1876), 4.5 L. J. Hey. 158. Mentd. 

Cannan r. Ikqiew (1833), .3 L. J, C. 1*. 65. 

8* Temperance hotel.] — The jury found 

that deft., who kept a tempei'ance hotel, was an 
innkeeper.— C unningham r. Philp (1896), 12 
T. L. R. 352. 

.Annotation ; — Apld. Bower r. Milcn'ed (1922), 11 L. J. C. C. 

50. 

10. .]— Bower v. Milcrest (1922), 

11 L. J. C. C. 50. 

Public-house.] — The occupier & 


licensee of licensed premises, not being an inn, 
has a right to request any person to leave whom he 
does not wish to remain upon his premises ; his 
right is not limited in the case of persons who are 
drunken, violent, quarrelsome or disorderly within 
Licensing Act, 1872 (c. 94), 

In the first place this house was not an inn but 
only a public-house, a fully licensed house, & 
secondly the person who was turned out was 
not a traveller (Lord Alverstone, C.J.). 

Except in the case of a traveller at an inn the 
licensee or occupier of licensed premises has a right 
to request a person to leave (IjORD Alverstone, 

C. J.). — Skaiacy V. Tandy, fl902] 1 K. B. 290 ; 71 

L. J. K. B. 41 ; 85 L. T. 459 ; 66 J. P. 19 ; 50 
W. R. 347 ; 18 T. L. R. 38 ; 20 Cox, C. C. 57, 

D. C. 

Anmttation : — Reid. Thompaon r. ^Mackemtie (1908), 98 L. T. 
896. 

12. Refreshment bar.] — R. i*. Rymer, 

No. 108, post. 

13. Refreshment-house.] — Two revenue 

officers disguised as travellers went at 10.40 p.m. 
to a house kept by K., tk requested to be supplied 
with chops, coffee, & a non-intoxicating ^e. At 
were entertained accordingly, At paid the waiter. 
The house was a temperance hotel of a large size. 
No licence for a refreshment-house was held by 

M. pursuant to Refreshment Houses Act, 1860 
(c. 27), s. 6 : — Held : the justices were wrong in 
holding that, though this was an inn, yet it was 

I not a refreshment-house within the statute, so as 
to require a licence. — Keijjcway v. MacDougal 
(1880), 45 J. P. 207, D. V. 

14. Tavern or shop — Selling liquor by 

retail.] — R. v. Rymer, No. 108, post. 

15. Distinction between Inn & lodging house.} 
— Parker v. Flint, No. 6, ante. 

-Thompson v. Lacy, No. 3, anie. 
we were to consider the cases 
of innkeeper A: boarding house keeper on principle 
merely, it would seem that the latter would be 
required to take at least as much care of the goods 
as the former. Whether I am staying at an inn 
or a boarding house, there is ordinarily neither 
more nor less of on express bailment of my goods 
to the master of the house ; in both cases the 
custody of the goods, such as it is, is incident to 
myself being there as guest ; & this is in considera- 
tion of valuable rewai’d ; while in the case of the 
innkeeper there is in the absence of any lawful 
excuse a necessity to receive me, which does not 
exist in regard to the boarding house keeper 
(Coij'.ridge, j.). — Dansey v. Richardson (1854), 
3 E. & B. 144 ; 2 C. L. R. 1449 ; 23 L. J. Q. B. 
217; 118 E. R. 1095; sub nom. Dancey v. 
Richardson, 18 Jur. 721. 

AnnofatumN ; — Contd. Holder r. Soulby {I860), 8 C. B. N. S. 
2,54 ; Scarborough r. Cosgrove, (1905] 2 K. B. 805. Reid. 
Hoilbigswortb v. Nicholson (1904), 68 J. P. Jo. 534. 

18. What Is part of Inn — Innkeeper’s mansion 

house.] — Johnson’s Case, No. 1 15, post. 

19. Dining room of hotel — Not detached 

restaurant.] — O rchard v. Bush Afc Co., No. 164, 
post. 

20. Whether sign essential.] — R. v. Collins 

(1623), Palm. 373 ; 81 E. R. 1130; sub nom. 


„ house.] — Mill 

V T *^«**^F Palaok (1889), 

V. L. R. 30. — A US. 

13 i. — — RefrejOimml house ,] — T 
01 a ^tanrant or datlng-hov 
»ly food to ovo 

(1924), 55 O. L. R. ,149.— GA 

by moma In prouiW'M k« 

y deft. R. oaiied ** Shandon Houai 


partly famlsbbig them & agiwlng to 
pay #60 per month for rtwms « bt>ara. 
nubtiequenUy they rented from pltf. a 
piano. They left “ Shandon House 
m debt for lioai^ & lodging to K., who 
thereupon detained the piano, which 
wae claimed by pltf . : — Held : the 
rfilatton between deft-. R. & J. was not 
that of innkeeper At guest, hut of 
boajNliiig'hoaeo keeper & 

Nkwcombk r. Andrhson (1886), li 
(). R. 665.— CAN. 


b. What is part of inn — Dancing 
.soom.l — Where a building used as a 
danoing-room was built separate from 
a house liceuNcd as a tavern but had 
oominuiiicatiou therewith through a- 
porch. At there was no other ontranoo 
to the dauoing-room : — lldd : it was 
a part of the house. At the proprietor 
was liable to a tlno under a bye^w of 
the city of St. John for allowiitf mnsio 
to bo played therein. — A'x p. Harlbst 
( 1862). 3 All. 264.— CAN. 
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Inns and Innkeepers. 


Sed. 1. — Inns. Seds. 2 <fc 3. Part 11. Sed. 1 : 

Anon., Goclb. 345 ; Palm. 307 ; 2 Roll. Rep. 
345. 

jinvotations .‘ — Meiild. R. r. Hurvcy (1731), Scss. Gas. K. I). 
122 : R. r. Kinjrston (1800), 8 Eaat, 41. 

21. .] — Parker r. Flint, No. 6, ante. 


Sfa-t. 2.— innkeepers. 

See Innkeepers Liability Act, 18(i3 (c. 41), s. 4. 

22. Who Is an Innkeeper.] — An innkeeper can- 
not be a bkpt., for lie i.s not like a trader ; he must 
receive all comers A f(‘ed them & lodge them taking 
a reasonable rate ; wliich if he do not, he is 
indictable (Eyre, J.). 

An innkeeper cannot make a contract ad 
libitum : nor does he buy or sell at large but to 
guests only (Holt, (\.T.). 

He fan' innkeeper] is bound to provide for 
travellers (Holt, C.J.). 

They [innkeepei’s] may detain the person of the 
guest who eats, or the horse which eats, till pay- 
ment (Eyre, J.).— Newton v. Trioo (1091), 1 
Salk. 109 ; 1 Show. 208 ; 3 I^ev. 309 ; Fomb. 
181 ; earth. 149 ; 3 Mod. Rep. 327 ; 91 E. K. 
100 ; sub 7wm. Luton r. Bigg, Skin. 291. 

Annotaiinrift ; — Consd. Saniuloninu v. Rn«U‘8 (17G7), 4 Burr. 

2064 ; Sanbolf r, Alford (1838), .3 M. & W. 248. Reid. 

Wegrpet r. (1697), 1 Ld. Haym. 280. 

23 . Hotel keeper.] — ASemble : a hotel- 

keeper is subject to the same liabilities as an inn- 
keeper, but he should be declared against as an 
innkeeper. — Jones v. O.srorn (178.5), 1; (*l)it. 481. 

24 . Not manager of hotel.] — Dixon t*. 

BiRcn, No. 222, post. 

As to what is an Inn.] — Sec Sect. 1, ante. 


Sect. 3.- GUESTS AND TRAVELLERS. 

25. Definition — “ Guests — Distinguished 
from lodgers.] — r‘.\KKi:u r, Flint, No. 0, ante. 

26 . .] — Okchard v. Bush A t’o., 

No. 164, post. 

27. “Travellers.”] — K. r. Ry.\ier, No. 

JOS post. 

28. .] — LA.MOND r, Hiciiari), No. 

58, post. 

29. Persons staying without innkeeper's per- 
mission.] — -(1) If a man comes with a liorjw* carry- 
ing a pack or other goods to an inn to l(Hlge, A 
the innkeeper tells him tla; inn i.s full of guests A 
he cannot receive liirri, if the man leaves Ids horses 
A goods within the hostel A stays in a room !)y the 
permission of another person A not assigned to him 


I by the innkeeper or his servants, if his pack or 
goods is stolen the innkeeper is not chargeable. 

(2) If the cause of refusal be false the guest may 
have his action on the case for his refusal. — 
White’s Case (1558), 2 Dyer, 158 b ; 73 E. R. 
343 ; sub nom. Bird v. Bird, 1 And. 29 ; Ben. 
60 ; sub nom. Byrd v. Byrd, Beni. 18. 

Annotations : — Asio (1) Befd. Calyo’s Cose (1584), 8 Co. Rep. 
32 a. As to (2) R«a. Laao ». Cotton (1700), 1 Salk. 17 ; 
JohnHon v. Mid. Ry. (1849), 4 Exch. 367. 

30. .] — For if an hostler refuse a guest, 

his house being full A yet the party say he will 
shift, etc., if robbed, the liostler is discharged 
(JoNE-s, J.). — LovETr V. Hobbs (1680), 2 Show. 
127 ; 89 E. H. 836. 

31. Neighbour lodging with innkeeper — At 
innkeeper's request.] — Calye’s Case, No. 1, 
ante. 

32. Boarder.] — Drope r. Tii.vire (1620), Beni. 
173; 2 Dyer, 158 b, ii. ; Lat. 126; Noy, 79; 
Poph. 178 ; 79 K. R. 1274. 

Ann ttationa .'—Raid. York v. (Iriiidstono (1704), 1 Salk. 
388 ; Slraujis i*. t’ounty Hotel Co. (1883), 32 W. R. 170. 

33 . .] — The liability of an innkeeper for 

goods stohui i.s only to travrdlers. If a pei'son 
board or .sojourn for a certain time in an inn A his 
goods are stolen the action is not maintainable. — 

V. Innkeeper (1627), llet. 49; 124 

E. R. 334. 

34. Whether relationship established — Leaving 
horse In inn.] — Yorke v. Grenaugh, No. 261, 
post. 

35. Leaving luggage In hotel.] — PItf. 

arrived at ('arlish* with the. intent ion of spending 
the night at defts.’ hotel, which adjoinotl the 
railway station. He delivered his luggage to 
one of the porters of the hotel, but, after reading 
a t8?legram which was w'aiting for him, decided 
not to spend the nigld at (.’arlLsie, A W'eiit into 
the coffee-rcMjm to order some refreshments. Ho 
was not able to obtain in ilie coffee-room exactly 
what he required, A went intf> the* station refix'sh- 
raent-room, which was under the twime manage- 
ment os tiie hotel, A eonneeted with it by a 
covered pas.H,ige. Shortly' aft(‘nvar<ls he w'cmt 
out, telling the porter to lock up his luggage, A 
it was l')cked u[) in a rf>om near the rt?fr<*«hment- 
room. On his return he foiin^l that part of it was 
missing ; — Held : at the time of the loss of pltf.’s 
goods there was no evidence of the relation of 
landlord A gue.st between liim A defts. so os to 
make them responsible. — K thauhs r. County 
Hotel Co. (1883), 12 Q. H. D. 27 ; 53 L. J. Q. B. 
25 ; 40 L. T. 601 ; 48 J. P. 60 ; 32 W. R. 170, 
D. C. 

Annotalums .—Distd. On;bttr<l «. Runh (1898). 67 b. J. Q. IL 
650. Consd. Grant r. Cardiff IJoteU Ck). (1921), 37 
T. L. R. 775. Montd. Nouvrlth r. Over Darwen InduMtriul 
Co-op. fckjc. (1894), 63 L. J. Q. H. 290. 


PART I. SECT. 2. 

22 1. Who is an innkeeper. y~I( the 
owner or occupier bolds out that he 
will receive traveller» In biw botiirie A' 
will provide them with everything they 
require on their Journey he Ih an Inn- 
kegKsr & hlH houKc Ih an inn.— Miixicn 
e. f^DEBAL COKFKE Pa1.A(*K (1889), 1.5 
V. L. R. 30.— A US. 

2211. .] — A man may Ik* an 

Innkeeper, though he take out a llccnHe 
In the name of another. — M cKay r. 
Brown (1859), 5 U. C. L. J. O. H. 91.— 
CAN. 

o. QueslUm of fari .] — In 

replevin deft, pleaded that nhe kept 
a public boarding & baiging-houae, 
with roomB, etc., for the reception, 

f >ubUc entertainment, hoarding & 
edging of alt guests, boarders, etc., 
prho might come to her Lonw, billing 


to pay an adequate price; that pltf. 
wa*i Heee[)ted m a gucHt Sc boardc-r in 
the hotw f<>r certain reasonable re- 
wani, Ac lui such gin-st brought got>ds Ac 
chattels to deft.’s house. Sc that she 
kept & detained them for a Hen thiwon, 
to insure payment of an account duo 
to her for lodging & entertainment 
provld<?d for pltf. : — IJeJd : the repllea- 
tlon did not admit that deft, was an 
InnkcfjtKjr. On the issue raUuid, It was 
properly left to the Jury to find whether 
<left. was an Innkeeper or a lodging- 
house keeiKT, Ac whether pltf. was 
rixMjlved at her bouM; as a traveller, or 
transient boarder, or as a boarder under 
a HiM'clal agreement. — Lium' ». 

(1866), 6 All 400.— CAN. 

PART I. SECT. 8. 

85 I. WfuthcT relationship est — 
-Lraring lugffage in hdel}~~l*ltt. 


arrived In Toronto from Ireland. & 
dmvo from the railroad station to 
deft.'s hotel, having a porinianteau. 
(Mil-pet bag, etc., with him. Ho asked 
for a room, saying ho wanted only U> 
chanim his dress before going to a 
friend, had his things taken to It, Sc. 
after occupying It for an hour went to 
his friend, with whom be remained. 
He was furnished with a key for the 
door tmt did not use it. Next morning 
ho returned to get his thlngM, but tho 

t )ortmanteau could not bo found, 
dtf. said ho Intended to return that 
night, but he said tiothiog of his in- 
tention to deft. ; — tleid : 0tf. was not 
there as a guest after be bad dressed Sc 
left the Inn ; A deft, therefore was not 
liable as an Innkeeper, the portmanteau 
having been lost after pltf. left* — ’ 
Ltnae e. MoMor (Ut5), 86 U. 0. R» 
230.- CAN. 



Pakt II . — ^Duties and Liabilities of Innkeepers. 




30 Continuation for Indefinite time.] — 

^37 Agreement between innkeeper & third 

nerson as to payment.]— (1). Where a traveller is 
Provided with accommodation & refreshment in 
an inn. the fact that the expenses thereof are by 
agreement between the innkeeper & another pe^on 
to be paid for by that person does not prevent the 
relation of innkeeper & arising, 

innkeeper therefore incurs the customary liability 
for the safe custody of the traveller s goods m the 

^^2) The responsibility of an innkeeper for the 
safety of the traveller’s property begins the 
moment the relationship of innkeeper & guest 
arises & that relationsliip begins the moment 
a traveller enters the inn with the intention of 
using it as an inn & is received on that basis by the 
innkeeper. The goods of the traveller then become 
liable to a lien, although the lien does not attach 
until a debt has been incurred & the fact that some 
nerson other than the traveller is to pay for the 
accommodation does not affect the innkeeper s 
liability for & lien upon the travellers goods. — 
Wright V Anderton, [1909] 1 K. B 209 ; 78 
J. K. B. 105 ; 100 L. T. 128 ; 25 T. L. R. laO ; 

^ (2) Coiud. Grant r. Cardiff Hotels Co., 
" imi ] sTt. L. H 775. Apld. Cryan o. Hotel HcmbrandC 
(11*25), 133 L. T. 395. 

38 . Special agreement as to payment.] — 

(’HEsiiAM Automobile Supply, Ltd. v. Beres- 
FORD Hotel (Birchington), Ltd,, No. 280, 

^^ 39 . Acceptance of guest by Innkeeper.] — 

Grant t. Cardiff Hotels Co., Ltd. (1921), 37 


T. L. R. 775, D. C. 

40 . Guests only dining at hotel.] — 

Nov. 11, 1923, pltf. received an invitation 


On 

for 


i\ov. 11, --- 

herself & her daughter to dine with two friends, 
Mr. & Mrs. who were then residing at the 

Hotel U., a residential hoU*l, the property of defts. 
On arriving at the hotel they were told by the hotel 
l)orter that tiieir friends were in the lounge, A on 
their asking for the cloak-room the porter directed 
them to a i*oom on the first floor — room No. 11. 
Pltf. & her daughter accordingly went to room 
No. 11 to leave their cloaks therc. This room 
was a bedroom, hav'ing a door leadmg into it from 
the corridor & another door leading into an 
adjoining bedroom. No. 10. There was no 
attendant in charge of No. 11. Having hung their 
cloaks on t)ie pegs in No. 11, pltf. & her daughter 
went into the lounge & afterwards dined with their 
friends. After dinner pltf. asked her daughter 


to fetch her glasses from the cloak-room, & 

ently pltf.’s cloak was then safe. About 

the daWr went for the cloaks, found her 
own but pltf.’s cloak was missmg. So that 
bltween 9 30 & 10.30 some one had gone into 

No n & removed pltf.’s cloak. Pltf thereupon 
^O. 1 1 rloffa fit .50 as aomacTOQ fnr 

claimed to recover from detts. 

the loss of her cloak -.—Held : (1) by 
defts * hotel in the circumstances stated, the 
relationship of innkeeper & guest was establish^ 
between defts. & pltf. ; (2) defts. were not entitl^^ 
because there was negUgence on their P^rt, 
only within the statute, but also at common , 
(3) there was in this case, a deposit by Pj^j* 
cloak for safe custody & consequently the 
tiori of £30 under Innkeepers Liabihty Act, 1803 
(c. 4), s. 1, did not apply ; (4) pltf. w^ not bound 
by the notices affixed in the hotel as there was no 
evidence that any of the notices were affixed in a 
place where she, not being a guest resuRng at 
the hotel, could see them, or of anything to 

call her attention to them. Therefore, defts. had 
failed to show any special contract between them- 
selves & pltf. whereby they were reheyed from 
their liability to pltf. Pltf. was entitled te 
recover £80 in respect of the loss of coat. 
Cry AN V. Hotel Roibrandt, Ltd. (19-u), 133 
1 T ‘195 * 41 T L. R. 287. 

41. Continuant of relationship -During tem- 
porary absence.]— If a guest leave his goods wth 
an innkeeper, spying that he 

days, & before Iiis return his goods are stolen, he 

cannot maintain an action on the 
realm * for at the time the goods were stolen he 
was no* a ^est; ic therefore as the innkeeper 
could n’ot gS^ ^proflt, he shall not be liable te 
suffer loss without a special . 

Gelley r. Clerk (1607), Cro. Jac. 188 ; Noy, 126 , 
4 Bac Abr. 448 ; 79 E. R. 164. 

-Edd Wa^broUe Slf ; 

Saiidford (1691). 1 Show. 101. 

42. Duration of stay to established relation- 
ship.]— Harland’s Case (1041), 

43. Whether relationship determined Question 

of fact.]— L.AMOND I’. Rruard, No. 

^ — PoRTMAN V. Griffin (1913), 


“^Uablil^ of innkeeper to receive & entertain.]— 

See Part IL, Sect. 1, sub-sect. 2, pos/. ^ 

Personal safety of guest.]— Sec Part IL, Sect. - 

^^Property of guest.]— 5ee Part II., Sect. 3, posL 


Part II. — Duties and Liabilities of Innkeepers. 


Sect. L— DUTIES TO RECEIVE AND 
ENTERTAIN. 

Sub-sect. 1. — Guests and Traveli.£R8. 

What is an Inn.]— 5ee Part I., Sect. 1, ante. 
Who are guests^ — See Part I., Sect. 3, ante. 


86 i. 


ConlinuatUm for in* 


ov I. Vf/fUmuufHm jur aje- 

definite finwt.l — MAcnoNfiLL «. Woods 
(1914), 32 O. L. II. 283 ; 20 D. L. R. 
366 ; 7 O. W. N. 842.--CAN. 

d. Determination of relationahip — 
Renting ap(uiments.}-~~N„ a trainer of 
horses, went to deft., an hotel keeper, 
& made an arraagement by which 
deft, was to provide board tc lodging 
to N. & his stable boys, & stabling tor 
nis honoe at a lump snni of so mnoh 


per week. Deft, bad nothin to do 
with the horses beyond Providing teeir 
stables, N. finding their 
the keys of their host's 
relationship betwwu N. & deft, wm 
that of landlord & lodger A “ot teat 
of an Innkeeper iT* 

-.J— To put an end 


Refusal by Innkeeper to 

5, A., post. 

innkeeper to supply 

Sect. 1, sub-sect.. 5, 13., posi, untartaln 

46. common law U»wmy o lo<l« & on^rtaln 

aU persons.]— R. v. Coi^ins G623Mj^j^7^j_ 

!®MlLm\te*50)?7 U.V H. 450.— CAN. 


158; 8 


to the relation or Innkeeper & guest, 


PART II SECT. 1, SUB-SECT. 1. 
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Inns and Innkeepers. 


Sed, 1 . — Duties to receive and entertain : Sub-sects, 1 , 
2 

E. R. 1130 ; sub 'nonu Anon., Godb. 345; Palm. 
367 ; 2 Roll. Rep. 345. 

Anndations : — Mentd. It. r. Har\'ey (1731), Sess. Cae. K. B. 
122 ; R. r. Kingeton (1806), 8 East. 41, 

46. .] — Newton v. Trigg, No. 22, 

ante. 

47. .] — Parker v. Flint, No. 0, ante, 

48. .] — (1) If poods bo left with an 

innkeeper by one who is no piicst or traveller & 
they are lost, he shall not ansAver for them, because 
he has no benefit for the keeping & it is not liis 
employment to keep such ; but if a horse be 
left in his stable & he Is lost he sluiil answer for 
it because he receives profit thereby arising from 
the meal consumed by the horse (Holt, G.J.). 

(2) If a man bring a horse to an imi & desire the 
master to put him into a stable till it cools & then 
send him to grass ; if the horse be stolen before 
he sends him to grass he shall answer for him ; 
though if he had not sent him to grass pursuant to 
the owner’s desire he would not be answerable 
(Holt, C\J.). 

(3) For he [the innkeeper] is bound to receive all 

manner of people into his house till it be full. 
If an innkeeper refust' to entertain a guest where 
his house is not full, an action will lie again.st him 
(Holt, C.J.). — Lane v. C’otton (1702), 12 Mod. 
Rep. 472 ; 11 Mod. Rep. 12 ; 1 (’om. 100 ; 1 Ld. 
Raym. 040 ; Garth. 4S7 ; llolt, K. H. 502 ; 1 

Salk. 17 ; 88 E. R. 1458. 

Annotation.^ : — As to (1) Refd. Muspratt r. Grcfrory (1836), 

1 M. & W. 633. to (3) Reid. Johnson r. .Mid. Hy. 
(1849), 4 Exch. 367. (frnf rally, Mentd. Jones r. Hart 
(1697), 2 Salk. 441; K. r. Cotton (1751), I'ark. 112 
I’erkiuH, etc., AB»i(C>»ee.s of Hughe.^ r. Smith <17. >2), Say 
40; Whitfield r. Le Donpcncer ( 1778), 2 Cowp. 7ol 
Nichobon r. Mouncey (1812), lo East, 3H4 ; LauKher r 
Pointer (1826), 7. H. & C. .'*47 ; Dnncati r. Findlater { 18.19) 

6 C'l. & Fin. 894 : W(M)dM r. Finnis (I8.'i2), l(i Jnr. 936 
Hearn r. L. & S, W. Ky. (18.=^..'*), 24 L. J. Kx. lHf> ; R. 
Gihlw (18 .').t). Dears. C. C. 4 1.**; li. r. Kay (IK.', 7), : 

L. J. M. ('. 1 19 ; Ih'iuiett r. Bayes ( I860), .'* H. A N. 

Merm,*y Docks Tru.stee« r. Gihhs ( 1866', 11 H. L. < 'as. 6K7 
U. r. Treasury L<»nl8 Coiiirs. (1872), 41 L. J. y. B. 178 
Bainbridtre r. Postmaster (Jeneral, (1906| 1 K. B. 178 
Clarke r. West Ham Corjin., (1909) 2 K. B. 8.', 8 ; Bamfield 
r. Gcudo & Sheffield Transport C<».. 11910) 2 K. B. 91 
(i. N, Hy. r. L. E. P. Transport .V Depository, (19221 2 
K. B. 742. 

49. .] — Yokke r. Gre.vacgh (1703), 2 

Ld. Raym. 800 ; 02 E. R. 79 ; sub nom, ^'oKK r. 
Grindstone. 1 JSalk. 388. 

Anm^alittns : — Ezpld. .'Kniith r. l»earlr*ve ( 1 848 ), 6 B. 132- 
Befd. Jntlson r. Etheridge (1>33). 1 Cr. AM. 7 13 ; Turrill 
r. Crawley (1849), 13 Jnr. 87s. Mentd. Bevrin r. WaO-rs ' 
(1828), 3 C. A P. .'^,20 ; Cu.ssils r. Holden W(M*d Bkaehin*r | 
Co. (1914), 81 L. J. K. B. 834. 


deft, kept on inn. Si that pltf. at night, was 
travelling, & the inn being shut up, pltf. knocked 
at the door, in order that he should be admitted 
as a guest, & that, although deft, heard the 
knocking. Sc liad notice of tlie premises, she would 
not admit pltf. into the inn. Deft, pleaded that 
she did not hear the knocking & had no notice of 
the premises : — Held : on this issue, it was tor 
the jury to say, whether deft, heard the knocking, 
& if so, w’hethor deft, ought to have conclude 
fiom it that the person so knocking at the door was 
a pei’son requiring to be admitted as a guest. — 
Hawthorne v. Hammond (1844), 1 Car. & Kir. 
404, N. V. 

63. .] — Broadwood V. Granara, No. 230, 

post, 

64. ] — Dansey' V, Richardson, No. 17, 

ante, 

65. .] — Gordon v. Silber, No. 259, post, 

56. . — Skai.e\* r. Tandy*, No. 11. ante. 

57. — Browne v. Brandt, No. 75, post, 

58. Attaches only as long as guest a 

traveller.] — The common law liability of an inn- 
keeper to receive A lodge a guest attaches only so 
long as the guest is a t raveller. A a person Yvho has 
been received at an inn as a traveller does not 
necessjirily continue to reside there in that cha- 
racter. Whether at any given time during his 
residence he is still a travelh'r is a qin^tion of fact, 
A one of the ingredients for detennining this fact 
is the length of time that has elapsed since his 
arrival. If the guest has lost the characUT of 
traveller the innkeeper is not bound to supply 
him with lodging, but is <*ntith‘d, on giving it'oson- 
ahle notice, to re<|uir4‘ him to leave.— L amond v. 
Richard, [1807] I Q. B. 541 ; BB L. J. (L B. 315 ; 
7B L. T. Ill ; B1 J. l\ 2B0 ; 45 W. H. 280; 13 
T. L. H. 235 ; 41 ISol. Jo. 202, ('. A. 

A nnotiitions — Distd. Choslmm Autoiiu»hih' Supply r. 

Brn sforil Hotel ( Blrchliijff i*!! ) (1913), 29 T. L. ft. .'*84. 

Refd. Sealey »•. Tmuly (1901 ). K,> L. T. 4. '*9. 

59. Liability to provide particular class of 

room.] — Bcrg ESS r. (’lk^mknts, No. 17B. j)ost. 

60. . I -Although a traveller is entitled to 

rea.sonable accimuncMlat ion in an inn, lu* is not 
'ntdleil to wlect a particular apartment, or to 
insist on occupying a be<lroom for the purjiose of 
sitting up all night, so long as the innkeefHT is 
willing A offei’s to furnish him with a projH*r room 
for that purpose. 

Semhlr : m ortler to siipjKjrt an indictment, or 
sustain an action against an innke<?per, 
refusing to receive a guest, or for tuniing him out 


50. .]~The case of the innkeeper dfH-s not <hs>i‘H. th*' declaration should aver tliat a ' 

bear any resemblance ... for as they cannot was made of a reasonable sum to defray the iwris*' 
refuse to receive guests, so neither can thev impose entertainment, or show such s|H‘cial dr- 

unreasonable terms on them (IxuiD Kenyon, euinstanct's as njudert'd a t<‘nder im;)oitslble.— 
C.J.). Fell r. Knight (1841), 8 M, A W. 2B0 ; 10 

They [innkeepers] are bound by law to rt^ceiv'e 4 ; o Jur. 5i>4 ; lol E. R. 1030. 

guests who come to their inns A are also Ixmnd •] — Hcrivenor v. Rekd, No. 83, post. 

to protect the property of those guests (I.ord SUtutory obligation to rooolve foldlers.} — 

Kenyon, C.J.).— Kirkman v . Shawcross (1704) 'Hien* is a statutory obligation under Anuy Act. 
6 Term Rep, 14 ; 101 E. It. 410. ’ 1^81 (c. 58), s. 103, on the constable in charge at 

— Mentd- Oppenheim r. Kuwh>11 (1802), 3 Boh. any place mentioned in the rout<^ issue<l to the 

commanding ofllcer of any portion of Her Majesty's 
IvENH, No. 70, , regular forties to give billets for all the otTlcers, 

52 . ^ keeps a public inn sttidiers, A honM^s mentioned in the rouUn A f(»r 

IS ^>Hna to admit all persons who apply peaceably wdiom quarters are r<H|uired ; A the billet list made 
to be admitted as guests, untler sect. 107 by the jwlice authority of any 

^ <l<^daration against an innkeeper stated, that snrh place is not conclusive as to the numfewpi* ot 


lunkw-pers ” & subject us Huch, to 
the obllsstlon InipotH'd on Innkis'pcrH 
by the law of Scotland to mvlve 
without favour all travelleix for whom 
accommodation in available, subject, 
however, to the discretionary' right to 


any apjoct. who in 
Isileved to l>e iindeydralde $c 
In view of tlie nature of the 
nient 8c the clawt of gu«wtM hy whom It 
‘ freqncnfod.— lamiKlKl-n r. 

Bbitish ilY. Uo., U9iOJ H. C. 805 ; 


«c. L, n. SOI. SCOT. 

f. f.iabiHlv to provide 
dr to inform eustomers as to their 
-It la the duty of an 
„ to Inform cti»tom«ii of. . 
poaiUon of tbo lavatories, wblcb bo l^i 
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officers, soldiers, or horses for whom the keeper of a 
victualling house shown in the list may be required 
to find accommodation on an emergency. Huch 
list merely determines the proportion in which the 
billets are to be distributed among the keepers of 
victualling houses, & does not relieve them from 
their liability to take in, or otherwise And accom- 
modation for, according to the proportion shown in 
the list, any number for whom quarters are 
required. — Sharratt v, Scotney, fl892] 2 Q. B. 
479 ; 67 L. T. 472 ; 66 J. P. 080 ; 40 W. U. 645 ; 
8 T. L. R. 660 ; 30 Sol. Jo. 504, D, C. 

63. Servant.] — Bennett v. Mellor, No. 102, 
post. 


SuB-sEcrr. 2. — Animals and Property. 

64. To receive horses.] — This is a common 
inn, & deft., a common innkeeper, A tliis his 
retainer here, is grounded upon the general custom 
of the land ; ho is to receive all guests & horses 
that come to his inn ; he is bound, os he is an inn- 
keeper to receive them, & therefore there is very 
great ri;ason for him to retain liim, until he be 
satisfied for his meat which he has eaten, & that 
the true owner of the horse cannot have him away, 
until he have satisfied the innkeeper for his meat. 

Communia hospitia^ are compellable to receive 
guests A their horses ; «fe so ho is to answer for 
them, which arc brought thither ; the custom 
of london is good & reasonable, how’ long to stay, 
not till ho eats out mon* than his head ; the inn- 
holder may sell him pres^mtlv, & this is justifiable. 
llt*re in this case, the innkeeper said to pltf. : 
“ Prove the horse to be yours, pay for his meat, 
A' you shall have him ” ; this is lu) denial, nor yet 
any conversion, he claims no property at all ; he 
only det^ains the horse, till he be satisfied for hi.s 
meat, & so he may well do by the law ; he may 
keep him till he be paid for his meat, because he 
is compellable at the first to receive him (MorxTA- 
ouE, C’.J.), — Robinson r. Walter (1617), 3 
Bulat. 269 ; Poph. 127 ; 1 Roll. Rep. 149 ; 81 
E. R. 227. 


AniutUUionti : — FoUd. Yorkc r. Oimauffh (ITOH), 2 Ld. Ilaym. 
Kfl6. Contd. Turrlll r. Cruwlfy (IS4»). 13 g. H. 15»7 ; 
llobluH r. Omy, {18951 2 g. 6. 501. Reid. Thrtlfall v. 
Borwick (1H72), 2(i L. T. 794. 

66. .] — Launders v . PLr.MMER, No. 194, 

post. 

66. .] — Qti. : whether ahdiouse kee pci's 

be bound lo receive horses as well as soldiers 
quartert^d on them. — R. v. Dimpsey (1787), 
2 Term Rep. 96 ; 100 E. R. 52. 

Annotation : — Mentd. u. r. ScaU' (1807), 8 Ea«t. 568. 

67. ,] — The claim of an innkeeper to lieu 

rests on a foundation peculiar to it«<^lf, viz. because 
he is bound to receive the guest A his horse 
(Parke, B.).—HcARFEr. Moroan (1838), 4 M. & W. 
270 ; 1 Horn & 11. 292 ; 7 L. J. Kx. 324 ; 2 Jur. 
669 ; 150 K. R, 1430. 

. — Mentd. Jaoknon r. Cummins (1839), 5 M. & 
vN • S4 2 ; DlrkH r. Rtebards (1842), 6 Jur. 562 ; Bmumont 

* tk B. 301; 8klnnor v. bambert 
0*0), 16 L. T. O. 8. 244 ; Short r. Mcrcier (^1851), 20 
*80 ; Korford r. Mondol (1859), 28 L. J. Ex, 
JV Ooodc (1859), 6 C. B. N. 8. .167 ; Runxsey 

(1863). 14 C. B. N. 8. 641 ; Taylor «. Choste 

(1»14 , no L. T. 765. 


!«• VIA » A M/ V* v.'OJiViva'a. 

Hatton r. Car M^iitouanco (3o 


68 . & carriage — Carriage to be cared for 

& cleaned.] — An innkeeper a lien on the 
carriage of a guest, for his charges in respect of the 
housing & care of the carriage, even though the 
carriage is not the property of the guest, but only 
hired by him for a limited period. 

There is no distinction, as to the innkeeper’s 
exercise of his right of lien, between the goods 
of a guest & the goods of a third person in the 
apparent possession of a guest. A carriage now 
is in the situation in which a horse was in former 
times. A horse was, & a carriage is, the common 
means of travelling. When a person comes to 
deft.’s hotel with a carriage, she is not in a different 
position from a traveller in former times coming 
with a horse. A carriage is taken in, & if taken 
in, it must be taken care of. The innkeeper 
must k<?ep it in safety ; & more than that, he must 
take carti of it, & clean it, & keep it fit for the use 
of the guest ; & for doing these things there is a 
distinct charge made in the bill. If the innkeeper 
would be justified in detaining the horse for its 
keep ic for the care bestowed upon it, he may 
detain it for the housing the care of the carriage 
(Coleridge, J.). 

Qu. : whether he has a lien on it for the board & 
lodging, etc., of the guest. — Turrill v. Cra^vley 
(1849), 13 Q. B. 197 ; 18 L. J. Q. B. 155 ; 12 L. T. 
O. 8. 398 ; 13 Jur. 878 ; 1 16 E. R. 1238 ; sub yioin. 
Turniix V. Crawi.ey, 13 .1. P. 747. 

Annotation :—Con3d. Throfall r. Borwick (1872), L. R. 7 

g. B. 711. 

69 . & harness — May demand expenses 

beforehand.] — Mulliner r. Florence, No, 246, 
post. 

70. To receive luggage — If room available.] — 

Tiirhfall r. Borwick, No. 258, post. 

71. Luggage of another — Unless un- 

reasonable.] — Robins k Co. v. Gray, No. 240, 
post. 


Sub-sect. 3. — Refusal to Perform Duty. 

.1. (iround-s for Refusal. 

(«) To Receive Guests. 

72. General rule.] — Rance v. Hastings Corpn. 
(1913), 136 L. T. Jo. 117. 

73. ‘ ‘ Reasonable grounds — House full.] — Lane 
r. Cotton, No. 48, ante. 

74. .] — Medawar r. Grand Hotel 

Co.. No. 201, post. 

75. .] — An innkeeper, the bedrooms 

ill whose inn are occupied, is not bound to receive 
a guest who desires to sleep the night at the iim. 

The true vit'w of the common law rule was that 
if an inn was not full the landlord w’as bound to 
inlmit travellers . . . he could not pick A: choose 
(Lord Alverstone, C.J.). — Browne r. Brandt, 
(1902j 1 K. B. 696 ; 71 L. J, K. B. 367 ; 86 L. T. 
625 ; 50 W. R. 654 ; 18 T. L. R. 399 ; 46 Sol. 
Jo. 339, D. C. 

76 . Drunkenness or indecency.] — An 

indictment lies against an innkeeper, who refuses 
to receive a guest, he having room in liis house 
at tlie time ; & it is not necessary for the guest 
to tender tiic price of his entertainment, if his 
rejection is not on that ground, & it is no defence 
for the innkei'per, that the guest w’a^ travelling 


1 C. L. 11. 146.— AUS 


r. Walk£R (1867). 26 U. C. B, 502.— 

CAN. 



PART II. SECT, t, SUB-SECT. 3.~A. 
(a). 

78 I. Ceneroi rule .) — Tho proprietors 
of an hotel have a disoretiouary right 
to reloot any appot. who ie 
believed to ht undeeireble k 


i view of tho nature of the oetabUsh- 
iiciit & the close of guoate by whom it 
I froquontod.— UoTBFiKLD r. North 
IKITISH Et. CX>., 11920] S. C. 805 ; 57 


« 


h. *' Rtamnojbht grotmds ’ 
anet lo other guests— A^anduct ofnotorwus 
nutneg 'lender. Retd : the proprietors 

of on hotel were Justified in rejecting o 
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Inns and Innkeepers. 


Sect, 1. — Duties to receive and entertain : Suh-sect.3, 
A. {a) & (fe), B. (a) <fc (6) ; «i/6-sed. 4. Sect. 2 : 
Sub-sect. 1.] 

on a Sunday, & at an hour of the night ^ter the 
innkeeper’s family had gone to bed ; nor is it any 
defence that the guest refused to tell liis name & 
abode, as the innkeeper had no right to insist 
upon knowing those particulars ; but if the guest 
come to the inn drunk, or behaves in an indecent 
or improper manner, the innkeeper is not bound 
to receive him, — K. v. Ivens (1835), 7 C. & P. 213. 
Annotation : — Consd. Ftdl r. Knight (1841), 8 M. & W. 269. 

77. Travelling on Sunday.] — II. v. Ivens, 

No. 76, ante, 

78. Late hour.] — R. v. Ivens, No. 76, ante. 

79. Refusal by guest of name & abode.] — 

R. r. Ivens, No. 76, ante. 

80. Causing disturbance.] — The landlord 

of an inn or a pubhe-house, or the occupier of 
a private house, whenever a pei'son conducts 
himself, [so as to cause a disturbance <k likely to 
cause a breach of the peace] is justified in telling 
him to leave the house, & if he will not do so, he 
is justified in putting him out by force, may call 
in his servants to tissist him in so doing. He 
might also authorise a policeman to do it, but it 
would be no part of a poUceman’s duty as such, 
unless the paily had committed some offence 
punishable by law (Patteson, J.).— Wheeleu 
V. Whiting (1840), 0 C. <5: P. 262, N. P. 

81. .] — Webster v. Watts (1817), 

11 Q. B. 311 ; 17 L. J. Q. B. 73 ; 10 L. T. O. S. 
226; 12J, P.270 ; 12 Jur, 243 ; 116E. R.402. 

82. Bdlsconduct or impropriety.] — P idgkon 

r. Legg, No. 5, ante. 

83. .] — (1) A landlord of an inn 

may, after a requt^st to withdraw, remove guest 
from a particular room in an inn, where Ik* has 
misconducted himself, but he may not remove 
him from tlie house. 

(2) A guest has no right to select his own accom- 
modation, but it is the duty of the landlord to 
find such acconimodalion for the guest as he may 
choose.- — 8( RiVENOK v. Reeb (1858), 6 W. R. 603. 

84. Annoyance to other guests — Dogs.] — 

R. r. Rymer, No. 108, post. 

85. Guest losing character of traveller.] — 

Lamond V. Richard, No. 58, ante. 

86. Danger to inn.] — R ange v. IIa.stings 

CuRPN. (1913), 136 L. T. Jo. 117. 

(b) To Supply Needs. 

87. No payment for goo^ offered — Com for 

horse.]~ANON. (1160), Y. B. 30 Hen. 6, fo. 18, 
pi. 24. 

Annotaikm Consd. rinchon’H Case (1611), 9 Co. Kep. 86 b. 

88. Victuals.] — A.-G. v. Capel (1494), 

Y. B. 10 Hen. 7, fo. 7, pi. 14. 

89. .] — PiNCHON’s Case (1611), 9 

Co. Rep. 86 b ; 77 E. R. 859. 

Annotations : — Mentd. Marshalsea Case (1613), 10 Co. Hep. 
68 b ; I’apworth v. Johuwon (1613), 2 Bulst. 91 ; Munby i 


V. Scot (1063), 1 Keb. 361 ; London (City) v. Wood (1701), 
18 Mod. Rep. 669 ; Raymond v. Fitch (1835), 2 C’r. M. & R. 
688 ; Phillips v. Homfray (1883). 24 Ch. D. 439 ; Batthy- 
anyr. Waltord (1887), 66 L. J. Ch. 881 ; Finlay tj. Chiuney 
(1888), 20 Q. B. D. 494. 

90. Needs not within common law liability — 
Post-horses.] — An innkeeper, though licensed to 
let post-horses, is not liable to an action for 
refusing to supply them for a guest. — Dicas v. 
Hides (1816), 1 8tai*k. 247 ; Holt, N. P. 207, N. P. 


JJ. Remedies for Ref usat. 

(a) Action. 

91. For wrongful refusal to receive guest.] — 

Anon. (1460), Y. B. 39 Hen. 6, fo. 18, pi. 24. 
Annotation: — Mentd. I’inchoii’b Case (1611), 9 Co. Rep. 
86 b. 

92. .] — R. V. Chester (Bp.) (1500), 

Y. B. 14 Hen. 7, fo. 21, pi. 4. 

Annotations : — Mentd. Albany & St. Asaphs’ (Bp.) Ca«o 
(1585), I L(‘t)n. 31 ; SailUn-« Co.*b Ciiso (1588), 4 Co. Hep. 
54 b ; CoThvl'a Ciiho (1600). 4 (’o. Rep. 81 b ; ShrewKbury’H 
Case (1610), 9 Co. Reii. 46 b; Ueynei’s Case (1612), 9 
Co. Rep. 95 a; Ayray’a Caw (1614), 11 Co. Rer-. 18 b; 
Cottiendain’ti Case, Woodley r. Kxeter (Bj).) & Maunerlna 
(1624), Win. 94. 

93. .] — NN'hite’h Case, No. 29, ante. 

94. .J — R. r. (’oi.LiN.s (1623), l*alm. 373; 

81 K. IL 1130; sub 7iojn. Aso^i.^Godh. 345; Palm. 
367; 2 Roll. Rep 345. 

Annotations : — Mentd. R. r. IIarv<‘y (1731), Se*<N. Ca«. K. B. 
122 : R. r. Kiughton (1806), 8 Eiuit, 41. 

95. .] — Jackson r. Rogers (1683), 2 

Show. 327 ; 89 K. R. 968. 

A nnotatious Mentd. Bataon r. Donovan (1820), 4 B. 8c 
Aid. 21 ; JohnHon e. Mid. Ry. (1849), 4 Exeb. 367 ; 
M*Manus r. L & V. Ry. (1859), 4 H. & N. 327. 

96. .1 — Parkfik t*. Fei.vt, No. 6, 

97. ." — Lank r. Cotton, No. 48, ante. 

98. .1 — liKNNET'r V. Meli.or, No. 162, post. 

99. - — J — Fell v. JCnjght, No. 60. ante. 

100. .] — In the case of an innkt*ep4'r there 

no (juestion that the action (for refusing to 

entertain a gut'st ] will lie (Parke, B.).- Johnson 
t*. Midland Ry. Co. (islD), 4 Kxch. 367 ; 6 Ry. 
Can. Cas. 61 ; 18 J.. J. Ex. 366 ; 154 E. H. 1254. 

Annotations Mentd. Carr f. L. & Y. Ry. (1852). 7 Exih. 

707 ; Hearn v. L. A S. W. Ry. (1855), 10 Kxeli. 7U3 : 
R. r. (iibb.H (1855), 6 (.'ox, (’. 455 : Phillips r. Edwards 

(1858), 3 H. (t N. 813 ; M'Mainm r. L. &; Y. Ry. (1859), 4 
H. & N. 327 : Harrison r. L. B. S. V. Ry. (1862), 2 
B. & S. 152 ; Hahs r. L. A .N. \V. Ry. (1863), 4 B. & S. 66 ; 
lie Oxlude 6c N. E. Ry. (1861), 15 C. B. N. .S. 680 ; Alt«»u 
r. .Mid. Ry. (1865), 19 (’. B. .\. 213 ; Wed r. L. A N. W. 

Ry. (1870), L. R. 5 C. 1*. 622; Diekwii r. G. N. Ry. 
(1886), in Q. B. D. 176; Clarke v. West Ham (’orpii.. 
(1909) 2 K. B. 858 ; Bainfleld r. (Ictole 6c Sheflleld Trans- 
port (Jo., (1910) 2 K. B. 94 ; (1. N. Ry. r. L. K. 1*. Trana- 
port 8i Dep(»Hltor}'. [1922] 2 K. B. 742. 


101. For refusal to feed horse.] -Anon. (1502), 
Keil. 50 ; 72 K. R. 208. 

Annotation .’—IMUi. Clarke t*. Weat Ham Corpn. (1909), 101 
L. T. 481. 


102. For wrongful refusal to receive horse.] — 

Saunders v. Plummer, No. lUi. post. 

103. Plaintiff must show reasonable tender — 


Or tender Impossible.] — Fell v. Knight, No. 60, 


ante. 


104. Whether defendant must show that Inn 


Jewish money-lender, whose business 
transactions had bc-on t)ie Hnbjeot ot 
adverse criticisms in the public preas 
& whose conduct on previous visits & 
purpose In frequenting Du; hotel had 
occasioned eommenl & complaint on 
the part of the other guests. — Rom- 
KiEi.D V. North British Rv. Co., 
(19201 8. C. 80,5 ; 67 8c. L. R. 081.-- 
SCOT. 

PART II. SECT. 1, SUB-SECT. 3.— 
A. (b). 

k. Refusal to pay — On reasemabU 
demand .] — A guosl who has been re- 
ceived loses the right to bo eotertahicd 


If be neglect or refuse to pay upon 
reasonable demand. — Doti.k r. 
Walkku(1807),26 U.C. R. 502.— CAN. 

1. Sunday observance"— Hotel 
not trithin V. S. U. C., c. 104.) 
Hotel keA^pent are not within above 
Act MO long as they conHno their 
busiueits to legitimate business of an 
innkeeper, & they may supply their 
guests with all that they are entitled 
to demand as “ food & refreshment,” 
even tbongh it involves a sale of goods, 
but this does not anihorise them to 
sell tholr merchandise to one who Is 
not a guest. — K. v. W'elui, It. v. 
Aldeed, H. V. WAtJDOCK, R. V. Hoe 


(1911), 19 (). W. R. 462; 2 O. W. N. 
1232 ; 24 O. L. R. 77.- CAN. 

PART II. SECT. 1, SUB-SECT. S,— 
B. (a). 

•I I. For itrongful re/umil to receive 

S tueM.) — W'here a travelfor Is shown to 
lave come to an inn os a guest, A to 
have stayed there six weeks, paying 
for his board by the week, two days In 
arl vance :~~HeUi : If dismissed abruptly 
without cause, ho has a right of action 
against the landlord on the common 
law relation of Innkeeper 8c guest. — 
Whitino V. Mills (I860), 7 U. C. H» 
460.— CAN. 
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licensed.] — R. v. CJollins (1623), Palm. 373 ; 81 
K. R. 1130 ; 8vJb notn> Anon., Godb. 345 ; P^m. 
367 ; 2 Boll. Rep. 345. 

Annotaiiona : — Mentd. It. v. Harvey (1731), Bcbb. Cas. K. B. 

122 ; 11. V. KiiiK^toa (1806), 8 Kost, 41. 

(6) Indictment, 

105. For refusing to receive traveller — Sick 
person — Must state person a traveller.] — Indict- 
ment against an innkeeper for not receiving a sick 
j)er8on, must state he was a traveller. — R. ik 
Luelijn (1701), 12 Mod. Rep. 446 ; 88 E. R. 1441. 

Annoiationa : — Apld. R. u. Rymer (1877), 2 Q. B. D. 136; 

Lamond v. Richard, 11807 J I Q. B. .'ill. 

106. If room available — Whether tender 

by guest essential — Guest rejected on other 
grounds.] — R. v, Ivens, No. 76, ante. 

107. & accommodate him — Must aver 

reasonable tender — Or facts sufllclent to excuse 
tender.] — Fell v. Knight, No. 60, ante. 

108. & provide reasonable refreshment & 

accommodation — Absence of reasonable cause for 
refusal.] — (1) An innkeeper is bound by the com- 
mon law to receive & provide retisonable refresh- 
ment A accommodation for travellers or wayfarere, 
A: cannot lawfully refuse such refreshment or 
accommodation, unh'ss for retisonable & lawful 
cau.se or excuse, & for a breach of such duty is 
indictable, (2) Rut the keo}>cr of a refreshment 
bar attached to an hotel, but not being an hotel 
itself, but a shop for tlie sale of spirits, is not an 
innkeeper within the above rule of law ; (3) nor 
is a neighbouring hou.seholdcr, a near ixisident in 
the .same town, walking about the tow*n for amuse- 
ment or recreation, a traveller within the rule ; 

(1) ik if a traveller requires such refreshment, etc., 
at an inn when accompanied by a large dog, <fc 
insists, after being n'ljuested by the inukc'eper to 
withdraw him, on the dog staying with him in the 
inn, tin* presence of such dog affords a reasonable 
A: lawful excuse to the inukefqier to refuse to 
receive such traveller, or afford him refrt'shment 
or accommodation. 

(6) An inn at common law is defined to be a 
place* for tlie accommodation of travelle^rs A wav- 
farers. A tavern, or shop, or bar, wh(*re only 
liejuore an? sold by retail is not witliin the legal 
meaning of the word “ iim ” A the propri«‘tor is 
not Ixiund to comply with all obligation.s of 
an innkeeper at common law. — R. r. Rymer (1877), 
2 (^ R. I). 136 ; 46 L. J. M. C. 108 ; 35 L. T. 774 ; 
11 .1. P. 19U ; 25 W. R. 415 ; 13 Fox, C. V. 378, 

(^ IV, 

— Ak to {'!) Retd. SfrausB r. Couiitv 

(1883). 12 g, B. 1). 27 ; Gn liunl r. Bosli. IISUH) 2 g. B. 

^''1; .Sealoy r. Tandy, (lsa>2J 1 K. B. 2iaj, Am to (3) 

Reid. Larnoiul r. JUchard. (181)7) 1 g. B. J,-? to (ft) 

Refd. Sltnusa r. (’oimty Hotel Co. (1883). 12 g. B. D. 27; 

Sealeyr. Tandy. |19021 1 K. B. 296. 

109. For refusing to receive goods of guest.] — 

Rroadwood r. Granaha, No. 230, post. 

For charging exorbitant price5.]—NcctSect . 1 , sub- 
Bect. 4, post. 


Sub-sect. 4. — Prices. 

110. Most be reasonable.] — For an innholder 
d(»es not get his living by buying & selling ; for 
although he buy provision to spent in his hou.Be 
be docs not properly sell it but utters it nt such 
udt's as he thinloi) reasonable gains. If an host 
takes excessive prices he is indictable.-— Crisp v. 
1 KATO (1639), Cro. Car. 549 ; 79 E. R. 1072. 

Hentd. Tnokor v. CXwh (I6ftl), Sty. 288; 

(166.3). I One. In Cb. 27 ; Kewten r. 

.Jn^ (1089), 3 Mod. Ihip. 328 ; Lilly r. Oabom (1734), 
‘ ^ J Bank« r. FortiubarHon (I7ft2), 2 Hov. 

116 ; aiolitcr v. Hewor (1802), 8 Ve». 105 ; Doo d. 
" V. aark (1822), 6 B. & Aid. 458. 




111. — Newton V. Trigg, No. 22, anfe. 

112. — ^Parker V. Flint, No. 6, ante. 

113. — Kirkman V. Shawcross, No. 60, 
ante. 

114. .] — Thompson v. Lacy, No. 3, ante. 

115. Indictment for exorbitant prices.] — (l)An 
innkeeper may be indicted for taking an exorbitant 
price for oats. 

(2) The mansion house of an innkeeper shall be 
intended his inn. 

(3) An indictment against an innkeeper for 
extortion need not allege that the articles were 
sold to be used in his house, — Johnson’s Case 
(1021), Cro. Jac. 610 ; 70 E. 11. 520. 

Annf)tation : — Generally, Meutd. R. v. Haddock (1737), 

Andr. 137. 


Sec-t. 2.— personal SAFETY OF GUEST. 

SuB-SE(rr. 1 . — In General. 

' See Fatal Accidents Act, 1846 (c. 93). 

116. Reasonable care — Chandelier falling.] — 
COLLTS V. Selden, No. 125, post. 

117. Ceiling falling.] — It is the duty of an 

hoU*l keeper to take reasonable care of the persons 
of his guests, so that tliey are not injured by reason 
of a want of such care on his part, whilst they are 
in the hotel as his guest.s. 

A statement of claim alleged that, while pltf. 
was using an hotel, of whicli deft, w’as the pro- 
pnetor, as a guest for reward to deft., by the 
negligence of deft, the ceiling of the room in wliich 
pltf. then was, fell upon & injured him ; — Held : 
such statement sufficiently showed a cause of 
action. — S andys r. Florence (1878), 47 L. J. 
Q. B. 598 ; 42 J. P. 712. 

.innotation : — Consd. Maclenan r. Sc^r, 11917] 2 K. B. 325. 

, II Limited to rooms where guests likely 

, to go — Guest entering “ service room,'*] — The 

geiu-ral duty of an innkeeper to take proper care 
for the safety of his guests does not extend to 
every room in his house, cat all hours of night or 
day. but must be limited to those places into wliich 
guests may be reasonably supposed to be likely to 
go, in a reasonable belief that they are entitled or 
! invited to do so. 

i A guest in an inn, the property of resp. co., left 
i his bedroom in the middle of the night to go to a 
water-closet. There were properly lighted A easily 
accessible closets iii the same corridor, but he 
w^ent into a dark “ service loom ” the door of 
' which was shut but not locked, & fell down the 
unguarded w'oll of a lift at the end of the room & 
w’os killed. The “ service room ” w’as not lighted 
or used at night & visitors had no business there 
at any time. In an action brought by the personal 
representatives of deceased under Lord Campbell’s 
Act : — Held : there was no cftidence of negligence 
on the part of resps. to go to a jury. — W alker v. 
Midland Hy. Co. (1886), 55 L. T. 489 ; 51 J. P. 
116; 2 T. L. R. 450, H. L. 

Annotations : — Oonsd. Maclonan r. Sesrar, {1917] 3 K. B. 

32ft ; Mereoy Docks & Harbour Board r. Proctor, 11923) 

A. C. 253. Reid. Dickson V. Scott (1914), 7 B. \V. C. C. 

1007. 

119. Chimney falling.] — Duckes t?. 

Strong & Co. (1902), cited in Halsbury’s Laws of 
England, Vol. XVII,, p. 313, n., C. A. 

120. Implied warranty as to safety of 

premises — ^Defects undlscoverable with reasonable 
care.] — By reason of the contractual rtdationship 
existing between an innkeeper & a guest in the inn 
there is an implied warranty by the innkeeper 
that the inn promises ari‘, for the purpose of per- 
sonal use by the guest, as safe as reasonable care 
&r skill on the part of any one can make them, but 
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Inns and Innkeepers. 


Sect, 2 . — Personal safely of guest : Sub'sects. \ & 2. 

Sect, 3 : Sttb-seri. 1, A.] 

the innkeeper is not responsible for defects which 
could not have been discovered by reasonable 
care or skill on the part of any person concerned 
with the construction, alteration, repair, or main- 
tenance of the premises. — M aclenan v. Segar, 
[1917] 2 K. B. 325; 86 L. J. K. B. 1113; 117 
L. T. 376 ; 33 T. L. R. 351. 

Annotations : — Refd. Liebig’ri Extract of Moat Co. v. Mersey 

Docks & Harbour Board & Nelson. [1918] 2 K. B. 381 ; 

Branni^u v. Harrington (1921), 37 T. L R. 349. 

121 . Assault on guest.] — Calye’s Case, No. 1 , 
ante. 

122. Lodger.] — Parker r. Flint, No. 0, ajiie. 

123. Invited visitor.] — A declaration alleged that 
deft, was possessed of an hotel into which he had 
invited pltf. to come as a visitor, & in which them 
was a glass door, which it was necessary for pltf. 
to open for the purpose of leaving the hotel, & 
which pltf. by the permission of deft. & with his 
knowledge, & without any warning fiom him, law- 
fully opened for the purpose aforesaid, as a door 
which was in a proper condition to be opened : 
nevertheless by <fc through the mere carelessness, 
negligence, & default of deft., the door was then 
in an insecure & dangerous condition & unfit to be 
opened, & by reason of the door being in such 
insecure & dangerous condition, & of the then 
carelessness, negligence, default A improper con- 
duct of deft, in that behalf, a large piece of glass 
fell from the door & wounded pltf. : — Held : the 
declaration disclosed no cause of action against 
pltf.— SouTHcoTE V. Stanley (1856), 1 H. A N. 
247 ; 25 L. J. Ex. 339 ; 27 I.. T. O. S. 173 ; 156 
E. R. 1195. 

Jnnototton^r:— Expld. Corby r. Hill (1858), 4 ('. B. S. 
556. Consd. indermaur r. Dames (1866). L. U. 1 C. P. 
274 : Watlingr. Oastlcr (1871 ), L. R. 6 Kxeb. 73 ; Sandy** 
r. Florence (1878), 47 L. J. Q. H. 598. Refd. Dcgg r. 
Mid. Ry. (1857), 26 L. J. Ex. 171 ; Chapman r. Rtdhwcll 
(1858), E. B. & E. 168; White r. I'hilUpH (1863). 15 
C. B. N. S. 215 ; Tebhutt r. {iri.*4tol & FActer Ry. (1870), 
L. R. 6 B. 73 : Burr r. Theatre Koj'al, Dnirv Lane, i 
fl907J 1 K. B. 54 4 ; Latham r. Johnson & >*ephcw, ‘ 
[1913] 1 K. B. 398. Mentd. Cornman r. KuHtem Counties 
Ry. (1859), 29 L. J. Ex. 94; Gallagher r. Ilumphrtry 
(1862), 27 J. P. 5 ; Tolhaasen r. Davlejj (1888), 57 L. J. 
Q. B. 392 ; Lee« r. Dunkerley, [1911) A. C. 5. 


SuB-SEcrr. 2 . — Remedy against Innkeeper. 

124. Action — Failure to protect guest.] — P arker 
V. Flint, No. 6, ante. 

125. Must disclose duty towards plaintiff.] 

— Declaration that deft, wrongfully, negligently, 
A improperly hung a chandelier in a public -house, 
knowing that pltf. A others were likely to be 
therein A under the chandelier, A that the chande- 
lier unless properly hung was likely to fall upon A 
injure them ; A that, pltf. being lawfully in the 
public-house, the chandelier fell upon A injured 
fiim ; — Held : the declaration was bad, as it did 
not disclose any duty by deft, towards pltf. for 
the bmach of which an action could be main- 
tained. — (’OLLIS V. Selden (1868), L. R. 3 0. P. 
495 ; 37 L. J. C. 1\ 233 ; 16 W. U. 1170. 

A nntyUUions :—Contd.. Parry r. Smith (1879), 4 C. P. D. 325 ; 
Ht^aven r. Pender (1883), HQ. B. D. 503 ; Elliott v. 
Hall (1885), 15 Q. B. I). 315. Expld. ThruMsell r. Handy- 
aide (1888), 20 Q. H. 1). 359 ; Blacker r. Lake tfe Elliot 
(1912), 106 L. T. 533. Refd. King r. G. W. Ry. (1871), 
24 L. T. 583 ; Bateheler v. Fortencue (1883), 11 6. B. D. 
474 ; Latham r. Johnson S: Nephew, [1913] 1 K. B. 398 ; 
Mentd. Francis v. Cockeivll (18t0), 10 B. & S. 950. 

126. Duty to keep premises in secure 

condition.] — S andys r. Flouence, No. 117, ante. 

127. Proof of negligence.] — Duckes v. 

Strong A ('o. (1902), cited in Ilalsbury’s Laws of 
Englattd, \'ol. XVII., p. 313. n., C. A. 


Se(T. 3.— protection OF GUEST'S PROPERTY. 

1. — At Com.mon 1^\w. 

A. In (leneral. 

Who are guests or travellers. j —*SVc Part I., 
St'ct. 3, anie. 

128. Duty founded upon custom.] — Roijin.«4 a 
C’ u. V. (illAY, No. 210, JKtsi, 

129. Duty to protect goods.] — W. v. T. (1368), 
V. B. 42 Kdw. 3. fo. 11, pi. 13. 

Anruitatinn.H : Consd. Bennett r, Mellur (1793), ,5 Term 
Rep. 273. Refd. Calye’s Case (1584), 8 Co. Rep. 32 a; 
Foster r. Jat^kson (1613), Hob. 52; iOchmond v. Bniith 
(1828), 2 Man. A: Ry. K. U. 235. 

130. .J — De N. r. De 8. (1368), 42 Lib. 

Ass. fo. 260, pi. 17. 

Annr,iations : - RM. Calye’s C+»s<> (1584), 8 Ck). Rep. 32 a; 
Foster r. Jackson (1613), Hoh. 52. 


PART II. SECT. 2, SUB-SECT. 2. 

125 i. Action — Must disclose duty 

towards plaintiff.] — An Innkeeper is not 
responsible for n«^lecting to warn his 
guest of the breaking out of a Hn' in 
the building so as to enable him to 
escape, & therefon^ is not liable in an 
action by the guest’s personal repre- 
BcntAtivc for in consequence* 

of the death r<*snlting from such 
HAREr. HENDErtsoN (1878), 43 U. C. R. 
571. — CAN. 

126 i. Duty to keep pre- 

mises in secure condition.] — Pltf. went, 
as a customer, into deft.’s hotel, where 
he had been several timt*H befon*. In 
pMsii^ through the building tt> go to 
the tuinal he fell through an open trap 
door, which had been left unguarded 
& ^rc^lved injuries : — J/rld : he was 
entitled to damages from deft. — 
Ha^n r. Wood (1892), 22 U. R. 66.-- 

CAN* 

L Proof of neyligmee .] — 

iMkeepere are under no more than the 
ordinary liability, to those w ht> frenuent 
theU inns, for personal InJ 011**8 snfTerwl 
hy the latter. 'Hiey are therefore not 
such injuries ui^i>HS caus<*d 
by their ntvilgence or that of tlndr 
servants. Pftf. suffered injuries in the 
falling into a cesspit, 
the lid of which was not properly 
secured. It appeared that the lid w*as 
in proper order & the Innkeeper’s 
servant had seen that It was property 
on the dav of the accident, k 
that after it had been found to ^ so 


Hecur»*d it had appan*utly Is'cn rcmov**<l 
by (he servants of the niimieipallty for 
(be purpose of cleaning out the cess- 
pit : — Held: th«;re w'as no evidence of 
any mgligence on the part of tin* inn- 
k*x^p<T, & he was not liable for the 
Injuries sufferwi by pltf.- SimI'ho.v r. 
.Smith, [1921 JC. P. D. 48.- S. AF. 

m. Death caused by intoxica- 

tion 27 d' 28 I’irt. c. 18, 8. 40.)-- 
I>< re<ised, being intoxieat**ft. fell on a 
b**neh in the liar-room, & was plue***! 
upon the tioor fn a small room adjoin- 
ing, with nothing under his head. 
While there be dlctl from apoplexy or 
oongi^stion of the brain, brought on, 
as pltf. alleged, by placing him in an 
Improper position while intoxicated 
Had : not a cose of death by '* acci- 
dent ” within above sect., but of death 
from natural causes induced by 
inPixieation. — Bobikr r. (*i,ay ( 1868 ), 
27 V. C. R. 438.- CAN, 

n. Liffuor supplied by tvKt 

innArrrprrs.}-— Where a person comes to 
his death while InUixicated, tk the 
iutnxifxiting liquor has been supplied 
to him at two taverns & te excess in 
each so t hat an action might Iwive been 
brought successfully against either of 

under R. .S. C'.. 
1887, c. 194, s. 122, they cannot be 
Huejl »/ •- OuxK r. Hunt (1895), 

-e6 G. K, 641. — CAN. 

T -i — f” action by the 

Mmiuistrators of J., diKseased, for 
damages for the death of J., the evi- 
dence showed that the proximate 


cause of the death was fnun iMlng 
Intoxicati'd caus<*<l by exct*sslve drink- 
ing in defts.’ hotel;- litld: defts, 
were liable.- Dk .'^trtvk r. MrtJtTRK 
(1912), 21 G. W. H. 138 ; 3 G. W. N. 
685 ; 25 G. L. U. 491 ; 2 D. L. R. 
100. CAN. 

p. Paitarc to pn/vide fire 

emu in. y Wheiv a guest In h burning 
hotel Is iiijuj-ed in irons<>quence of the 
proprietor having failed to prt»vlde 
means of Arc estajK* n*qulred by Fire 
Escape Act. an action for duinogt^) will 
lie against the proprietor, uotwlth- 
Htanding that a lamafty is imposed for 
bnia<!h of tin* statutory duty. The 
deh-nce arising fnmi the maxim cotmti 
non fit {n>wri<i (the guest being awan' 
of the lack of means of fire escape A 
having made no ubjixdion) is not 
u]inllcable where the liijui'y arises from 
a hrt'oeh of a statutory duty. Tho 
fact that the gu(«st delayi*d his exit In 
onler to rescue a f<*llow miest. & thereby 
Usit his own chance of gi'tttng safely 
out. Is not as a matter of law "con- 
tributory negligence.” — Lovk v . Nkw 
Faibview Ltd. (1904), 10 

B. C. R. 330.— CAN. 

PART II. SECT. 8, SUB-SECT. l.-~A. 

129 1. Duty to proieri (foods.] — Deft.* 
an Innkeeper, detainiMl pltf. ‘a trunk for 
the amount owed by him for board A 
lodging. Pltf. omlirted in carrying bis 
trunk to the reading room, the ordloorF 
baggi^ room being full. Tho tn^ 
WON broken open A soverol oitlolot 
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Part II.— Duties and Liabilities of Innkeepers. 


.] — Baiinholby V. Wilkins (1402), 2 

Dyer, 168 b, n. ; J3 E. 11. 343. 

132. .]~-Anon. (1409), Y. B. 11 Hen. 4, 

fo. 45, pi. 18. 

Annotations: — B«ld. Calyo’w CaBo (l.'»84), 8 Co. Rep. 32 a; 
Hawkins v. Cutts (1622), Hut. 49 ; Yorko v. Grcnaugb 
(1703), 2 Ld. Ilaym. 8G6. 

133. ,] V. Horslow (1443), Y. B. 

22 Hen. 0, fo. 21, pi. 38. 

Annotation ; — B«fd. Calye’s Case (1584), 8 Co. Hop. 32 a. 

134. .] — A ferryinan, common innkeeper, 

or carrier, aliall not be discharged if the goods are 
stolen ; otherwise of a factor.-^ouTiicoTE’s Case 
(1001 ), 4 Co. lt**p. 83 b ; 70 E. R. 1001 ; auij nom. 
SouTHCOT V. Bennet, Cro. Eliz. 815. 

Annotations: — Beld. Nicholls v. More (1061), 1 Sid. 36: 

Lane v. Cotton (1701), 1 dJoni. 100; Coggs v. Haniuru 
(1703), 1 Com. 133 ; Kettle v. Brorusall (1738), WilloH, 
118 ; Austin v. M., 8. & L. Ky. (1850), 10 C. B. 454 ; 
C». N. Ky. r. L. E. P. Transport & Depositor}', 1 1922 J 
2 K. B. 742. Mentd. Bynions v. Darknoll (1628), Palm. 
523; Boson r. Saudlord (1680), 1 Show. 101; Hartop r. 
Hoaro (1743), 3 Atk. 44 ; Peck r. North Staffordshire Ky. 
(1863), 10 H. L. C'as. 473 ; Donald r. Suckling (1866), 
L. K. 1 y. B. 585; Harris r. Perr}', jl903j 2 K. B. 210 ; 
Shriinpton v. Uertfordshirt* County Council (1910), 74 
,1. P. 305 ; Coldman r. Hill, (1919] 1 K. B. 443; 
Pratt V. Patrick, |1924] 1 K. B. 488. 

136. .] — GHIMSTON t'. iNNKEErEH, No. 

33, anie. 

130. .] — II., a carrier, brougiit an action 

upon the case (gainst J^., an innkeeper, for goods 
lost out of the inn, viz. certain packs full of linen 
cloth A other goods, A after a verdict for pltf. it 
wa.s moved in arrt'si of judgment, that it did not 
appear by the declaration what sort of clotli was 
in tlie packs, nor of what value the cloth A goods 
wens A so the declaration was uncertain : — Held : 


the declaration was good enough, especially now 
there being a verdict in the case. — H erbert r. 
Lane (1653), Sty. 370 ; 82 E. R. 786. 

Annotation : — Mentd. Hartford v. Jones (1697), 2 Salk. 654. 

137. — Bennett v. Melix)r, No. 162 » 

post. 

138. .] — Kirkman V. Shawcross, No. 

50, ante. 

139. Goods must belong to guests or 

traveller.] — L ane v. Cotton, No. 48, ante. 

140. Although guest provided with key.] 

—Anon. (1560), Moore, K. B. 78 ; 72 E. R. 453. 

141. & innkeeper without knowledge 

of goods.] — C alye’s Case, No. 1 , ante. 

142. Theft by guest’s servant.] — Basse 

V. P. (1444), Y. B. 22 Hen. 6, fo. 38, pi. 8, 
Annotation: — Eefd. Calye’s Case (1584), 8 Co. Rep. 32 a. 

143. ,] — Cai.ye’s Case, No. 1 , ante, 

144. Although innkeeper sick & insane.]— 

It is no plea for an innkeeper that at the time Ids 
guest.'s goods were lost, he W'as sick A insane. — 
(’boss r. Andrews (1598), L'ro. Eliz. 622 ; 78 
E. R. 863. 

AnnoUttion : — Reid. Molton r. Camroux (1848), 2 Exch. 487. 

145. .] — Saunders v. I^ummer, No. 

194, post. 

146. Goods in control of guest's servant.] — 

Drope V. Thaire (1626), Beni. 173 ; 2 Dyer, 

1.58 b, n. ; l^t. 126; Noy, 79; Popb. 178; 79 
K. R. 1274. 

Ayinotatums : — Reid. Strauss v. County Hotel Co. (1883), 32 
W. R. 179. Mentd. York r. tlrindstouc (1704), 1 S^k. 
388. 

147. Unless in exclusive possession of 

guest.] — If a guest at an inn deposit his goods in a 


lost - //f W ; the fact that pltf. had 
lissihted to place the trunk in the 
n^aduig room, then' l>eiug no evidence, 
that he requested that it should bo 
|iluc4.^d there, did not ahow contributory 
negligimeo on his part., «»r that he 
ueoA'pted the risk incurred thendt}, nor 
did it dW'hargo the liability of the 
landlord to take reaj^otmblt' eaix'.-- 
Frank r. Bkrky.man (1894), 3 B. C. K. 
506.~CAN. 


129 ii. ~DKl~4(iOKOKNJ>IKJlK r. 

AcahtkR (1905), 7 W. L. K. 467.— 

CAN. 

129 iii. ,J — Barrie e. Wrioht 

(1905), 15 Man. L. K, 197.-~CAN. 


129 iv. .] — An innkoeiH^r is liable 

at euinnion law for the loss of a guest 'a 
eluittelH which are stolen from tlie 
latter’s room. In the absencH' of negli' 
gt'uee (»n the part of the nald guest, 
wheixi the innkeeper dmw* not furnish 
a key Sc the moans of securing the mom 
against any person entering it. The 
guest is under no duty t4> inquire for a 
key. — V icars r. Arnold (1914), 30 
W. L. K. 70 : 7 W. W. K. 676 : 20 
B. L. K.838; 7 8aak. L. R. 298. —CAN. 


129 V. 


.} — Boxes iH'longiug to « 


guwt at a hotel wert' left by him willi 
tlie proprietor Sc taken over by a new 
proprietor whose servant delivered 
tnem, without his knowlcKlgc*. to a 
stranger who falsely represented him- 
►<elf to be the owner’s bmtlicr. Tlic 
new proprietor ratiflinl the servant 'i 
I i — IHld : the new i»n>prletor wa* 
for the value of tlie boxen &; 
1 , 0 . contonts. — H anhkn r. Killick, 
K-iJl 3 D. L. K. 433 : 1 W. W. U, 
•B5 ; 35 n. C. K. I08.--CAN. 

129 vi. . 1 — Suit to recover the 

value of certain articles stolen from 
» roonw at an hotel in B. Deft, 
» ho^nwod proprietor of the hotel, 
haliit of entertaining, 
‘jnoiior or longer jwrlods, all eomen 
to pay the usual oharges, & 
an exchange broker, doing 

lived at the hotel fbi 
U .1 ’r"* • paying for his board 
^ it (fcfter- 

by agrceiuout at ibo mto of sc 


much a month, but neither was i)ltf. 
umler any obligation l»» iviuain, nor 
deft, to oceommodate him for any 
llxevi time :-—//<• W .• the relation of 
inuketqH^r & guest eubststeil l>ct\veen 
the jiarties ; &: deft, was prinid fane. 
Sc without proof of actual iiogligi’mv, 
liable to makt* gootl the lt>ss sustained 
by pltf.— Whatki.kv r. Pai..\n.m Pk.st- 
ANJI (1866). 3 Bom. O. C. 137.— IND. 

129 vil. . I — A traveller arrived at 

an Inn, iniiiM*diately on hLs arrival 
gave his greatcoat. In the bmast' 
lMK‘k»-t of which was a poeket-book 
containing bank-notes, in charge to a 
waiter, though without mentioning 
that lliere was money' in the grt'ut- 
fH»ttt ; the traveller soon after dis- 
covered that the pocket-book was 
taken from tlie pocket of the coat, & 
it subseouenUy appt^ared that it hod 
lH*ea stolen by a servant oiniiUtyiKl in 
the inn ; the traveller having had part 
of the money restored to him, pursnini 
the imlkei'per for the unrecovered 
l»alHiifx« : Held: the traveller was 
entltiiid to nvover under the edict 
naidac, raufionrs, thciv' Indiig no such 
m>gligeaoe on his port as to bar him 
fnnn availing himself of the l»eneflt of 
the edict; A the innkctqver was liable 
also at common law, — M’P iibrron r. 
UiiRiH’nK (1841), 3 Dunl. (Ut. of Sess.) 
930.— SCOT. 

129 vili. A— The rule of Homan 

I.4VW that innkeepers are responsible, 
except in case of damnum faialc or 
major, for loss of, or dama^v to gf> 
received by them without proof that 
they have Ix'en negligent, has i>een 
incorporatiHl in the Itomon Dutch Law 
in force in South Africa. — Davis r. 
I.rf.R'K81X)NK, (19211 App. D. 153. — 
8. AP. 

189 ix. . I— Pltf., who was em- 

ployed by F. as his secretary, was, 
together with F. A his family, allotted 
a room In defL's hotel. F. on bi*half 
of hlmsolf A family signirt certain con- 
ditions absolving deft, from liability for 
loss occasioned Ihroivb the act of any 
third party. Pitf.’s room oont'»iiied a 
uoUoe stating that deft, accepted no 


responsibility for the loss of goods not 
lodged with the managemrut of the 
hotel for safe keeping. It was not 
shown that pltf.’s attention had been 
direeted to this notice or to the neces- 
sity of kt'oping the door of his room 
locked. Willie pltf. was asleep in his 
n>om, the door of which hod not been 
locked, articles were stolen from his 
room. I’ltf. sued to recover the value 
of the goods stolen : — Held : as F. 
had no authority to sign away pltf.’s 
rights. A there was no evidence of 
u«*gligi-nce on the part of pltf., judg- 
ment should l>e in his favour. — Toy v, 
Blake, (1923] C. P. D. 98.— S. AF. 

140 i. Although guest provided 

with key.]- A customer staying at an 
inn, placcHi his property, consisting of 
purse with money in it A other articles 
such as handkerchiefs, gloves, A a 
tobacco pouch, in a chest of drawers in 
his room A locked the door. The 
articles were stolen. These articles 
were above the value of £10 : — Held ; 
he could recover the value of these 
articles from the proprietor of the inn, 
inasmuch as they were not parcels or 
packages within Act 78, s. 1.— Miller 
r. Federal Coffee Palace (1889), 15 
V. L. K. 30.— AUS. 

left OH leaving 

I nil.) — Pltf. had iK'cn for some time a 
guest of deft., an innkeeper, A on 
leaving the iim, after paydug his bill, 
was allowed to leave a box containing 
some pajH-rs A books alleged to be of 
value to pltf., in the room of the inn 
used for storing luggage, etc. Pltf. 
Intended to toKe it away the day 
following, but owing to illness ho did 
not coll for it for stweral weeks after- 
wards, w’hen it was discovered that the 
box was lost ; there was no other 
evidenoo of any negllgt'nee in the 
matter : — Held : pltf. could not re- 
cover. — P aun r. Reid (1884), 10 
A. R. 63. —CAN. 

.}— Pltf. had been a 

guest for some time at a hotel. A, on 
leaving after paying his bill, was 
allow’M to leave a trunk that was 
looked, A taken to the baggage room 
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Inns and Innkeepers. 


Sect. 8 . — Protection oj guest's property: Sub-sect. 1, 

room which he uses as a wai*ehouse, & of which he 
has the exclusive possession the innkeeper is not 
liable for the loss. — F aunworth v. Packwood 
( 1816), 1 Staj'k. 249 ; Holt, N. P. 209, N. P. 

148. Although in actual care of g^est.] — 

(1 ) An innkeeper is liable to answer for goods which 
are lost by a guest at his inn, fix^m his bedroom, 
although the goods wert', at the time they were 
taken, in the actual caiv of the guest. 

(2) He is equally liable to answer for money lost 
as for any other property. — K ent r. Shuckard 
( 1831), 2 B. & Ad. 803 ; 10!) E. K. 1310 ; sub nom. 
Kemp r. Siiekard, 1 E. .T. K. B. 1. 

Anmtaiioii : — As to (1) Refd. Casliill r. Vrigbt (1856), 6 
E. & B. 891. 

149. Although in particular place by 

request of guest.] — Where a traveller went to an 
inn, & desired to have his luggage taken into the 
commercial loom, to wliich he resorted, from 
whence it was stolen ; — Held : tlie innkeeper was 
responsible, although he proved that, according to 
the usual practice of his l»ouse, the luggage would 
have been deposited in the guest’s bedroon, &: not 
in the commercial loom, if no order had bt-en given 
re.specting it. — R ichmond r. Smith (1828), 8 
B. A C. 0 ; 2 Man. A Rv. K. B. 23;j ; 6 L. J. O. 8. 

K. B. 279 ; 108 E. R. 046. 

Aiinntatinns : — Refd. Dawson r. Cliainnoy (1843). Q. D. 

1C4 ; Armiwtead r. White UO L. J. g. 11. .">24. 

150. .] — An innkeeper held liable hu* 

the loss of a parcel left in the lobby, or hall, of the 
inn. — (’ANDY V. Spencer (1862), 3 F. A F. 306, 
N. P. 

151 . Gig stolen from inn yard.] — An inn- ‘ 

keeper on a fair day, upon being asked by u i 
traveller, then driving a gig of which he was ‘ 
owner, “ whether ho had ro<»m for tin- horse ? ” 
put the horse into the stable of the inn, n-eeived 
the traveller vrith some goods into the inn. A 
phwed the gig in the open stD*et, without the inn 
yard, where he was accustomed to place the j 
carriages of hi.s guests on fair days, 'i'he gig • 
having been stolen fiom liience : — Held : tl»e inn- | 
keej)er wiis answerable. — J ones v. Tyi.er (1834), 

1 Ad. A El. .'>22 ; 3 Nev. A M. K. B. 576 ; 3 i 

L. J. K. B. 166 ; 110 E. R. 1307. 

162. As distinguished from lodging-house , 

keeper.] — Dansey v. Richardson, No. 17, ante. \ 

153. .] — It being clear since Calye's j 

Case, No. 1, ante, that an innkeejHT is undc?r a j 
legal obligation to take due can* of tlie gCKids of his j 
guests (B\xes, J.).- Hoij:>eu r. Socj.ry (1860), 

8 C. B. N. 8. 251 ; 29 L. J. C'. P. 240 ; 2 E. T. 219 ; 
25 J. P. 311 ; 0 Jut. N. S. 1031 ; 8 W. R. 438 ; 
141 E. R. 1163. 

Annotations : ~ ConMd. Scarhorotiprh r. Co««Tovt*, (190.S] 2 
K. B. 805. Refd. Jis Marlb(fn>ti#fh MariHioiiN, VJrttirla 
Btreet (18i)0), CO J. P. Jo. 2H4 ; Hollintcaworth r. N)chc»|- 
(1904), C8 J. P. Jo. d34. Meot^ Barsou r. liolrt-rtn 
(189.')), 43 W. R. 690. 

One thing is clear, namely, 
that the liability of the landlord of the boarding 


I house in respect of luggage is not co-extensive 
with the liability of an ordinary innkeeper (Rombr, 
E. J .). 

A guest lodging with another is not entitled to 
the same degree of protection as he would be 
entitled to in an inn (Collins, M.R.). — ScAii- 
BOKOUOH V. Cosgrove, [1905] 2 K. B. 806; 74 
L. J. K. B. 802 ; 93 E. T. 530 ; 64 W. R. 100 ; 

21 T. E. R. 751, C. A. 

155 , Goods of husband & wife.] — Gordon 

r. SiLBEB, No. 259, post. 

156. Costs of guest defrayed by third 

party.] — Wright v. Anderton, No. 37, ante. 

167. Temperance hotel.] — Bower v, 

Milcrest (1922), 11 E. J. C. C. 50. 

168. As to money.]— A master may maintain 
an action against an innkeeper, on the custom of 
the realm, for money lost w'hile his servant w'aa 
his guest. — B eedle *r. Morris (1009), Cro. .Tac. 
224 ; 79 E. R. 194 ; sub norn. Bedle v. Morris, 
Velv. 162. 

159 . ,] — Kkntp. SiircKARD, No. 148, ante. 

160. Act of God or King's enemies excepted.] — 

Morgan r. Ravky, No. 221, jtost. 

Ji. Acgligeucc of Innkeeper. 

See. generally. NKGLKiENCE. 

161. Question of fact.] — What shall amount to 
gro.sH negligence i.s a question for the jury. 

An ndmi.-^sion by an innkeeper that he left 
money (‘ntrusted to him for tlie purj»OHe of taking 
up a bill, in his eosh-box in his tap-ixxuii, whert^ 
it was lost, together with a mueh larger sum of 
hi.s own, is e\ idence of gross negligence to go to a 
jurv.- D oorman r. .Ienkins (1831), 2 Ad. A El. 
2.56 ; I Nev. A M. K. B. 179 ; 4 E. J. K. B. 29 ; 
1 1 1 E. R. 

Annotations : Raid. WhltelioUMO r. Pickett, (1908) A. C'. 
3r»7 ; N<‘wrnttii r. BoTirnc A HdUintTKWorth (1915), 3i 
T. L. U. 2011. Montd. BiiJfr f. W oM (18.'.3). 13 C. B. 466 ; 
Glblin r. Mc.MuUeu (Isfisi, L. H. 2 P. C. 317. 

162. Whether proof of negligence essential.] 

(I ) If nil innkf*eper ivfuse D) take chargt* of good 
till a future day U*eause his hou.'H* is full of parcels, 
still he is liable to make g<K)d the loss if the owners 
stop os a guest, A the gooils be stolen during hia 
stay, 

indeed the innktxqwr ha4l r(«fu(S*d to take in 
pitf.’s servant as a guest A he hjid uotwit hsUmding 
gone into the inn pllf. could not Imve charged 
deft, with the lo.ss of his gotnls ; in such a case 
tiic- innketqxjr refum*8 at his peril A if it Ije without 
re.-vHon an action lies for the refusiU (Gro.-4E, J.). 

Here the rc*qu«*8t was mendy to take care of 
pltf.'s goods until next week ; if deft, had taking 
Hu- g(M>dH ui>on tluit request he could only have 
Ixen liable as a bailtxj (Bui.UCit, J.). 

(2) All the authorities agDXj it is not necessary to 
prove negligence in the infiktxiper (Bullbr, J.). 
Bennett r. Mellor (1793), 5 Term Hep. 273; 
101 K. R. E5E 

AnnoUUioHM :~-A$ t> (I) Diftd. HtmuM r. Coontr Hotel Co. 
{1883), 12 g. B. IJ. 27 ; Orchartl r. Btwb, U»»81 S Q. 16 
284. 


in th« basement, saying that it would 
be dent for. This rtjom was kf'pt 
locked except when op<m(;d for moving 
luggage in & out, in the courwe of the 
hotel buuiuesH. On bis o^tum. two 
months later, pitf., on opening his 
trunk, found that the contents had 
I»ecn Htolea, oxamlnatlon showing that 
the hinges had been taraiHJred with. 
Pitf. recovered In an netlon for the 
value of the gfK>dM : —Held : on appeal, 
the relatJonshlp of hotel k^pcir A gnejst 
did not exist, the hot4[d kwjper heitue 
mendy a gratuitous bailee, A was 
bound only to exercise that degree of 
care which a reasonably prudent man 


would ext^rrlw? with respoct to his own 
nn*p>;rty of a like description; the 
hot«4 k«H 4 >er had satUmnl that onus, 
A the apiK^at should 1w allowed. - 
Bkkwku r. CAD>iti 11921), 29 B. (J. H, 
457.-CAN. 


the looM of pltf.'a luggage, which he 
left in his rt>oiu during one of 
absonoes. the oTldctice not showing 

grfWM rir^llgence on the part of deft. 

— e, Camkhon (I9U) 

W. L. 11. 4111. ^A«, 


PART II. BECT. 3, SUB-SECT. 1. B, 

1621 . Whether proof of nryliffenre 
esurntiftl.} -i'ltf., a wrsTkly boanler at 
. made an arrangement 

with deft, s clerk by which, whenever 
ho was alifwnt for a night, his room 
might l>« occuphrd by Mime other 
:-~Iield : deft, was not Uablc for 


__ 11, — .1 — to itHJOVer 
value of n^rtaln artiolea stolen 
pltl.'s rrmuis at an botot : —Held : doB. 
the Llotvnsed proprietor, was 

wlil^ot proof of - . 

negllgenoe, liable to make good the 
sust^nod by pitf. — WHATSUtT e* 
iKji FwrrAKJi (IsaS), 3 Bom. O. C. 
137. IHO. 
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163. .] — CuNNiNGHAAi V. Phtlp (1890), 12 172. Sufficiency of evidence to establish.] — 

T. li. R. 362. Pltf. brought an action against deft, to recover 

164. .] — ;(1) Pltf., being on liis way from the value of property, consisting of jewellery 

his place of business in Liverpool to his home out- worth £19 10s. which was stolen during the night 
side the town, went into the dining-room of an from a table in pltf.’s bedroom while he & his wife 
hotel in Liverpool, kept by defts., to get a meal, &; were stajdng as guests at deft.’s hotel. There 
put his overcoat in a place where coats w'ere was a bolt inside the door of pltf.’s bedroom & 
ordinarily kept in that room. The coat was missing a key on the outside, & a wardrobe with drawers 
when he had finished his meal. Sleeping occom- in the room. Pltf. left the key on the outside of 
modation for guests at the hotel was provided if the door, but he swore positively that he bolted 
required ; but a great number of people used it the door on the inside when he went to bed, at 
every day for the purpo.se of dining there only : — the same time admitting that he had said, in reply 
Held : there was sufficient evidence to establish to an observation that the door could not be 


the relation of imikeeper & guest betw^een defts. 
& pltf. so as to make them liable for the loss of 
the coat without proof of negligence on their part. 

If a man is in an inn for the puiqjoso of receiving 1 
such accommodation as the innkeeper can give 
him he is entitled to the protection the law gives 
to a guest at an inn (Kennedy, .1.). 

(2) I think a guest is a person who uses the inn 
either for a t<^mpr)rary or a more permanent stay 
in order to Like w'hat the inn can give (WnJ^s, J.). 

OuriiAKD r. Ilu.SH Co., [1898] 2 Q. B. 284 ; 97 
L. .1. Q. B. 950; 78 L. T. 557 ; 49 W. U. 527 ; 
14 T. L. R. 425 ; 42 .Sol. .To. 540, D. C. 

.4 : — .4* to (2) Folld. Choaham Aut/omobilo Supply 

r. Hi*n‘«ford HoU'l (llirchinfirton) (1913), 29 T. L. 1{. .'iSI. 

Reid. Jtmkyiw r. Southuinptou .Steam Pocket Co., [1919] 

2 K. n. 135. 

166. .] — An innkeeper cannot negative Ids 

liability for the safe custody of the goods of a 
guest by [>roving tlnat tlu're was no ncgUgenee on 
his part. — B ltiasu A: Co., Ltd. c. Orii.TEii (1900), 
17 T. J.. R. 159. 

166. Presumption of negligence — Subject to 
rebuttal.]-— -When chattels have IxMm depo.sited in 
a public inn, & there lost or injurtnl, th<‘ prinid 
facie presumption is that the loss or damage was 
oeeasioned by the negligence of the innkee[H?r or 
liis servants. But this pn‘suinption may be 
rebulb'd ; A: if t he jury find in favour of the inn- 
ke(‘jK‘r os to negligence, ho is entitled to succeed 
on a plea of not guilty. — D aw.son r. Chamney 
(1849), 5 Q. B. 194; 1 Dav. vV Mcr. 348 ; 13 
L. .). g. B. .33 ; 7 J. P. 9S9 ; 7 Jur. 1037 ; 111 
K. R. 1210. 


unbolted from outside “ If that is so I must have 
made a mistake.” Pltf.’s wife had been wearing 
valuable jewellery in the hotel during the evening : 
— Held: (1) there was sufficient evidence of 
negligence on the part of pltf. to be left to the 
jury: (2) even if leaving the door unbolted was 
not in iCst'lf sufficient evidence, there were other 
circumstances which coupled with it would be 
sufficient; (3) it could not be laid dowm as a 
proposition of law that leaving the door unbolted 
was not evidence of negligence ; but each case 
must depend upon its own circumstances. — 
IlEiiDEKT V. Makkwei.l (1881), 45 L. T. 949 ; 46 
I J. P. 3.58. I). 

I Annotaiittn : — Cencrally, Befd. Modawar v. Grand Hotel Co., 
i (1891) 2 g. II. 11. 

173. Goods left in outer court — Contrary to 
directions by innkeeper.] — If an innkeeper requires 
his guest to lock up his goods in such a chamber, 
or he will not w’arrant their .siifety, the guest 
suffei's them to lie open iu an outer court, the 
innkec'per is not liaV)lc if they arc stolen. — S anders 
<•. Spencer (1599), 3 Dyer, 299 b ; 73 E. R. 591. 

:~-^nsd. Culye’s Case (158-1), 8 Co. Hep. 32 a. 

, Beid. Yorke i*. Greiuiugli (lTn3), 2 Ld. Kuym. 806 ; 
Oppeiiheim r. WLiie Lion iioiel Co. (1871), L. H. 6 ' 

; 

j 174 . . 1 — (^alye's (tvsE, No. 1. 

! 175. Agreement to deliver goods to innkeeper.] — 

i Brand r. CIlasse (1581), Moore, K. B. 158; 72 
j E. K. 593. 

j 176. Neglect to lock up show room.] — (1) An 

; innkeeper is not answerable for the goods of his 
I guest, which aro lost tluough the negligence of the 


r. iiavoy 


167. Loss during temporary absence.] — 

Sand's Cask (1903), cited in Moore, K. B. 877 ; 
72 E. R. 998. 

168. ,] — Dkopk r. Thairk (1929). Beni. 

1*3; 2 Dyer, 158 b, n, ; I^t. 129; Nov, 79 
" ‘ 178; 79 E, R. 1274. 

1. 'Vtl* *"■ r. (Vninly Holed Co. (1883). 32 

'' . U. 1 ( 0. Xentd. York r. Grindstone.! 1 701 ), I Salk, 388. 

169. Loss while goods deposited In cloak 

room .]— (’kvan v. IIotkl Hemruandt, Ltd., 

-No. 40, anie. 

C. Negligence of Guest, 

> '^•O — MonoAN r. Ravky, No. 

‘i-l, 7>o«/. 

^7^* , •] — ^(U liability of an innk<H'[>er for 

Liability Act, 1893 (c. 41), the woixl “wilful” 
pphes only (o the following woixl “act” At not 
I he next following woixU “ default or neglect.” 

common low, an 
iievdiffL ® ^ goods of a guest were, without 
tho gui^st lost at his inn. 

— ior their v^ue (Byleh, J.). 

(ISPANT) r. 

8 . 

A. r. 357. 


guest, out of a private rexim in the inn chosen by 
the guest for the purpose of exlnbiting to lii.s 
cust4>mers his goods for sale, the use of which room 
was grantixi by the innkeeper, who at the same 
time told the guest that there was a key, A: that 
he might lock the door, which he neglected to do. 

I <lo not say that if the goods be stolen from 
the inn, it is not prinid facie to be taken as happen- 
ing through the hiult of tlie innkeeper. But thcix" 
can be no donbt also that there may be circum- 
stances, as if the guest by his own neglect induces 
the loss or introduces himself the person who 
purloins the goods, which form an exception to 
the general liability (Lord ELidJNBORouc.H. C.J.). 

(2) An innkiH'pc'r is not bound by law to find 
show ixK>ms for his guests but only convenient 
liHiging rooms &; lodging (Ia)BD Ellen noROUOii, 
— Bukoess r. Cijkments (1815), 1 Staik. 

I 249, n. ; 4 M. Jk S. 309 ; 105 E. R. 848. 

Am (1) Conad. l^hiU r. W right (1850). 6 


I.amo«d r. Ulohartl, 11897} I Q. IL 641, ^d. 

ArnilHtend v. White ^861), 16 Jur. 1010 . Xwtd. U^ik 
of In^laiid V. Evans’ Triwle<« (1865), 26 L. T, O. .8. -*2. 

177. Gross nogUgenoe of guost.]— Pltf., a com- 
nieixjial traveller, whilst a guest at an inn, plactnl 
his gig-hox in the conimerrial roorn, a.s was the 
pmetiee with travellers fixupienling the inn. 
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Sect. 3. — Protection of guest's property: Sub-sect. 1, 
C. D. ; sub-sect. 2, ^4.] 

box contained money, & was allowed to remain 
m the commercial room in tlic night-time during 
pltf.’s three days’ stay at the inn. The lock of 
the box was a very insecure one, & could be opened 
without a key, by pushing back the bolt. On 
two or three occasions, pltf. opened the box in 
the room, & counted the money it contained in 
the pi'esence of several person.s : — Held : the jury 
were properly directed that gross negligence on 
the part of pltf. would relieve the innkeeper from 
ms common law liability ; & on the above evidence 
the jury were wai-i-anted in finding that pltf. had 

negligence, & deft., therefore, 
entitled to the verdict, on the plea of not guilty.— 
Armistead V. Wilde (1851), 17 Q. B. 2«1 ; 20 
L. J. Q. B. 524 ; 17 L. T. O. S. 155 ; 16 J. P. 5 : 
15 Jur. 1010; 117 E. R. 1280. 

Annotation : — Consd. Cashill r. Wright (IS.'iO), 6 E. & B. 891. 

Ondsslon to take ordinary care.] — Where 
the goods of a guest at an inn ai*e lost, t he innkeeper 
^nr breach of duty unless the negligtmce 
guest occasions the lo.ss in such a way as 
that the loss would not have hap[KUH*d if the guest 
had used the ordinary care that a prudent man 
may be reasonably expected to have taken under 
the circumstances. W here there is such negligence, 
the innkeeper is not responsible. Therefore, where 
an innkeeper set up such negligence, in answer to 
an action by the owner for the loss of goods, & 
the judge told the jury that the innkeeper was 
responsible unless there had b€*cn gioss negligence 
on the part of the owner, but did not explain 
what would constitute gross negligence : — Held : 
a misdirection, insomuch as the jury might have 
understood that pltf. was entitlc*d to recover unless : 
there had been an absence, on his part, of even the 
loosest degree of care .— (.’ahhill r. Wright ( 1856), i 
6 E. B. 891 ; 27 L. T. O. 8. 288 ; 20 J. P. 678 ; 

2 Jur. N. S. 1072 ; 4 W. R. 709 ; 119 E. R. 1096. 

t. Merrywcathor (1860). 
pppenheim r. White Lion Hotel 


entered his room by the door while he slept, & 
stole the bag & money. The judge in sumining 
up the case to the jury, after explaining to them 
the law as to the liability of innkeepers for the safe 
custody of the property of their guests, told them 
that the question for their consideration w’as 
whether the loss would or would not have happened 
if pltf. had used the ordinary care that a prudent 
man might reasonably be expected to have taken 
under the circumstances. The jury found for 
defts. : — Held : the direction was right, & the 
verdict warranted by the evidence. — O ppenheim 
V. White Lion Hotel Po. (1871), 1^. R. 6 P. P. 
515 ; 40 L. J. P. P. 231 ; 25 L. T. 93 ; 20 W. R. 34. 

Annotations : — Folld. Jimos v. Jackson (1873), 37 J. P. 776 ; 
Herbert r. Murkweli (1881), I.** L. T. 049. R^. Heane 

r. Norfolk Hotel (’o. (1888). 4 T. L. 11. 63.'> ; Medawar v. 
Grand Hotel Ce., 11891] 2 Q. B. 11. 

180. Valuables left exposed In room.] — 

Medawar v. Puand Hotel Po., No. 201, post. 

181. Omission by guest to look door — In- 
sufficient to discharge liability.] — W’hen property 
has been stolen fiom a guest in an inn, the inn- 
keeper is liable, unless pltf. has contributed, by 
his own negligenct*, to tlu» loss, & not locking his 
door is not such negligence. — F ilipowski v. 
Merrvweather (1860), 2 F. & F. 285, N. P. 

182. Even though Innkeeper diligent.] 

— Morgan r. Rav ey, No. 221, post. 

183. .] — There is no obligation on 

the part of the guest at an inn, to lock or fasten 
the door of the room in which he sleeps ; ttc the 
omission to do so does not discharge the innkeeper 
from his liability to answer for goods of the guest 
stolen from the room in which he slept. — M itchell 
r. Woods (1867), 16 L. T. 676. 

.] — See, also, Nos. 172, 179, ante. 

184. Omission to leave valuables with inn- 
keeper.] — M organ r. Ravey, No. 221, post. 

Ig 5 , ,] — WluTe n guest at an inn liad an 

.. !• . J' . l_. l l • *• 


Reid. SpiciT. Baron (1877). 
ti' .1 ’ Medawar r. Grand Hotel Co., (1H91J 2 

?i' t' h & HolliugHworth (19L’>). 

791^' ^ (1925), 94 L. J. K. B. 

. . •] — Pltf., a traveller, went to an 

hotel at Bristol, arriving at 11 p.m. In the com- 
mercial room he took from his jiocket a canvas 
bag containing £22 in gold, some sUver, A a 1*5 
note, & took out lid. to pay for some 8tamp.s. 
lie was then shown to a bedroom on an upper storv 
the d^r of wWch liad a lock A a bolt, & the window 
of which looked out on to a balcony. He was 
cautioned by the chambermaid that the window 
was open, but nothing was said about locking the 
door. On going to bed he closed the door, but did 
not lock or bolt it, & placed his clothes, the ba« 
of money being in one of the pockets, on a chair 
at his bed-side. During the night some one 


opportunity given him of securing valuables in his 
possession, by giving them over to the custody 
of the innkeeper or otherwise, A: neglt*cted such 
opportunity; — Held: his conduct aiiiouiited to 
such negligence as to deprive him of his right to 
recover against the innkeeper, in case of such 
valuables being lost or stolen. — JoNEs r. Jackson 
( 1873), 20 L. T. 399 ; 37 J. P. 776. 

Annotation Retd. Medawar r. Grand Hotel Co., {1891) 

2 g, B. 11. 

186. .] — (’arey V. 1x)Nu’h Hotel Co., 

Ltd. (1890), 6 T. L. R. 415 ; affd, (1891), 7 T. L. H. 
213, C. A. 

187. Luggage lost alter paying blU.l — Pltf. 
who had been staying at deft.’s iiotel, paid his bill 
ill the afternoon Ac directed that his luggage 
should be brought from his room & placed where 
he might get it without delay when he returned 
later in the evening for it. With his knowledge 
the luggage was placed in the hall near w'hero the 
hotel poi-HT sat. When pltf. called for the luggage 


PART IL SECT. 3, SUB-SECT. 1.— C. 

17S 1. Omission to take ordinary care. J 
— Applt., who was a hawker travollioa 
with a ^wker’s van contalnir«r gr(K>dH, 
put up for a night at the licensecT hotel 
of rwp. Applt. asked resp. where he 
shojUd put his van, & rosp, indicated 
a shed which was appurtenant to the 
hotel, but at some distanoe from it. 
Applt. placed his van In this shed. 
iMVi^ the goods In the van. The shed 
had doors, but no lock. During the 
nlgnt the goods were stolen. Applt. 
bad not mentionod that there were 
goo^ to the van. Applt. sued resp. 
for their value :—Held: it applt. had 
been irmltv of negligence reep. would 
not bo liable even if the goods wore in 


tos charge ; & the facts Instihed the 
rinding of iiegiigenoo on the part of 
applt. -.Semku>fk V. Carlson ( 1900 ), 
18 N. Z. L. U, 7,'i7.— N.Z. 

180 I. Valuables left rjrposed in 

roow.J -l’ltf., a guest at an hotel, sued 
deft., the proprietor of the hotel, tor 
. i!*’ certain rings which she 
aUogcd bad iK>en stolen from her room, 
it amieared that pltf. had been wearing 
the rings up to midnight on a ooitato 
evenly, Sc that she then placed them 
upon her dressing table. U nUl 7 o 'olock 
the following evening she did not look 
for them or take any trouble about 
them at ail, though she bsMl been in her 
rmmi twice during the oourao of the 
day : field : pltf. h^ been guilty of 


such negligence as to disentitle her 
from succeeding In her action. — 
Kok.viu V. Godbolu, [1923] V. 1*. D. 
526. ~k. AF. 

s. Onus of proof .) — The onus of 
proving negUgenoe on the pari of the 
guest rests upon the Innkeeper. — 
VIOAIUI V. ARNOLD (19U). 30 W. L. K. 
70 ; 7 W. W. K. 678 ; 20 D. L. It. 
838 ; 7 Bask. L. K. 298.— CAN. 

I. Omission to lock up ittpgoffe in 
wardrobe — Where no key to room .) — 
Pltf. was received into d«ft.'s hotel 
with his penMinal baggage. Enclosed 
in one of the bags was a sum of £6 to 
money. A ro<km to an annexe to the 
hotel was given to him to which there 
was no key. Sc pltf. stated that be 
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later in the evening it was missing, & he there- 
upon sued deft., claiming in respect of the loss. 
The county ct. judge held that the relationship 
of innkeeper & guest had ceased to exist when 
pltf. paid his bill, & that there was contributory 
negligence on the part of pltf. in the directions 
given by him as to the place where the luggage 
should be put : — Held : the questions whether 
the relationship of innkeeper & guest had come to 
an end, & w^hether there was contributory 
negligence on the part of pltf. were questions of 
fact, & as there was evidence to support the 
findings of the county ct. judge the appeal must 
be dismissed. — Portman v. Griffin (1913), 29 
T. L. H. 225, D. C. 

D. As to Horses. 

188. General rule.] — An innkeeper received B. 
as a guest. B. brought wdth him a horse, which 
was delivered to C., who, apparently, acted as 
ostler at the inn. C. w'as, in fact, a livery stable 
keeper, in business for himself at other premises ; 
but, the innkeeper’s stables being under repair, 

took care of the horses arriving at the inn, A 
B.’s horse was taken to G.’s own stables. After- 
wards, during the tomporary absence of B. from 
the inn, C. diove the hoi'se out for exercise, &, 
during the driv^e, the horse was injured : — Held : 
regarding the relation of the innkeeper to C., 
wliich relation, apparently, & for an>'thing that 
B. knew to the contrary, was that of master & 
servant, the innkeeper, as such, was responsible 
for the injury to the hoise, occasioned whilst undtT 
the control of C. — Day v. Bather ( lS(i3), 2 H. A C. 
14 ; 2 New Bep. 37 ; 9 Jur. N. S. 444 ; 11 \V. II. 
575 ; 159 E. R. 0 ; sub nom. Bather v. Day, 32 
L. J. Ex. 171 ; 8 L. T. 205. 

189. Responsible for safe keeping.] — A person 
who takes in horses to agist, dex's not, lik(‘ an inn- 
keeper, insure) their safety ; he is answerable only 
in case of negligence. — Broadwater v. Blot 
(1817), Holt, N. P. 517, N. P. 

AnnoUUittng : — Mentd, 8earU* r. Laverick (1874), L. R. 9 

g. R. 122 ; Coidman r. Hill. (1919] 1 K. H. 443. 

190. Owner not lodging at Inn.] — A man 

put his horse in the stable A befori' he goes to bed or 
lodging the hoi’se is gone he shall have an action 
although he did not lodge there (Doderidgk, .1.). — 
Dkofe V. Thaire (19211), Beni. 173; 2 Dyer, 
158 b, n. ; l.rfit. 120; Nov, 79; Poph, 178; 79 
K. R. 1274. 

Amwtations : — Reid. 8traunn r. Ceiintj- Hotel Co. (1883), 

32 W. U. 170. Mentd. York r. UrliiUsloue (1704), 1 8alk. 

388. 

191. Damages for loss of business & wrong- 

ful use— ;^No right to retain animal.] — Pltf. left his 
horse with an innkeeper to be .safely kept at a 
certain rate. The innkeeper lent the horse on 
hire to other persons, with the result that it wiia 
lamed & pltf. lost business A sufTert^d loss. In 
an action against the innkeeper he recovered 
damages. Deft, claimed the right to keep the 
horse : — Held : he could not, for the damages 
were not given for the horse, but for the wrongful 
use A loss of business : the case w’as not an action 


of trover, where it would be otherwise. — ^Blunt 
V. Basset (1626), Beni. 171 ; 73 E. R. 1033. 

192. Ho»e ridden & whipped till spoiled.] — 
An action lies against an innkeeper for so negligentl> 
keeping a horse that it was taken out of the stable 
A ridden A whipped till it was spoiled . — ^tanyon 
r. Davis (1704), Holt, K. B. 13 ; 6 Mod. Rep. 223 ; 

1 8alk. 404 ; 90 E. R. 905 ; sub nom. Davis v. 
Stannion, 2 Ld. Raym. 1040 ; ajfg. S. C. svib nom* 
Stannian V. Davies (1702), 11 Mod. Rep. 7. 

Annotations : — Mentd. R. v. Helling (1716), 1 Stra. 8 ; Emery 

V. Barlott (1729), 2 Stra. 827 ; Harvey v. PbiUps (1743), 2 

Atk. 541 : Woodward v. Walton (1807), 2 Bos. & P. N. R. 

476. 

193. Horse taken out A injured — Arrangement 
between innkeeper A ostler.] — Day v. Bather, No. 
188, ante. 

194. Liability to administrator of intestate.] — 

(1) An innkeeper is liable to the administrator of 
an intestate for the loss of the mtestate’s horse 
whikst in Ids care ; there is .a contract or assumpit in 
law between the innkeeper A the guest ; the 
injury sufTered is not a tort only. 

(2) The law forces the innkeeper to receive the 
guest’s horse, else an action will lie against him 
(Bridgman, (k.J.). 

(3) The law forces the innkeeper to preserve the 
goods of his guest or else an action «dll lie against 
him (Bridgman, C.J.). 

(4) An innkeeper by reason of sickness was of 
nonsane memory A then the goods of the guest 
were stolen out of the house ; but as long as he 
kept an inn, the law required the goods of the 
guest should be safely kept A therefore an action 
lay against him (Bridgman, C.J.). 

(5) The law forces the guest to make a recom- 
pcnce. If he pay not, he may detain his horse A 
is not bound to his action ; or of he will bring 
his action, he may without any special contract 
have an action for his horse, A all the meat, 
drink, lodging A other accommodations which he 
had at the inn (Bridgman, C.J.). — Saunders v. 
Pl.i'MMER (1062), O. Bridg. 223 ; 124 E. R. 557. 

195. Horse put to grass by Instructions.] — 
Calye’s Case, No. 1, ante. 

196. .1 — IxANE r. (Cotton, No. 48, arite. 

197. .] — If a man comes to a common 

inn to harbour A desires that liis horse be put 
to grass A the innkeeper puts it to grass A the 
horse is stolen the innkeeper shall not be charged 
because by the law the innkeeper is not bound to 
answer for an)i,hing out of his inn, but only tor 
those things wdiich ai*e inside. — Mosley v. Fosset 
(1598), 1 Roll. Abr. 4. 

198. Horse put to grass without instructions.] — 

Oalye’s Case, No. I, ante. 


Sub-sect. 2. — Under Statute. 

A. In General. 

See Innkeepers’ liability Act, 1863 (c. 41). 

199. ** Wilful act, default or neglect ** of 
Innkeeper — “ Wilful applicable only to “ act.**] — 


complained Uiat there was none. In 
ine room t.boro was a wardrobe w’lth 
ft key. That night pltf. went out. Si 
returned about midnight to find his 
which had not boon locked 
wardrobe, had l>eon stolen, 
lu the main hotel a notice was posted 
which read that the proprietor 
not hold himself responsible for 
unless the same were 
ia hla ohar^ for safe keeping, 
■in an action for the value of the articles 
Including the 4i6 '.—Held : the 


failure of pltf. to lock up his luggage 
In the wardrobe did not debar pltf. 
from succeeding in his claim. — D avis 
r. Lockstonk, 11921] App. D. 153. — 
S. AF. 

PART II. SE(rr. 8. SUB-SECT. 1.— D. 

1S9 I, Responsible for safe keeping .] — 
Pltf. lent or hired bis horse to S., who 
while on a Journey, put It up at deft.’s 
Inn, Si It was stranded in the stable 
thorti, owing, as the Jury found, to the 


neidigenoe of doft.’s servant In tying 
it up in the stall : — Held : pltf. might 
maintain an action for damages. — 
Wagkkr V. Shabpe (1871), 31 U. C. R. 
340.— CAN. 

PART II. SECT. 8. SUB-SECT. 2.— A. 

u. *‘ act defttuU or neg- 

lect ” of innkepeer .] — The liabilities of 
an hotm keeper to his guests are rwu- 
lated by Indian C>>ntraot Act, & in the 
absence of any speciflo agreement in a 
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Sect, 3 . — Protection of guest's properly: Sub-sect. 2, 
A.^ B. & C. ; sub-sect. 3.] 

Squibb v. Wheeler, Squire (Infant) v. Same, 
No. 171, ante. 

200. .] — Behrens v. Grenville 

Hotel (Bude), Ltd. (1925), 09 Sol. .To. 346. 

201. No default by either party.] — 

(1) M. went to an hotol early in the morning & 
asked for a bedioom. He was told that he could 
not have a bedroom, but that he could use a room, 
engaged by persons expected to arrive during the 
day, for the purpose of dressing, & he was shown 
up & his luggage was taken to this room. He then 
dressed & went down to breakfast, leaving the 
room unlocked & the stand of liis dressing-bag 
outside the bag & exposed upon the dressing- 
table. After breakfasting he paid for his break- 
fast & went out, did not return till late at night. 
In the meantime the persons who had engaged the 
room arrived, & one of the hotel servants removed 
M.’s luggage into the corridor as it was, leaving 
the diessing-stand out of the bag. On iiis return 
M. asked for his room & was told he had none, but 
one being subsequently found, his luggage was 
brought to it. M. then found that jewellery had 
been stolen from a drawer in the dressing-stand, 
& sued the hotOl company for £140 for the loss 
thereof. A notice pursuant to 20 & 27 Viet, 
c. 41 , 8. 3, was exhibited in llie hall of tlie hotel : — 
Held : IM. occupied tlie room as a guest until the 
arrival of the persons who had engaged the room. 
& as, in the oidinary course, tlie relationship of 
innkeeper A guest continues until the guest’s 
property is bioiight, A re-delivered to liim on 
his departure, the hotel co. were negligent in 
placing M.’s goods as they did in the corridor. 
By so doing they debarred themselves from 
proving tliat the loss was contributed to by M.’s 
negligence, in leaving his goods exposed in the 
room, A M. was therefore entitled to recover 
to the extent of £30, the limit prescrilx?d by 
26 A 27 Viet. c. 41, s. 1. As, however, M.’s 
negligence debarred liirn from pro\iug that the 
loss occun*ed wholly by the “ w-ilful act, default, 
or neglect” of the hotel co., he was not entitled 
to recover beyond that amount. 

(2) An hotel keejK?!' by opening his house as an 
hotel oilers it to the use of the public as such A 
thereupon the common law of England imjioses 
ui>on him ceitain duties, A gives him certain rights 
(Lord Esher, M.R.). 

(3) If the innkeeper has no room in his house, i 
then he is not bound to takf in any person who 
oflers himself as a guest (Ixihd Esher, M.R.). 

(4) From Ihst to la.st theit; was no si>ecial 
contract ; them was nothing but the ordinai'y 
relation of innkeeper A guest though it wius to 
continue for an indefinite time (Lord Esher, M.li.). 
— Medawar r. Grand Hotel Go., [1891] 2 Q. B. 

11 ; 60 L. .1. Q. B. 209 ; 61 L. T. 851 ; 55 J. F. 
614 ; 7 T. L. K. 269, C. A. 

Annotations Gcnrralli/, Reid. Oivhartl r. Bush (1898), 

78 L. T. 557. Mentd. Colduiau r. Hill, (lUlliJ 1 K. IL 

443. 

202. Property deposited In cloak-room.]— 

Cryan v. Hotel Eemuuandt, Jtti)., No. 10, 
ante. 

203. Neither party negUgent— Damages limited 


to thirty pounds.] — (1) Pltf. wliilo a guest at dofts.* 
hotel had certain jewellery stolen. The jury 
found that the loss was caused by the negligence 
of defts.’ servants in not having the premises 
searched upon the discovQry of a poker A knife 
on the bed in pltf.’s drt'ssmg-i*oom, from which 
the jewellery was stolon, A that there had also 
been negligence on the pait. of pltf., but that it 
was of a less degree than that of defts. : — Held : 
on the evidence, these findings were wrong, 
there was no negligence on the part of didts.’ 
servants, nor on the part of pltf. A pltf. was entitled 
to judgment for £30 only. 

(2) In pltf.’s room was a notice that “ articles 
of value, if not kept under lock, should be deposited 
with the manager, who will give a responsible 
receipt for the same.” The jewellery was kept 
in a locked jewel-box, which was in a basket- 
tiomk that was locked in pltf.’s dressing-room. 
The jury found that this notice constituted a 
specif bargain with pltf. that defts. would be 
responsible Lf jew els W'eiv kept under lock ; — Held : 
there w’as no evidence tD justify such finding. — 
Huntly (Marchioness) v. Bedford Hotel 
Co., Ltd. (1891), .56 J. P. 53 ; 7 T. L. B. 641, 
C. A. 

204. Contributory negligence of guest— Effect.] 

— Medawar r. Grand IIotel Co., No. 201, ante. 

B. Sotice Limiting Linhiliiy. 

See Innkeepers' Inability Aci, 1863 (r. 41). 

205. Form — Material omission in exception.] — 

Deft., an iimktH‘per, caused a papiT which pur- 
ported to be a copy of luukteiHU’s’ Liability Act, 
1863 (c. 41), 8. 1, to b(» exhibited in the liall 
or entrance to his inn, but the iiaper was un- 
intentionally misprinted, A the sentence stood ; 
” Wliere sir h projsHy shidl have beim stolen, 
lost, or injuivtl tlirough the wilful default or 
neglect of such innkeeiK?r or any wTvant in his 
employ.” Pltf., while a guest at deft.’s inn, hatl 
stolen from his Ix^dixiom at night proptuiy amount- 
ing to the value of £11 {> : - //e/d .* the notice 
couGiined no statement whieJi admitted the con- 
tinuance of the eommon law liability for the gixids 
or propeHy stolen, lost, or injuii'd through the 
wilful aet of the innk(‘<*por or his wrvant, A there- 
fort? did not pi-oteet deft. — S rht: r. Bacon (1877), 

2 Ex. D. 4<t3 ; 46 L. .1. Q. B. 713 ; 36 L. T. 896 ; 
42 P. 261 ; 25 W. H. 810, C. A. 

.inwiintiotis ; — Reid. HorlxTt v. Markwoll (18S]), 45 h. 'I’. 
649 ; llf'une r, N«>rfolk Hotel Co. (1888), 4 T. L. It. 

206. Exhibition in conspicuous part of entrance 
or hail — Necessity for.] - JnnkeejKTs’ liability Act, 
1863 (c. 41), by seit. 1 limited the liability of 
innkeejKTH in resjKKi of tlieir goods of their guests 
to £30, except in certain cas^‘.s. .Sect. 3 makes 
the exhibition of a copy of the first K<‘ct. in a 
conspicuous phtce a condition pO'Cedent to the 
immunity granted by the Act (Lin!>ley, L.J.). — 
Hodgson v . Ford A Sons (1892), 8 T. L. it. 722, 
C. A. 

207. Notice in vestibule.] — Heane v. Nor- 

folk Hotel Co., lyri>. (1888), 4 T. L. It. 635. 

208. Notice on first floor.] — Defts. had no 

copy of Innke<*pers’ liability Act, 1803 (c. 41 ), a. 1, 
placed, 08 inquired by «<^ct. 3 ‘‘in a conspicuous 


Ifivcn case the niJes of that Act will 
apply. Where, therefore, the properly 
of a guest at a hotel was stolen from 
his rt>om while he was at dinner in a 
different part of the hotel bulldiriK, A 
it was found that the room omupied by 
him was to the knowledge of the hotel 
keeper in an Insecurt* condlMon which 


the latter liad taken no steps to rectify : 
— IJcld : the hotel kw'jHT was liable.- - 
Jan c. Camkhon (1922), I. L. H. 44 
All. 735.— IND. 

y. .] O’CONNOK V. Okakd 

Jnteknatiokal Hotel Co., 1 18981 2 
I. n. 92. - IR. 


PART 11. SECT. 8. SUB-SECT. 2.— B. 

a. Effect of.) — Held: doft. could 
not limit his liablilty under the common 
law inoroly br posting up a notice to 
that elTeet in his hotel A without proof 
that pltf. agreed tberoto. — Divia v 
IjOCKSTone, 11921] App. H. 

S. AF. 
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part of the hall or entrance to hifl inn ; ’’ but they 
had one on the first floor. They therefore could 
not avail themselves of the defence of lim^d 
liability of £30. — Carey v. Long’s Hotel Co., 
Ltd. (1891), 7 T. L. R. 2X3, C. A. 

209. Whether forming special contract — Between 
guest & Innkeeper.]— Huntly (Marchioness) v . 
Bedford Hotel Co., Ltd., No. 203, ante. 

210. .] — Cryan V. Hotel Rem- 

drandt, Ittd., No. 40, ante. 

C. Deposit of Goods for Safe Custody. 

See Innkeepers’ Liability Act, 1863 (c. 41). 

211. Authority to receive for safe custody — 
Boots.] — Pltf., who was staying at deft.’s hotel, 
instructed the porter to give his bag, containing 
jewelry, into the charge of the IxMjts, which 
he did. The boots put the bag by the side of his 
desk. The bag & its contents were afterwards 
missed, & never recovered. Pltf. brought an 
action against the hotelkeeper for the value of 
the jewelry : — Held : the boots was not a person 
who had authority to receive the bag “ expressly 
for safe custody,’*’ & pltf. could not recover. — 
Moss V. Russell (1884), 1 T. L. R. 13, C. A. 

212. Innkeeper must be expressly informed & 
receive goods with intention of accepting liability.] 

■ — To constitute an exprt'ss deposit for safe custody 
within Innkeeper’s IJability Act, 1863 (c. 41), 
s. 1 (2), it must be proved that something was 
said or done by the guest whose property the 
goods w’ere that would convey to the innkeeper 
the fact that the goods were Ixdng deposited with 
him for safe custody ; & that the innkeeper 

received them into his charge with the intention 
of making himself liable for their safety. — White- 
house V. PlCKElT, [1908] A. C. 357 ; 77 L. .1. P. C. 
89 ; 90 L. T. 367 ; 24 T. L. R. 766 ; 52 Sol. Jo. 
620, H. L. 

yfnjwtolien/j Conid. Holircns r. Greuvillo Hotel (Bade) 
69 .Sol. .lo. 346. FoUd. Cryau v. Hotel Hoiubrandt 

(192.'>), 133 L. T. 39f>. 

213. Cloak left by dining guest.] — Cryan r. 
Hotel Rembrandt, Ltd., No. 40, ante. 


219. Owner or friend.] — Bedle v. 

Morris (1609), Yelv. 162 ; 80 E. R. 108 ; syJb nom. 
Beedlb V. Morris, Cro. Jac. 224. 

220. Administrator of Intestate,] — 

Saunders v. Plummer, No. 194, ante. 

221. Against whom action brought — Executor 
of innkeeper.] — (1) Wherever a relation exists 
between two parties, which involves the perform- 
ance of certain duties by one of them & the pay- 
ment of reward to hun by the other, the law will 
imply, or a jury may i^er, a promise by each 
party to do what is to be done by him. Therefore 
an action may be maintained against the exors. 
of an innkeeper on his implied promise to keep 
safely & without diminution tl^e goods of his 
guest. The exors. are also liable in “ tort ” the 
loss of the goods being a wrong committed within 
3 & 4 Will. 4, c. 42, s. 2. 

(2) An innkeeper, though guilty of no negligence 
but even diligent, is liable for the loss or injury of 
the goods of his guest not arising from the negli- 
gence of the guest, the act of God, or the Queen’s 
enemies. 

The omission of the guest to leave valuable 
articles with the innkeeper or to fasten his 
door on retiring to rest is not necessarily such 
negligence as disentitles him to recover. — Morgan 

V. Ravey (1861), 6 II. & N. 205 ; 2 F. & F. 283 ; 
30 L. J. Ex. 131 ; 3 L. T. 784 ; 25 J. P. 376 ; 9 

W. R. 370 ; 158 E. R. 109. 

Annotations : — As to (1 ) Befd. Batthyany v. Walford (1887), 
36 Gh. D. 269. As to (2) R^d. Herbert v. Markwell 
(1881), 45 L. T. 649; Medawar r. Clrand Hotel Co,, 
11891) 2 Q. B. 11. Oenerally, Mentd. Bavlis r. Liiitott 
(1873), L. 11. 8 C. P. 34.5 ; Robb r. Green, (1895] 2 Q. B, 
1 ; Jackson p. Watson. (1909) 2 K. B. 193. 

222. Innkeeper — Not manager.] — Pltf. 

ha^dng lost his goods at an hotel, of which a 
CO. were proprietors, sought to recover their 
value in an action against the paid manager, in 
whose name the justices’ licence had been granted : 
— Held : the co. were the real “ innkeepoi's ” ; 
& therefore, the action was not maintainable. — 
Dixon r. Birch (1873), L. R. 8 Exch. 135; 42 
L. J. Ex. 135 ; 28 L. T. 360 ; 21 W. R. 443. 

223. What actions maintainable — Trover.] — 
How far an action of trover will lie against an inn- 
keeper. — Stayers v. Parker (1730), 1 Bam. K. B. 
434 ; 94 E. R. 292. 


3. — Actions against Innkeepers. 


214. General rule.] — Saunders v. Ih.uMMEu, 
No. 194, ante. 

216. .] — Gordon v. Silber, No. 259, post. 

216. By whom action brought — Owner or 
carrier.]— Anon. (1563), Ben. 8 ; 123 E. R. 231. 

217. .] — Clark v. Colibere (1583), 

Ch. Cas. in Ch. 172 ; 21 E. R. 100. 


218. Master or servant.] — Drope v. 

Thaire (1026), Beni. 173; 2 Dyer, 158 b, n. ; 
I.at. 126 ; Noy, 79 ; Poph. 178 ; 79 E. R. 1274. 


A nnotations : — Reid. 
32 W. R. 170. 
Salk. 388. 


StrausB V. County Hotel Co. (1883), 
Mentd. York p. Grindstone (1704), 1 


224. Horse distrained from stable — Stable 

no part of inn.] — Croser r. Thomlinson (1759), 
Barnes, 472 ; 2 Keny. 139 ; 94 E. R. 1009. 

Annotation: — Mentd. 'Villlams r. Holmes (1853), 8 Exch. 

861 ; Lyons p. Elliott (1876), 1 Q. B. D. 210. 

225. Statement of claim — Description of goods 
lost.] — Herbert v. Hvne, No. 136, ante. 

226. Gist of action.] — In all actions in inferior 
cts., the gist of the action must l>e stated to have 
arisen within the jurisdiction. In an action 
against an innkeeper for keeping a horse so 
negli^ntly, that he was ridden, the negligent 
keeping is the gist of the action. The riding matter 
of aggravation only. — Davis v. Stannion (1704), 
2 Ijd. Raym. 1040 ; 92 E. R. 191 ; sub nom. 


PART II. SECT. 3. SUB-SECT. 2.— C. 

b. Innkeeper 7nust be expressly 
tnf armed — <r receive goods with inien 
tion of accepting liabuUy.] — Pltf. wont 
as a guest to deft.’s inn. While there 
a parcel oontainiug jewellery was sent 
to him on approval. On receiving the 
parcel, pltf. handed it to the manageress 
at the offloe or bar, saying, “ Keep 
that for mo,” but not stating anything 
as to its value or contents. The 
paxpel was stolen, but not through the 
wilful act, default or neglect of defts. 

r. — VOL. 


or any servant in their employ. The 
usual notices in compliance with the 
Act were hung up in the inn. Pltf., 
wlio had paid the jeweller the value oi 
the parool, £186, having brought this 
action for damages for its loss : — Held ; 
the non -disclosure by pltf. of the value 
& contents of the parcel did not amount 
to ponteibutory nagligcnce on his port ; 
but the deposit was not a deposit 
“ expressly for safe custody ” vdthln 
Innkeepers Act, 1888 (c. 41), & thore- 
absence of ovidenoe of any 
wilful act, default, or u^eot on defts.* 


part pltf. could not hold them re- 
sponsible to a greater amount than 
£39. A guest who deposits an article 
with an Innkeeper cannot in the 
absence of default or neglect, hold the 
innkeeper responsible to a greater 
amount than £30 for its loss, unless, 
when making the deposit, he infonns 
the innkeeper, in a reasonable & in- 
telligihle msumer, that the deposit is 
for the safe custody of the arade. — 
O’CtoNNOR V. Grand International 
Hotel Oo., [1898] 2 I. R, 92.— in. 
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Sect. 3. — Protection of guest's property : Snb-aect. 3. 
Sects. 4 5. Part III. Sects. 1 <fc 2 : Sub^ 

1 <Sb2. A. (a).] 


Stanyon r. Davis, Holt, K. B. 13 ; 0 Mod. Rep. 
223 ; 1 Salk. 404. 


Annotations Mentd. R. r. HelliiiFdTlG), 1 Stra. f ; Emery 
r. Barlett (1729), 2 Stra. 827 ; Harvey r. Philips (1743), 
2 Atk. 54 1 ; WoodwaM r. Walton (1807 ), 2 Bob. AP. N. R. 
476. 


Sect. 4.— GUEST»S DEBTS. 

227. Innkeeper not liable — Unpaid laundry 
bill.]— The maater of an hotel is not liable to pay 
for the washing of the linen of the ^ests at his 
house. — Oallard v. White (1810), I Stark. 171. 


Sect. 5.--INJURY TO CATTLE OR SHEEP. 

See Animals, Vol. II., p. 247, No. 309. 


Part III. — Remedies of Innkeepers. 


Sect. 1. — ACTION 

228. For what action may be brought — Keep 
of horse.] — Warbrooke r. (Ikiffin, No. 270, jtww/. 

229. Accommodation supplied.] — 

Saunders r. Plummer, No. 194, ante. 

2S0. Against whom action may be brought — 
Person requesting innkeeper to board stranger.] — 
An indebitatus assumpsit lies for boarding a strang«T 
at deft.’s request. — Hart v. Ia^nofield (1703), 
7 Mod. Rep. 148; 2 Ld. Rapn. 811 ; 87 E. R. 
1156. 

Annotation : — Mentd. CamplH'U r. R. (1846), 1 1 Q. B. 799. 

231. Persons dining together — Regimental 

mess — Each liable for own share.] — Bbown r. 
Doyi,E (1788), 3 damp. .51, n., N. P. 

232. Each liable for whole amount.] — 

Where a priv^ate Act of Parliament proviiled for 
the expense of maintaining tiie jury siimmoncHl to 
assess the value of ])roperty, taken under the Act, 
this does not extend to a dinner at a tavern given 
to the jury after delivering in their verdict. 

Where a party of .several persons dine togetlier 
at a tavern, they are jointly liable for the wlu>!e 
expense, A: not merely each for hLs own shaie. — 
Forsteu r. Taylor (1811), 3 damp. 49, N. P. 

233. Attorney taking witnesses to inn.] — 

An attorney who takes Mitne.ssv's R> an inn, is 
prima facie liable tt» the innk<‘eper for the exiR*iis<*s 
incurred . — (’arlss r. Rtchabdson (1822), 1 L. J. 
O. S. K. B. U. 

234. Parties not authorised a^nts of 

candidate — 7 & 8 Will. 3, c. 4.] — Provisions A 
entertainment given to voters at an eU‘ction are 
not within above Aid, s. 1, if not Hupplu*d by the 
direction of the candidatv* or his authorised agents, 
donscqiiently, an innkeeper may maintain an 
action against parties, not tlu- authoris«"d agents 
of a candidate, for entertainment A provisions 
furnished on their cn*dit to voters in the inU*r«'st 
of such candidate. — H i’oheh r. Marshall (1831), 

2 dr. A J. 118 ; 5 d. A P. 150 ; 2 T\t. 134 ; 1 
L. J. Ex. 16 ; 149 E. R. 49. 

Annotation Norwich Caw (1869), 1 0'3I. & H. 8. 

235. Railway company — Implied authority 

of inspector to incur expenses.]— A railway accident 
having happened, two men injured thereby were 
removed into the inn of L., where the inspector 
of the railway co. visited them, as it was part of 
his duty to do, A on being asked by one of the 
injured persons who would pay their expenses, 
told him not to trouble himsfdf, for that the co. 


would see that that w'as right. The innket'per 
ihert'upon supplied all the wants of the men : — 
Held : theiv was evidence to go to the jury of an 
implied authority from the co. to the inspector 
to incur the expenses. — I.iAN(iAN i’. Great 
Westebn Ry. (’o. (1872), 26 L. T. 577 ; 36 J. P. 
565 ; affd. (1873). 30 L. T. 173, Ex. dh. 

236. What action may be brought — Refusal of 
guest to pay — Not trespass.] — If one comes into a 
tavern to drink, A when he has drunk he goes aw’ay, 
A will not pay the taverner, it is no trespass, but 
the taverner shall )»ave an action of- debt. - 
Six Carpenters’ C’ase (KIlO), S (’o. Rep. 146 a ; 77 
E. R. 695. 

-Consd. Hickman r. MaiBoy (1900), 00 L. J. 
Q. B. .511 ; Uanadian I’actCc Wine CW>. r. Tuley, 11921) 
2 A. C. 417. Reid. iBaack r. Clark (16], 5). 2 BuJst. 300 ; 
(Iriffin r. Scott (1726), 2 Ld. Raym. 1424 ; Northampton 
(’orpn. r. Ward (1745), 2 Stra. 1238 ; AttHtin r. SVhillrcd 
(1746), Willfs, 623; Wlntorhounie r. Morgan (1809), 
11 East, 39.5; Ditcham «•. Bt>nd (1814), 3 I'ainp. 524 ; 
ThompBou r. Lacy (1820), 3 B. A' Aid. 283 ; .Hhorlaud r. 
Uovctl (1826), 5 B. A ('. 485 ; Bristol (JdUB. r. Wait (18.34), 

1 Ad. A Kl. 264 : Kcr»>y r. Dcnby (1830), I M. & W. 33B ; 
Smith r. t^mrluton (1837), 7 .^^l. tc Kl. 167 ; Jat^olMtohn 
r. Blake (1844), 6 Man. A <L 919 ; King r. Rochdale < 'anal 
( o. (18.’)1). 1,5 Jur. 896 ; ArnlK-rgate, etc. lly. r. Mid. Ry. 
(1853). 2 K. A B. 793 ; Wi*BtmliiBter Uorim. r. L. A N. W. 
Ry.. (190,)J A. C. 426. Meotd. IRm) r. Lulnew (1700), 12 
Mod. Rep. 3.52 ; MoyB<‘ r. <k>ckiH^dKi' ( 1748), WlUoB, 636 ; 
Taylor r. Cole (1791), 1 Hy. Bl. 55.5 : I'hillipti r. Bacon 
(1808), 9 Kast. 298; Lucas r. N<iokelb« (183,1), 10 Bing. 
157 ; Recce r. Taylor (1835), 4 Xev. A M. K. B. 489 ; 
Evans r. KUiott (1836). 2 Har. A W. 231 ; KIUm e. Taylor 
11811 ). 8 M. A W. 415 ; Harvey r. lN»c<K k (1843), 11 M. A 
W. 7 40 ; I’etcn* v, (Jlartton (|8||), 7 Man. A CJ. 548 ; 
Hnlliver r, Co«eu« (1845). 1 C*. B. 788 ; Wetmlcr r. Watts 
(1847). 17 L. J. q. B. 73 ; Went r. Nlbhn (1847). 4 C’. B. 
172; Glynn e. TbnmaB (1856), 11 Kxeb. 870 ; O'Neil 
V. (Ity A County Finane«* C4». (1888), 17 q. B. I). 234 ; 
Long r, Clarke (1893). 42 W. R. l3o ; Durant r. ItotvertH 
MaxMtwL 119001 I q. H. 629. 

237. Pleading payment.] — Sendde : if a guest 
at an inn pays his bill befort) heaving, no debt ever 
arises, A payment ncH*d not thendore be pleaded. 
— Wood r. Hijstcuer (1856), 27 L. T. O. 8. 126; 

4 W. R. 566. 


Helt. 2.— LIEN. 

Huu-hect. I. In General. 

tSee Innk(H.q)erH Act, 1878 (c. 38). 

238. Foundation of right— ObU^tlon to reoelve 
guests 6c property.] -dk’AKFE v. Mokgan, No. 67, 
ante.. 

239. .] — B. lent a pianoforte to a 

professional pianist, w'hilst staying as a guest at 


PART III. SECT. 1. 

0 . For what action vmy be brwight 
— Damage to furniture.) — Deft.'B wife 
went to stay at a hotel owned by pUf». 
While there, she was ftcizod with 
cholera A died. In conaequenoe of the 
infectious nature of the cUsease, pltfs. 
wore obliged to destroy the furniture 


j which woH in the rrmiiis of deft.'s wife 
. A used by her during her illneaii. 
1 ntfH. Mulweqiiently Buitd to recover the 
value of such furniture! from deft. : — 
1 1 eld : In the absence of evidence to 
show that deceased had not taken as 
much care of the furniture as a iierson 
of ordinary prudence would, under 


similar clreumstanoes, take of his own 
goods, deft, was not liable. — Kampal 
Hikoii r. Muhhay AOo. (1899). 1. L. XL 
n All. 184.- WO. 

PART 111. SECT. S. tUB-SBOT. 1. 

d. General rtiA.I — If a porson 
gmw to an inn A dopualts bis goods with 
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Part III. — ^Remedies of Innkeepers. 


an inn, the innkeeper well knowing that the | 
pianoforte waa the property of B. ; — Held : the 
innkeeper hcid. no lien on the pianoforte for the 
bill due from his guest. 

If a person brings the horse of another to an inn 
the innkeeper may detain it from the owner until 
its keep is paid. But if as the jury found in 
Johnson v. UilU No. 205, poaf, the innkeeper knew 
that the peition bringing the horse illegally got 
possession of it & therefore had no right to pledge 
it for his debt, then the lien docs not attach 
(PLArr, B.). ^ 

The principle on wliich an innkeeper s hen 
depends is, that he is bound to receive travellers 
& the goods which they bring with them to the 
inn. Then inasmuch as the effect of such lien is 
to give him a right to keep the goods of one person 
for the debt of another, the lien cannot be claimed 
except in respect of goods wliich in the pcrionnance 
of his duty to the public ho is bound to receive. 
The obligation to receive depends on his public 
profession (Parke, B.). — Broadwood x\ Grakara 
( 1851), 10 Kxch. 417 ; 3 C. L. U. 177 ; 21 L. .1. Ex. 

1 ; 21 L. T. O. H. 97 ; 19 J. P. 39 ; 1 ,lur. N. 8. 
19; 3W. H.25; ]5(IE. K. 499. 

AnnnUitionfi : — Distd. Snead v. Watkinn (1856), 1 C. U. N. S. 

267 ; Thit'fuU V. Borwlck (1872), L. It. 7 Q. U. 711 ; 

Itoblns V. Oray, 11895] 2 Q. li. 501. 

240. Custom of the realm.] — A commercial 

traveller who travelled for pltfs. went in the 
coui*se of their business to stay as a guest at deft.’s 
inn. \Miile he was there pltfs. sent to liim certain 
parcels of goods for salt? in the district. Deft, 
at the time they weit* ret.'eived into his inn had 
expi*e8s notice that the goods w'ero the propeity 
of pltfs., but he i’<‘ceived them as the baggage of 
the traveller, who subsequtmtly failed to pay for 
his board <k lodging in the inn : — Held : deft, had 
a lien upon the goods in respect' of the debt. 

'riie duties, liabilities A: rights of innkeepers 
with respect to goods brought to inns ai'e founded 
not upon bailment or pledge or contract, but upon 
the custom of the realm with regard to innkeepera 
(Lord Esher, M.K.).— Hobins A Co. r. Gray, 
(1895] 2 Q. B. 5U1 ; 05 L. .1. Q. B. 14 ; 73 1.. T. 
252 ; .59 J. P. 741 ; 44 W. R. 1 ; 11 T. L. U. 509 ; 
39 Sol. Jo. 731 ; 14 R. 071, C. A. 

AntutiatiouH : Matsuda v. Waldorf Hotel Co. (1910), 

27 T. L, It, 153. Reid. CaMHila it Sassoon t\ Holden Wood 

Bleachlutf Cu. (1914), 84 L. J. K. B. 834. 

241. Nature of right — Right of detainer only.] — 

SUNHOI.F V. Alj?X)rd, No. 214, poai. 

242. Commencement — f^om when guest 
accepted.] — Wriout v, Anderton, No. 37, ante, 

243. Liability under lien — To take care.] — 

Angus v. McLaciiian, No. 253, post. 


Sub-sect. 2. — Extent of Lien. 

A, In respect of What Property. 

(a) In General. 

See Innkeepers Act, 1878 (c. 38). 

244. Goods in Innkeeper’s possession.] — An 

innkeeper’s lien for the amount of bis charges 
only extends to those goods of which he may have 


the possession at the time of exercising his right, 
which is simply one of detainer ; neither authoris- 
ing him to imprison his guest, nor io take forcible 
po8.ses8ion of his wearing apparel in present use, 
or of any goods then in the custody of the guest 
himself. Either of these acts co^titutes a 
trespass, for which the innkeeper is liable. — 
SuNBOLP V. Alford (1838), 3 M. & W. 248 ; 1 
Horn & H. 13 ; 2 J. P. 130 ; 2 Jur. 110 ; 150 
E. R. 1135 ; sub nom. Tunbolf v. Alford, 7 
L. J. Ex. 00. 

Annotations : — Reid. Broadwood v. Granara (1854), 19 J. P. 

39. Mentd. Hpitzer r. Chaffers (1863), 14 C. B. N. S. 686, 

246. Goods brought to Inn by guest — Whether 
his own or another’s.] — Threfallv. Borwick, No. 
258, post. 

246. .1 — ( 1 ) The lien of an innkeeper is 

general, &: exU*nd.s to all goods & chattels belonging 

his guest, & therefore a chattel although 
deposited with the innkeeper & placed by him 
apart from the personal goods of the guest, nmy 
be detained by him on account of money owing 
to liim for the lodging, food, & entiutainment of 
the guest. 

(2) The lien of an innkeeper over a chattel 
belonging to a guest is waived if, in order to re- 
imbursf! liimself, he sells it ; A this rule holds 
good even although tlie retention of the cliattel is 
attended with expense. 

(3) The innkeeper is bound to receiv^e the 
horses, harness & carriage with the guest as much 
as he is bound to i*eceive the guest himself 
(('OTroN, L.J.). 

(4) An innkeejier may demand the expenses 
before he receives the guest (Bramwell, L.J.). 

(5) If an innkeeper sells goods upon which he 
has a lien, the lien is bioken A he is guilty of a 
conversion, for wliich the owner of the goods can 
maintain an action against him A recover the 
whole of the proceeds of the same as damages. — 
Muixiner V. Florence (1878), 3 Q. B. D. 484 ; 47 
I.. ,r. Q. B. 700 ; 38 L. T. 107 ; 42 J. P. 293 ; 26 
W. R. 385, C. A. 

AniOftations : — .•!« to (2) Refd. Chesham Automobile Supply 

i’. Beresfoni Hotel (Bircliinglon) (1913), 29 T. L. R. 584. 

Generally, Mentd. Cox r. Liddell (1895), 2 Mans. 212; 

Johnson v. L. & Y. Ry. (1878), 3 C. P. D. 499 ; Wblteley 

r. Hilt, 11918] 2 K. B. 808. 

247. Goods of guest.] — Thompson e. Lacy, No. 
3, axite. 

248. .] — (1) The landlord of an inn has a 

lien on the goods of his guest for board, lodging, 
A wine supplied to such guest by the guest’s order, 
w'haUwer may be the amount, provided the guest 
be possessed of his reason, A not an infant. There- 
fore the sherilT, under a writ of Ji. fa. against the 
guest, can only take the guest’s goods, subject 
to the lion of the landlord for such his bill, A not 
merely subject to a lieu for a reasonable quantity 
of wines, etc., only. 

(2) The landlord of an inn has a lien for money 
lent to his guest, if it was agreed between them at 
the time of the loans that the guest’s goods should 
be a security for the sums lent. 

(3) Sale of Spirits Act, 1750 (c. 40), s. 12, which 
prevents a person from recovering for spirits 
supplied to a smaller amount than 20«. at a time, 
does not apply to spirits supplied by a hotel - 


the lunkoopt?r & incurs a debt, the inn 
keeper has a lien on the goods.— R. i 
(1892), 15 N. 8. W 
Li.U. 204 ; 10 N. 8. W. W. N 


248 1. Liobiliii/ under lien — To to 
^^c.]— -A person retaining goods und 
an innkeeper's Hen for board mx 
take reasonable oare of them. — F raj 
V. Bkrryman (1804), 3 B. C. ^ 6C 


—CAN. 

•. Aulomobiles.] — Innkeepers Act 
did not confer any rights upon the 
keeper of a garage for automobUos. — 
Automobixjc & Supply Oo. r. Hands, 
Ltd. (1913), 28 O.L.R.685; 4 O.W.N. 
1210.— CAN. 

f. LimiiaHon os to amount secured 
by lien .] — Innkeepers Act is supple- 
mentary to the common law, ic the 


ooiumou law right of the innkeeper to 
a lien on the proiK*rty of a stranger 
brought to the inn by a guest has not 
been taken away by the statute, but 
one of its purposes is to limit the 
liability of the innkeeper to $40 in 
certain oases dt in certain other oases 
to $5. — United Typkwritkb Oo. v. 
Kino Edward Hotbi. Co. (1914). 32 
O. L. R. 126 : 20 D. L. R. 519 ; T 
O, W. N. 173.— CAN. 

C 2 



20 


Inns and Innkeepers. 


Secl.2. — Lien: Sub-8ect.2jA.(a)^{b),{c)d:{d)t 

keeper to a jjuest who is resident in his hotel. — 
PROCTOU V. Nicholson (1835), 7 C. & P. 67, N. P. 
Annotation : — As to (3) Reid. Hughes t?. Done (1841). 1 
Q. D. 294. 

249. Clothing worn by guest.] — Sunbolp v. 
Alford, No. 244, anJe. 

260. Goods in custody of guest.] — S unbolp t». 
Alford. No. 244, ante. 


258. .] — An innkeeper has a lien on all 

goods which a guest brings with him as his own, 
whether they are liis own or another’s, & this 
lien extentls to goods which an innkeeper would 
not have been bound to rt^ceive. 

A. went to defi.’s inn A staved there with his 
family for some time ; lie took with him to the 
inn a piano as liis own which he had hired of pitf. 


luxi a, piiuiu ct» uwu wjiiv.li lie iinivi. iixit^u vii 

LFORD, J\o. 244, ante. A. having left the inn in debt to deft., deft. 

261. Chattel deposited separately from personal claimed as against pltf. to detain the piano by 
goods.] — Muixiner V. Florence, No. 240, ante. virtue of liis lion as innkeeper whether 

deft, as innkeeper was bound to take in the 


(6) Goods Left as Security, 

262. For hotel charges.] — Ross v. Bromstead 


(1624), Beni. 144 ; 73 E. K. 999. 
263. .] — An innkeeper 


who accepts 


security from his guest for the pajnnent of hotel 
charges does not waive his lien at common law 
upon the goods of the guest for the amount of 
such charges unless there is something in the 
nature of the security, or in the circumstances 
under which it was taken, which is inconsi8t<*nt 
with the existence or continuance of the lien A 
therefore destructive of it. An innkeeper retain- 
ing the goods of his guest by virtue of such lien 
is not bound to use greater care as to their custotiy 
than he uses as to his own gcxids of a similar 
description. — A ngus r. McLArHrjH.N (1883), 23 
Ch. D. 330 ; 52 L. J. Ch. 587 ; 48 L. T. 863 ,‘ 31 
W. R. 641. 

Annotation Consd. Afc Morris, fl908] I K. B. 473. 

264. For money lent — By special agreement.] — 

Proctor r. Nicholson, No. 218, ante. 


piano or not, having done so, he had a lien upon it. 

I may say that I slmuld bo inclined to agree, 
if a guest brought his piano with him for his own 
amusement, that, according to the advanced 
usages of society, the innkeeper might bo well 
held to be l>oiind t^) receive it, if he has room for it 
(liORD Coi.EHID(iE, (\J.). — ThREFAI.L D. BuRWICK 
(1875). L. K. 10 Q. B. 210 ; 44 L. J. Q. B. 87 ; 32 
L. T. 95 ; 39 J. P. 409 ; 23 W. R. 312, Ex. Eli. 

259. .] — (1) Defts., husband wife, 

stayed at ])ltf.\s hotel ; the wife Imd with her a 
quantity of luggage, which was her separate pro- 
pei*t 5 ' ; ciedit wiis given to the husband, who 
made i>ayments on account. The balance of 
pitfs.’ bill not being i>aid, pitfs. detained the wife’s 
luggage in the alleged exerttise of their right of 
lien ; — Held : pitfs. wert' entitled to a litm upon the 
goods notwithstanding that they were the stqmi'ate 
property of the wife. 

If the guest luu* brought g(X>ds to the inn to 
which he luis no title, this will not deprive the 



keepers : — Held : was entitled to 1 ‘ecover, as 

the transaction b(*tween defts. A the guest was 
merely a nioneylending transaction, A no question 
of innkeeper’s lien arrjse. — ^Iatsuda r, Waldorf 
Hotei. Co., Ltd. (1910), 27 T. L. R. 1.53. 

Elffect of accepting security for payment — No 
waiver of lien.]— .See No. 253, ante. 

(c) Property of Third Party. 

256. Brought to inn by guest.] —Trituiix v. 
Crawley, No. 68, ante. 

257. tiH brought by a guest to an 
inn are subject to the innkeejHT’s li(*n, though thev 
^y turn out to be the projK-rty of a third i>«*rson. 
±1., who had formerly been clerk to pltf., an 


6 T. L. R. 487. 

Annotations: -As to (I) Apprvd. Hobtnji r. Gray, M89:»J 
; 2 Q. li. .^Ul. RafiL r. (Hebard. { 1897 ] 1 Q. B. 

i 641 ; Wrisht r. .Amlertou (lUOs), 7 W L. J. K. B. 16 x». 

I As to (2) Apprrd. r,obln» r. Grey, [IS9&) 2 g, B. fiOI. 

260. Innkeeper *8 knowledge as to owner- 

j ship.] — B roaj)W(k>i) V. (iUANARA, No. 239, ante. 

j 261. - -Robins A (k). v. Gray, 

I No. 240, anU. 

I 262. Brought to Inn by strangtr — Horn.] — 

Roijinso.n r. Walter, No. 64, ante. 

263. .] — Htibt r. Dhungouj, No, 

270. 

264. ,] — (1) An innkeeper may 


attorney wi? siibnf»rnni.fi u pni., an detain for his keep against the right owner a horse 

attornej, was subp^naed an 4u:tion j loft nith him U> Wkept though the iK^mons who 

f a bill of cfists r«3co\er the j left him had no riglit with ium, A though such 

entertainment at a I»uMic- , persf>ns did not stay in the inn, A the iniik4?ep«*r 

enurtainment at W eKtm n«w kept by I ved the home at such peraon'a requert ^ 

oincr tilings, a lettor-bo^ helnn^S*'’ i omitl<-d demanding anyiliing (or the keep upon 

Whilst at feft.“ W H V'^'’ 

deft, for lodging k refreshinontH A- ^ leaving tiis home at an inn makes a man 

paying Ids Wllflta^^ “a , ? .*^'1'*^ th..r.i..-VoBKE r. OwtNAUOH (1703). 2 

the letter-book, wldch^'didt n fu^d t'l «•>« i K. K. 7» ; »ii6 nom. York v. 

to pltf. on <Ie.^nd, clalS;i,^'a5 .n for r bill 38»- 

S^EAB WATKINS (18.r.«,, , C "«! N.T 2 '.7 f •20 
L. J. c. F- 67 ; 21 J. P. 263 ; 140 E. R 1 1 1 
AnnoUUxan :-MA. Gordon r. Sllbcr ( 1890 ), w 'j p! 134. 


PART III. SECT. 2, SUB-SECT 2 — 

A. ( 0 ). 

«/ ppardino-house 
(iS8^). ho.'r: 


.« . iG Oonsd* Turrill r. Crawtejr (1840). 

13 Jur. H7». Raid. Ikwttii V. WMeni(l«*8), 3 C. k V. 5*0 ; 
Judik.n r. Elhetidae (1833), t Or. A M. 743 ; Ousdisr. 
.... W’fKHt BUwcbliur Oi. (1014), 84 L. J. K. B. 854. 
to 12) R«td. Hmith u. Dctarlov<i (1884), 8 O. B. 132; 
'lurrlll r. Crewlwy (IH40). IS Jur. 878. 


tv,,...,. Act xUnm not 
law Hen of the InDkeepcr ; it 


woldii to 

upon the propofty of a third 
A irtrm.T Oo. V. 
O. 

O. W. N. 
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Part III. — ^Remedies op Innkeepers. 


265. Innkeeper’s knowledge as to 

ownership.] — A. under colour of a legal proceeding, 
having wrongfully seized the horse of B., takes it 
to an inn where it is kept for several days. C., 
the landlord, refuses to deliver up the horse to 
13. upon a demand made soon after the delivery 
to him, but a few days afterwards offers to give up 
the horse to B. on being paid the sum of 10«. 
for the keep. C. has a lien upon the horse for the 
keep, unless he knew that A. was a wrongdoer in 
seizing the horse. — J ohnson v. HiUi (1822), 3 
Stark. 172, N. P. 

Annotations : — Apld. Broadwood r. Qranara (ISfji), 10 Exch. 

417. Refd. Turrlll r. Crawley (1849), 13 Q. B. 197. 

266. Stolen horse brought in by police.] 

— An innkeeper has no lien on a horse placed in his 
stable for the amount of its keep unless it be placed 
tliere by a guest. If a person is stopped with a 
horse under suspicious circumstances, & the 
horse be placed at an inn by the police, the inn- 
kee])er has no lien on the horse for its keep, & 
if an auction(M*r, by the direction of the innkeeper, 
sell the horse for its ke(‘p, he is liable to be sued in 
trover by the owner of the horse. — Binns v. Pigot 
(1S40), 9 C. A P. 208, N. P. 

267. .] — Broad WOOD v. Granara, 

No. 2.39, mile. 

268. Goods of wife of g^est — Wife’s luggage as 
separate property.]— Gordon r. Sidber, No. 2.59, 
ante. 


(d) Ilorse/t. 


269, Right to detain horse for keep.] — Anon. 
(1405), V. 13. 5 Edw. 4, fo. 2, pi. 20. 

AnnoUilions An(»n. (1623), Palm. 3(57; Cliaso v. 

Wtisltnore (181(5), M. it 8. 180. 

270. .] — \\liere a stranger brouglit pltf.’s 

hoiw, saddle, bridle, A saddle (doth to deft.’s 
inn A left 'them there for seven weeks: — Held: 

deft, could keep the horse till pltf. paid for its 
keep. 

Qu. ; whether he might retain his saddle, bridle 
A cloth. -Stirt r. Dkungold (1017), 3 Bulst. 
280 ; HI E. U. 242. 


Antwtalioii Turrlll r. Crawley (1849), 13 Q. B. 19^ 

271. .] — ('HAPMAN V. Allen (1032), Cve 

(5ir. 271 ; 79 E. H. 830. 


Amio^inns : Cha«o v. WcHtuiorc (181G), 5 M. & « 

o. Cummins (1839), .'i M. & W. 34 


180 . 


iSfh (181«). 2 Marsh. 339 ; Judson 

Ethoridiro (1833), 1 Cr. & M. 743. 

272. — -,] — Saunders v. Plummer, No. 194 
wife. 


273. 

274. 




|~-Newix>n r. Trkhi, No. 22, ante. 

-J — An innkeeper has a right to detail 
^ n IT' expenses of his keep ; but he cauno 

sell the 1101*80 A by that im^ans pay liimself ; ^ 
H by suffering the horse to depart, or by any otho 
means, he gives credit to the owner, he canuo 
atterwards detain him upon his coming again int< 
ms possession.— Jones v. Thurloe (1723), 1 
Mod. Hep. 172 ; 88 E. H. 120 ; sub 7 wm. Jones v 
Pearle, I Stra. 557. 

Md. Chase v. \Vc8tmoro (1810), 5 M. & S 
lau. Mentd. Suoad v. Watkins (1856), 1 C. 13, N. S. 267 


275. Unless special agreement.] — ^If a man 

brings his horse to an inn, A leaves him there in 
the stable without any special O/greement what to 
pay, there the innholder is not bound to deliver 
the horse till the party A owner has defrayed his 
charge for the horse, but he may justify the 
detainer of the horse lor his food A keeping ; A 
after the horse has eaten as much as he is worth, the 
innholder, upon a reasonable praisement, may sell 
him, A it is a good sale in law. — Hostler’s Case 
(1605), Yelv. 60 ; 80 E. R. 40. 

Anntjtations — Consd. CJhase v. Westmore (1816), 5 M. A 3. 

180. Ee!d. Jono8 v. Pearle (1723), 1 Stra. 557 ; R. v. 

Cfjtton (1751), Park. 112; Hutton v. Bragg (1816), 2 

Marsh. 339. Hentd. Inclcdon v. Crips (1702), 2 Balk. 658. 

276. Whether horse becomes Innkeeper’s 

property — Value of keep amounting to value of 
horse — No general custom.] — An innkeeper with 
whom a hoi'so is left, can detain it for its keep, A 
further has an action for the keep ; but there is 
no general custom by which the horse becomes his 
property when the value of the keep amounts to 
the value of the horse or more. Such a custom 
prevailed only in London A Exeter. — Warbrooke 
V. Griffin (1609), 2 Brownl. 254 ; 123 E. R. 927 ; 
sub 710171. Watbroke V. Griffith, Moore, K. B. 
876. 

AnnoUUlons : — Raid. Jones v. Pearle (1723), 1 Stra. 557, 

Mentd. Coshlll v. Wright (1856), 2 Jur. N. 3. 1072. 

277. Right to feed horse — Directions by guest 
not to feed — Disclaimer of responsibility. — Gilbert 
r. Berkeley (1696), Holt, K. B. 366 ; Skin. 618 ; 
90 E. R. 1102. 

Horses belonging to third party.] — See Sub-sect, 
2, A. (c), aTiie. 

B. I7i respect of Wkai Charges. 

278. Charges not incuped as guest.] — An inn- 
keeper received the carri(ige A horses of a person 
not re.siding at his inn. Wliilst they were in his 
possession the owner took refreshments occasionally 
at the inn, A a friend of lus resided there for some 
time at the owner’s credit, A by his direction : — 
Held : the innkeeper liad no lien uxx>n the carriage, 
etc., for the amount of his bill, which included 
charges for the keep of the horscis, the standing 
of ilie carriage, A refreshments for the owner A 
his friend. — Smith i*. Dearlove (1818), 6 C. B. 
132 ; 17 L. J. C. P. 219 ; 11 L. T. O. S. 87 ; 12 
Jur. 377 ; 130 E. R. 1202. 

Annotation : — Refd. Gordon v. SUbor (1890), 25 Q. B. D. 491. 

279. Stabling, etc., of vehicle — Whether lien 
extends to board A lodging of guest.] — ^Turrill v. 
Crawley, No. 68, arite. 

280. Sums lent to or disbursed for guest.] — 

In the absence of an express or an implied arrange- 
ment under wliich a visitor at an hotel resides at 
the hotel in some different capacity from that of 
other A ordinary visitors, an hotel-keeper cannot 
set up against such ^dsito^ that he has ceased 
to bo responsible as an innkeeper for the loss 
of the guest’s goods, A equally the guest or visitor 
cannot set up against the innkeep^ that the latter 
has ceased to have a corresponding right of lien, 


PART HI. SECT. 2, SUB>SECT. 2.- 
A. (d). 

269 i. Highi to detain horse for keev 
♦ Innkeeper hoe a lion, U 

ine keep of boracs, only on the propert 

-«vv7- :kkb(1858 

.—CAN, 

Cl 862), 22 U. O. U. 673.— CAN. 

— T*1 — ^An Innkeeper, olalni 
Bold by public auction a st^on b< 


longing to pltf., a boarder at the Inn, 
to ouforoo a lien thereon for the keep & 
acoonunodation thereof : — Held : the 
lion oxlatod & the sale was authorised. 
—Hutt^man t>. Waltebhoubk (1890), 
19 O. R. 180.— CAN. 

^51* Unless special agreement.] 

— Idtfs., owning a lino of stages. 
()nterod Into a special ogreemont with 
ooft., an innkeeper, for the stabling & 
food of their horses. Some dispute 
to deft.*B charges. A asoortain- 
ing that pltf. intended to remove their 
horses to another inn he refused to 


let them go . — Held : deft, had no 
right of lien, as pltfs. were not guests, 
but employed deft. In tho character ox 
a livery stable keeper, & under a 
special agreement which gave him no 
oontiniiing right of possesdon. — Dixon 
Dalby (1863), 11 U. O. 11. 79.— CAN. 
k. Stolen horse — Stabled by thief.] 
— A livery stable keeper has no lien on 
a horse for its stabliug Sc keep as 
against tho real owner, when the horse 
was stolen Sc placed with him by the 
thief. — H ardino v. Johnston (1909), 
18 Man. L. R. 625.— CAN. 
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Inns and Innkeepkrs. 


Sect, 2. — Lien : Stib-aect, 2, J5. ; s\^-scci8. 3 <£: 4. 

3 <fc4.] 

&> this is so even though the visitor has been so 
long at the hotel that the hotel proprietor could 
refuse to keep him any longer. The mere f^t 
that the guest is staying at the hot-el on inclusive 
terms does not alTect the liability or rights of the 
innkeeper. A guest who had been sta-ying at 
defts.’ hotel left thei'e on Dec. 21, 1910, leaving 
an hotel bill unpaid, & lea\ing a motor car in the 
hotel garage. Al>out three weeks thereafter, 
defts. took steps to have the car sold by auction, 
& for that purpose it was despatched in charge 
of their servant-s to London to a finn of auctioneei*s. 
On the way there it biokc dov^^l & had to be towed 
back, when it was sent to a local repaiier for the 
necessary repairs. After being repaired it was 
taken to the auctioneers, who advertised it in a 
London & a local newspaper on .Ian. 10, 1913, 
& catalogued it for sale. The sale was to take 
place on Feb. 13, that is, more than six weeks 
from Dec. 21 : — Held: (1) by sending the motor 
car off the premises in these circumstances bc*fori* 
the expiration of the six weeks mentioned in the 
proviso to s. 1 of the Innkeepers Act, 1878 (c. 38). 
defts. had not lost their lien, as they still rtdained 
charge of the car, A could have enforctd its 
delivery to the guest if necessary ; (2) defts.’ 

hen only extended to the expemsos incurred by the 
guest in respect of food A: accommodation A the 
cost of keeping liis goods, A did not extend to 
sums lent to, or disburst^d for, him ; (3) defts, 

were entitled to add to their claim the cost of the 
repair of the car A the cost of advertising it A 
arranging with the auctioneers for its sale. — 
Chesilvm Automobile Supply, Ltd. r. Heues- 
FOKD Hotel (BiKCHiN*(iT<»N), Ivri). (1913), 29 
T. L. IL o84. i 


SuB-sEUT. 3 . -Duration of Lien. 


New Rep. 404 ; 9 Jur. N. S. 1284 ; 11 W. R. 440. 
Ex. Ch. 


Annotations : — Mentd. Rmnuey v. N. £. Ry. 
O. B. N. S. 641 ; Klimaird v. Trollope (1889 
610. 


286. On sale.] — Mulijner v. Florence, 
246, ante. 


. 14 
1. X). 


No. 


Sect. 3. — SALE. 

Sec Innkeepers Act, 1878 (c. 38), s. 1. 

286. Right to sell horse of guest — Horse 
having eaten Its value — Unless special agreement.] 

— IIostler’s (’ase, No. 275, ante. 

287. .1 — Waubhookk v. Ouipfin 

(1609), 2 Biownl. 254 ; 123 E. K. 927 ; »ub nom. 
Watbrokj-: r. Griffith, Moort% K. B. 876. 

Refd. JoncH r. IVarl#' (1723), 1 Stm. 5r.7 ; 
r. WrlFlkt (lSji6). 'J Jur. N. 8. 1072. 

288. - .) — Jones r. Thurlok, No. 274, 

ante. 

289. — - — ' Custom of London.] — The 

custom of l»ndon as to the innk<H*p(^ra is this. 
If one brings a horw* to an inn, leaves him there, 
A goes his way ; A the lR>r8t' eata up moret than his 
price ; by the custom of lx>ndon, the innkeeper 
may sell this hoi's** to pay himself, but not if the 
debt Wiis for other ht>rs*'8, lus if orn* tin bring many 
horsi's into an inn, A aftenv'ards Likes lUl of them 
away but one, tlu* innk*H‘iH>r cannot sidl this one 
hoi'se, for paj'numt of that which was due to him 
for the otlier hors<‘8, by the custom of fondon, 
notwithstanding the *lebt d*H*s amount to more 
than the price of this horse ; but every hors** is 
to Ix^ sold by the ru.stom to satisfy tiie debt due 
for his own »)nl v. ~ .Moss r. Townsend 
1 BuJst. 297 ; 89 K.'li. 8t>3. 

.4 nn4>(at f ons : - -Retd. MuUiiier r. Florentio (l»7K). 47 L. J. 
Q. H. 700, Mentd. ILvrtop r. iloHi'f (1713), 2 Strn. 
I1H7. 

290. - - - - BomNS4iN I*. Walter, 


281. Acceptance of security for debt — Unless 
security Inconsistent with Uen.j — Asovh v. 
MuLiCHLAN, No. 253, ante. 

282. Property In Innkeeper’s charge though not 
on premises — Car sent for sale before expiry of 
statutory period.] — Lhesham Ai tomorile .Supply, 
IjTd. V . Beuesford Hotel (Bir* niNfJToN), Itd., 
No. 289, a)dc. 


Sub-sect. 4. — How 

283. Credit to owner.] — J iines v Thuri/»e, No. 
274, ante. 

2M. Stay of guest interrupted — By occasional 
absences — Intention to return.) -A. having two 
hoi*8e8, went , witli them to an inn, in the charaebT , 
of guest, A remained there a considc'rabb? time, i 
occasionally taking the hors**s away for training 1 
racing pur|»os<*s : - //e/d ; (l) tlie occasional 

absence of A. with the liorses did n*>t d<»stroy th<; 
itdatjon of innkeerxir A guest, A the innkeep*TH 
lien ur>o^n the hors<'H, for his bill, was not, thertr- 
ore, affected ; (2) b**caiise the innkeeiK-r had 

preferred an excessive claim, A. was not, therfdore, 
^pensed from making a tender of the amount he 
owed for the keep of the hoi'ses during tiw time they 
^ stables. — Allen r. Smith (1863), l 


No. 64, ante. 

1 291. - .] Hilbert r, Berkeley 

! (1699), Holf. K. B. 366; .Skin. 648 ; 99 K. K. 

i 1102. 

292. - - In an action of trt>ver 

brought against an innk*‘efM*r for a hors**, he 
plea<r«'<l not guilty, A u|>on evhlence he showed, 
that the horse c<»nlinued in th«‘ inn so long, that 
he had «*Ht*‘n mon* hav A com t ban he was wort h ; 
A iifxin this deft, got tin* hoi>S‘ appransRl, A t<s>k 
him himsM’lf at tin* j>rii*e he was appraimni at. 
The judge said in tliis a<'tion deft, could have 
jileaUed nothing, but not guilty ; but whether 
evidence would inaint-ain such iiwuf% he thought 
was a (iue.Htion that dewrviHl consideration. 

The custr>ra of tlie (Hty of J/mdoti would un- 
doubU*dly warrant an innkeefHT t-ti apprahs^ A 
wdl a hors** in the prfmmt circumstances, A ho 
could follow no b**tt4T rule ilian that. But yet 
in the pn^wmt case deft, could not justify what 
he did ; Ixaraiux} he took the horwj to uimseH 
(/XT Fru.). - ilAWKEs V. Kino (1729), 1 Bam. K. B. 
301 ; 94 E. R.204. 

293 , 1 — 'flu, refemHl to of 

a horse liaving eaten its mil value is one Instance of 
a right of sale bei^ held to flow frt^m a lien (Page 
Wood, V.-C.).— Thames Iron Works Co. t>. 
Patent Derrick Co. (1H60), I John. A H. 93 ; 


PART III, SECT. 3. 

. cannot sell U> him- 
The requiicmentH as to notlco of 


I Oeo. 5, c. 49, 3, giving innkeciHfra 

llw. & a right of Halo of gtsMls 

fer tUTcara of txxml mnirt . 
strictly complied with, A farther th 


a vimdor Ihcmuider oannot 9) 
f.~ Mantis r. How and ‘ 

W. It. 817 ; 4 O. W, N. 

10 IL L. n. 780.— CAN. 



Part III.— Remedies of Innkeepers. 




29 L. J. Ch. 714 ; 2 L. T. 208 ; 6 Jur. N. S. 1013 ; 
8 W. B. 408 j 70 E. R. 676. 

Annotations: — Llevesloy r. Ollmoro (1866), L. R. 
1 O. P. 570 ; Altken v. Booholor (1893), 62 L. J. Q. B. 193. 

294. Efleot of sale— Conversion.] — Muluneh 
V. Florence, No. 246, ante. 

295. Effect of sending: for sale.] — Chesham 
Automobile Supply, L/td. v. Beresford Hotel 
(Birchinoton), Ltd., No. 280, ante. 


Sect. 4.— DETENTION OF GUEST. 

296. No right of detainer.] — Sunbolf v. 
Alford, No. 244, ante. 

297. Former law.] — Ward v. Clark (1790), 9 
Wentworth’s Pleading, 362. 

.4nnotation : — ^Rafd. Sunbolf v, Allord (1838), 3 M. & W. 248. 

298. .] — Newton v. Trigg, No. 22, ante. 


INNS OF COURT. 

See Barristers. 


INNUENDO. 

*SV^; Libel and Slander. 


INQUEST. 

See Constitutional Law ; Coroner.s. 


See 


INQUISITION. 

Constitutional Law; Coroners; Crown Practice; Juries; Lun.\tics and Persons 

OF Unsound Mind. 


INSANITY. 

See Lunatics and Persons of Unsound Mind. 


INSOLVENCY. 

See Bankruptcy and Insolvency. 


INSPECTION. 


See Discovery, Inspection, and Interrogatories ; Practice and Procedure. 


INSTRUMENTS UNDER HAND. 

See Contract ; Deeds and Other Instruments. 
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INSURANCE. 


VBT I. GENERAL PRINCIPLES . 

Sect. 1. Principles of Insurance Law 
Sect. 2. The Contract of Insitrance 
Sect. 3. The Policy ..... 

Sub-sect. 1. In General 
Sub-sect. 2. Construction . 

A. Intention of Pai*ties . 

B. Written and Printed Clauses 

C. Const inction contra proferentes 

D. Ejusdem geneiis Rule . 

E. Technical Terms 

F. Admissibility of P^xtrinsic Evidence 

G. Usage ..... 

Sub-sect. 3. Stamp .... 

Sect. 4. Insurable Interest 
S i^B-SEcr. 1. In General 
Sub-sect. 2. What .cVmounts to . 

Sect. 5. Dourie In.surance 
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Sub-sect. 1. Recovery from I.vsured . 

Sub-sect. 2 Return to Insured 

A. In General. .... 

B. ^\'l^e^e Policy Avoid 

C. Illegal Contracts .... 

Se(T. 7. WarrantiiuS ..... 

Sub-sect. 1. Lv General 
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Sect, 8. Reinsurance .... 
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PART II. MARINE INSURANCE . 
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JNSURAJiC’Jii. 
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O. IJen on Policy . 
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(/>) Broker’s I Jen 
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ii. As a^ainsi Agent of AssuretJ 
Sub-sect, 2. Agents op Insurer 
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Sub-sect. 4. Specification of Interest in Policy 
Sk(t. 8. I.vsurable Interest 
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A. In General ..... 
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Part I. — General Principles. 


Sect. 1 .—PRINCIPLES OF INSURANCE LAW. 
1. Applicable to all Insurances.^ — In ix>licips 
of marine insurance I think it is settled by 
autliority that any statement of a fact bearinir 
upon tiie risk introduced into the written policy 
is, by whatever woixis & in whatever place, to be 
construed as a wairanty, &, primd facie, at least 
that the compliance with that warranty is a 
condition precedent to the attacliing of the risk. 
I think that on the balance of authority the general 
principles of insurance law apply to all insurances, 
whether marine, life or fire (Lord Biackburn). 

The question must, in my opinion, be inter- 
preted according to the ordinary A natural 
meaning of the words used, if their meaning Ikj 
plain <k unequivfH?al. »V then' b4> nothing in th«f 
context to qualify it. On the other hand, if the 
words used ai-e amhiguou.s, they must be con- 
strued contra proferenks. A: in favour of the 
assured (Ijcjhd Wat.soN). Thomson r. Weems 
( 1884), 9 App. Cas. 671, 11. L. 

Annotatii/ns : — Confd. Kllinsrer r". Mutual Life Iiince. of New 
York, fiyOo] 1 K. D. Jl. Reid. Amtrallan VVJdowu' Funtl 
Life Aswee. .S4K’. r. Natl«uiai Mutual Ufe Ahwjcu. of 
Australasia, fiyi4J A. ('. <534 ; I'ulon lri*tee, S<k'. of 
('anton r. Wills, (IKlfiJ 1 A. C. Uni ; Coudr^Kiauis v. 
Guardian Assce., {1921] 2 A. (”. 12.0 ; Dawsonx v. itoimln, 
11922] 2 A. C. 413. Mentd, Jck'I r. Union & (*rt>wn 
Jnsce., 11908) 2 K. H. 8»53 ; .Srmr»'nlK»rtr r. Kdlabiinrh Life 
Assce,, {1912] 1 K. 11. 19.0 ; Yorkshire Inwe. r. Uamplx*!} 
(1916), L. J. I'. 8.0 ; Yorke r. Yorkshire lusre., 

(19181 1 K. 11. 662 ; J’axrnan r. Union Atmce. Soc. (1923). 
39 T. L. H. 424. 

2. Principles of marine insurance— Applied to 
other Insurances.; — Aux>m r. I^ropkuty I.n- 
8UBANUE (V). (1911), Tim<*s Uominercml Hupple- 
ment, Feb. 10, citexi in Ilalsbury’s l^ws of 
England, Vol. XVIL, p. 404, n. 


SEC-r. 2.— THE CONTRACT OF INSURANCE. 

3. Contract uberrimae fldel.]—(l) Insurance is 
a contract upon speculation. The s|>e:cial facts 
upon w'hich the contingent chance is to be com- 
puted lie most commonly in the knowledge of the 
insurtfd only *, t he underwTiter trusts to his 
rcprestmtalion, A protx'eds upon confidence' that 
he dcH^s not keep bac'k any t-ircuimstance in his 
knowbxige, to mislead the iind<?rwriter into u 
belief that the cirtnimstnnc*' <l(s*s not exist, A to 
induce him to estimaU* tlie risk ns if it did not exist. 
. . . The jrolicy would eciually be void, against 
the undcrvcTiter if h<* conceah’d ; as, if lie insured 
a ship on her voyage, which hf privately knew to 
Ik? arriv<*«l ; A an action wimhl lie to m'over the 
prt‘raium (I/uiD .MA.vsnELD). 

(2) Th<‘ insur'd n<x*d not mi'iition wdiat the 
underwriter ought to know ; what he takes umui 
!ams4.df tlu' knowhxlgo of ; or what he waivt's 
Ix'ing infonned of. The underwrit<*r n<^d not 
lx? told what h'HW'ns the risk agr*x*d A undersUKKi 
to lx* run by the exprtras leniiH of the ixdicy. lb? 
nex'd not 1 k‘ told general toiiics of sixHtulation ; as, 
for instance', the underwriter is Ixiund to know 
every caus<? which may cx easion natural |)erils ; 
as, the difllcultv of the voyage, the kind of 
s«‘as4ins, liie probability of lightning, hurricanes, 
earthquakes, etc. Ho is Ixmnd to know every 
causi? w inch may rx'caidoa [HiliUcal pc*rilii ; from 
tJa? ruptures of staU*s from war, A the various 
ofH?rations of it. He hi bound to know the 
proljability of safety, from the continuance or 
jN'tum of ; from the imbecility of the enemy, 

through the weakness of their counsels, or tlieir 
want of strength, etc. if an uitdaiwTlt4«r insures 


PART I. SECT. 2. 

a. Written contntci — SfctJudty for.] 
— In the al>Bence of utatutory enact- 
ment, ncttftei' a contract for Ittitur' 
anoe nor a contract of Insurance ne^ 
be in writing. — Mckay r. O'Nkil 
(1890). 22 N. 8. U, (10 11. A G.) 346.— 
CAN. 

b. ApplieatUm A acceptanee — What 


eonetiinlrM aectpianet.] — Tlu> Initial - 
\ ling of an application for iamrmnee 
i l»r ufRctrm of an inminutce cfo., 
though inciloaiing acc«*ptano« of itw? 
I rl»k, tioem not, without cominunknUon 
of the fact to apinst., con»t4tuie any 
contract with him. If a iM»licy 1« 
afterwardM prepared, A appei.. Informed 
that it ia ready for him, thi* will 
■ cofuftitote an acceptanee of the uHgtnal 


appUoaUrm ; A mich polioy tsar be 
properly antedalfiNi aa of the date of 
the applicatltn}. — ASMirriiosa r. Puevi • 
D*!«nr BAVistM Line AStu^iuKcK 
aoctwrr dboi), 22 C. L, T. 13; 2 
O. L. IL 771.— CAN. 

«. Verhed a^rtfvmii — IFActter 
/oremUfd-A prNImiiiarr^ 
to gtre a Itoe m toaiimiKW A te protect 
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latimt the authority of brokere ia not bound by 
lauuB .AoMB Wood Flooring Co., Imv. 

1), 00 L. T. 813 ; 20 T. L. B. 229 ; 

48 Sol. .To. 262 ; 9 Com. Cas. 167. 

Marine insurance.]— Part II., Sect. 3, sub- 

Fire-Insurance.] — See Part III., Sect. 7, ‘poei. 
Accident insurance.] — Se^ Part V., Sect. 1, sub- 

^^^iiarantee policies .] — See Part VI., Sect. 3, 

^^^Burglary & theft Insurance.]— .S'ec Part VII., 

Sect. 2, poef. r. x ty 

Mutual assurance association.] — See Part lA., 

Sect. 4, poet. 


Sub-sect. 2. — Construction. 

A. I nleniion of Parties . 

See, generally. Deeds, Vol. XVII., pp. 249 et 
seq. 

12. General rule,] — Under a policy of in- 
surance on goods from A. to B., C. & D., the risk 
attached where the ship, which was captured 
before the dividing point, sailed with intention to 
])rocoed directly to D., without first visiting the 
intermediate places : though if she mean to go 
to more than one of the places so named, she 
must visit them in the order in which they stand 
in the policy. How far a representation made to 
one underwriter shall be taken to exfond to the 
rest ; and wliat shall be evidence of it. 

It is wonderful, considering how much property 
is at stake upon instruments of this description, 
that they should be drawn up with so much laxity 
as they are. ... In construing these instruments 
we must always look for what was the intention 
of the parties, without confining ourselves to a 
strict grammatical construction ; for it is im- 
possible in many instances so to construe them, 
without departing widely from the object intended 
(Laurence, J.). — Marsden v. Beid (1803), 3 
East, 572 ; 102 E. B. 716. 

Annotaiions : — Mentd. Ashley v. Pratt (1847), 16 M. & W. 

471 ; Fisher V. Liverpool Marine lusco. (1873), L. II. 8 Q. B. 

469. 


shipped in Patagonia on board the sliip, theh 
bearing another name, destined for England. 
She arrived at Monte Video in the river Plate in a 
damaged state, & a portion of her cargo was taken 
out for the purpose of repairing her, & then re- 
loaded. On being repaired, she & her cargo were 

E urchasod by parties at Monte Video, who changed 
er name, & the above insurance was afterwards 
effected. An average loss of the ship & cargo 
having taken place : — Held : the underwriters 
were liable. Qu. : if goods which are insured 
are put on board a ship in a state likely to take 
fire, & they are consumed by some other cause, the 
policy is not vitiated by the fact of the state of 
the goods not having been disclosed to the under- 
writers. — Carr v. Montefiore (1804), 6 B. & S. 
408 ; 4 New Bep. 109 ; 33 L. JT. Q. B. 250 ; 11 
L. T. 157 ; 10 Jur. N. S. 1069 ; 12 W. B. 870 ; 
2 Mar. L. C. 119 ; 122 E. B. 883, Ex. Ch. 

14. .] — In a homeward policy the words 

at & from ” a port named are to be construed 
in their natural geographical sense, witliout 
reference to the expiration of an outward policy 
to ” the same place, & therefore the policy 
attaches as soon as the vessel arrives within the 
port named, & although not safely moored. 

All the limitation imposed by the law, as to 
the time of the commencement of the risk in such 
a case is, that the sliip should arrive at the port 
“ at ” wliich she is insured in a state of sufficient 
seaworthiness to be enabled to lie there in reason- 
able security till properly repaired & equipped for 
her voyage. 

A policy of insurance is to be construed by the 
same rules as other contracts, the duty of the ct. 
being to collect the meaning of the parties by 
taking tlie language employed in a plain & 
ordinary sense, <fe not to speculate on some sup- 
posed meaning which they have not expressed 
(Ohannell, B.). — Haughton v. Empire Marine 
Insurance Co. (1806), L. B. 1 Exch. 200 ; 85 
L. J. Ex. 117 ; 15 L. T. 80 ; 14 W. B. 645 ; 2 
Mar. L. C. 400 ; sub nom. Houghton v. Empire 
Marine Insurance Co., 4 H. & C. 44 ; 12 

Jur. N. S. 376. 

B. Written and Printed Clauses. 


13, .] — -Policies of insurance are to be con- 
strued according i-o the same rules as all other 
written contracts, namely, by ascei’taining the 
intention of the parties, to be gathered in the first 
instance from the words of the instrument, but 
interpreted, if necessary, by the surrounding 
circumstances. 

A policy of insurance was effected on the ship 
Bos Hermanos & her cargo “ at & from port or 
ports in the river Plate to the United Kingdom,” 
etc., “ beginning the adventure upon the goods 
& merchandises from the loading thereof aboard 
ship at as above”; the insurance being 
eifected to protect the interest of the owners 
resident in the river Plate, The cargo had been 


See, generally. Deeds, Vol. XVII., p. 357, Nos. 
1673-1678. 

15. Written clause prevails — Where clauses 
conflict.] — Bobertson v. French, No. 806, post. 

10. .] — Western Assurance Co. 

OF Toronto v. Poole, No. 731, post. 

17 . — ,j — Paul Fire & Marine 

Insurance Co. v. Morice, No. 1738, post. 

18. Intention of parties.] — Defts. imder- 

wrote a policy of insurance for £1,000, declared to 
be upon cargo, being a re-insurance subject to all 
clauses & conditions of the original policy, in the 
ship Daybreak, at & from any port or ports in any 
order on the West Coast of Africa to the vessel’s 
pori of discharge in the United Kingdom ; the 


those aifreod on, & for recovery ol 
""" * — ’ A compotont to prove the 
t'he risk Insured, oontrarj 
to the terms of the policy, by parol & 
* evidenco. — M ills v. 

^ Co. & Hamilton 

* 648 f 8ilbS€Qtt€ttt ^^OCB€uiftU8i 
, ^ IisrsuK- 

( 1828 ), 


refused 

an order authorlsiusr the ins 
CO. to Issue a o^ifled oc 


thereof. — Pin.pORP v. Star Assiirance 
S oeiKTY, Ltd., [1918] O. P. D. 243. — 

S. AF. 

d. Policy covering several distinct 
properties — PivisttnlUy.] — When a 
policy covers tvvo or more distinct 
properties, each of which is insured 
thereby for a specific sum & at a 
fixed rate rospocti vol y, such policy must 
be oon8ldei*ed as divisible. — Date v. 
Gore District Mutual Fire Insur- 
ance Oo. (1864), 14 C. P. 548.— CAN. 

a. Issue restrained in England — . 
Whether issuable in Scotland.] — Ai-ntoN 
Fire & Life Insurance Co. v. Mills 
(1828), 3 WIls. & S. 218 affg., 6 Sh. 


(Ct. of Sess.) 409 ; 24 Fac. CoU. 430.— 

SCOT 

f. Assignment of policy — Necessity for 

vriting—Effcct of verbal assignment.] 
— Manning v. Bowman (1872), 9 

N. S. 11. (3 G. & O.) 42.— CAN. 

PART I. SECT. 8. SUB-SECT. 2.— B‘. 

g. Type calculated to elude observa- 
lion — Insurers refused benefit of clause.] 
— In the application for Insurance pre- 

e ared by the co. a notice was inserted 
i very small typo, & had escaped the 
notice of appoL. : — Held : although 
this provision might not have been 
framed lu order to elude observation. 
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Sect, 3. — The policy: Sub-sect. 2, J?., C., U., E. <& 

EiL 

insurance “ to commence from the loading of the 
goods at as above.” By the original policy the 
insurance was for £1,000 upon the cargo, valued 
at £3,350, of the vessel Daybreak,, at & from Hver- 
pool to any ports in any order backwards & 
forwards on the coast of Africa, & thence back to a 
port of discharge in the United Kingdom ; with 
leave to increase the valuation of the cargo on the 
homeward voyage ; outward cargo to be con- 
sidered homeward interest twenty-four hours after 
her ari'ival at her first port of discharge. Goods, 
shipped at Liverpool, were lost by perils insured 
against more than twenty-four hours after the 
vessel had arrived at her first port of discharge 
on the coast of Africa : — Held : the clause of the 
policy declared upon, that the insurance was to 
commence on the loading of the goods at as above, 
viz. a port on the coast of Africa, must be taken 
as qualified by the clause in the original policy, 
that outward cargo was to be considered home- 
ward interest twenty-four hours after the ship’s 
arrival at her fiist port, of discharge ; & the policy 
had therefore attached. 

The ordinary & general rule in the case of a 
policy of insurance, of course, is that we must 
construe -t he i)olicy as we find it ; it is in a printed 
form, with written parts introduced into it, & we 
are to take the whole together, both the written 
& the printed parts. Although it has sometimes 
been endeavoured to be argaied that we ought to 
bestow no more attention on the written parts 
than on the printed parts wliich are uniform in 
most policies of insurance, there is no doubt that 
we do, & ought to, make a difference between 
them. The part which is especially put into a 
particular instrument is naturally more in harmony 
with what the parties are intending than the 
other parts, although it must not be used so as to 
reject the residue, or to make it have no effect 
(Blackburn, J.). — Toyce v. Realm Marine 
Insurance ()o. (1872), L. R. 7 Q. B. 580 ; 41 
L. J. Q. B. 356 ; 27 L. T. 144 ; 1 Asp. M. L. O. 


C. Conslruciion contra proferenies. 

See, generally, Deeds, Vol. XVII., pp. 290-295 
Nos. 1010-1087. 

19. Where terms ambiguous.]— Where there u 
ambiguity in the terms of a policy of insurance 
verba chartarum fortius accipiuntur contra pro- 
ferentem ” applies as a rule of construction. — 
Notman V. Anchor Assurance Co. (1858) 4 
0. B. N. S. 476 ; 27 L. J. C. P. 275 ; 31 L. T. O. S 
202 ; 4 Jur. N. 8. 712 ; 6 W. R. 688 ; 140 E. R 

X X f \J • 

Aniwtation : — Mentd. Ponnington v. Cardale (1862). 10 W R 
544. 


20 . — — .]— The words of a policy are to be 
cemstrued most strongly against the assurers, by 
whom the policy is prepared ; &, therefore, where 
It h^ been declared & agreed by applt., that the 
truth of the statements made by him in his pro- 
posal should be the basis of the policy, but the 


ct., looking at the whole language of the declara- 
tion, & policy, were of opinion that the assured 
might reasonably have believed that it was 
intended that no misstatement, except a fraudulent 
one, should avoid the policy ; — Held : the policy 
was not aavoided by a statement in the proposal, 
which was, in fact, untrue, but which was made 
bond fide. — Fowkes v. Manchester & London 
Assurance Assocn. (1863) 3 B. & S. 917 ; 2 
New Rep. 112 ; 32 L. J. Q. B. 163 ; 8 L. T. 300 ; 
11 W. R. 022 ; 122 E. R. 343. 

Annotation : — Reid. Hommings v. Sceptre Life Abhocii., 

[1905] 1 Ch. 365. 

21 . .] — Thomson v. Weems, No. 1, ante. 

22 . .] — It is extremely important with 

reference to insurance, that there should be a 
tendency to hold for the assured than for the co., 
where any ambiguity arises upon the face of the 
policy (Willes, J.). — Fitton v. Accidental 
Death Insurance Co. (1864), 17 C. B. N. 8. 122 ; 
34 L. J. C. P. 28 ; 144 R. R. 60. 

Annotations : — Consd. Smith v. Accident Inece. (1870), L. R. 

5 Exch. 302. i^ld. Winspear v. Accident Insco. (1880), 

42 L. T. 900. Consd. Colo v. Accident Insce. (1889), 5 

T. L. R. 736. 

23 . Exceptions ambiguous.] — (1) On the 
memorandum, ” free from average under £3 per 
cent.,” the underwriter is liable for the amount of 
the aggregate of several partial losses, each less 
than £3 per cent., but amounting together to 
more. 

(2) The objection to the parol evidence is, that 
it was not to explain any ambiguous words in the 
policy, any words which might admit of doubt, 
nor te introduce matter upon which the policy 
was silent, but was at direct variance with the 
words of the policy, <fc in plain opposition to the 
language it used. That, wliereas the policy 
imputed to be upon the ship, furniture, & apparel 
generally, the usage is to say that it is not upon all 
the furniture & apparel, but upon part only, 
excluding the boat. Usage may be admissible to 
explain what is doubtful, it is never admissible 
to contradict what is plain (Loud Lyndhurst, 
C.B.). 

(3) They [goods carried upon deck] are not in 
the part of the sliip where goods are usually 
carried, they are in more than usual peril, an 
usage that they are not covered by an ordinary 
policy upon goods, but that they require a distinct 
explanation to the underwriter of the pari of the 
ship in which they are to be carried on, where that 
will imply the same information, of the nature 
of the goods, is not at v^ariance with any part of 
the policy, is essential to that information which 
the underwriter ought to receive to enable him 
to estimate the risk & calculate the premiums 
(Lord Lyndhurst, C.B,). 

(4) The rule of construction as to exceptions 
is that they are to be taken most strongly against 
the party for whose benefit they are introduced. 
The words in which they are expressed are con- 
sidered as his words, &, if he do not use words 
clearly to express his meaning, he is the person 
who ought to be the sufferer (Lord Lyndhurst, 
C.B.). — Blackett v. Royal Exchange Assur- 


It was certainly calculated to elndi 
observation, & the Insurers wen 
refused the benefit of It. — G reet v 
Citizens Insurance Co. (1880). 2’ 
Gr. 121 ; 5 A. R. 596.~CAN. 


PART I. SECT. 3, SUB-SECT. 2.~C. 
191. Where terms ambigtious. ] — Held : 
the policy, certificates & memo, together 
constituted the contract & must be so 
construed as to avoid any repugnance 


tetween their provisions & any 
ambiguity should he construed against 
the insurers, from whom all the 
i^truments emanated.— Mow at v. 
Bost^ Marine Insurance Co. (1896), 
26 S. C. R. 47. — CAN. 

19 11. — . tjjQ questions 
In an ^plication for insurance had 
been sufflciontly & truthfiUly answered, 
according to the natural & ordinary 
meaning of the words used, &, oven 


if the words used were capable of 
interpretation as having another or 
different meaning, then the language 
was ambiguous &, the construction as 
to Its meaning must be against the oo. 
by which the questions were framed. — 
METROPOLITAN LIFE INSURANCE CO. 
V. Montreal Coal Sc Towing Co. 
(1904), 25 C. L. T. 4 ; 35 8. C. K. 286.— 
CAN. 

19 iii. .] — Boyle v. Yorkshire 
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ANCE Co. (1832), 2 Or. & J. 244 ; 2 Tyr. 266 ; 1 
L. J. Ex. 101 ; 149 E. R. 106. 

Annotations : — As to (1) CoDSd. Stewart v. Merchants Marine 
Insce. (1885), 16 Q. B. D. 619. Retd. Stewart v. Steele 
(1842), 5 Scott, N. R. 927. As to (2) Oonsd. Hall v. 
Janson (1856), 4 E. & B. 500. Retd. Myers v. Sari (1860), 
3 E. & E. 306 ; Miller v. Titherington (1863), 9 L. T. 231. 
As to (3) Reid. British & Eorelgn Marine Insoo. v. Gaunt, 
[1921] 2 A. C. 41. Generally, Montd. Humfroy v. Dale 
h857), 7 E. & B. 266 ; Lidgott r. Secretan (1871), L. R. 
(5 C. P. 616. 


1 K. B. 691 ; 78 L. J. K. B. 684 ; 100 L. T. 568 ; 
63 Sol. Jo. 266 ; aitb nom. Etherington v. 
Lancashire & Yorkshire Accident Insurance 
C o., 25 T. L. R. 287, 0. A. 

Annotations ; — Reid. Re Bradley & Essex & Suffolk Accident 
Indemnity Soc., [1912] 1 K. B. 415 ; Condogiauis t). 
Guardian Assce., [1921] 2 A. C. 125. Mentd. Ystradowen 
Colliery Co. v. Griffiths. [1909] 2 K. B. 533 ; Loyland 
Shipping Co. V. Norwich Fire Insce. Soc., [1918] A. C. 
350. 


24. .] — Where there is ambiguity, it is -7 • n i 

important with reference to insurances that there generis Rule. 

should be a tendency rather to hold for the assured When applicable.] — It is a well known 

than for the CO. (Martin, B.). — Smith v. Accident canon of construction, that when a particular 
Insurance Co. (1870), L. R. 5 Exch. 302; 39 enumeration is followed by such words as “or 
L. J. Ex. 211 ; 22 L. T. 861 ; 18 W. R. 1107. other,*’ the latter expression ought, if not enlarged 
Annotation : — Apld. Winspoar v. Accident Insce. (1880), 42 hy the context, to be limited to matters ejuadem 
L. T. 900. generis with those specially enumerated. The 

25. .] — In a c^e on the line, in a case canon is attended with no difficulty, except in 

of real doubt, the policy ought to be construed its application. Whether it applies at all, & if 
most strongly against the insurers ; they frame so, what effect should be given to it, must in every 
the policy & insert the exceptions. But this case depend upon the precise terms, subject matter, 
principle ought only to be applied for the purpose & context of the clause under construction (Lord 
of removing a doubt, not for the purpose of Watson). — Sun Fire Office v. Hart (1889), 
creating a doubt, or magnifying an ambiguity, 14 App. Gas. 98 ; 58 L. J. P. C. 69 ; 60 L. T. 337 ; 
when the circumstances of the case raise no real 53 J. P. 548 ; 37 W^ R. 561 ; 5 T. L. R. 289, 
difficulty (Lindley, Ii..T.). — Cornish v. Accident P. C. 

Insurance Co. (1889), 23 Q. B. D. 453; 68 See, also, Deeds, Vol. XVII., pp. 273-276, 

L. J. Q. B. 591 ; 64 J. P. 262 ; 38 W. R. 139 ; 5 Nos. 882-903. 

T. L. R. 733, C. A. 

26. .] — By a policy of insurance agaiust E. Technical Terms. 

accidental injury an insurance co. undertook that. See, generally. Deeds, Vol. XVII., p. 271, Nos. 
m case such injury should within throe months 863-873. 

from the occurrence of the accident causing such 28. Admissibility of evidence to interpret.] — 
injury directly cause the death of the assured, they Commercial men may be called as witnesses to 
would R capital sum to the legal personal prove the meaning of any particular expression 
representative of the assured. The policy only used in a letter on a commercial subject. — 
insured agaii^t death where accident witliin the Chaurand v. Angerstein (1791), Peake, 61, N. P. 

meaning of the policy was the direct or proximate 29. .] — In order to construe a term in a 

cause thereof, but not where the direct or proxi- written instrument where it is used in a peculiar 
mate cause thereof was disease or other inter* sense differing from its ordinary meaning, evidence 
yemng cause even although the disease or other is admissible to prove the peculiar sense in which 
mteryemng cause might itself have been aggra- the parties understood the word, but it is not 
vatecl by such accident, or have been due to weak- admissible to contradict or vary what is plain. — 
ness or exhaustion consequent thereon, or the Beacon Life & Fire Assurance Co. v, Gibb 
death accelerated thereby. The assured fell from (1862), 1 Moo. P. C. C. N. S. 73 ; 1 New Rep. 110 ; 
his horse while hunting, & thereby sulfered a 7 L. T. 574 ; 9 Jur. N. S. 185 ; 11 W. R. 194; 1 
severe shock to his nervous system. He rode Mar. L. C. 269 ; 15 E. R. 630, P. C. 
homo m wet clothes, & on the following day Annotation : — Mentd. County Hotel & Wine Co. v. L. & 
developed signs of pneumonia, from which he ^ 

died six days later, In an arbn. in respect of a Interpreted In popular sense — Modified by 

claim under the policy made by his administratrix, circumstances.] — Robertson v. French, No. 806, 
found that the cumulative effect P®'**^* 

ot the shock & the subsequent ride home in wet 0 — Carr v. Montefiore, No. 

clothes was to lower the general vitality of the dufc. 

assm'ed to an extent which made the onset of *1 — * Haughton v. Empire 

pneumococcus possible, & that the onset took Marine Insurance Co., No. 14, ante. 

place one hour & a half after the fall, & that he Incorporation of usage.]— .See Sub- 

was suffering from fully developed pneumonia ®®ct. 2, G., 'post. 

twenty-nine hours & a half after the fall i—Held : .]~TnoMSON v. W^eems, No. 1, ante. 

the administratrix was entitle to recover ; for Marine insurance.] — See Part II., Sect. 3, sub- 
ou the fair construction of the policy, which being ®cct. 4, C., post. 

anibi^ous ought to be construed against rather Insurance.] — See Part III., Sect. 7, sub- 

tiian m favour of the co., the liability of the co. 2, posL 

as only to be excluded where death was due to r, t 

disease or other intervening cause in the sense of Admissibility of Extrinsic Evidence. 

& independent of the See, generally. Deeds, Vol. XVII., pp. 302 
acciacnt or which was not a natural sequela of et seq. ; Evidence, Vol. XXII., pp. 250, 251. 

& Etherington & Lancashire 34. Parol evidence — Restraining effect of 

B Accident Insurance Co., [1909] policy.] — Parol evidence of what passed at the 


D. R. 344.— CAN. 

contra profer 
wui apply.-.pAP^ Grneral 


DENT, Fire & Life Assurance Corpn., 
Ltd. (1916), C. P. D. 619.— S. AP. 

PART I. SECT. 8, SUB-SECT. 2.— E. 

28 i. Admissibility of evidence to 
interpret .] — Chaplin v. Provinciad 
Insurance Co. (1873), 23 C. P. 278. 


—CAN. 

PART I. SECT. 3, SUB-SECT. 2.— F. 

h. Parol evidence — To mialify 
condition .] — It was provided that if 
griinpowder was kept on the proinlees 
without written consent, the policy 
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Sect* 3.- 


■‘The policy t Siib'sect. 2, JP. & G. ; siib‘ 
3. Sect. 4 t Suh^sects. ^ 

time of effecting a policy is not admissible 
restrain the effect of the 
Emeb (3808), 1 Taunt. 115 ; 127 B. R. 775. 

86. Where no ambiguity.]— B eacon Lwe 
AsstJRANCE Co. V. GiBB, No. 29, ante, 

36. To explain nature of risk.] — ^H untinq 
Son V. Boulton, No. 786, post. 

Technical terms.] — See Sub-sect. 2, E., mite. 
Usage.] — See Sub-sect. 2, G., post. 


to 

V. 

& 

& 


G. Usage. 

See, generally, Custom & Usages, Vol. XVII., 
pp. 25 ei seq. 

Effect of usage Upon contract generally.] — See 

Custom & Usages, Vol. XVII., pp. 89 et seq. 

37. Policy construed according to usage.] — 

Preston v. Greenwood, No. 47, post. 

38. .] — Long v. Allan, No. 2506, post. 

39. .] — Bowring d. Elmslie (I'^OO), 7 

Term Rep. 216, n. ; 101 E. 11. 939. 

40. .] — Stewart v. Merchants Marine 

Insurance Co., No. 1977, post. 

41. Insurer presumed to know usage.] — (1) An 
underwriter is bound to know the nature & 
peculiar circumstances of the branch of trade to 
which the policy relates. 

(2 1 To prove the manner of conducting a 
particular branch of trade at one place, evidence 
may be given to show the manner in which the 
same branch is carried on at another place. 

The trade of fishing on the coast of Newfound- 
land . . . has been Imown & practised for many 
years. . . . Every underwriter is presumed to 
be acquainted with the practice of the trade he 
insures & tliat whether it is established or not. 
If ho does not know it, he ought to inform himself. 
It is no matter if the usage has only been for a 
year (Lord Mansfield, C.,T.). — Noble v. Kenno- 
WAY (1780), 2 Doug. K. B. 510 ; 99 E. K. 326. 

AnTiotations : — Aa to (1) Apld. Ouffier v. Jennlnpa (1800), 1 
Camp. 605, n. Reid. Zwiiijfcr v. Samuda (I8l7), 7 Taunt. 
265 ; Pearson v. Commcr(!ia.l Union Assce. (1876), 46 
L. J. Q. B. 761. A.<i to (2) Ueld. Fleet r. Murton (1871), 
L. R. 7 Q. B. 120. 

42. .] — ^\"allance V. Dewar, No. ]246,poef. 

43. Who bound by usage — Assured not 
acquainted therewith — Usage of Lloyd's.] — Acme 
Wood Flooring Co., Ltd. v. Marten, No, 1 l,ante. 

44. Usage must be general & notorious.] — 
Uarrison V. Universal Marine Insurance Co., 
No, 1608, post. 

^5. Not necessarily uniform.] — Val- 

lance V. Dewar, No. 1246, post. 


.}—See, generally, Oottom & Usaoes, Vol. 

of evldeno«-To prove Ulafe.] 

XVII., pp. 37, 38, Nos. 418-426. 

47 . As to usage — In construction of 

policy*]— Usage is admissible in evidence to explam 
the construction of a policy of insurance, in the 
pai'ts written by the parties, as well as in ^e 
common printed form. If the question ^ be, 
whether the addition of a place, by name, in a 
policy would have varied the risk, or whether, 
on the other hand, such place Was implied in the 
words actually used, it is material evidence, in 
favour of the latter construction, that the premium 
in either case would have been the same. 

Usage is always considered in construing policies 
of insurance, even when no difficulty on the words 
themselves (Lord Mansfield, C.JT.). — Preston 


760. 

Anfiolation : — Reid. KynaUce Sailing Sliip Co. v. Young 
(1911), 104 L. T. 397. 

48. .] — Long v. Allan, No. 

2506, post. 

49. To contradict terms.] — 

Blackett v. Royal Exchange Assurance Co., 
No. 23, ante. 

.] — See, generally, Custom & 
Usages, Vol. XVII., pp. 47-50, Nos. 523-656. 

.] — See, generally, Custom & Usages j 
Vol. XVII., pp. 40-60, Nos. 444-666. 

Marine usage.] — See Part II., Sect. 3, sub-sect. 5, 
post. 


Sub-sect. 3. — Stamp. 
See Part XII., post. 


Sect. 4.— INSURABLE INTEREST. 

Sub-sect. 1. — In General. 

50. Effect of want of — Cancellation of policy.] 

— A ct. of equity will not entertain a bill for the 
delivery up of a policy of insurance, on the ground 
of want of insurable interest. — D esborough v. 
CuRLEWis (1838), 3 Y. & C. Ex. 175 ; 2 Jur. 740 ; 
100 E. R, 662. 

51. Party with limited interest — May insure 
part or whole interest.] — Castellain v. Preston, 
No. 156, post. 

62. Presumption in favour of interest.] — In 

my opinion it is the duty of a ct. always to lean 


should bo void. To a plea settliiff up 
a breach of this condition, pltf. replied 
that it was well understood by the 
parties that tlio subject-matter of 
insm’ance included a small quantity 
of gmipowder //eM ; the condition 
Which wholly excluded gunpowder, 
could not be thus qualified by parol 
evidence. — Mason v. Hartford Fiuk 
Insurance Co. (1870), 29 U. C. R. 
585.— CAN. 


88 i. To explain nature of riak.]— 
Chambers v . Phcenix Assurance Co 
(1915), 34 N. Z. L. R. 435 ; renai;. (1914) 
33 N. Z. L. R. 1475.— N.Z. 


k. Foriafum of terms — Evidence of 
previous parol agreement .] — A parol 
agreement entered into before the 
execution of the policy cannot vary 
or control the terms of the policy. — 
Be^ V. MtLLKR (1877), Knox, 331.— 


1. Proof of contents of lost policy — 
Form based on application.]— The 
policy had been destroyed, & no copy 


kept, but a form was produced proved 
to be the form then in use, & fillod up 
from the application : — Held : good 
secondary evidence of the policy, as 
regarded the conditions, etc., but not as 
regal'd od the description of the pro- 
perty, which differea from that In the 
application. — Johnston v . Canada 
Farmers’ Mutual Fire Insurance 
Co. (1877), 28 C. P. 211.— CAN. 


PART I. SECT. 3, BUB-SECT. 2,— G 

44 1. Usage must be general d 
’^toriovs.] — (histom of small schooner 
in the coasting trade to keep close t( 
the coast so that they can make bar 
hour In bad weather : —//eZd ; to b( 
well known & established, & to hav( 
formed an element in the contract o 
Insurance,— Eisenhaur v. Nova ScoTii 
Marine Insurance Co. (1892). % 
N. S. R. (12 R. & G.) 205.— CAM. 

49 i. Admissibility of evidence — A 
to vfoge — To contradict terms .] — When 
an Insurance policy contains a condl 


tlon making the policy void If gun- 
powder Is kept on premises without 
permission, evidence of a usage to 
keep powder cannot affect the condition 
of the policy. — Foley u. Norwich 
Union Btre Inhuranob Society (1888), 
40 N. S. R. 024.— CAN. 

PART I. SECT. 4. SUB-SECT. 1. 

m. Party with limited interest.] — 
If a person who has a limited interest 
In a chattel insure It for the full value, 
intending to protect the vested or 
contingent interests of others in the 
property insured, such insurance will bo 
valid to the full amount. — Johnson v. 
Union Fire Insurance Co. of New 
ZEAJ.AND (1884), 10 V. L. R. 154. — 
AUS. 

n. — '—.] — An unpaid vendor who. 
by agreement with his vendee, has 
insured the property sold, may recover 
its full value in case of loss, though 
Interest may be limited, if, when he 
effected the Ineuranoe, no intended to 
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in favour of au Insurable interest, if possible, for 
it seems to me that after underwriters have 
received the premium, the objection that there 
was no Insurable Interest is often, as nearly as 
iiossible, a technical objection, & one which has 
no real merit, certainly not as between the assured 
& the insurer (Brett, M.R.).-^tO0K v. Ikglis 
(1884), 12 Q. B. D. 664 ; 63 L. J. Q. B, 866 ; 61 
L. T. 449 i 5 Asp. M. L. 0. 294, 0. A. j on appeal 
sub nom. INGUS v. Stock (1886), 10 App. Cas. 
203, H. L. 

Annotaiions : — Consd. IZeJLiOndon County Commercial Re- 
insurance Office, [19221 2 Ch. 67. Mentd. Wimble v. 
Rosenberff, [1913] 3 E. B. 743 ; Healy v. Hewlett, [1917] 

1 K. B. 337 ; Colley v. Overseas Exporters, [1921] 3 K, B. 
302 ; Sterns v, Vickers, [1928] 1 K. B. 78. 

Marine insurance.] — See Part II., Sect. 8, post. 
Fire Insurance.] — See Part III., Sect. 3, post. 
Life insurance.] — See Part IV., Sect. 4, post. 
Gaming & wagering policies.]— >8ee Part IX., 

post. 


Sub-sect. 2. — What Amounts to. 

53. Interest liable to loss or detriment.] — 
Lucena V. Craufurd, No. 665, post. 

54. By proximate effect of peril.]— Sea- 

GR.WE V. Union Marine Insurance Co., No. 654, 
post. 

55. Interest legal or equitable — Equitable 

Interest.]— fc’a; p, Houghton, Ex p. Cribble, No. 
085, post. 

56. .] — Ebsworth V. Alliance 

Marine Insurance Co., No. 070, ante. 

57. Necessity for Interest— At time of 

msurance.] — (1) Wlioro agents for a foreign ship 
have advanced money for necessaries within 
Admiralty Court Act, 1840 (c. 65), s. 0, & have a 
right to arrest the ship merely ad fundandam 
juvlsdictionem Sc not in respect of any maritime 
lien, th6y have in respect of that right an insurable 
interest in the ship for the balance of advances 
unsatisfied by exercising their lien on freight. 

(2) An interest which is not in the nature of a 
property legal or equitable in the things exposed 
to maritime perils may still be insurable. Although 


an interest to be insurable is not necessarily a 
right, legal or equitable, in, or charge upon the 
property or arising out of the ownership of the 
subject matter exposed to the risk insm^d against, 
& any interest may be insured which is dependent 
on the safety of the thing exposed to sucli risks, 
stiU it must in all cases at the time of the loss be 
an interest legal or equitable, 8c not merely an 
expectation, however probable. 

(3 ) The creditor of a shipowner has no insurable 
interest in all the shipowner’s property which is 
exposed to maritiine risks. 

(4) The foundation of the rules as to insurable 
mterest is that the contract of marine insurance 
is essentially a contract of indemnity. Unless the 
^sured is exposed to a real loss by the perils 
insured against, the contract is not a contract of 
indemnity, but is a mere wagering contract, & 
cannot be enforced. — M oran, Galloway & Co. 
V. UziELLi, [1905] 2 K. B. 665 ; 74 L. .T. K. B. 
494 ; 64 W. R. 250 ; 21 T. L. R. 378 ; 10 Com. 
Cas. 203. 

Annotation : — As to (3) Apprvd. Macaura v. Northern Assce., 

[1925] A. C. 619. 

58. At time of loss.] — Moran, Gal- 

loway 8c Co. V. UziELU. No. 67, ante. 

69. t^robable expectation.] — Moran, Gallo- 
way 8c Co. V. UziELLi, No. 67, ante. 

60. Debt — Giving rise to lien.] — Wolff v. 
HORNCASTT.E, No. 678, J)OSt. 

61 . Voluntarily Incurred.] — Barnes v. 

London, Edinburgh & Glasgow Life Insur- 
ance Co., No. 190, post 

62. Interest of agent — Without possession or 

Hen.]— Seagrave v. Union Marine Insurance 
C o., No. 054, post. 

63. Assets of company — Shareholder of com- 
pany.] — Neither a shareholder nor a simple 
creditor of a co. has any insurable interest in any 
particular asset of the co. — M acaura v. Northern 
Assurance Co., [1925] A. C. 619 ; 94 L. J. P. C. 
154 ; 133 L. T. 152 ; 41 T. L. R. 447 ; 69 Sol. Jo. 
777, H. L. 

64 . Simple creditor of company.] — Mac- 

aura V. Northern Assurance Co., No. 63, ante. 

Marine insurance.] — See Part II., Sect. 8, post. 


protect the interest of the veniloo a 
well as his own. — Kekfeu v. Piiosivil 
Insurance Co. (1901), 21 C. L. T. 221 
31 S. C. 11, 144.— CAN. 

„ , - •]— The owner of property 

covered iiy msuranoo policy Sc subjeoi 
to an ^rooment for sale has an iueur 
f beneficial interest in th( 
V. CALQAilY P’UU 
— Co. (1909), 2 Alta. L. 11. 1 

vendor, who hai 
thofifaa sell for full value, has never 
a contract of sale 

8oB — insure the premlsoi 
t-tc ' Gill v. Canada Fire Sc Marini 
iNSUHANOit CO. (1882). 10. 11. 

niorto^te.] — A mtgeo 

snrable 

i Australia.n Bans 

JiorAL Insurance Go. (1908L t 

At. , 

eflfected by e 
Ibe litotes? “tffeo. covers 

recover foAhl fnu^’ * i mtafee. can 
even bevoiid amount of The loss 

SoMEBvS Mb mtfire.- 

tile Uniow Meroan- 

N.Z.L Co. (1887). 0 
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time Of the loss in possossion of the 
premises under an eigreomeut to pay 
for the same by instalments. He had 
paid a portion of the purchase-money 
& had Improved the property by various 
outlays upon it, yet under the agree- 
ment ho could not have demanded 
possession until a few days after the 
policy was slgmcd : — Held : pltf. had 
an insurable interest. — Humphrey r. 
London 8c Lancashire Insurance 
Co. (1870), 8 N. S. R. 39.— CAN. 

t. Assignmait of policy — Security 
for loan of purchase-money — Interest in 
purchased property.] — The owner of a 
stock of goods ellectod an insuranoo 
Uioreon, St assigned the property 
insured, & transferred the policy of 
insurance, to C. C. subsequently sold 
the property to M., who in payment 
delivered his promissory notes indorsed 
hy L. The policy was assigned to L. in 
trust to secure himself against the 
notes, with the assent of the co., who 
had full knowledge of all the facts : — 
Held : L. had an Insurtible interest in 
the goods. — Davies v. Home Insur- 
ance CO. (1866), 3 E. & A. 269.— CAN. 

— , To bank — As warehouse- 
man s security — Interest of ban*.] — A., 
a warehouseman, insured certain wheat 
with deft, oo., 8c assigned the policy to 
a bank, to which he gave a warehouse 
rewipt, toed by B. his clerk, & 
mdorsed by himself. In an action on 
behalf of the bank ; — 
flela : the bank had no insurable 
intetest.— TODD v. Liverpool & Lon- 


don & Globe Insurance Co. (1870), 
20 C. P. 523.— CAN. 

b. Tenancy of glebe lands — Cove-, 
nant for renewal — Where not binding on 
lessor's successor. ]— A tenant of glebe 
lands, imder a lease containing a 
covenant for further renewal, con- 
tinuing in possession alter the death of 
the lessor. Sc after the induction of his 
successor, against the latter’s Will, has 
no insurable interest, the successor not 
being bound by the covenant. — S haw 
V. Phcenlx Insurance Co. (1870), 20 
C. P. 170.— CAN. 

o. Interest in goods bought — Pay- 
ment {£* delivery postponed — Ascertained 
efr unascertained goods.]-— It the parties 
to a contract for the sale of ascertained 
goods agree that the payment for Sc 
delivery of the goods are to be post- 
poned, the property in the goods passes 
to the buyer as soon as the proposal 
for sale is accepted & such passing of 
property cannot be put on by any 
agreement between the parties. The 
buyer bos therefore on Insurable Interest 
in the goods. But where the sale is of 
unascertained goods & there has been 
no subsequent ascertoimnent or appro- 
priation, then there has been no 
effective sale so as to pass the ptoperty 
In the goods to the buyer & he has no 
uiBiunblo interest. — B ru Coomaree •' 
Salamander Fire Insubangb^ Co. 
(1905), I. L. R. 32 Calc. 

d. Interest of agent.] — An agent who 
has authority iioiu bis principals, 
express, implied or ratified, can enect 
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Sect. 4. — Insurable interest : Sub-sect. 2. Sects. 5 cfer 6 : 
Sub-sects. 1 <6: 2, A.] 

Fire insurance .] — See Part III., Sect. 3, post. 
Life insurance .] — See Part IV., Sect. 4, ^ 
Gaming & wagering policies .] — See Part IX., 
post. 


Sect. 5.— DOUBLE INSURANCE. 

65. What amounts to — Same risk covered by 


different policies.] — Godin v. London Assurance 
Co., No. 427, post. 

66. Different risks covered by different 

policies — Policies over-lapping.] — Australian 
Aoricultural Co. v. Saundeirs, No. 858, post. 

67. Recovery of loss — Double satisfaction not 
recoverable.] — Godin v. London Assurance Co., 
No. 427, post. 

68. Contribution between insurers.] — Godin v. 
London Assurance Co., No. 427, post. 

Marine insurance .] — See Part II., Sect. 11, post. 


InsuranceB on the goods of Lis principals. 
— Kanji Dwarkadas V. Haridab Pur* 
SHOTTAM (1911), I. L. 11. 36 Bom. 484. 

— IND. 
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e. What amounts to.] — Morrow v. 
Lancashirk Insurance Co. (1898), 
29 O. K. 377.— CAN. 

f. .] — British CoLtriwuiA Hop 

Co. V. I’idelity-Phcenix Fire Insur- 
ance Co. (1914), 20 B. C. R. 16.'-).— 
CAN. 


g. Insurance hy same person 

— Or in savie interest.] — It was a condi- 
tion of a policy that a further insurance 
by pltf. or any other person, sliould 
render the policy void ; — Held : the 
further insurance must be by the same 
person who has before insured, or in 
the same Interest. — Giuchrist t>. Gore 
Disithct Mutual I'ire Insurance 
Co. (1873), 34 U. C. It. 15.— CAN. 

67 i. Recovery of loss — Dmible saiis- 
faetixnx not recoverable.] — Kenny v. 
Union Marine Insltiance Co. (1880), 
13 N. S. It. (1 It. & G.) 313.— CAN. 

67 ii. .] — Taylor r. 

Equitable, etc. Insurance Co.. [1918] 
1 W. W. H. 676 ; 13 Alta. L. P. 58.— 
CAN. 


68 i. Contribution between insurers.] 
— Evans v. Stapacona Fire & Life 
Insurance Co. (1884), 17 N. S. 11. 
(5 K. & G.) 88.— CAN. 

68 ii. .] — Held: the proper 

method of ascertaining the relative 
amounts payable by the different cos. 
was to add the amount of all policies 
together without reference to the 
division of the risks, & each co. was 
liable for its relative proportion to the 
whole amount Insured. — McCaitslanu 
r. Quebec Fire In.surance Co. (1894), 
25 O. H. 330.— CAN. 


68 iii. .] — Smith v. Equitable 

Insurance Co. (1885), 4 N. Z. L. It. 
181 (S. C.),- N.Z. 


68 iv. .] — An insurance co. after 

paying to a tramway co. a sum due 
under a policy insuring against loss by 
accident, raised an action in its own 
name against another insurance co. for 
contribution on the ground that it had 
insured the same risk : — Held : the 
pursuers had a title to sue.- — Sickness 
& Accident Assurance Assocn. r. 
General Accident Assurance Cohpn, 
(1892), 19 R. (Ct, of Sess.) 977 ; 29 
Sc. L. R. 836. — SCOT. 


68 V, .] — Natiianbon r. Com- 

mercial Insurance Co. (1886), 4 S. C. 

461. — S. AF. 


h. Assent of insurers — Necessity for.] 
— Ramsay Woollen Cloth Manu- 
facturing Co. «. Mutual Fire Co. of 
District of Johnstown (1854), 11 
U. C. R. 516.— CAN. 


tions was, that the insured should at 
once give notice In writing to the head 
omoe of any additional Insurance, & 
should hare the consent of the directors 
thereto, if given, indorsed on the policy, 
otherwise the policy to bo void ; & this 
notwithstanding anything contained in 
another condition as to giving notice 
with reasonable diligence ‘.—Held : the 
assured ran the risk, in effecting a 
second Insurance, of getting defts.’ 
assent, which ho had not done, & the 
question of reasonable time or dlligenco 


in giving notice & getting such assent, 
which was urged as a defence, could 
not arise. — Weinaugh v. Provincial 
Insurance Co. (1870), 20 C. P. 405. — 

CAN. 

l. .] — Mechanics Build- 

ing & Savings Society v. Gore 
District Mutual Fire Insurance 
Co. (1876), 40 U. C. R. 220 ; 3 A. R. 
157.— CAN. 

m. .] — Manitoba As- 

surance Co. V. Whitla, WHm.A v. 
Royal Insurance Co. (1903), 34 
S. C. R. 191.— CAN. 

n. Additional insurance 

voidable.] — Pltf,, who was insured In 
deft. CO. imder a policy containing 
a condition that tho “ co. is not liable 
if any subsequent insurance is effected 
in any other co., unless & until the co. 
assent thereto ’’ effected an insurance 
with the M. Co., which was void at 
their option : — Held : pltf. could not 
recover, for the insurance in the M. Co., 
being only voidable, was a subseiiucnt 
insurance within the condition. — 
Gauthier v. Waterloo Mittual 
Insurance Co. (1881), 6 A. R. 231. — 
CAN. 

o. Additional insurance 

void.] — Pltf. co, had issued a policy to 
deft, containing tho usual condition as 
to subsequent insurance being effected 
witliout the assent of tho insurer. 
Such additional insurance was effected 
without assent, in foreign cos. which 
were fictitious because they had 
obtained their charters through fraud : 
— Held : the policies effected with the 
foreign cos. were illegal & void, & did 
not constitute a bi’cach of the condition 
relied upon in pitf.’s policy. — Pacific 
Coast I.nsubance Co. v. Hicks (1913), 
13 E. L. R. 194.— CAN. 

p. New policy svbsiihded — 

For one assented to.] — Parsons v. 
Stajs'daud Fire Insurance Co. (1880), 
5 S. C. R. 233.— CAN. 


q. .] — Moore v. 

Citizens’ Fire Insurance Co. (1888), 
14 A. R. 582.— CAN. 


r, Presumption of assemi .] — 

Pltf. had mailed theco. a not ice properly 
addressed of a furtlior Insurance, whicli 
they had received : — Held : t he co. 
must be deemed to have assented to It, 
no di.s8ent having botm signltled by 
them wltliiu two weeks after tho time 
when tho notice would have been 
received in regular course. — Shannon 
V. Hastings Mutual Insurance Co. 
(1877), 26 C. P. 380 ; 2 A. R. 81.— 
CAN. 

t. .] COCKBLTRN V. 

British America Assurance Co. 
(1890), 19 O, R. 245.— CAN. 


a. 


— May be expressed or im 

£ lied after ioss.] — Assent, expre.S8 oi 
nplied, to subsequent Insurance if 
sufficient oven If given after the lost 
has occurred. In this case such assoni 
was sufficiently shown by defts. Joining 
in the adjustment of the loss & allouinfi 
the Insured to accept from the subso 
quent insurers their proportion of th< 
loss as so adjusted. — Mutcumor v 
Waterloo Mutual Fire Insurancb 
Co. (1902), 22 C. L. T. 406 ; 4 O. L. R 
606 ; 1 O, W. R. 667. — CAN. 


b. Notice of additional insurance 
-—Necessity for .] — ^Pltf. having effected 
an Insurance with another co., which 


from all that appeared was binding 
upon them, & having failed to notify 
defts. thereof : — Held : defts. were not 
liable imder their policy. — B ruce u. 
Qouk District Mutual Insurance Co. 
(1870), 20 C. P. 207. — CAN. 

0. .] — Mason v. Andes 

Insurance Co. (1873), 23 C. P. 37. — 
CAN. 

d. .] — Hayden v. Htada- 

coNA Insurance Co. (1877), 2 P. E. 1. 
242.— CAN. 

aa. .] — White v. Soirrn 

British Insurance Co., O. B. & F. 
20.— N.Z. 

bb. When sent.] — Bu’fLER v. 

Waterloo County Mutual Fire 
Insurance Co. (1870), 29 U. C. R. 
553.— CAN. 

cc. Within reosotiable 

time.] — Graham v. London Mutual 
Fire Insurance Co. (1886), 13 O. R. 
1.32.— CAN. 

dd. Before loss. 1 — Fair v. 

Niao.ira District Mutual Fire In- 
surance Co. (1876), 26 C. P. 398. — 

CAN. 

ee. lieceipt by insurers — 

Onus of proof.] — Luder 36 Viet. c. 44, 
8. 38, the insured must prove not only 
the sending of the notice, but its actual 
receipt by the co. — Lyons v. Manu- 
FAuruREiw & Merchants’ Mutual 
Insurance Co. (1877), 28 C. P. 13. — 
CAN. 

ff. Whether receipt by agent 

sufficient.] — McCJrea v. Waterloo 
County Mutual Fire Insurance Co. 
(1876), 26 C. P. 431 ; affd. (1877), 1 
A. R. 218.— CAN. 

gg. Notice sent by second 

company.] — Pltf. was insured in anotlier 
oo., M'liose agents sent a notice in 
writing to the deft, co.’s agent. 

Deft. CO. did not dissent : — Held : 
as this notico Mas given under instruc- 
tions from pltf. it fulfilled pltf.'s 

obligation. — Worth v. Yorkshire In- 
surance Co. (1913), 13 E. L. R. 146. 
—CAN. 

hh. Irregularities — Mistake.] 

— Tho notice of further insurance 
stated tho amount to he larger than 
it really w'as. & gave tho name of tho 
CO. in which it was effected wrongly : — 
Held : as defts. were neither prejudiced 
nor misled by the mistake, & no fraud 
appeared or was alleged in so giving 
the notico, the policy was not thoreby 
vitiated. — OssKK v. Provincial In- 
surance Co. (1802), 12 C. P. 133. — 
CAN. 

kk. Waiver of notice .] — One of 

the conditions of an insurauco policy 
provided, that if the insured liad at 
the time of the policy, or should have 
afterwards, any other Insurance with- 
out the consent of defts. written on 
tho policy, tho policy should be void : 
— Held : tho condition could not bo 
waived by deft.'s inspector, or in any 
way except in writing. — Mason v. 
Hartford Fire Insurance Co. (1875), 
37 U. C. R. 437.— CAN. 

U. Verbal notice — Illiterate 

person.] — Pascoe v. Norwich Union 
Insurance Society (1884), 3 N. Z. 
L. R.-271 (S. C.).— N.Z. 

mm. Additional insurance by mort- 
gagee.] — A subsequent Insurance 
effected by a mtgee., under a mtge. 
containing a covenant to insure without 
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Sect. 6.— THE PREMIUM. 

Sub-sect. 1. — Recovery from Insured. 

69. Premiums paid by agent — Proof of existence 
of policy — By production.] — In an action for effect- 
ing policies of insurance, it is necessary to prove 
tlieir existence by producing them. — W illiams v. 
youNGHUSBAND (1816), 1 Stark. 139. 

70. Action by underwriters — Representative 
action — R. S. C., Ord. 16, r. 9.] — Defts. entered into 
an agreement of motor reinsurance with pltf. & 
eighteen other underwriters at Lloyd’s. The 
agreement, which provided that defts. should pay 
to the underwriters a premium of 26s. on each 
car 'per annum, was signed by the underwriters in 
the manner usual in the case of Lloyd’s policies. 
Pltf. brought an action, on behalf of & for the 
benefit of all persons interested in & named as 
underwriters in the agreement, to recover certain 
premiums due under the agreement. Defts. said 
that pltf. was not entitled to maintain the action 
as the agreement was made with pltf. & other 
imdeiwriters as joint contractors : — Held : pltf. 
was entitled under above rule to maintain the 
action as the underwriters who were parties to the 
agreement were numerous &> had a common 
interest in the action. — Janson v. Property In- 
surance Co., Ltd. (1913), 30 T. L. R. 49 ; 68 
Sol. Jo. 84 ; 19 Com. Cas. 36. 

Marine insurance.] — See Part II., Sect. 4, 
sub-sect. 1 ; Sect. 5, sub-sect. 1, F., post. 


Sub-sect. 2. — Return to Insured. 

A, In General. 

71. Risk never run — Returnable.] — If risk 
not run, the insurer to retain only a part of the 
premium. 

If the risk is not nm . . . the insurer shall not 
retain the premium. It has been objected that 
the voyage being begun & part of the risk being 
already run, the premium cannot be apportioned. 


But I can see no force in the objection. This is 
not a contract so entire that there can bo no 
apportionment (Lord Mansfield, C.J.). — Steven- 
son V. Snow (1761), 3 Burr. 1237 ; 1 Wm. Bl. 
318 ; 97 E. R. 808. 

Annotations: — Distd. Bermon v. Woodbridge (1781), 2 
Doui?, K. B. 781. Consd. Rothwell v. Cooke (1797), 1 
Bob & P. 172. Refd. Tyrie v. Fletcher (1777), 2 Cowp. 
6fifi ; Loralne v. Thomlineon (1781), 2 Doug. K. B. 685 ; 
Meyer v. Gregson (1784), 3 Doug. K. B. 402. 

72. .] — (1) An insm-ance on a ship 

& goods, at & from A. to B., during her stay & 
trade there, at from thence to her port or ports 
of discharge in C. & at & from thence back to A., 
is an entire contract, &, if the loss happen at any 
time after the commencement of the risk, there 
shall be no return of premium. 

The principles are clear. Where the risk has 
never begun there must be a return of premium. 

. . . On the other hand, if the risk has once begun, 
you cannot sever it, & apportion the premium 
(Lord Mansfield, C.J.). 

(2) By an implied warranty every ship must be 
seaworthy when she first sails on the voyage 
insured, but she need not continue so tlu-oughout 
the voyage ; so that, if this is one entire voyage, 
if the ship was seaworthy when she left Ilonfleur 
the underwriters would have been liable though 
she had not been so at Angola, etc. (Lord Mans- 
field, C.J.). — Bermon v. Woodbridge (1781), 2 
Doug. K. B. 781 ; 99 E. R. 497. 

Annotations: — As to (1) Refd. Both well r. Cooke (1797), 1 
Bos. & P. 172. As to (2) FoUd. Biccard v. Shepherd 
(1861), 14 Moo. P. C. C. 471. Gtntrally, Mentd. Furtado 
17. Rogers (1802), 3 Bos. & P. 191 ; Pcrcival v. Caney 
(18,')2), 4 De G. & Sm. 610 ; Stanton t7. Percival (1855), 
6 H. L. Cas. 257 ; Britain S.S. Co. v. R., Green v. British 
India Steam Navigation Co., British India Steam Naviga- 
tion Co. V. Liverpool & London War Risks Insce. Assocn. 
(1920), 89 L. J. K. B. 881. 

73. .] — In an action on a policy of 

insurance, with a count for money had & received, 
if deft, pay no money into ct., but establish as a 
defence that the risk never commenced, pltf. is 
entitled to a verdict for the premium, though no 


pltf.’s knowledge or consent : — Held : 
not to avoid the policy. — Sau^tiiy v. 
Isolated Risk & Farmers’ Fire 
Insurance Co. (1879), 44 U. C. R. 
523.— CAN. 

r. Effect of change in second 
company .] — A change In the co. in 
which another insurance has been 
effected, not incroaslng the amount 
Insured, does not avola the policy. — 
Lowson 17. Canada Farmers' Mutual 
Fire Insurance Co. (1881), 6 A. R. 
512.— CAN. 


PART I. SECT. 6, SUB-SECT. 1. 

t. From whom recoverable. ] — Th« 
person ordering an insurance is liablt 
for the premium, & the insurers car 
Bustain an action ngalnst him.— 
Attvvood, Hunt & Wilson v. Kouol 
(1818), 1 Nfld. L. ll 

110. — NFLD. 

a. Payment in cash — Condiiior 
precedent to liabilUy.y — Nkwis v 
General Accident, etc. Assuranoi 
Corpn. (1910), 11 C. L. H. 620.— AUS 

T — Walker v. Pro 

911 "^JEr.^SURANCK Co. (1860), 8 
^17. — CAN, 

— CORSTINE 17. ACOI 

1007 \ t:ANAD.< 

(1907), 3 E. L. R. 497.— CAN. 

Rendered <£r refused. 


■iiTv. tfZiiMCTea ac rejusi 

Insurance 
renewal p ._. 
the poJ 
to renew 
docUnlng 

from the 

that the oo, j 

hand money belonging to 


Insured ; that the receipt was never 
demanded back, & that the Insured 
rolled on the nmewal as having been 
otfoctod : — Held : the effect of all that 
had passed between the parlies was to 
establish the payment of the amount 
of the renewal premium. — Staunton 
17. Western Assurance Co. (1874), 
21 Gr, 578 ; (1875), 23 Gr. 81.— 

CAN, 

«. TVhere terms of application for 
policy departed from .] — D. E. Brown’s 
Travel Bureau v. Taylor, (1918J 
3 W. W. R. 468.— CAN. 

f. Assured unable to pay — Pay- 
ment by another .} — People’s Life 
Insurance Co. i?. Tattersall (1906), 
37 S. C. R. 690.— CAN. 

g. Payment to agent — Where nego- 
tiations indirect.] — A., the agent In 
J. of the C. Co., whose head office 
was In y., forwarded applications to 
B., a broker in B. The latter w’ould 
send the application to the oo., when, 
if it was accepted, a policy would be 
delivered to him, & the premium 
charged against him at the time. The 
policy was then forwarded by B. to 
A., who would deliver it to the assured, 
taking the premium note direct to 
himself, St, sending to B. his own note 
for the amount : — Held : this was on 
indirect carrying on of insurance in the 
province by the co., & a premium note 
given to A. could not be collected. — 
Re OULTON, Jones v. Taylor (1874), 
16 N. B. R. (2 Pug.) 391.— CAN. 

h. Whether payment to com- 

pany.] — Deft., through B., pltfs.’ agent, 
effected a policy vdth pltfs. B., who had 
authority to receive the premium. 


brought the policy Mith the receipt 
for the first premium, issued from 
pltfs.' head office, to deft., who was in 
charge of a branch of the bank at 
which B. kept his account. Deft, drew 
a cheque on another brancli of the 
bank. & B. requested him to place the 
amount to the credit of his bank 
account, which was done in the usual 
way, & the cheque charged to deft. ; 
but B.’s account was at the time over- 
drawn, & he afterwards became 
insolvent : — Held : the payment thus 
made to B. was a payment to pltfs. — 
Aetna Life Insurance Co. v. Green 
(1876), 38 U. C. R. 459.— CAN. 

k. Payment in arrear — Notice to 
assured.] — Bosomworth i 7. Wr.STERN 
Farmers’ Weather Mutual Insur- 
ance Co. (1924), 55 O. L. II. 300. — 
CAN. 

l. Increase of rates. ] — Angers v. 
Mutual Reserve Fund Life Assogn. 
(1904), 35 S. C. R. 330.— CAN. 

PART I. SECT. 6, SUB-SECT. 2.— A. 

m. Premiums paid by mistake.] — 
Perry v. Newcastle B’ire Insurance 
Co. (1852), 8 U. C. R. 363.— CAN. 

n. Premiums paid on ultra vires 
policy.] — While an insurance co. in- 
corporated by special Act of a pro- 
vincial legislature cannot do business 
outside of the province, premiums paid 
to it may be recovered in on action 
for money had & received. — Hooper 
Grain Co, v. Colonial Assurance 
Co., [1917] 1 W. W. R. 1226.— CAN. 

o. Additional risk — Extra pre- 
mium — Recovery where risk ‘never run.] 
— Provident Savinqs Life Society 



Insurance. 

^ . o j n C. 1 Society, [1917] 2 K. B. 291 ; 86 L, J, K. B. 793 ; 

Sect 6 — The premium : ?’(rV’ * 117 L. T. 63, D. 0. . ^ „ , 

^ Sect 7 • Sub-sects. 1 <^_2^__Sect^ Without fraud.] — If a policy be 

counsel in J ^ ^ ^ niisrepresentation made without 

r Lee (1800), 2 Bos. the assured is entitled to a return of the 

Where there is a fraud, there Is no return of 

premium, but upon a mere misrepresentatjon 
Sut fraud, Wliere the risk never atta^ed, 
entire — No part fh^re must be a leturn of premium (Gibbs, J.). — 
„.;t;™ium™TurnaWe.Y-T™i^^ msB v. Pabkinson (18li), 4 Taunt. 640; 128 


.. rti-. TP T> 1 qoq 


Of priiSum mru™aWe.y.:::^T™iE- v^ ItocHEn, No 

250h post _ Bebmon V . Wood 

p. Gbeoson 

No. 2503, post. 

77^ ,] — Hogg v. Horner (1 797), 

2 Park’s Marine Insurances, 8th ed. p. 782, n,, N. P. 


Thurtell v . Beaumont (1 824), 8 Moore, 
O. P. 612. ^ _ 

32. .] — Anderson v. Thornton, 

No. 151, post. XT DT ,1 

83 Fraud.] — Feise v. Parkinson, No. 81 , ante, 
84. Alteration — Without consent of under- 


Z ParK s Marine insurancoH, oiiii cu. if. lois/, Ai., J.T. j- . /-i,rvT a vt -M/t iiq 

Annotations — Refd. Lambert v. Liddard (1814). 1 Marsh, writer.]— LaNGHORN V. OOLOGAN, No. m, pOSU 
149 . MMtd. Gal^dner OSW. 8 Taunt. 16; 86. Concealment.] — ANDERSON V. THORNTON, 

Loathly v. Hunt-er (1831), 7 Blnff. 517; Margetson v. 151, post. 

Glynn (1892), 66 L. T. 142. _ . _ , inciirnnnA.1 — Sne Part II.. Rect. 28. nosL 


78. Risk divisible — Part of premium 

returnable.] — Stevenson v. Snow, No. 71, ante. 
Marine Insurance.] — See Part II., Sect. 28, post. 
Life insurance.] — See Part IV., Sect. 12, post. 


Marine Insurance.] — See Part II., Sect. 28, post 
Life Insurance.] — See Part IV., Sect. 12, post. 
Wagering policies.] — See Part IX., Sect. 0, post. 

C. Illcqal Contracts, 


B. Where Policy Avoided. 

79. Misrepresentation ] — If A., in considera- 
tion of a premium, undertakes to insure B, against 
being drawn for the militia under a particular 
statute, until a ciertain day, & represents that on 
that day all balloting under the statute will cease, 
& that B. will be completely secured by the in- 
surance against the operation of the statute, A. 
is not thereby bound to indemnify B. in conse- 
quence of his being drawn for the militia under 
the statute, after the above-mentioned day. But, 
on account of the misrepresentation, the contract 
is void, <t B. may recover back the premium, as 
money had & received. — Duffell v. Wilso.n 
(1808), 1 Camp. 401, N. P. 

Annotalion : — Consd. Kettlcwell t?. Refuge Assce., [1908] 1 

K. B. 645. 

80. .] — To entitle the assured to recover 

premiums paid by him under a policy of insurance 
for funeral expenses on the gi'ound of misrepre- 
sentation made to him by the agent of the insurer, 
the misrepresentation must be fraudulent, or there 
must be some breach of duty by the agent acting 
in a fiduciary capacity towards the assured. — 
Goldstein v. Salvation Army Assurance 


Mftrtne Insurance.] — See Part II., Sect. 28, sub- 
sect. 4, post. 

Life Insurance.] — See Part IV., Sect. 12, post. 

Wagering poliolei.]— Part IX., Sect, 6, post. 

Sect. 7. —WARRANTIES. 

Sub-sect. 1. — In General. 

86. Definition of warranty.] — Whatever is 
written in the margin of a policy of insurance is a 
warranty, & must be literally complied with. 

There is a material distinction between a war- 
ranty & a representation. A representation may 
be equitably & substantially answered : but a 
warranty must be strictly complied with. ... A 
warranty in a policy of insurance is a condition 
or a contingency, & unless that be performed, 
there is no contract. It is perfectly immaterial for 
what purpose a warranty is introduced j but, being 
inserted, the contract does not exist unless it be 
literally complied with (Lord Mansfield, C.J.). — 
De Hahn v. Hartley (1786), 1 Term Rep. 843 ; 
99 E. R. 1130. 

Annntaiion : — Consd. Rich r. Parker (1798), 7 Term Rep. 705. 

87. .] — Thomson v. Weems, No. 1, ante. 


V. Bellf.w (1904), 24 C. L. T. 301 ; 35 
S. C. R. 35.— CAN. 

p. Promissory note given for pre- 
mium — Default in payment — Insur- 
ance not effective until payment made — 
Right to recover .] — Crawford v. Sip- 
PRKLL (1901), 35 N. B. R. 344.— CAN. 

q. Withdrawal of application 
Before acceptance by inmirers .] — Hen- 
derson V. State Life Insurance Co. 
(1905), 5 O. W. R. 585 ; 9 O. L. R. 
640.— CAN. 

t. Where discontinuance of pay- 
ments permitted — Payments after stipu- 
lated period .] — Tanjore Life Assur- 
ance Co. V. Kuppanna Rau (1919), 
I. L. R. 43 Mad. 333.— IND. 

t. Policy kept up by wife on bank- 
ruptcy of husband.}— A. husband Laving 
insur^ hls life settled the policy 
moneys upon his wifo for life or until 
remamage with remainders over. 
Upon his bkpey. the policy was kept 
np by the wife : —Held : upon his 
death she was entitled to be repaid the 
premlnms so paid by her, with Interest, 
up to the amount of the difference 
between the thep present value of the 
policy had she not paid the premiums 
& the amount actually received. — 
Morgan r. Morgan’s Judicial Fac- 


tor, [1922] S. L. T. 247.— SCOT. 

PART I. SECT. 6, SUB-SECT. 2.— B. 

a. Policy void ab initio.] — New- 
foundland Maiune Assurance Co. 
V. Barron (1856), 4 Nfld. L. R. 103. — 

NPLD. 

b. .] — In hls application pltf. 

untruly represented the building as 
furnished with a brick chimney ; — 
Held : on this ground the policy never 
attached, &; pltf. might recover back 
hls premium. — Mulvey v. Gore Dis- 
trict Mutual Fire Assurance Co. 
(1806), 25 U. C. R. 424.— CAN. 

c. .] — A contract to procure 

fire insurance in some office valid in 
Canada, means, in some co. licensed to 
do business. In Canada, & a premium 
paid under such a contract may be 
recovered back, as upon a failure of 
consideration, if the Insurance is 
effected without the knowledge of the 
insured tq a co. not so licensed. — 
Barrett v. Elliott (1904), 24 C. L. T. 
344 ; 10 B. O. H. 461.— CAN. 

d. Termination of insurance — 
At discretion of company — Tender of 
unearned prmium. }— L ondon & Lan- 
OASHiHE Fire Insurance Co. v. 
Vbutrk (1918), 50 S. C. R. 688 ; 42 


D. L. R. 79.— CAN. 

e. Wager policy — Action for can- 
cellation.] — In an action by the co. for 
cancellation of a polky under 14 
Geo. III., c. 48, s. 1, a return of the 
premlimis paid will not be made a 
condition of obtaining cancellation. — 
North American Life Assuranok 
Co. V. Brophy (1902). 22 C. L. T. 260 ; 
32 8. C. R. 261.— CAN. 

f. Premium paid after twoidance,] 
— An action upon the policy being 
dismissed, the co. were ordered to 
refund the last payment of premliun, 
which was reoeived In ignorance that 
the policy was no longer In foroe. — 
Imperial Bank of Canada v. Royal 
INSURANOE Co. (1906), 12 O. L. R. 
519 ; 8 O. W. R. 148.— CAN. 

g . Policy voidable. ] — Angers v. 
Mutual Reserve Fund Life Assoon. 
(1904), 35 8. C. H. 330.— CAN. 

PART I. SECT. 7, BUB-SECT, %, 

86 I. D^nition of warranty.] — 
Pacific Fire & Marine Insurance 
Co. V. Andkrgon (1888), 6 W. W. & 
A’B. 61.— AUS. 

86 II. .1— Bailey v> Ocean Mu- 

tual MA 3 «nk Inburance Co, 

19 9. C.lb 163,— CAN. 



47 


PaBT L— PRINCIPLES. 


S8 Distinguished from repreientatlon,] De 

HAHN V. Habtley, No. 86, anU, 

89 . How dlstlngruished.] — The ordinary 

rule for ascertaining whether a atateinent is a 
condition or a representation is to ascertain 
whether or not the statement is material to the 
contract ahout to he entered into (Vaughan 
Williams, L.J.).--BANCKOFr v . Heath (1901), 17 
T L. H- 425 ; 6 Com. Cas. 137, 0. A. 

*90 . .] — Yohkshihb Insurance Co., 

rn.'v. Campbell. No. 1327, post* 

91 . Mode of Incorporation In policy — Marginal 
Incorporation.] — (1) A warranty on the margin of 
a policy must be striotlv followed, as much as if 
written in the body of the instrument. 

(2) “ Thirty seamen besides passengers,’' means 
thirty persons belonging to the ship’s company, 
including cook, surgeon, boys, etc. — Bean v. 
Htupabt (1778), 1 Doug. K. B. 11 j 9P E. R. 9. 
Annoiaiion :—4s to (1) Oon«d. Andempn v. Fitzgerald (1853), 

4 H. L. Cae. 484. 

92. .] — De Hahn v. Hartley, No. 

SO, ante. 

93. .] — A time policv of insurance 

on freight was warranted “ free from any claim 
consequent on loss of time, whether arising from 
a peril of the sea or otherwise.” During a voyage 
the steamer’s main shaft broke through a peril 
of the sea & the vessel returned to her port of 
loading. It was there found that the necessary 
delay for repairs would frustrate the objects of 
the adventure, & the charterers, as they were 
entitled to do by the foreign law applicable, put 
an end to the charter & the freight was lost. In 
an action on the policy for total loss of freight : — 
JTeld : the claim was consequent on loss of time 
within the meaning of the e:!^ception, & the under- 
writers were not liable. 

There is a sort of insinuation to the effect that 
this warranty is only upon a piece of paper pasted 
on the margin of the policy. What is the relevancy 
of that ? It either is or is not part of the contract. 
If it is part of the contract it is perfectly immaterial 
what part of the contract it appears in. Why am 

1 to reject the clause ? Is it because it is pasted 
on ? Is it because it is aside of the rest of the 
contract P No one can gravely suggest that 
(Lord IIalsdury, C.), — Bensaudb v. Thames 
& Mersey Marine Insurance Co., [1897] 
A. C. COO ; 06 L. J. Q. B, 600 ; 77 L. T. 282 ; 40 
W. R. 78 ; 13 T. L. R. 601 ; 8 Asp. M. L. C. 315 *, 

2 Com. Cas. 238, H. L, 

Anmtations : — ^Folld. Turnbull, Martin v. Hull Underwriters 
Assocn., [1900] 2 Q. B. 402 Apld. Russian Bank for 
Forei^ Trade v. Excess Insce. (1018), 87 L. J. K, B. 872. 
Mentd. Embirloos r. Reid, [19141 3 K. B. 45 ; Metro^ 
polltan Water Board v. Dick, Kerr, [1917] 2 K. B. 1; 
Bank Line v. Capel, [1919] A. C. 435. 

®4. Folded up In policy.] — P awbon v. Barn- 

EVELT (1778), cited 1 Doug. K. B. 1 2, n. ; OQ E. R. 10. 
Marine Insurance .] — See Part 11., Sect. 18, post. 
Fire insurance.]— iSce Part III., Sect. 9, sub^ 
sect. 2, post. 

Ufe Insurance.]— ^ee Part IV., Sect. 9, sub- 

sect. 2, post. 

Mutual Insurance.]— Part XI., Sect. 4, sub- 

S6Cti« ‘ 


Sub-sect. 2. — Compliance with Warranties. 

compliance essential.] — Bean v. 

8TUPART. No. PI - 


96. Pawson V. Watson, No. 1179, post 

97. — De Hahn v. Hartley, No. 80, ante. 

98. _ It is a first principle of the law 
of insurance that, when a thing is warranted to be 
of a particular nature or description, it must be 
exactly such as it is represented to be, otherwise 
the policy is void, & there is no contract. — New- 
castle Fire Insurance Co. v. Macmorran & Co. 
(1815), 3 Dow. 265 ; 3 E. R. 1057, H. L. 

Annoiaiiona : — Consd. Re Universal Non-Tariff Pire Insce., 

Forbes’ Claim (1875), L. R. 19 Eg. 485. Apld. Ham- 
brouRh p. Muttial Life Insce. of New York (1895), 72 
L. T. 140 ; Condogrianla v. Guardian Assco., [1921] 2 
A. C. 126. Refd. Thomson v. Weems (1884), 9 App. Cos. 
671 ; Ellingor v. Mutual Life Insce. of New York, [1905] 
1 K. B. 31. 

99. .] — Nelson v. Salvador, No. 1344, 

post. 

100. Condition precedent to recovery.]— 

Harvey v. Uzielli {circa 1802), cited 08 L. T, 181. 
Annotation : — Oonsd. Barnard v. Faber (1892), 68 L. T. 179. 

101. .] — Thomson v. Weems, No. 1, 

ante. 

102. .] — Deft. & other underwriters 

subscribed a fire policy, which contained the 
following clause ; ” Warranted to be on same 

rate, terms & identical interest as U. Insurance 
Co. £800, & G. Insurance (Jo. £700.” In the 
policy of one of the two cos. the premiums & also 
the interest insured differed from those in deft.’s 
policy : — Held : the warranty must be taken to 
be a condition precedent ; the facts showed that 
there had been a breach of such warranty & the 
policy was consequently void & deft, not liable. — 
Barnard v. Faber, [1893] 1 Q. B. 840 ; 62 

L. J. Q. B. 169 ; 68 L. T. 179 ; 41 W. R. 193 ; 9 
T. L. R. 160 : 4 R. 201, C. A. 

Annoiaiiona : — Apld. Hambrovigh v. Now York Mutual Life 
luBce. (189.5), 72 L. T. 140 ; Ellineror v. Mutual Life Insce. 
of New York, [1905] 1 K. B. 31. 

103. Untrue statements by agent of 

Insurer — Without knowledge of assured.] — Where 
in a proposal of insurance the proposer warrants 
that the statements in the proposal are true & 
agrees that the warranty is to form the basis of 
the contract of insurance, & where statements in 
the proposal inserted by the agent of the insurance 
CO. on information supplied to him by the proposer, 
are in fact untrue, the policy issued on that basis 
is void, whether the statements were material or 
not & notwithstanding the hona fides of the pro- 
poser & the insurance co, are not liable to the 
assured under the policy. 

The agent had no knowledge but that given to 
him by the assured, &: the award in favour of the 
insurers must be upheld (McCabdie, J.). — Pax- 
man V. Union Assurance Society, Ltd. (1923), 
39 T. L. R. 424. 

Marine Insurance .] — See Part II., Sect. 18, post. 
Plre insurance .] — See Part III., Sect. 9, sub- 
sect. 2, post. 

Life insurance .] — See Part IV., Sect. 9, sub- 
sect. 2, post. 

Mutual insurance associations .] — See Part XI., 
Sect. 4, sub-sect. 2, post. 


Sect. 8.— REINSURANCE^ 

104. The contract of re>insuranoe — Description 
of subject matter.] — ^Mackenzie v. Whitworth, 
No. 506, post. 


repreaenta- 
AL Insur- 
8 .— CAN, 

EOT. 2. 

)aential .] — 


A warrtwity ia a condition precedent to 
the policy, whether material to the 
risk or not, must, unless waived, be 
fulfilled with the mopt eorupnloiis 
exactness. — South British Firb & 
Marine Insurance CJo. v. Brojo 


Nath Shaha (1909), I. L. R. 36 Calc. 
610.— WD. 


PART I. SECT. 8. 

h. Reduction of insurer's liabiiHi/.] 
— Canada Fib® Marine Insurance 
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Insurance. 


Sect. 8. — Reinsurance. 

3 ,^.] 


Sect. 0 : Suh-aecis. 1, 2 


105. Independent of orig:lnal contract.] 

Where in an action on a policy of marine insurance 
defts. sought under K. S. C., Ord, 16, r. 48, to 
bring in as a third party the underwriter of a 
policy of reinsurance on the same subject-matter : 
— Held: tlie third party procedure was not 
applicable to such a case, inasmuch as a contract 
of reinsurance was not one of “ indemnity ” within 
the rule. 

The decisions establish that the contract of 
insurance & that of re-insurance are independent 
of each other, the underwriter of the original 
policy of insurance being entitled to insure on 
his own account the interest which he has acquired 
in the safety of the subject-matter of insurance by 
reason of the fact of his having contracted to 
insure it. The condition that the underwriter of 
the policy of reinsurance is to pay as may be paid 
on the original policy does not in my opinion 
^port, as suggested, that the contract is one of 
indemnity. The assured under a policy of re- 
insurance must, like any other assured, show that 
there has been a loss of the subject-matter of 
insurance by a peril insured against by the policy 
of reinsurance (Mathew, L.J.). — Nelson v. 
Empress Assurance Corpn., Ltd., [1905] 2 K.B. 
281 j 74 L. J. K. B. 699 ; 93 L. T. 62 ; 63 W. R. 
648 ; 21 T. L. R. 555 ; 10 Asp. M. L. C. 68 ; 10 
Com. Cas, 237, C. A. 

Annofaiinns :-~Consd. St. Paul Fire Alarino Insce. v. 
Morlcc (190G), 1 1 Com. Ca.s. 1 53. Oistd. Hritiah Dominiona 
General Insce. v. Duder, fl015J 2 K. B. 394. FoUd. 
Clover, Clayton v. Hesalcr, [1925] 1 K. B. 1. Reid. 
Liverpool Mortfirapre Insce. Case, [1913] 2 Ch. 604; 
Norwich Union Fire Insce. Soc. r. Colonial Mutual Fire 
Tnpwe., [1922] 2 K, B. 401 : A.-G. v. Forsikrinprsakt. 
National (of Copenhagen) (1924), 93 L. J. K. B. (579, 

108. Insurable interest.] — NEii?ON v. Em- 

press Assurance Corpn., Ltd., No. 105, ante. 

107. Whether one of indemnity — R. S. C., 

Ord. 16, r. 48.] — Nelson v. Empress Assurance 
Corpn., Ltd., No. 105, ante, 

108. .] — British Dominions Gen- 

eral Insurance Co., Ltd. v. Duder, No. 734, 
post. 

109. Necessity for registration as mortgage 

—Companies Consolidation Act, 1908 (c. 69), 

s. 93 (I ).] — Re L.\w Car & General Insurance 
^RPN„ Ltd. (1911), 55 Sol. Jo. 407; af/d., [1911] 
W. N. 101, C. A. * .J > L J 

110. Validity of original policy preserved by 
treaty—Reinsurance poUcy inferentlally included.] 


— Pltfs., a British Insurance co., in Feb. 1914, 
issued a policy insuring the profits of a mill in 
Hungary against loss by fire, & at the same time 
reinsured their risk with a number of Lloyd’s 
underwriters, of whom deft, was one. In Aug. 
1914, war broke out between Britain & Hungary, 
& in Sept. 1914, the insured mill was burnt down. 
By the ordinary law of England the original 
contract of insurance would have been annulled 
by the outbreak of war, but by a treaty made 
between Britain & Hungary after the end of the 
war the validity of the contract was preserved. 
Pltfs. settled the claim of their assured by paying 
an agreed amount, & they sued in this action to 
recover from deft, the proportionate amount due 
from him as one of their reinsurers : — Held : (1) 
the reinsurance policy as well as the original 
policy was preserved by the treaty, & pltfs. had 
acted properly in settling the claim of their assured ; 
& therefore their claim against deft, succeeded ; 
(2) obiter t a provision in the reinsurance policy 
that the reinsurers should follow pltfs.’ settle- 
ments bound the reinsurers to pay in cases where 
the original insurers had compromised a claim 
honestly, &r in a proper business-like manner. — 
Excess Insurance Co., Ltd. v. Mathews (1925), 
31 Com. Cas. 43. 

111. Proviso that reinsurers follow settlements 
by insurers — Bon& fide compromise by insurers.] — 

Excess Insurance Co., Ltd. v. Mathews, No. 
110, ante. 

Marine reinsurance.] — See Part II., Sect. 9, 
post. 

Fire reinsurance.] — See Part III.^ Sect. 2, post. 

Life reinsurance.] — See Part IV., Sect. 16, post. 


Sect. 9.— ADVOIDANCE OF POUCIES. 

Sub-sect. 1. — Alteration. 

See Stamp Act, 1891 (c. 39), s. 96. 

112. Alteration with consent of insurer — In 
writing.] — Policy altered by consent after it was 
written, well. — Bates v. Grabham (1703), 2 Salk. 
444 ; Holt, K. B. 469 ; 91 E. R. 380, N. P. 

113. Alteration without consent of insurer — 
Liability avoided.] — If a policy is executed in the 
printed form, without any specific subject of in- 
surance being inserted in writing, & the subject 
matter is afterwards added in writing, &; the 
addition signed by some of the underwriters only, 
the assured cannot recover against those under- 


Co. V. Northerx Insurance Co, ok 
Aberdeen & London (1878), 2 a. H. 
373,— CAN. 

_ k. Tienetval of reinsurance — Xeces- 
sxty for notice of rr-nni'a!,]— G eneral 
Accident, Fire & Life Assitrance 
U)., Ltd. V. National British & 
Irish Millers' Insurance Co., Ltd., 
[1914] C. P. D. 586.— S. AF. 

of insurance business 
— Whether reinsurance.] — Pltf.’s pre- 
mises were insured in L. Co., from 
()ct. 2, 1865, to Oct. 2, 1866. Before 
the term expired he received notice 
from W.. the agent at N., that L. Co. 
would renew the policy on the same 
terms, & accordingly he paid W. the 
premium money Sc got his receipt. A., 
the general agent at J., declined to 
renew the policy, & paid the premium 
to defts., who Issued a policy, taking 
the description of the premises from 
the L. Co. 8 books, dated Oct. 16, 1866, 
but figuring from Oct. 2. 1866, to 
Oct. 2, 1867. The premises were 
destroyed by fire on Oct. 13, before 
the policy issued ,* but pitf. did not 
know that he was insured by defts. 


until he received the policy from \V. 
who also acted for them : — field : this 
amounted to a reinsurance, & there 
being no fraud pltf. was entitled to 
recover. — Giffard v. Queens Insur- 
ance Co. (1869), 12 N. B. It. (1 Han.) 
432.— CAN. 

m, .] — Fire Insurance 

AflsocN., Ltd. v. Canada Fire & 
Marine Insurance Co. (1883), 2 
O. It. 481.— CAN. 

n, J — Fire Insurance 

Assocn., Ltd. v. Canada Fire & 
Marine Insurance Co. (1883), 2 
O. R. 495.— CAN. 

o, Extent of reinsurers* liability.] 
— Upon the construction of a contract 
of reinsurance whereby an insurance 
CO. undertook to relievo another 
insurance co. of claims under its em- 
ployers' liability Insurance policies : — 
jfeld : the reinsuring co. was bound 
^ indemnify the other co. for the legal 
Sc medloal expenses which the latter 
was bound, under its policies, to pay 
to the insured employers. — Glaboow 
Assurance Corpn., Ltd. (Liqui- 
dators) V. Welsh Insurance Corpn., 


Ltd., [1914) S. C. 320 ; 61 Sc. L. It. 
271 ; [1914] 1 S. L. T. 139.— SCOT. 

p. Rights of reinsuring company.] 
— Where an insurance co. reinsures 
part of an amount Insured by another 
CO. “ subject to the terms Sc con- 
ditions of the primary co.'s policy & 
to settlement thereunder in case of 
loss,” the reinsuring co. has leg^y no 
voice in the settlement of the claim 
by the primary co. with the insured, 
though a settlement without consulting 
them is improper, & may disentitle 
the primary co, to the oost-s of an eu:tiou 
for recovering the reinsurance. — 
National Fire & Maiune Insurance 
Co. OP New Zealand v. Australian 
Mer<?antile Union Insurance Co. 
(1887), 6 N. Z. L. II. 144.— N.Z. 

Q. To raise all defences open 

to original insurer .] — In an action on a 
policy of reinsurance it is competent 
for deft, to raise ali the same matters 
of defence that pltf. could have rah^ 
in an action against him by the primi- 
tive insurers on the original policy. — 
Universal Marins Insuranck Oo., 
Ltd. r. Miller (1866), 3 W. W. & A’B. 
139.— AU8. 
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mters who do not so sign, on the contract, 
« it stands altered by the insertion. — L anghobn 
'■ CoLOGAN (1812), 4 Taunt. 330 ; 128 B. R. 357. 

dnnotationa Dlltd. Sande^n v. M'Cullom (1819). 4 
Mnnre C. P. 6. Consd. Forahaw v. Chabert (1821), 3 
Bro<r*& Bli^. 158. Refd. S^de^n v. Symonds (1819), 
1 Rrod & Bing. 426. Hentd. Mollett v. Wackerbarth 
(ism 5 c. iHsi : Aldous v. Comwell (1888), L. K. 3 
Q. B. 673. 

Marine Insurance.] — See Part II., Sect. 16, sub- 
lect. 1, post. 


Sub-sect. 2. — Fraud. 

114. Cancellation of policy ordered.] — A policy 
)f insurance being made an ill use of, the ct. decreed 
t to be delivered up. — Wittingham v. Thorn- 
30 ROUGH (1690), Prec. Ch. 20 ; 2 Eq. Cas. Abr. 
J35 ; 24 E. R. 11; sub nom. Whittingham v. 
rnoRNBURGH, 2 Vem. 206. 

116 . .] — Bill for discovery of fraud in a 

policy of insurance, to defend an action at law, & 
bliat the policy might be declared void, & be de- 
livered up to be cancelled. Demurrer thereto 
DveiTulcd. — F rench v. Connelly (1794), 2 Anst. 
154 ; 145 E. K. 933. 

116. - — Limits of equitable Jurisdiction.] — 

If a policy is liable to be completely avoided, as on 
the ground of fraud or misrepresentation, a ct. of 
equity has jurisdiction to direct its delivery up & 
cancellation, but it has no jurLsdiction to direct 
the cancellation of a policy to any claim on which 
tliere is a good legal defence, or to declare that 
there is no liability upon it. If there is danger of 
the evidence for the defence being lost, the remedy 
is, not an action for cancellation, but an action to 
perpetuate testimony. — Brooking v, Maud8I.ay, 
Son & Field (1888), 38 Ch. D. 636 ; 57 L. J. Ch. 
1001 ; 58 L. T. 852 ; 36 W. R. 664 ; 4 T. L. R. 
421 ; 6 Asp. M. L. C. 296. 

Annotations .—Reid. London Assocn. of ShIpo^vne^8 & 
Brokers r. London 8c India Docks Joint Ck)inniittee, 
[1892] 3 Ch. 242 ; Gauranty Tnist Co. of Now York r. 
Hannay, [1915] 2 K. B. 536. Mentd. The Manar, [1903] 
P. 93 ; West r. Sackvillo, [1903] 2 Ch. 378. 

Concealment or non-disclosure.] — See Sub-sect. 
4, post. 

Misrepresentation.] — See Sub-sect. 4, post. 

By agent.] — See Sect. 14, sub-sect. 7, post. 
Return of premium.] — See Sect. 6, sub-sect. 2, 
B., ante. 


SuB-SEcrr. 3 . — Concealment or Non-Disclosure. 


A. In General. 


Contracts of insurance uberrimse fide!.] — See 

Sect. 2, ante. 

117. Duty to disclose — In all contracts of Insur- 
ance.] — It was argued that though this might be 
a policy of insurance, yet it was not a marine, fire 
or life policy, & that it is only in actions upon 
such policies that the defence of concealment of a 
material fact avails the underwriter. I do not 
understand the validity of this ai^ument (Smith, 
L.J.). — Seaton v. Heath, Seaton v. Bubnand, 
[1899] 1 Q. B. 782 ; 68 L. J. Q. B. 631 ; 80 L. T. 
579 ; 47 W. R. 487 ; 15 T. L. li. 297 ; 4 Com. Cas. 
193, C. A. ; on appeal, sub nom. Seaton v. Buii- 
nand, Burnand V. Seaton, [1900] A. C. 135, 


Re^ Cantlero Meccanico Britidisino v 
Janson, [1912] 3 K. B, 452 ; London Goncral Omnibus Co 


V. Holloway, [19121 2 K. B. 72 ; Yorke v. Yorkshire 

Insoe., [1918] 1 K. B. 662. Mentd. Parr’s Bank v. Albert 

Mines Syndicate (1900), 6 Com. Cas. 116 ; Denton’s 

Estate, Licenses Insoe. Corpu. & Guarantee Fund v. 

Dentoti, [1904] 2 Ch. 178 ; Floyd v. Gibson (1909), 100 

L. T. 761 ; Banbury e. Bank of Montreal, [1918] A. C. 

626 : Wilson v. United Counties Bank, [1920] A. C. 102 ; 

Yorkjshlre Insoe. v. Craine, [1922] 2 A. C. 541. 

118. On Insurer & assured.] — Carter 

V. Boehm, No. 3, ante. 

119. On assured.] — ^An insurer is boimd to 

communicate to the uncierwriters any intelligence 
he has, which may affect his choice whether ho 
will insure at all, & at what premitun he will 
insure, whether in fact true or false. If a ship 
is advertised to be in danger, & the insurer effects 
a policy on ship or ships, knowing that the ship 
in danger is one of them, without stating the ships 
names, this is a concealment which avoids the 
policy, although the rumour was false. Semble : 
if an insurer effects a policy on ship or ships, 
knowing their names, but not communicating 
them, the policy is void ; such an insurance being 
tantamoimt to a representation that he does not 
know by what ships the goods will come. — Lynch 
V. Hamilton (1810), 3 Taunt. 37 ; 128 E. R. 15 ; 
affd. sub nom. Lynch v. Dunspord (1811), 14 
East, 494, Ex. Ch. 

AnnotniUma : — Apld. Leigh V. Adams (1871), 25 L. T. 566. 

Reid. Klckards v. Murdock (1830), L. & Welsh. 132 ; 

Blackburn, Low r. Vigors (1887), 12 App. Cas. 531. 

120. .] — (1) It is the duty of the 

assured, not only to communicate to the imder- 
writer articles of intelligence which may affect his 
choice, whether he will insure at all, & at what 
premium he will insure ; but, likewise, all rumours 
& reports which may tend to enhance the magni- 
tude of the risk. 


(2) The opinion of imderwriters, whether, upon 
certain facts being communicated to them, they 
would have insured or not the particular voyage, 
cannot be received as evidence. 

(3) The materiality of the intelligence or 
rumours, which the assured is charged with having 
suppressed, is a question for the jury, under the 
cii'cumstances of the case, & ought not to rest 
upon the opinion of mercantile men. — Durrell 
V. Bederley (1816), Holt, N. P. 283, N. P. 

Annotations : — As to (2) Consd. Campbell v. Rickards (1833), 
5 B. & Ad. 840. Refd. CUapmou v. \Valton (1833), 10 
Bing. 57. 

121. .] — (1) Whether a pi-oposed 

assurance be upon shipping, or lives, or against 
fire, it is the duty of the assured to communicate 
every material fact necessary to be known to the 
assurer. & if any such fact be known & not 
communicated, the policy will be void, although 
tlie assured did not, at the time, believe it to ^ 
material. 

(2) It is a question for the jury whether any 
particular fact was or was not material. — 
Lindenau V. Desborough (1828), 8 B. & C. 586 ; 
108 E. R. 1160 ; sub nom. Von Lindenau v. 
Desborough, 3 C. & P. 353 ; 3 Man. &, Ry. K. B. 
45 ; 7 L. J. O. S. K. B. 42. 

Annotations ; — As to (1) Apld. Wainwright r. Bland (1836), 
1 M. & W. 32. CoxiSd. >^eeltoii v. Hardisty (1857), 8 
E. & B, 232 ; London Assco. t». Mansel (1879), 11 Ch. D. 
363 ; Joel v. Law Union & Crown Insco., [1908] 2 K. B. 
431. Refd. Jones v. Provincial Insoe. (1867), 3 C. B. N. 9. 
65 ; Yorke v. Yorkshire Insoe., [1918] 1 K. B. 662. As to 
(2) Refd. Jones v. Provincial Insoe. (1857), 3 C. B. N. S. 
65. Generally, Mentd. Everett v. Desborough (1829), 5 
Bing. 503. 


PART I. SECT. 9, SUB-SECT. S 

1141. CanesUaiion of policy order 

InSUBANOE 

(1890), 17 S. O. R. 394.— -CAN. 

114 ii. .] — Mutual Life Ass 

J. — VOL. XXIX. 


ANOE Co, or New York v, Anderson 
( 1897), 1 N. B. Eq. Rep. 466.-— CAN. 

114111. .] — Oriental Govern- 
ment Security Life Ahsuranck Co. 
t>. Narasimha Chari (1901), I. L. R. 
25 Mad. 183.— IND. 


PART I. SECT. 9, SUB-SECT. 8.— A. 

119 i. IhUy to disclose — On assured.] 
— LePaob V. Canada Fire & Marine 
Insurance Co. (1880), 8 P. E. I. 322. 

—CAN. 




Past I.— Gbnbbal Principles. 


51 


change of tlie oirotanitancM tm might materially 
affect B.’e conduct, of which change B. is not 
aware Sd omite to inform B., thereof, but leaves 
him to act under his former impression, this ct. 
will not hold B., bound by his acts whilst imder 
that former impression. 

The P. 0. Assurance Society having granted a 
policy for £3,000 on the life of L. T., proposed to 
pltfs., who were another assurance society, that 
they should take £1,000 part of the risk, & stated 
that they had reassured the life for £1 ,000 with a 
third office, but that they intended to retain the 
remaining £1,000 themselves. Pltfs., accepted, 
but before the reassurance with them was affected, 
defts. changed their intention & disposed of the 
whole risk, but omitted to inform pltfs. thereof. 
The reassurance with pltfs. was then completed : — 
Held : the policy of reassurance with pltfs., was 
rendered void by this misrepresentation, & it 
must be delivered up to pltfs., & this although no 
fraud of any kind was otherwise established against 
defts. — TiiAixi. V. Baring (1364), 4 Do G. J. & 8m. 
318; 3 New Rep. 681 ; 33 L. J. Ch. 521 ; 10 
L. T. 215 ; 10 Jur. N. S. 377 ; 12 W. B. 678 ; 40 
E. R. 941, L. JJ. 

Annotalwns : — Apld. Brftteh Equitable Insce. v. O. W. Ry. 

(IHeS), 38 L. J. Ch. 132. Bsld. Hoare r. Bremrld^ (1872), 

27 L». T. 368 ; Re Scottish Petroleum Co. (188.^), 23 

Ch. D. 413; Canulni? r. Hoarc (1885), 1 T. L. R. 526. 

Mentd. Re Metropolitan Cxial Consumors’ Assocn., Kar- 

borfir’B Case (1892), 66 L. T. 700. 

142. MsteiiaUty of matters not disclosed — 
Question for Jury.] — D urrell r. Bedkrley, No. 
120, itnic. 

143. .] — Lindenau V. Desborough, 

No. 121, ante. 

Marine Insurance .] — See Pait II., Sect. 16, sub- 
sect. 3, B., pofti. 

Fire insurance .] — See Part III., Sect, 9, sub- 
sect. 1, post. 

Life insurance.] — See Part IV., Sect, 9, sub- 
sect. 1, post. 


SUB-SEOT. 4 . — ^MiaKEFBSSSEKTATlON. 

See, gmjprally. Misrepresentation & Fraud. 
144, whether policy vitiated.] — Fztzuerbert 
v. Mather, No. 124, m\ie. 

146, .] — Dupfbll V. Wilson, No. 79, ante, 

146. .] — Hunting & Son v. Boulton, 

No. 786, post, 

147. Materiality of misrepresentation.] — 

Pawson V. Watson, No. 1179, post. 

148. Undue confidence induced.] — A 

London merchant, insuring at Leith, represented 
contrary to the fact, that he had done some 
insurance at Lloyd’s, upon the same voyage, at 
the same premium given to the Leith under- 
writers, who, not being well acquainted with the 
nature of the risk themselves, subscribed the 
policy, from their confidence in the skill & judg- 
ment of the London underwriters : — HeXd : this 
was a fraud which vitiated the policy, though the 
misrepresentation was not such as affected the 
nature of the risk. — Sibbald v. Hill (1814), 2 
Dow, 263 ; 3 E. R. 859, H. L. 

Annotations : — Confld. lonides r. Pender (1874), L. R. 9 
Q. B. 531. Apld. lUvaz v. Qerussl (liJSO), 6 Q. B. D. 222. 

149. Representation in answer to insurers’ 

Inquiry.] — 1'he Bedouin, No. 1687, post. 

160. I^oof of misrepresentation — Burden on 
insurer.] — Where payment of a risk is resisted by 
insurers on the ground of misrepresentation, the 
onus is on theni to prove very clearly that such 
misrepresentation h^ been made. — D avies v. 
National Fhie & Marine Insurance Co. of 
New Zealand, National Fire & Marine In- 
surance Co. OP New Zealand v. Davies, [1891] 
A. C. 485 ; 60 L. J. P. C. 73 ; 65 L. T. 560, P. C. 

Annotations : — Retd. GUcksman r. Lancashire & General 
Assoo., 11925) 2 K. B. 693. Mentd. Union Insoe. Soc. of 
Canton r. Wills, (1916J 1 A. C. 281. 

161. Concealment — Non-fraudulent mis- 

representation.}— *( I ) To an action on a policy of 
insurance, a plea, tliat the insurer was induced to 


142 i. Maierialiiy of matters not. dis' 
closed — Question for jury.]- — PaRSOKS 
r, CiTIZKKS' IN'SURANCK Co. (1870), 43 
U. C. R. 261.— CAN. 

142 ii. .] — Smith v. Do- 

MIMOS OF CaXAUA ActCIDKXT IN- 
SURANCE Co. (1003), 36 N. B. K, 300.— 

CAN. 
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1441. Whether policy vitiated,] — 
Farmers & Settlkbs’ Co-operative 
Insurance Co. of Australia, Ltd. 
V. Lutz, [1924] S. A. a. R. 84.— AU8. 

144 li- .] — MlBroprosentation 

made with Intent to deceive vitiates a 
pallor however trivial or immaterial to 
the risk it may bo ; if honestly made it 
f nly vitiates when material & substan- 
tially incorrect. — Nova Bcotia Marine 
Insurance Co. v. Stevenson (1894), 
23 S. C. R. 137.— CAN. 


144111. .1— On the facts:— Held 

pltf. had made a material false repre 
B^tation which vitiated the policy, i 
he was not entitled to recover upoi 
^ claim for Indemnity. — ^Burnett t 
British Columbia Accident Sc Em 
ployers’ LiABiLrry Co, (1914), 2i 
W. L. R. 425.— CAN. 

144 iv. .] — Nova Scotia Trus' 

Mutual Life Insurance Cc 
OF N. y., 11925] 3 D. L. II. 832.— CAN 


144 V. .) — Dorset v. New Zea- 
land Insurance Co., Matthews •. 
New ^aland Insurance Co. (1890), 
8 N. Z. L. R. 308.— N.Z. 


J'?* -T — • 1— Where a man oapahle 
of reading tc writing ohooeee to Mgn a 
pmposal for insuranoe the answers in 
which aro eipreMed to be the basts of 
the contract, without leadi^ it, dc 


one of tlio answers wlilch he thus causes 
to bo niprosented to the co. as his 
answers is untrue in fact, there is no 
valid contract, &: tlie policy issued in 

f 'ursuanco of that proposal is void. — 
tOKKTKR tJ, AU8TRAI.IAN ALLIANCE 
Assurance Co. (1908), 28 N. Z. L. R. 
305.— N.Z. 

144 vll. .] — Re Saaison & Atlas 

Insi.trancb Co., Ltd. (1909), 28 

N. Z. L. K. 1035.— N.Z. 

144 viiJ, ,J — Newcastle Fire 

Insurance Co. v. Macmorran & Co. 
(1815), 3 Dow, 256; 3 K. R, 1067, 
H. L.— SCOT. 

147 I. Maierialiiy of misrepre' 

seniation.) — ^Ashford r. Victoria Mu- 
'ruAL Assurance Co. (1870), 20 C. P. 

434.— CAN. 

14711. .) — SncKNKY r. 

Niagara District Mutual Insurance 
Co. (1873), 23 C. P. 372.— CAN. 

147 Ui. .) — A false state- 
ment, to avoid the policy, must be 
material. — yrREVKse. Sovereign Fire 
Insurance Co. (1880), 20 N. B. R. 
394.— CAN. 

147 iv. .1 — ^The statements 

made were misleading statoments Sc 
Involved the suppression of information 
which pltfs. were bound to give dc in 
both respects they had reference to a 
matter which was material to the risk. 
Defts. acted upon these misstatements 
Sc were misled by them : — Held : pltfs.* 
action upon the policy should be dis- 
missed. — Dworkin V. Globe In- 
demnity Co. OP Canada (1921). 67 
D. L. R. 404 ; 61 O. L. R. 159.— CAN. 

147 V. .) — Harding v. Vic- 

toria Insurance Co., Ltd., (1924] 
N. 2. L. R. 267.— H.2. 


147 vi. .] — On the facts : — 

Held : the policy was void, the mis- 
statoiuont materially affecting the co.’s 
estimate of the risk. — Reid & Co. v. 
Employers’ Accident & Live Stock 
Insurance Co. (1899), 1 F. (Ct. of 
Sess.) 1031 ; 36 Sc, L. R. 825.— SCOT. 

149 I. Representation in answer 

to insurer's inquiry.}— Ca the applica- 
tion the assur^ slated that there was 
no incumbrance on the property. 
Subsequently the premium was re- 
duced Sc a new policy issued on the 
same property for the same amount, 
no now application being made or 
questions asked or answered. It 
turned out that there was in fact an 
incumbrance on the property : — Held : 
in the absence of direct evidence to the 
contrary, this latter policy must be 
assumed to have been based on the 
original application, Sc the assured 
could not recover. — M artin v. Home 
Insurance Co. (1870), 20 C. P. 447. — 
CAN. 

149 ii. .] — In effecting In- 

suranoee applt. is bound to make truo 
answers to the questions put by the 
co. ; if he docs not. Sc misrepresents 
the risk in any way, it will invalidate 
the policy. — G reet v. CinzENa In- 
surance Co. (1880), 27 Gr. 121. — 
CAN. 

149 lil. .) — Bastedo V. 

British Empire Insurance Co., Ltd. 
(1913), 18 B. C. R. 377.— CAN. 

t. Question for jury.] — Hopkins v. 
Provincial Insurance Co. (1868), 
18 C. P. 74.— CAN. 

a. A — e:err V. Hastinos 

Mutual Fire Insurance Oo. (1877), 
41 U. a R. 217.--CAN. 
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Insurance. 


Sect. 9. — Avoidance of policies : Sub-sect. 4:. Sects, 

fc 11.] 

enter into the policy by a false misrepresentation 
of a material fact, made by the assured &; their 
agent, such misrepresentation being, at the time 
it was made false to the knowledge of the insured 
& their agent, is supported by proof, either of 
concealment or of misrepresentation not fraudu- 
lent. 

(2 ) "Where a policy is avoided by concealment or 
by misrepresentation not fraudulent the assured 
is entitled to a return of the premium, & the policy 
is conclusive evidence of the receipt of the 
premium by the insurer. — ^Anderson v. Thornton 
(1853), 8 Exch. 425 ; 20 L. T. O. S. 250 ; 155 E. R. 
1415. 

Annotation : — As to (1) Refd. Thom v. Bigland (1853), 8 
Exch. 725. 

Return of premium — On misrepresentation.] — 

See Sect. 6, sub-sect. 2, B., ante. 

By agent to Insured.] — See Sect. 14, sub-sect. 6, 
post. 

Marine insurance.] — See Part II., Sect. 16, sub- 
sect. 2, post. 

Fire insurance.] — See Part III., Sect. 9, sub-sect. 
1, post. 

Life insurance.] — See Part IV., Sect. 9, sub- 
sect. 1, 2 ^ost. 


insured on the footing of the agreement, & not of 
the policy. — Collett v. Morrison (1861), 9 
Hare, 162 ; 21 L. J. Ch. 878 ; 68 E. R. 468. 
Annotations ; — Oontd. Wood v. Dwanis, (1850) 11 Exon. 
493; Griffiths v. Fleming. [1909] I K. B. 805. Eefd. 
Martin v. West of England tnsoe. (1858), 6 W. R. 377 ; 
Re Bradley Sc Essex & Suffolk Aooldont Indemnity Soo., 
[1912] 1 K. B. 415. Blentd. Cldlders v. Childers (1857), 30 
L. T. O. 8. 3. 


154 . .] — Emanuel & Co. v. Andrew 

Weir & Co., No. 788, post. 

155. Evidence of mistake — Effect of absence of 
evidence.] — Policy of insurance. Bill to rectify it 
according to the intent dismissed, there not being 
evidence to vary the contract. 

If the ship was never brought within the terms 
of the insm’ance, so that the insurer never runs 
any risk, the premium must be entered in an action 
by the assuree (Lord Hardwicke, C.). — IIenkle 
V. Royal Exchange Assurance Co. (1749), 1 


Ves. Sen. 317 ; 27 E. R. 1055, L. C. 

Annotations: — Refd. Tow^lHheud r. Stangroom (1801), 6 
Ves. 328 ; Wharram r. Wharrain (1864), 3 8w. & Tr. 301. 
Mentd. Furtado v. Rodgers (1802), 3 Bos. & 1’. 191. 


Marine insurance.] — See Part TI., Sect. 17, post. 
Fire insurance.] — See Part III., Sect. 8, post. 


Sect. 11.— SUBROGATION. 

156. General rule.] — (1) According to the doc- 
trine of subrogation, as between the insurer & the 


Sect. 10.— RECTIFICATION OF POUCIES— 

MISTAKE. 

152. Policy diHering from prior agreement — 
Rectifleation in accordance with agreement.] — 

(1) If a policy of insurance differs from the label, 
whicli is the memorandum or minutes of the agree- 
ment, it shall be made agreeable to the label. 

(2) W'herc there are the words at <fc from a 
place to England, first arrival is implied & always 
understood in policies. 

The general principles laid down by pitfs.’ 
counsel are right, as stre.ss of weather, & the 
danger of proceeding on a voyage when a ship is 
in a decayed condition, & in such a ca.se, if slie 
went to the nearest place, I should consider it 
equally the same, as if she had been repaired at 
the very place from whence the voyage was to 
commence, according to the terms of the policy, 
& no deviation (Lord Hardwicke, C.). — 
Motteux V. London Assurance (Governor & 
Co.) (1739), 1 Atk. 54.5 ; 26 E. R. 343, L. C. 

Annotations: — As to (1) i^ld. C<dk‘tt r. Morrison (1851), 9 

Hare, 1(52. Refd. Gritmiw r. Fleming, [1909] 1 K. B. 

805. As to (2) Apid. Haughton r. Eiupiro Marino Inaco. 

(1866), L. R. 1 Exoh. 206. Oenerally, Mentd. PbelpH v. 

Hill. [1891] 1 Q. B. 605. y 

153. .] — If the policy vanes from 

the agreement to effect an insurance, a ct. of 
equity will interfere & deal with the case of the 


assured, the insurer is entitled to the advantage 
of every right of the assured, whether such right 
consists in contract, fulfilled or unfulfilled, or in 
remedy for tort capable of being insisted on or 
already insisted on, or in any other right, w’hether 
by way of condition or otherwise, legal or equit- 
able, which can be, or has been, exercised or has* 
accrued, & whether such right could or could not 
be enforced by the insurer in the name of the 
assured, by the exercise or acquiring of which 
right or condition the loss against wliicli the 
assured is insured can be or has been diminished. 

A vendor contracted with a purchaser for the 
sale, at a specified sum, of a house, which had 
been insured ^ the vendor with an msurance co. 
against fire. The contract contained no reference 
to the insurance. After the date of the contract, 
but before the date fixed for completion, the house 
was damaged by fire, & the vendor received the 
insurance money from the co. The purchase was 
afterwards completed, & the purchase money 
agreed upon, without any abatement on account 
of the damage by fire, was paid to tlie vendor : — 
Held : in an action by the co. against the vendor, 
the CO. were entitled to recover a sum eq\ial to the 
insurance money from the vendor for their own 
benefit, 

(2) A person with a limited interest may insure 
either for himself & to cover his own interest only, 


PART I. SECT. 10. 

182 i. Policy differing from prior 
agreement — liectificaiion in accordance 
with agreement.] — An iuBwrance had 
been cnocted for 11,000 only, & tlic 
policy had by mistake been issued for 
12,000. The premium paid was in 
accordance %vltb the co.’s rates for a 
11,000 policy: — Held: the insurance 
effected was for .11,000 only. — >E tna 
Life 1n8ura.vce Co. v. Bkouie (1880), 

5 8. C. R. 1.— CAN. 

162 li. .] — The building 

marked “ feed bouse ’* on the plan 
was not attached to assured's dwelling, 

6 did not in any way correspond with 
the description in the policy, hut 
another building marked “ wood shed ” 
answered the description & contained 
the goods intended to be insult ; — 


field : the maxim falsa demonstratio 
ncm nocel applied, & tho false port of 
the description should be rejected, & 
the policy held to attach. — Coknelt 
r. Guardian Assurance Co. (1891), 
30 N. B. R. 316 ; ajjd., 20 8. C. R. 208. 
—CAN. 

152 Jii. .)— North British 

Insura.vck Co. e. Tu.vnock & 1<'raser 
(1864), 3 Maeph. (Ct. of Sees.) 1 ; 37 
Sc. Jur. 1. — SCOT. 

b. Incorrect description representing 
contract actually amcluded.] — Whore 
an insured's land is incoiToctly de- 
wrlbcd In an application for Insurance 
& in the policy Issued in pursuance 
thereof, but the policy v^th such 
Inoorroct description reprt>seijts the 
contract which was actually conclude 
with the Insurance co., the insured 


cannot recover for a loss upon the land 
In respect to which the insurance 
should have been placed. — DouicRTy 
e. Canada National Inburancb Co., 
Ltd., 11918) 1 W. W. R. 366; 38 
D. L. R. 494 ; 11 Saak. L. R. 32.-- 
CAN. 


e. CondUians misunder^ood by 
insured — No misrepresenttdion by 
agent.] — T1m> agent of a life Insurance 
co. explained the conditions upon 
which it would Issue a poller, nut 
pitf. mhtundentood the conditions, 
wliich wore somewhat com plicated : — 
Held: the agent had made no mis* 
roprosontatlon, pltf. was not entitled 
to a reotilicatfon of the policy.— 
PoTonci’icR c. New York Mutual 
Life iNtuRANCK Socucry (1900)i 17 
8. C. 67.— f. AT. 
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or he may insure so as to cover not merely his 
own limited interest, but the interest of all others 
who are interested in the property. It is a ques- 
tion of fact what is his intention when he obtains 
the policy. But he can only hold for so much as 
he has intended to insure. ... It is well known 
in marine as in fire insurances that a person who 
has a limited interest may insure nevertheless in 
the total value of the subject matter of the insur- 
ance (Bowen, L.J.). 

(3) The contract of insurance contained in a 
marine or fire policy is a contract of indemnity 
(Brett, L.J.). — Oastellain v. Preston (1883), 
11 Q. B. D. 380 ; 62 L. J. Q. B. 366 ; 49 L. T. 29 ; 
31 W. R. 657, C. A. 

Annotations: — As to (1) Apld. Assicurazloni Generali do 
Trieste v. Empress Assce., [1907] 2 K. B. 814. Conid. 
British Dominions General Insce. v. Dudor, [1915] 2 
K. B. 394. Refd. Sea Insce. v. Hadden (1884), 13 
Q. B. D. 706 ; Law Fire Assoe. v. Oakley (1888), 4 T. L. R. 
309 ; West of England Fire Insce. v. Isaacs, [1896] 2 
0 B. 377 ; Thames & Mersey Marine Insce. v. British & 
Chilian S.S. Co., [1915] 2 K. B. 214 ; Matthey r. Curling, 
[1922] 2 A. C. 180. As to (2) Diltd. Gausaen v. Whatman 
(1905), 93 L. T. 101. Re!d. Reliance Marine Insce. v. 
Duder, [1913] 1 K. B. 205. As to (3) Consd. British 
Dominions General Insce. v. Duder. [1915] 2 K. B. 394. 
Reid. Oaussen v. Whatman (1905), 93 L. T. 101 ; Grover 
& Grover v. Mathews, [1910] 2 K. B. 401; Re Law 
Guaranty Trust & Accident Soo., Liverpool Mortgage 
Insce. Case, [1914] 2 Ch. 617 ; Wilsen Slilpplng Co. v. 
British & Foreign Insce., [1920] 2 K. B. 25 ; Edwards v. 
Motor Union Insco., [1922] 2 K. B. 249. Oenerally, Mentd. 
Re Denton’s Estate, Licenses Insce. Corpn. & Guarantee 
Fund Denton (1904), 52 W. R. 484. 

157. Rights of Insurer — After payment made — 
All remedies open to assured.] — Simpson v. Thom- 
son, No. 2355, post, 

158. .] — A policy of fire in- 

surance is a contract of indemnity, & upon pay- 
ment of the amount of loss the insurer is entitled 
to be put into the place of the assured ; & if at a 
subsequent time the assured receives compensation 
from other sources for the loss sustained by him, 


160 . 


Anything diminishing or reducing 

AND V, Rodooanachi, No. 2375, post. 


loss.] — ^Bubnand V. Rodooanachi, No. 2375, post, 

161. Enforcement of rights — Insurer 

cannot sue In own name.] — ^An insurance office 
having paid the assured the amount of the loss 
sustained by him in consequence of a demolishing 
by rioters, sued the hundredors under 1 Geo. 1, 
statute 2, c. 6, s. 6, in their own names ; — Held : 
the office was not entitled to recover. — London 
Assurance Co. v. Sainsbuby (1783), 3 Doug. 
K. B. 245 ; 99 E. R. 636. 

Annotations: — ^Refd. Yatos v. Whyte (1838), 1 Am. 85; 

Edwards v. Motor Union Insce., [1922] 2 K. B. 249. 

162. Except by assignment.] — 

King v. Victoria Insurance Co., No. 169, ante. 

163 . Insurer must sue in name of 

assured.] — Simpson v. Thomson, No. 2355, post. 

164. Compensation paid to assured by third 
party — After payment by insurer — Liability of 
assured to account.] — Burnand v. Rodocanachi, 
No. 2375, post. 

165. ,] — Gold of defts., mine- 

owners, which had been insured by pltfs., under- 
writers, was commandeered by the South African 
Govt, shortly before the declaration of war. 
Defts. having asked for a return of part of the gold, 
the South African Govt, paid them a sum of 
money in respect of it, on the understanding that 
defts.’ mine would be kept open, & that 50 per 
cent, of the gold won would be handed to the South 
African Govt. Pltfs. having paid as for a total 
loss claimed the sum received by defts. from the 
South African Govt, t — Held : the sum received 
by defts. from the South African Govt, was a 
payment in diminution of the loss which pltfs. 
were entitled to recover, but defts. were not 
trustees for pltfs., nor liable to pay interest on 
the amount while it had remained in their hands. — 
Stearns v. Village Main Reef Gold Mining 


the insurer is entitled to recover from the assured 
any sum which he may have received in excess of 
the loss sustained by him. — D arrei.l v. Tibbitts 
(1880), 6 Q. B. D. 560 ; 60 L. J. Q. B. 33 ; 42 
L. T. 797 ; 44 J. P. 695 ; 29 W. R. 66, C. A. 
Annotations : — Apld. Ujistellaln v. l^roston (1883), 11 Q. B. D. 
380. Consd. West of England Fire Insco. r. Isaacs, 
[1890] 2 Q. B. 377. 

159. Payment not within terms 

of policy.] — Payment honestly made by insurers 
in satisfaction of a claim by the insured entitles 
the insurers to the remedies available to the 
insured ; & such remedies cannot bo resisted on 
the ground tliat the payment was not within the 
terms of the policy ; — Held : although the insurers 
could not by mere force of subrogation sue in their 
own name yet that in this case the right to do so 
was conferred by assig^iment from the insured. — 
Kino v. Victoria Insurance Co., [1896] A. C. 
250 ; 65 L. J. P. C. 38 ; 74 L. T. 208 ; 44 W. R. 
692 ; 12 T. li. R. 285, P. C. 

Annotations : — Refd. Edwards v. Motor Union Insce., [1922] 
2 K. B. 249. Mentd. Manchester Brewery O). v. Coombs, 
[1901] 2 Ch. 608 j Torklngton e. Magee. [1902] 2 K. B. 

; Chelaham&Woldlngham Assoon. v. Hayward (1911), 
76 3. P.62; Re Pain, Gustavson v. Havlland, [1919] 1 Ch. 38. 


Co., Ltd. (1905), 21 T. L. R. 236 ; 10 Com. Cas. 
89, C. A. 

166. .] — Pltfs. had insured the 

life of deft.’s brother for £1,000 & his motor car 
against damage to the extent of £90, the policy 
providing that pltfs. should be entitled to all the 
rights of the assured & to use his name in en- 
forcing them. Defts.’ brother was killed in a 
collision between the motor car & a railway train, 
& pltfs. paid to defts., as his brother’s exor., 
£1,081 15s. Od., of which £81 15s. Oof. was for 
damage to the car. Deft, biought an action 
against the railway co. under Fatal Accidents 
Act, 1846 (c. 93), on behalf of the relatives & 
irregularly included a claim for damage to the 
car, & he accepted from the railway co. £1,250 
in full settlement of the action. In an action by 
pltfs. to recover from defts. £81 15s. Od. of this 
sum as money received to their use : — Held : as 
the compromise prevented pltfs. from suing the 
railway co. & defts. had so dealt with the claim 
for damage to the car that it was impossible to 
ascertain what part of tho £1,250 was paid in re- 
spect thereof, pltfs. were entitled to recover the 
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167 1. Rights of insurer — After pay 
ment made — All remedies open U 
assured .] — Anchor Marinb Insur 
C o. tj. Phctcnix Insuranck Co, 
(1881), 6 A. R. 607.---CAN. 

167 ii. .] IMPRRUI 

RK I^NSUBANOB Oo. V. BULL (1889), 
8. 0. R. 697.— CAN. 


167 iU. 


.1 — auto 
the negUgeno 


injured by the negUgeno 
of defts. employees. Pltf. was In8nre( 
against Injury by such an accident a 


that which oocurrod, Sc tho Insurance 
CO. adjusted & paid his loss : — Held : 
the insurance oo., being called upon by 
pltf. to indemnify him, was by law 
subrogated to his rights against tho 
wrongdoer. — Gouon v. Toronto & 
York Radial Ry. Co. (1918), 42 
O. L. R. 415 ; 14 O. W. N. io.— CAN. 

d. .] — Brown v. British 

Columbia Elkctrio Ry. Co., [19251 
3 D. L. R. 734 ; 2 W. W. R. 685.— 

GAN. 

1641. Compensaiion paid to assured 


by third paHy — After payment by in- 
surer — Liabilily of assured to arcownf.l 
— When the ae8\u*ed is put in os good 
a position by the recovery from tho 
wrongdoer as if the damage insured 
against bad not happened, then for 
any surplus of money or other ad- 
vantage recovered over & above that, 
the insurer is entitled to be subrogated 
into the right to receive that money 
or advantairo to the extent of the 
amount pedd under the insurance 
policies.— National Firb Insurance 
Co. V. McLaren (1886), 12 O. R. 682,— 
GAN, 
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Insurance. 


Sect. 11. — SitbrogcUion. Sects. 12, 13 14 : Sub- 

sects. 1, 2 <fc 3.] 

full amount ot £81 15.9. Od.— H orse, Carriage & 
General Insurance Co., Ltd. v. Fetch (1916), 


83 T. L. R. 131. ^ 

Marine insurance.]— Part II., Sect. 25, post. 
Fire Insurance.]— Part III., Sect. 2, post. 


Sect. 12.— DISCOVERY AND INTERROGATORIES. 

Discovery & production of documents — Report of 
insurance agent to company.] — See Discovery, 
V^ol. XVIII., p. 135, Nos. 858-860. 

Ship’s papers.] — See Discovery, Vol. 

XVIII., pp. 93-95, Nos. 442-468. 

Interrogatories.] — See Discovery, Vol. XVIIT., 
p. 222, No. 1704. 


(2) There is no case in which it is said that that 
rule [of gratification] ought to be extended to 
cases other than to policies of marine insurance 
(Hamilton, J.). — Grover &> Grover, Ltd. v. 
Mathews, [1910] 2 K. B. 401 ; 79 L. J. K. B. 
1025 ; 102 L. T. 650 ; 26 T. L. R. 411 ; 16 Com. 
Cas. 249. 

168. Mistake of insured as to Identity of 
principal.] — man entered into a contract with 
the agent of an insurance co., to insure him, under 
the impression that he was dealing with the agent 
of another co. : — Held : there was a contract, &; 
the co. whose agent he dealt with was liable. — 
Mackib V. European Assurance Society (1869), 
21 L. T. 102 ; 17 W. R. 987. 

Annotation : — Beld. Murfltt r. Royal lojsoe. (1922), .38 
T. L. R. 334. 

Marine insurance brokers.] — 5scPart II., Sect. 5, 
post. 


Sect. 13.— ARBITRATION CLAUSES. 

Note. — The references in this section are to the 
pages & numbers in Volume II. dealing vnih the 
title Arbitration. 

Necessity for signature of submission by assured.] 

—See p. 315, No. 24. 

Whether arbitration clause in force & applicable.] 

—See pp. 332, 3.33, Nos. 14.5-147. 

Law governing construction of clause.] — See 

p. 335, No. 156. 

Condition precedent to arbitration.] — See p. 336, 
Nos. 162, 103. 

Effect on Jurisdiction of court.] — See p. 350, Nos. 

263, 264. 

Submission condition precedent to right to sue.] — 
See pp. 355-358, 360, Nos. 290-302, 308. 

Stay of proceedings — Agreement impugned.] — See 

p. 303, No. 325. 

Reference to foreign court.] — See p. 304, 

No. 329. 

Power of court.] — See pp. 365, 366, Nos. 

339-341. 

Grounds for granting or refusing.] — See 

pp. 369, 371, Nos. 359, 370, 373. 


8ectt. 14.— INSURANCE AGENTS. 

Sub-sect. 1. — In General. 

167. Contract made without authority — Whether 
capable of ratification — After knowledge of loss.] — 

(1) Where a contract of fire insurance is made by 
one person on behalf of another without authority, 
it ^nnot be ratified by the party on whose behalf 
it is naade after Sc with knowledge of the loss of 
the thing insured. 


Sub-sect. 2. — Whether Agent op Insurer or 

Insured. 

169. Fraudulent representation as to validity of 
policy.] — Pltfs. alleged that they hod aUowed an 
existing policy on the life of another to lapse & 
had taken out a fresh policy on the same life with 
defts. on the representation of defte.* agent 
that the policy was good & valid. On the death 
of the life insured defts. repudiated liability on 
the ground of absence of insurable interest t— 
Held : the question whether defts. could avail 
themselv'es of the alleged fraud of their agent & 
retain the premiums must be det-erminod by a 
jury. — Parr v. Ixindon, Edinburgh & Gijusqow 
Assurance Co. (1891), 8 T. L. R. 88, D. C. 

170. Agent filling up proposal form — Answers 
untrue — Insured ignorant of untruth.] — A policy 
of insurance against accidental injury was effected 
with an insurance co. through their local agent, 
The proposal form was filled up by the agent, 
many of the answ’crs filled in by him being false 
in material respects ; the false answ'ers were 
inserted without the knowledge or authority of 
appet., who signed the proposal form without 
reading it. The proposal contained a declaration 
in which appet. agreed that the statements in the 
proposal should form the basis of the policy, & the 
policy contained a proviso that it w^as granted on 
the express condition of the truthfulness of the 
statements in the proposal. Shortly after PRY* 
ment of the premium the insured was accidentally 
injured : — Held : (1) it was the duty of appet. to 
read the answers in the pi-oposal before signing it, 

; he must be taken to have read & adopU»d them ; 
&; (2) in filling in the false answers in tlie proposal 
the agent was acting, not os the agent of the 
insurance co., but as the agent of appet. ; & there- 


PART I. sect. 14, sub-sect. 1. 

e. Liability for nrgliyence .] — John- 
ston^. Graham (1863), 14 C. P. 9. 


t. .) — A. applied to an agen 

of an insurance co. to effect an Insur 
ance, & paid the premium. The agen 
gave the usual receipt, following i 
form supplied by the co. which de 
clared that a policy would be issued b 
the CO. in sixty days if aiiproved of b 
the manager. The agent did no 
r^ort the transaction to the co., t 
after the expiration of sixty days a fir 
occurred : — Held : the co., & not th 
insured, should sustain any damag 
occasioned by the agent’s neglect, I 
yi o CO. was liable for the loss by fire.— 
Patterson v. Royal Insurance Co 
1867), 14 Qr. 169.— CAN. 


-.] — Hawke 



Niagara 


District Mutual Fire Inhuha.nce 
Co. (1876), 23 Gr. 130.~CAN. 

b. .1 — Buck v. Kvowlto.v 

(1892), 21 8. C. R. 371.— CAN. 


k. .] — Henry r. BeattIk 

(19U3), 23 C. L. T. 30, 250.— CAN. 


1 . 


-. 1 — Stoness 


Anglo- 


American Insurance Ck). (1912), 21 
O. W. H. 405 ; 3 O. VV. SSO ; 3 
D. L. R. 63.— CAN. 


Co. V. GimopsKi (1914), 26 O. W 
8.52 : 7 O. VV. N. 9.5 ; 8 0. VV. N. 
33 O. L. R. 319 .— can. 


n. LiabilUy ftjr breach of definite 
intstructions.V — An agent of an insur- 
ance CO., who bos effected an Insur- 
ance in hr^h of bis express Instruc- 
tions, Is liable to indemnify the co. any 
loss unavoidably sustained by reason 


thereof. — Independent Cash Mutual 
Fire Insurance Co. v. Wintbbborn 
(1913), 24 O. W. R. 6: 4 O. W. N. 
674 ; 10 D. L. R. 113.— CAN. 

o. lieasonable care necessory.l — A 
person w'ho undertakes to procure 
insurance for another must use due 
dili^nco & reasonable care In the 
performance of his duties. — SnARPX v. 
(1905), 9 Nfld. h. n. 77.— 

NFLD. 

PART I. SECT. 14, SUB*SB0T. f. 

170 1. Agent /tiling up proposal form 
— Answerr untrue — Insured ignontnt 
of urUruih.] — Dowdy v, CIxnebal 
Animals Insurance Co. (1915). 8 
O. W. N. 01 ; 83 O. L. R. 268.-— CAN. 

17011. .1— -M’MmtAN 

V. Accident Inauranob Co., wSV# 
119071 8. C. 484,— SOOT. 
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fore the policy was void. — -Biggar v. Boor Life 
ASSURANCE 0o.» [1902] 1 K. B. 616 ; 71 L. J. K. B. 
79 ; 18 T. L. R. 110 ; 46 Sol. Jo. 105 ; sub nom. 
“ & Rock Life Assurance Co., 86 

(2) Dlstd. Goldins v. Royal London 
i)14), 30 T. L. R. 860 : Koelins v. Pearl 
L, T. 673. Consd. Paxman v. Union 
39 T. L. R. 424. Refd. Tofts r. Pearl 
110 L. T. 190. 

.] — Keeling v. Pearl 
Assurance Co., Ltd., No. 192, post. 

172. Property inspected & mis- 

described by agent.] — Re Universal Non-Tarifp 
Fire Insurance Co., Forbes & Co.’s Claim, 
No. 189, post. 

Effect of warranty by Insured that answers true.] 

— See No. 108, ante. 

Authority of agent to waive breach of conditions.] 

— See No. 177, post. 

173. As to payment of premiums — Premiums 
paid by note — Note not met.] — Lojidon & Lanca- 
shire Life Assurance Co. v. Fleming, No. 183, 
post. 

174. To collect Insurance money after loss — 
Policy sent to agent by Insured.] — It was a weU- 
known x>ractico recognised by law that, if an 
agent was employed to effect an insurance & did 
so, & then a loss occurred & then the policy was 
sent to him by the assured, he was the assured’s 
agent to collect {Walters, J.). — Legge v. Bya8, 
MOSIJ 2 Y & Co. (1901), 18 T. L. R. 137 ; 7 Com. 
Cas. 10. 

Annotation : — Mentd. Bradford v. Price (1923), 92 L. J. K. B. 
871. 




to 


Auxiliary Irisce. (1 
Asflco. (1923), 129 
Abboo. 8oo. (1923), 
Life Assoe. (1913), 


Marine Insurance brokers.] — See Part II., Beet. 5, 

ante. 


SuB-BECT. 3 . — ^Authority of Agent. 

See, generally. Agency, Vol. I., pp. 206 et seq. 

175. Receipt of renewal premium — After policy 
avoided — By lapse.] — Upon a policy of assurance 
on the life of A., the premium became due on 
Mar. 15, but was not paid until Apr. 12, when the 
country agent of the insurance co., through whom 
the insurance had been effected, gave a receipt for 
the amount of the premium. The instructions 
given by the co. to the agent were, that the 
premium on every life policy must be received 
within fifteen days from the time of its becoming 
due ; if not paid within that time, that he was to 
give immediate notice to the office of that fact, &, 
in the event of his omitting to do so, that his 
account would be debited for the amount, after 
the fifteen days had expired. No notice was given 
to the CO. of the non-payment of the premium 
within the fifteen days ; it was therefore entered 
in their books as paid on Mar. 15, & the agent was 
debited for the amount : — II eld : (1) the mere 

debiting the agent with the premium could not 
be considered as a payment to the co. by the 
assured ; (2) as the agent had no authority to 
contract for the co., the fact of his receiving the 
money after the expiration of the fifteen days, & 
the entry in the co.^s books debiting him with the 
amount, were no evidence of a new agreement 
between the co. & the assured. — Acey v. Feiinie 


172 i. 


I'*ropcrty inspected 


<£• misdescribed by aprnL] — Pltf. upon 
au application ror Insurance bulng 
read over to him, objoctod to the 
disi-uiHic, stated In the diuin*am, which 
was indorsed on the application, of 
the contiguous buildiufis. Defts.' agent 
who had prepared the diagram after 
a personal aurvoy of the premlsea, 
prouiisod to measure the distance & 
make the necessary alterations before 
sending it to the head office. IMtf. 
ihoroupon signed the application, but 
the agent forwarded it without having 
made the corrections. By one of the 
conditions of the policy it was providt^ 
that if au agent should fllf up an 
application, he should be deemed to 
be the agent for that purpose of tbo 
insiuTod & not of the co., but the co. 
will be responsible for all surveys 
tI 7 their agent personally ” : — 
diagram was a survey 
mthiu the proviso, & the co. were 
responsible for its inocouraoy. — 

bHANNON V. llASTINOS MUTUAT, IN- 
mniANCE Co. (1877), 2 A. 11. 81 ; 2 
8. C. R. 394 ; 25 C. P. 470. — CAN. 

7 — SOWPEN V. 


172 Hi 


* ’ •••* — UAROIAN 


p. 


]— Phcenix Absuran 
Brrkchrkb (1006), 


Co., Ltd. v. mrri 

C. L. K. 048.~AUS. 

niao^a District Mutual Insi 
anok Co. (1863), 13 O. P. 331.--OAi 

' * J — Graham v. Ontai 

O.TsM.-tj'Sf.''”’' 

anjjS’’.?? ’’t Iniurtu^, by*rt^iJK 
form that has boen ^ 
the oo. adopte 
o^n contained in it as 1 

bound by them, & if su 
ui* untrue Sc material, t 
??• U'lli be relieved of all liability tmd 

•0 ^ * “'“t, in dot 

■o, oe rmarded not m ageat ot t 


Insurer but of the assured. — Canadian 
Credit Men’s Trust Assocn. v. 
Koval Scottish Insurance Co., lie 
Martin, 119231 2 D. L. 11. 245 ; 50 
N. B. H. 191.— CAN. 

4. ] — IIOLDAWAY V. 

Biuttsh Crown AssniANCE Corpn., 
Ltd,, 1 1925 j 1 D. L. H. 386.— CAN. 

b. .] — Connors e. London 

& Provincial Ashi’ranck Co. (1913), 
47 I. L. T. 148.— IR. 

0. I*roposal signed by insured 

without readirw.] — Where on appet. 
for insurance allowa an agent to flu In 
the answers In the application form & 
signs the same without taking the 
trouble to read it to see if the answers 
ore correct the agent should be treated 
as the agent of appet. In so doing. — 
Whitney e. Great Northern In- 
surance Co., [19181 2 W. W. II. 167. — 
CAN. 

d. .1 — Life & Health 

Assurance Assocn., Ltd. r. Yule 
(^1904), 6 F. (Ct. of Bess.) 437 : 41 

Sc. L. K. 316; 12 S. L. T, 690.— 

SCOT, 


e. As to payment of premiums. J — 
When an Insured is aware that the 
agents ore paying hla premiums to the 
insurers, with his assent Sc upon his 
request, express or impHod, & that the 
B^uta are looking to him to reimburse 
them, the relation of principal Sc agent 
Is created between the agents Sc the 
insured Sc the agents may maintain 
on action to recover premiums so paid. 
— Mo watt V. Good ALL (1915), 3 1 
W. L. 11. 537; 24 D. L. Jl. 781; 21 
B. C. R. 394; 9 W. W, R. 171.— CAN. 


f. Cancellafion of policy.] — The 
Insurance broker through whom the 
assured ofleots Insuiunce is his agent 
for all purposes In connection there- 
with, Scho is also the agent of the co. 
for the purpose of giving notice of the 
cancellation of the policy. — Narata 
V. Dominion Fnuc insurance Co. 
(1916). 62 8. C. R. 294,— CAN. 


PART I. SECT. 14, SUB-SECT. 8. 
1761. Receipt of renewed premium — 
After policy atoMed-^^ Mpse.J — An 
agent ot a fire Insurance co. has an 


irapliod authority in the absence of 
notice to the contrary to receive 
renewal premiums, such a power being 
indiepensable to the carrying on of 
the business. — G ardner v. Home & 
CoiADNiAL Assurance Co. (1871), 8 
N. S. R. 204.— CAN. 

176 ii. .] — Manufac- 

turers’ Accident Insltianck Co. r. 
PUDSEY (1897), 27 S. C. R. 374.— CAN. 

176 iii. .] — Marshall 

V. Western Canada Fire Insurance 
Co. (1911), 18 W. L. R. 68 ; 4 Bosk. 
L. R. 181.— CAN. 

176 iv. .] — Scott v. 

Accident Assocn. of New Zealand 
(1888), 6 N. Z. L. R. 263.— N.Z. 

g. IFoiver of breach of condition — 
Tune for claim.} — A condition In a 
policy w as, that no suit should be sua- 
tainod against the co., unless brought 
six months after the loss. Within this 
time pitf. presented his claim for 
loss, when It was agreed by parol 
between liim & D., acting for defts., 
that if pltf. would not prosecute his 
claim until S. returned from England, 
dofta. would pay the same Sc take no 
advantage of this limitation clause ; — 
Held : D. had power to bind the co. 
as their agent. Sc wh&t had taken place 
amounted to a waiver of the condition. 
— Brady v. Western Insurance Co. 
(1867), 17 C. P. 597.— CAN. 

h. Payment of premium .] — A 

policy of life insurance contained a 
condition that It should not bo binding 
witil the advance premium was paid 
& the policy delivered to applt. for 
Insurance : & that no agent of the co., 
except the president or secretary* 
should have any authority to waive or 
alter any of the oonoittons. The 
premium never was In fact paid, nor 
was the policy delivered ; Sc although 
the assured aid tender the premium 
to the agent, who declined to receive it 
& agreed to give time for the payment 
ot it till It was demanded. Sc to hold 
the policy in the meantime for the 
assured : — Held : as the agent was 
neither the president nor seoretary of 
the 00 ., he had no authority to waive 
the oondiUon reauiring payment of 


AR JiDjr; 1 \y(B7 



56 


Insurance. 


Sect, 14. — Insurance agenta: Svb-aecL 3. ] 

(1840), 7 M. & W. 161 ; 10 L. J. Ex. 9 ; 151 E. R. 
717. 

Anno/cUions : — As to (1) Apld. London & Lancashire Life 
AsBce. V. Fleming, [1897] A. C. 499. As to (22 Distd. Jte 
Economic Fire Office (1896), 12 T. L. R. 142. Refd. Wing 
r. Harvey (1854), 5 De G. M. & G. 265 ; Splonts v. Lofevro 
(1863), 11 L. T. lit. 

176. .] — ^An agent for an assur- 

ance CO. has no implied authority to waive a 
forfeiture of a policy. A. insured ^ wife’s life ; 
the premiums were to be paid weekly, & the 
policy forfeited if the premiums should be in arrear 
for more than four weeks. The premiums were 
not paid for eleven weeks. The agent of the co. 
then received payment of the arrears : — Held : in 
an action on the policy, the co. were not liable, & 
the agent had no implied authority to waive the 
forfeiture by accepting payment of the arrears. — 
British Industry Life Assurance Co. v. Ward 
(1856), 17 C. B. 644 ; 27 L. T. O. S. 81 ; 20 J. P. 
391 ; 139 E. R. 1229. 

Annot^iiion : — ^Befd. Card t\ Carr (1856), 1 C. B. N. S. 197. 

177. By breach of condition.] — 

Indorsed upon a life policy was a condition that 
the policy should be void, & the money secured 
thereby forfeited to the use of the insurance co., if 
the insured should go beyond the limits of Europe 
without the licence of the directors. The condition 
was infringed by the insured going to reside in 
Canada, where he died ; but after the breach, the 
local agent of the co. at the place where the policy 
had been effected continued to receive the usual 
premiums upon the x)olicy, with notice of the 
breach of the condition, which he represented as 
not invalidating the policy, pTOvided the pi^emiums 
were regularly paid : — Held : (1) the notice of the 
breach of condition given to the agent of the insur- 
ance co. was constructive notice thereof to the 
CO. ; (2) the latter, whether they had express 

notice of the breach or not, were precluded by the 
conduct of their agent from insisting upon the 
forfeiture upon the death of the insured. — Wing 
V. Harvey (1854), 5 Do G. M. A G. 265 ; 2 Eq. 
Rep. 533 ; 23 L. J. Ch. 511 ; 23 L. T. O. S. 
120 ; 18 Jur. 394 ; 2 W. R. 370 ; 43 E, R, 872, 
L. JJ. 

Annotations: — As to (2) Consd. Splonte r. Lefevre (1863), 
1 1 L. T. 114; Mackie v. European Assce. Soc. (1869), 21 
L. T. 102. Folld. Holdsworth Lancashire & Yorkshire 
Insce. (1907). 23 T. L, R. 521. Refd. Card t-. Carr (1856), 
1 C. B. N. 8. 197 ; Yorkshire Insce. v. Cralne, [1922] 2 
A. C. 541. 

178. Waiver of breach of condition — Departure 
beyond seas.] — ^W ing v. Harvey, No. 177, ante, 

179. Contract to grant poiicy.] — An ordinary 
local agent of an insurance co. is not, without 


special authority, authorised to bind the co. by a 
contract to grant a policy. The London agent of 
a county insurance co. received pltf.’s proposal for 
an insurance. Pltf. paid the annual premium to 
the agent who promised that he should have the 
policy. The agent retained & misapplied the 
money & never forwarded the proposal to the co. ; 

— Held : in the absence of proof of special authority 
to the agent that the co. were not Dound to grant 
the policy. — Linford v. Provincial Horse & 
Cattle Insurance Co. (1864), 34 Beav. 291 ; 5 
New Rep. 29 ; 11 L. T. 330 ; 28 J. P. 803 ; 10 
Jur. N. S. 1006 ; 65 E. R. 647. 

Annoiation : — ^Reld. Murfltt v. Royal Insoo. (1922), 38 
T. L. R. 334. 

Authority question of fact.] — Pltf., 

who owned an orchard & a garden alongside a 
railway, submitted to a subordinate local agent of 
defts., who were an insurance co., a proposal for 
insuring his trees & fruit against fire. The agent 
said that the pltf. would be held covered, pending 
defts.’ decision whether they would accept the 
proposal. Then a fire occurred, & aft-er the fire 
but before defts. knew of it they refused to accept 
the risk. The agent had no express authority from 
defts. to make the bargain with pltf. In an 
action on the oral contract made by defts.’ agent : 

— Held : on the facts defts.’ agent had implied 
authority to make the contract, A pltf. was in the 
circumstances entitled to recover. — Murfitt v. 
Royal Insurance Co., Ltd. (1922), 38 T. L. R. 
334, 

See, also, No. 184, poet. 

181. Delegation — Appointment of sub-agent.^ — 

Though an agent cannot delegate his authoritv, 
yet there are many acts which he must necessarily 
do through the agency of other persons, A which 
are valid when so done. 

A proposal for a life policy was accepted, on 
behalf of a London assurance co., by their agent in 
Australia, who acted in the transaction through 
the medium of a sub-agent, A the premium was 
paid. It was held binding on the co., although 
the agent had no authority to appoint a siib- 
agent, A although there were some informalities, 
but of form only. — Rossiter r. J’rafalgar Life 
Assurance Assocn. (1859), 27 Beav. 377 ; 64 
E. R. 148. 

See, generally, Agency, Vol. I., pp. 388 et eeq. 

182. Acknowledgment of receipt of premium — 
Premium not in fact paid.]— Re Economic P^re 
Office, Ltd. (1890), 12 T. L. R. 142. 

183. Variation of conditions — In policy — Pay- 
ment by promissory note.] — (1) Whore a life policy 
contains provisions to the effect that it shall not 

o. .] — Penij^y r. Braco.v 

Assukaxck Co. (1859), 7 Gr. 130. — 

CAN. 

p. .1 — Pattkksox r. Royal 

IvsuRANCE Co. (1867), 14 Or. 169. — 

CAN. 

q. Payment for services 

rendered.] — An ageat of an insuranco 
CO. has no power to bind the co. 
by glvioK a policy-holder a receipt for 
the amount of a premium a$i payraont 
for Bcrvices alleged to have been 
rendered by the policy-holder to the 
CO., the policy on iU» face providing 
that payment of the premium In caBh 
to the CO, woa nocewaary. — TiKRNAN 
V. Pkoplb’h Lifk InruranubCo. (1896), 
23 A. K. 342.— CAN. 

198 1. Variaiion of condUione — In 
policy — Payment by promissory note.] — 
Moffatt V. Rklianck Mutctai. Lifb 
Assuranok Socucty (1881), 46 U. 0. R. 
661.— CAN. 

188 fl. .] — Even If an 

agent who rooeivea an application for 


the premium. — CALHorx v. Uxiox 
Mutual Life Insurance Co. (1879), 
19N. B. R. 13.— CAN. 

k. Taking hazardous employ- 

mad.] — A life policy was sublcct to 
a condition making it void if the insunnl 
tooka hazardous employment, without 
the written permission of the president 
of the CO. The assured did take such 
emplojTnent without such written 
peiTOlasion, but with the assent of the 
CO. 8 provincial agent, & after the 
change of occupation paid a premium, 
^ich was retained by the co. with 
knowledge of the change of occupation : 
•^Hela : the co. was estopped from 
**klng advantage of the forfeiture 
olauae. — E lson v. North America .v 
Lwte A^urance Co. (1902), 9 B. C. R. 
474 , affd.,sub rum. North American 

. ^ *7 7 Indorsement of insurer on 
Lords, Ltd., Lord «. 
Union Sc National Insur- 
ance Co., [19241 4 D. L. R. 269.— CAN. 


179 i. (’onlract to grant policy .] — An 
Insurance agent, though ho may have 
authority to receive proposals & 
premiums, has no noceasarlly authority 
to bind his principals to the issue of a 
policy. — Frazer v. I^hckvix Assur- 
ance Co. (1889), 10 N. S. W. L. R. 
246,— AUS. 


179 il. 


.] — Henry r. Agri- 


cultural Mutual A-sBntANCK Co. 
(1865), 11 Gr. 12.5.— CAN. 

179 iii. .] — Parsons r. Queen 

Insurance Co. (1878), 29 C. P. 188.— 

CAN. 

179 iv. CocKBuTiN c. BRn-isn 

America AssuRAStrE Co. (1890), 19 
O. R. 245,— CAN. 

m. DeUgaiion.] — Waucicrville 
Match Co. v . Scottish Union CX). 

L. T. 8 ; 6 0. L. R. 674 ; 
1 O. W. R, 647 ; 2 O. W. R. IfifC.— 

CAN. 

n. Acknowledgment of receipt o. 
W ^ ium .] — ^Moorr V . IIalfet (1883) 
9 V. L. R. 400.— AUS. 
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be in force till the first premium is paid, & that if 
a note be taJken for the first or renewal premium & 
not paid the policy is void at & from default, the 
onus is on the policy holder to prove cash payment 
of the premium. 

(2) Where the insurers’ agent accepts in pay- 
ment of a premium a note which is not paid when 
due, there is no presumption that he was to raise 
money thereon as an agent for the insured, & pay 
the premium out of the proceeds. 

(3) Where the insurers accept their agent’s note 
in discharge of an account current between them 
in which the agent was debited with the amount 
of the premium, that affords no presumption of an 
intention to treat their own agent as agent for the 
insured, or the insurance as subsisting contrary 
to the terms of their contract with the policy 
holder. — London & LANCASHraE Life Assurance 
Co. V. Fleming, [1897] A. C. 499 ; 66 L. J. P. C. 
110 ; 13 T. L. R. 672, P. C. 

184. In proposal form.] — The agent of an 

insurance co. obtained from jpltf. a proposal for 
insurance against accident. In the proposal pltf. 
overstated his height & understated his weight. 
The proposal form stated that the statements 
therein were to fomi the basis of the policy, & 
tliat the proposed insurance was not to be bindiing 
on tlie co. until a policy should be issued in respect 
thereof. Pltf. paid the first year’s premium to the 
agent & received a receipt upon which was printed 
“ Held covered for fourteen days from date hereof, 
subject to the conditions of the policy, unless the 
proposal be previously declined.” There was 
evidence that the agent told pltf. that he would be 
insured right away, & if he did not hear within 
fourteen days he might treat himself as insured. 
After the expiration of the fourteen days pltf. 
was injured by an accident. The proposal was, 
in fact, declined by the co., but no notice of the 
refusal was sent to pltf. : — Held : (1 ) the agent had 
no authority to make the statements to pltf., 
pltf. was not insured at the time of the accident ; 
(2) the misstatement avoided the policy. — Levy 
r. Scottish Employers’ Insurance Co. (1901), 
17 T. L. R. 229, D. C. # 

185. Variation of amount secured by policy.] — 
Pltf. eft'ected a semi-tontine life policy for £5,000 
with defts. through their agent, who had pre- 
viously represented to him in writing that the cash 
value at the end of fifteen yearn w’ould be £7,390. 
Clause 11 of the policy stated that the contract 


between the parties was completely set forth in the 
policy & the application therefor, & that none of its 
terms could be modified exc^t by an agreement 
signed by one of certain officers, of which the 
agent was not one. At the end of the fifteen years 
pltf. claimed £7,390, which defts. refused to pay, 
upon the ground that under the policy only 
£6,106 58. was due ; — Held : assuming that the 
agent had authority to make the representation, 
it was not a separate & collateral agreement, as it 
was inconsistent with the terms of the policy & 
expressly excluded by Clause 11, & therefore it 
was not admissible in evidence against defts. — 
Horncastle V. Equitable Life Assurance 
Society of United States (1906), 22 T. L. R. 
735, C. A. 

Annoiation : — Bold. Comorford v. Britannic Assce. (1908), 

24 T. L. R. 593. 

186. .] — ^Pltf. effected a policy of insurance 

with deft. co. on the life of her husband for £150, 
there being an endorsement on the policy that the 
sum assured was £37 10s. for the first year after 
which it was to increase at the rate of £37 10s. per 
year until it reached the full sum of £150. In the 
negotiations for the policy & before the first 
premium was paid the superintendent of the branch 
office where the insurance was effected without 
having actual authority from defts. to do so, 
promised pltf. that she would be paid the full sum 
of £150 if her husband died from accident as dis- 
tinguished from disease even before the expiration 
of the third year of the insurance. The husband 
was accidentally drowned during the second year 
of the insurance : — Held : the superintendent had 
no ostensible authority to make the promise & 
defts. were not liable for more than £75. — Comer- 
ford V. Britannic Assurance Co., Ltd. (1908), 
24 T. L. R. 593. 

187. Expression of opinion as to effect of policy.] 

— Manufacturers of explosives insured their 
buildings & the contents thereof by policies of 
insurance whereby the insurers agreed to pay the 
sums named if the property or any part thereof 
should be destroyed or damaged by fire. Each 
policy contained a condition to the effect that the 
insurance did not cover loss or damage by ex- 
plosion, except explosion by illuminating gas, & 
a memorandum indorsed in these words : “ This 
policy does not cover loss or damage by fire 
following any explosion unless it be proved that 
such a fire was not caused directly or indirectly 


a policy of life & accident Insurance 
has no authoritv to rocelvo payment 
for the preniima by way of a promissorj' 
note, yet If the agent actually receives 
cash for the premium through dis- 
count of a note & accounts for It to 
the CO. duriner the lifetime of appet. & 
before an accident occurs, the co. 
camiot sustain the objection that the 
premium was not paid at the time of 
the accident. — D ubuc r. New York 

qaT® [1926] 4 D. h. R. 

364 ; 3 W. W. R. 386.— CAN. 
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policy, the affent is applied 


for permission to chauerc the location 
of the goods insured or any of the 
conditions of that policy, appet. 
deals with that a^nt at his peril, fc if 
in fact the aerent has no authority, the 
assent (riven by him Is of no avail, 
oven although the person obtaining 
t he assent has no knowledge} of the lack 
of authoclty. — Journay v. Railway 
Passknoerb Absuran'cr Co., [1924] 
1 D. L. R. 308 ; 60 N. B. U. 501.— CAN. 

184 i. In proposal form. ] — 

Where an a^ent of a fire Insurance oo. 
tAkos several written proposals for 
insurance from a person the co. Is 
not liable if the oKcnt subsoquontly 
accepts a permanent risk upon a verbal 
proposal, varying the former risk which 
had been, to the knowledge of the 
insured, aoo^ted by the oo. — Jones v. 
London & Lancashire Fire Insur- 
ance Oo. (1886), 6 N. Z. L. R. C. A. 38. 
— N.Z. 

t. Pledging company's credit — 
For travmir^ aroenscs.]-— A travelling 
agent, employed by a life assurance 
society to solicit applications for 
policies of assurance on their behalf, 
has no implied authority to pledge the 
credit of the society for travelling 
expenses. — National Mutual Litb 


Assocn. of Australia v. Angelo 
(1912), 14 W. A. L. R. 52.— AUS. 

a. Granting insurance in own 
/arowr. }— The agent of an insurance co. 
cannot, without the express sanction 
of his principals, grant an insurance in 
his own favour binding on the co. — 
White v. Lancashire Insurance Co. 
(1879), 27 Gr. 61.— CAN. 

b. Cancellation of policfcs l — Evi- 
dence that the agent of a foreign insur- 
ance oo. received applications for 
insurance & forwarded them to the 
CO., collected tlie premiums, received 
& delivered the policies, Sc settled & 

S aid Uie losses, does not authorise him 
) canoe) policies issued by the co. — 
Palmer e. Ocean Marine Insurance 
Co. (1890), 29 N. B. R. 601.— CAN. 

0. .1 — Confederation Lite 

Absuranck Co. v. McInnes (1895), 4 
B. C. R. 126.— CAN. 

d. Adoption of compromised adjvsi- 
ment of loss.] — Kirk v. Northern 
Assurance Co. (1898), 31 N. S. R. 
(19 R. & G.) 325.— CAN. 

6. AlUration of poUcy.] — An agent 
of an Insurance oo.. without authority 
from any one, upon the request of the 
assured, altered an employer’s liability 



58 


Insuhance. 


Sect* 14 . — Insurance agents: Syh-seois. 3 <£? 4.] 

thereby or was not the result thereof.” During 
negotiations between the manufacturers & an 
agent of an insurance co. for the issue of a fire 
policy the manufacturers asked the agent whether 
the co.’s ordinary fire policy covered damage done 
by an explosion following a fire. The agent in 
reply quoted the terms of the condition men- 
tioned above & informed the manufacturers that 
damage caused by an explosion resulting from a 
fire would bo covered by the co.’s ordinary fire 
policy save that loss or damage as specified in the 
condition would be excepted. The manufacturers 


, been entered into through the medium of Mm their 
agent} his powers as agent being restricted by the 
limitation of the powers of. his principaJs.— 
Montreal Assurance Co. v* M'Gillivray (1869), 
13 Moo. P. C. C. 87 ; 8 W. R. 166 ; 16 E. B. 83, 
P. C. ; subsequent proceedings (1861), 18 Moo. 
P O C. 127 P. C. 

Marine Insurance— Agent of Insured— Authority 
to Insure.]— Part II., Sect. 6, sub-sect. 1, B., 

I ante. 

Agent of Insurers .] — See Part II., Sect. 6, 
sub-sect. 2, B.. ante. 


understood the qualification to refer only to an 
explosion due to hostile action, “ loss or damage 
occasioned by foreign enemy ” being one of the 
exception risks in the condition ; — Held : the 
representation by the agent was a representation, 
not of fact, but of law, namely, as to the meaning 
& effect of the condition. — Re Hooley Hill 
Rubber & CHEftiicAL Co., Ltd., & Royal Insur- 
ance Co., Ltd., [1920] 1 K. B. 257 ; sub nom. 
Hooley Hill Rubber & Chemical Co., Ltd. 
V. Royal Insurance Co., Ltd., 88 L. J. K. B. 
1120; 121 L. T. 270; 35 T. L. R. 483; affd. 
without affecting this point, [1020] 1 K. B. 264, 
C. A. 

Annotation : — Mentd. Curtis's & Harvey (Canada) v. North 

British & Mercantile Insce., [1921] 1 A. C, 303. 

188. Acts Of agent ultra vires insurers — Know- 
ledge of insured.] — The Montreal Assurance co., 
was incorporated by the Canadian Ordinance, 
4 Viet. c. 37, & 6 Vict. c. 22. By sect. 4 of the 
latter statute, it was provided, that all policies of 
insurance should be subscribed by three directors, 
coimtersigned by the seci'etary & manager, & 
under the seal or the corpn. By a bye-law of the 
CO., made in conformity with the powers conferred 
by the ordinance & statute, a resolution to the 
same effect was passed. II. mortgaged a house In 
Lower Canada to R. Some time afterwards R.’s 
representative being dissiitisfied with the security, 
applied for repayment of the mtge. money, when 
H. agreed to insure the mortgaged premises in a 
certain sum for the benefit of the mtgee.’s repre- 
sentatiA e. In pui'suance of this arrangement, H. 
applied to the Montreal As.surance co., through M., 
their manager A agent, to insure the premises 
against fire. H. w’as unable to pay the premium, 
A proposed to M. that the co. should take his pro- 
missory note, payable in twelve days. This was 
agreed to by M., & a promissory note given, M. 
at the same time promising to send the policy. 
The particulars of the policy were entered in the 
books of the co., but the note being dishonoured 
when due, the entry was erased. The policy was 
never issued. Shortly afterwards the premises 
were burnt down : — Held : ( 1 ) the powei-s of M. 
as manager, being public, must be taken to have 
been knowm to U., the insured, & the acts of M. 
in the transaction were ultra vires & void, not 
being within the scope of his general authority as 
manager, &, therefore, not binding upon the 
Montreal Assurance co. ; (2) as such a contract 
was not binding on M.’s principals, it did not be- 
come binding upon them by reason of its having 


Sub-sect. 4.— Proposal Form filled up by 

Agent. 

189. Statement untrue to knowledge of agent — 
Insured Ignorant of untruth — Buildings Insured 
inspected but misdescribed by agent.] — A fire in- 
surance w^as effected in respect of certain property 
through an agent, D., who inspected the premises. 
One condition of the policy was, that any material 
misdescription of the property would render the 
policy void. The buildings w^ere described as 
built of brick & slated, but it turned out that one 
of the buildings was not roofed with slate but with 
tarred felt. Tlie co. alleged that D. was not their 
agent, but the agent of the insured ; that the 
misdescription rendered the policy void i—Held : 
the misdescription was irrunaterial, A not sufficient 
to vitiate the policy ; but if material, it was made 
by D. as the agent of the insurance co., A the 
insured were not responsible for it . — lie Universal 
Non-Tarifp Fire Insuiiance Co., Forbes A Co.’s 
Claim (1875), L. B. 19 Eq. 485 ; 44 L. J. Ch. 761 ; 
39 J. P. 500 ; 23 W. R. 461. 

190. .] — (1) In an action to recover 

the amount of a policy of insurance upon the life 
of a child, pltf.’s step-sister, evidence was given 
of a promise made by pltf. to the mother of the 
child to take care of the child A help to maintain 
it. No objection was taken on beiialf of defts. 
that pltf. had not in fan! incurred any expenditure 
in respect of the child : — Held : the pltf. had an 
insurable interest in the child’s life, A was entitled 
in the absence of any objection as to the amount in 
fact expended by her, to recover the amount of 
the policy. 

(2) Pltf. told the agent all about the child, the 
agent accepted the proposed life, A the terms of 
the policy are those of which pltf, was informed at 
the mterview betweem her A defts.’ agent. Pltf. 
is not bound by false statements inserted, without 
her knowledge, in the policy by detts.’ agent (Lord 
Coleridge, C.J.). 

(3) Supposing a person enters into a contract 
to payjnoney which he is not bound to do by law, 
the securing repayment of that money to himself 
is an insurable in^rcst (Lord Coleridge, C.J.). — 
Barnes v. London, Edinburgh A Glasgow Life 
Insurance Co., [1892] 1 Q. B. 864 ; 8 T. L. R. 
143 ; 36 Sol. Jo. 125, D. C. 

Annotation*: — A* to (1) Dbtd. Harse ». Pearl I>lfe Assoe., 
11003) 2 E. B. 02. ROd. Grimths v. Fleming. {10001 1 
K. B. 805 ; Toftar. Pearl Life A»»oc. (1018), 110 L. T. 100. 


policy wWoli had been sent to him for 
delivery to the assured by niaklnir it 
comprehend the workmen at a place 
other than those named in the policy : 
— Held : the co. could not be held to 
have authorised the alteration & wore 
not bound by the contract as altered. — 
PlOOTT V. EjUTLOYERS’ LIABILITY 
Corpn. (lOOO), 3l 0. R. 

t, I$9uino ” binder " c/ter termino’ 


ti^ of agency A — Kline Bivotiikrs fic 

IK817RANCB CO. 
(1912), 47 S. C. R. 252.— CAN. 

f . A^pianre of wrong premium.] 
n the absence of proof of srwclal 
authority to the agent, acceptance by 
him of a wrong premium does not bind 
insurers. — K jva Hai v. Northern 
Assu^noe Cp» Ltd. (1024), I. L. R. 2 
Ban. 158.— INO. 


PART 1. SECT. SUB-SECT. 4. 

190 i. Statement untrue to knowledge 
of agent — Inenred ignorant of imfiyfA.l 
— ^Matk *. Colonial Mutual Life 
Assurance Society, Ltd. (1034), 86 
C. L. R. 14.— AUS. 

190 11. .) — WttmmN 

Auntralun Insuiunox Co., ltd. v. 


AUNTRALUN iNSUtUNOX CO., LTD. 

Dayton. riOSof V. L. R. 688 i 86 
C, L. n, 356 ; 81 ArgUt L. R. ItO.-^US. 
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Proposal slgnsd by Insured with- 
out reading.] — B iooab v. Book Life Assxtbaece 
Co., No. 170, ante. 

192 . Statements not agreeing with 

answers of assured— Proi> 08 al form signed In blank.l 

The agent of an insurance co. suggested 

to a married woman that she should insure the 
life of her husband, & obtained her signature to a 
proposal form which the agent of the co. took away 
with certain of the questions contained in the form 
left unanswered. He subsequently saw the hus- 
band & asked him certain questions as to his 
health, to which the husband returned true 
answers. The co.’s agent, however, filled in 
untrue answers to certain questions in the pro- 
posal form, & the policy was issued. The insur- 
ance co. claimed that the policy was vitia.ted by 
the untrue answers to the questions affecting the 
health of the assured’s husband, & also by tmtrue 
statements in the proposal form as to his age. 
The date of birth was stated in the proposal as 
Nov. 28, 1863, & the age next birthday as forty- 
eight. The proposal form was signed in Oct, 
1920, 80 that it was obvious that one of these 
answers was inaccurate, if not both : — Held : with 
regard to the untrue statements of age, as it must 
have been obvious to the insurance co. that there 
was a mistake somewhere, &; they nevertheless 
chose, without further inquiry, to issue a policy 
upon a proposal form which contained a mistake 
on the face of it, there was no ground, in the 
absence of fraud, for vitiating the policy ; &, with 
regard to the untrue statements as to health, the 
agent of the insurance co. having been employed 
to negotiate such contracts & to fill up proposal 
forms for persona who could not fill them up for 
themselves, & having put do\STi answera which 
W'ere contrary to the facts stated to him by the 
assured, was in so doing the agent of the insurance 
CO. & not of the assured, & the policy w'as not 
vitiated by such untrue statements. — Keei.ing v. 
Pearl Assurance Co., I/td. (1923), 129 L. T. 673. 

193. Whether knowledge of agent know- 

ledge of insurers.] — B awden v. London, Edin- 
BUROFI & GT.ASOOW ASSURANCE Co., No. 200, posi. 

194. Innocent misrepresentation by agent — 
Proposal form filled up from recollection — Onus 
of proof of statement by Insured.] — A party applied 
to the agent of an insurance office, to effect an 
insurance on the life of his son. The agent gave 
to him a printed form of application, which was 
filled up, as to the name, age, etc., of his son, &, 
signed, but he did not fill up the declaration as to 
the nature of liis pecuniary interest in his son’s 
me. The agent had inquired into these par- 
ticulars, Sl filled them up after the insiu*er had left 
lus office, with a statement which was incorrect. 
The insurance was effected ; but, on the death of 
the nominee, the co. refused to pay the amount 
of the policy, on the ground that the interest of 
the insurer was falsely described, & that the policy 


was therefore void. No evidence being produced 
as to the statements which were made to the agent 
respectii^ the matters inserted by him in the 
declaration, the ct. refused to rectify it, or to 
grant an injunction to restrain the co. ftom setting 
up the declaration as a defence to an action at 
law. — Parsons v. Bignold (1846), 15 L. J. Ch. 
379, L. C. 

Annotation : — Consd. Re Universal Non-Tariff Fire Insce., 

Forbes' Claim (1875), L. R. 19 Eq. 485. 

195. Mistake — Premiums returned.] — 

11 . & K. entered into negotiations with 0., the 
London agent of a Scottish insurance co., for 
the purpose of effecting a policy on the life of H., 
a merchant ; & it was verbally agreed between B. 
& K. &; 0. that the policy should be granted 
authorising the assured, under certain conations, 
to make voyages in the way of business to 
the ports of Morocco & other ports in the Mediter- 
ranean, & on the coasts of Africa & Asia. A written 
proposal, in the bandwriting of one of the partners 
R. & K., was communicated by C. to the co., in 
the following terms, differing by mistake, as 
R. & K. alleged, from the agreement they had 
previously m^e with C. : — “ Mr. H. to be at 
liberty to visit, on business, Tangiers, or any other 
port VFithin the Mediterranean, without subjecting 
himself to any extra premium, or having to apply 
for a licence ; but it Ls understood that he is not 
to reside out of Europe at any place in the Mediter- 
ranean beyond the period of three months, or to 
go to the interior of Asia & Africa. The above 
memorandum to be indorsed on the ix)licy.” A 
policy was accordingly granted, whereby £2,000 
was assured to be paid to R. A K. after the death 
of H., with a proviso that in case H. should depart 
beyond the limits of Europe the policy should be 
void. A memorandum was indorsed on the policy 
to the effect that, notwithstanding the restriction 
contained in it, H. should enjoy such liberty as 
mentioned in the above-written proposal. H., in 
the course of liis business, visited Casa Blanca, a 
small port on the Atlantic coast of Morocco, south 
of Tangiers, & died there before he had resided 
tlu*eG months. The ct., on a bill being filed for 
that purpose by R. & K., refused to rectify the 
policy, as against the co., so as to express the true 
agi'oement between R. & K. & C., but declared the 
policy to be not binding on either pltfs. or the co. ; 
& ordered the premiums which pltfs, had paid to 
be refunded, as ha\dng been paid by mistake, & 
the policy to be delivei’ed up to defts. — Fowler v. 
Scottish Equitabijs Life Insurance Society & 
Ritchie (1858), 28 L. J. Ch. 225 ; 32 L. T. O. S. 
119 ; 4 Jur. N, S. 1169 ; 7 W. R. 5. 

196. .] — As to the mistake in 

filling up the proposals, it was made by the co.’s 
own agent, who had been told the truth, & filled 
in the statement as he understood it, & accepted 
the proposals. Then, as to the other point, the 
object of the father was to benefit the children of 


, 191 i. — 

oy insured 


- - — Proposed signed 
wilhotd reading.] — An 
for InsUTanoe on tho 
a bam contained the 


appUcAtlon 
oontonta of 

question “ Is there any inoondiary 
^^^atened or apprehended 1 * 
^ Which the answer was ” No.” Pltf., 

learned'* that the 
placed a higi 
as o 

, ^ This 

. to the CO.'S agent who filled 
oatlon & the answers to the 
The application was then 
who was not an 
oian, nnt he did not read over 


the applioation. Sc was not told that 
the question had been answered tn the 
negative I'—Heid : pltf. w'as bound by 
hla untrue answer to the question, it 
being material to the risk. — K nisblbx 
«. BarriaH America Assuranub Co. 
(1900), 33 O. It. 376.— CAN. 

191 IL .] — M'MnxAN 

e. Aocidbnt Iksurancb Co., Ltd., 
I1907J S. C. 484; 44 So. L. 11. 334 ; 
14 S. L. T. 710.— SOOT. 

191 ill. .] — ^Vasssn V. 

GARSBTr (1911), E. D. L. 188.— S. AF. 

h. Innocent misrepresentation by 
aeent-^Mistake.}—Bj the mutual mis- 
take of the agent Sc appet., an appUoa- 
Uon tor insuraaoe contained a wrong 


description of the property : — Retd : 
the Insurance oo. was not liable. — 
Laird v. Canada Wkatukr Insur- 
ANCK Co. (1914), 29 W. L. K. 570 ; 7 
W. W. R. 821.— CAN. 

k. Insured no< consulted.] — An 
appot. for insurance is bound by a 
false statement contained In the applica- 
tion, even it the agent has filled in the 
answer to the question without putting 
the question to appet. — BleakueY v. 
Niagara District Mutual Insurance 
Co. (1869), 16 Or. 198.— CAN. 

l. Premises inspected <fr misde- 
scribed by agent — JNo fraud or coUuston 
on part of insurfd.] — -Simon e. EOiur- 
ABLE Marine Sc Fire Insurance Oo. 
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Insurance. 


Sect. 14 . — Insurance ctgenta : Svb-secis. 4, 5 6,] 

his deceased daughter ; & his other daughters 

assisted him in that object, & paid the premiums, 
taking assignments of the policies, not for their 
own benefit, but for the orphan cliildren. The 
father really insured his life for his own benefit, 
to enable liim to leave money for the benefit of 
the children. The co., having repudiated the 
policy, the father & the daughters were entitled 
to recover the premiums paid, & the verdict was 
right, & must be upheld (Loud Esher, M.R.). — 
Brewster v. National Life Insurance Society 
(1892), 8 T. L. R. 648, C. A. 

197. Proposal put forward In wrong name.] 

— Goods, the property of A., stored at B.’s wharf, 
were insured against fire by a policy in the name 
of B. The agent of deft. co. had filled up the 
proposal form in the name of B., he knew A. was 
the owner, &; intended to insure A. directly : — 
Held : A. was entitled to a declaration that he 
was insured by the policy. — Hough v. Guardian 
Fire <fc Life Assurance Co., Ltd. (1902), 18 
T. L. R. 273. 

Annotations : — ^Refd. Holdsworth v. Lancashire & Yorkshire 

Insce. (1907). 23 T. L R. 521 ; Paxman v. Union Assce. 

Soc. (1923), 39 T. L. R. 424. 

198. Knowledge of agent derived from 

insured^ — Paxman v. Union Assurance Society, 
Ltd., No. 103, ante . 


Sub-sect. 5. — Whether Kno^vledoe of Agent 
Knowledge of Insurers. 

199. Notice of breach of condition.] — Wing v. 
Harvey, No. 177, ante . 

200. Knowledge of material circumstance — 
Circumstance not disclosed to insurers.] — B. 

effected an insurance with deft. co. through 
their agent against accidental injury. The pro- 
IKisal for the insurance contained a statement by 


the assured that he had no physicaJ^^inflnuity, & 
that there were no circuirwtances that rendered 
him peculiarly liable to accidents, & it agr^d 
that the proposal should form the basis of the 
contract between him & the co. By the terins of 
the policy, the co. agreed to pay the i^^ed £500 
on permanent total disablement, £260 on Per- 
manent partial disablement, the policy stating 
that by permanent total disablement w^ meant 
(inier alia ) “ the complete & irrecoverable loss of 
sight to both eyes.” & by pennanent parti^ dis- 
ablement was meant {inter aha ) the complete & 
irrecoverable loss of sight in one eye. At the 
time when he signed the proposal for the insurance 
the assured had lost the sight of one ®y®> 
which defts.’ agent was aware, though he md not 
communicate it to defts. The assured during the 
currency of the policy met with an accident, wliich 
resulted in tlie complete loss of sight in his other 
eye, so that he became permanently blind : — 
Held : it must be taken (1) that the tissured liad 
sustained a complete loss of sight to both eyes 
within the meaning of the policy ; (2) that the 
knowledge of defts.’ agent was under the circum- 
stances the knowledge of defts., & that they were 
liable on the policy for £500. — Bawden v. London, 
Edinburgh, & Glasgow Assurance Co., [1892] 
2 Q. B. 534 ; 61 L. J. Q. B. 792 ; 67 J. P. 110 ; 
8 T. Jj. R. 566 ; 30 Sol. Jo. 502, C. A. 

Annotations :—As to (2) Consd. Levy r-Hcottish Employers’ 
Insce. (1901), 17 T. J.. U. !i 29 ._Apld. Holdsvvorth r. 
Lancashire & Yorkshlro Insce. (1907), 23 T. L. R. 621 . 
Keeling v. Pearl Assco. (1923), 129 L. T. 573. Consd. 
Paxman r. Union Assce. Soc. (1923), 39 T. b. R. 424. 
Reid. Brewster r. National Life Insce. ^50C. (181^), o 
T. L. R. 018 ; Biggar v. Rock Life Assco., [1902j I K. B. 
.“ilO ; Hough r. Guardian Firo & Life Assco. (1902), 
18 T. L. R. 273 ; Wells v. Smith, (1914) 3 L. B. 
722. 

291. .] — If the agent of the co. 

knew at the time the insurance was effected tliat 
pltf. was othermse insured the knowledge would 
affect the co. (Lord Coleridge, C.J.). — Needler 


(1892), 9 S. C. 455 ; 2 C. T. R, 338.— 

S. AF. 

m. Xo inUntional conceal- 

ment by insured.] — Drysdale i?. Umon 
Fire Insurance Co. (1890), 8 S. C. 63. 

— S. AF. 

n. New form filled up from old 
form — dt from personal observation of 
premises.]— -UicnAum v. Guardian 
Assurance Co. (1907), T. H. 24. — 

S. AF. 


PART I. SECT. 14, SUB-SECT. 5. 

200 I. Knowledge of material circum- 
stance — Circumstance not disclosed to 
insurers. ] — An agent filled up a proposal 
for insurance & concealed a material 
fact to the agent’s knowledge ; — Ueld : 
the agent's knowledge must be imputed 
to the CO. — Gallagher v. United 
Insurance Co. (1893), 19 V. L. R, 228. 
— AUS. 

200 ii. .] — Davis v. Scot- 

tish Provincial Insurance Co. 
(1865), 16 C. P. 176.— CAN. 

200 Hi. .] — Shannon v. 

Gore District Mutual Fire Insur- 
ance Co. (1875), 37 U. C. R. 380.— 
CAN. 

200 iv. .] — Williams v. 

Canada Farmers’ Mutual f'lBE 
Insurance Co. (1876), 27 C. P. 119.— 

CAN. 

200 V. .) — Redford V. 

Mutual Fire Insurance Co. of 
Clinton (1876), 38 U. C. R. 638.— CAN. 

200 vl. .] — Sinclair v. 

Canadian Mutual Fire Insurance 
Co. (1876), 40 U. C. R. 206.— CAN. 

200 vil. Chatillon v. 

Canadian Mutual I'ibs Insurance 
Co. (1877), 27 C. P. 460.— CAN. 


200 viii. .] — The agent who 

filled up an application for insurance 
waa informed of a mtge. on the premises 
but answered to the question as to 
incumbrances that there were none : — 
Held : the co. could not set up that 
there were misrepresentations as to 
Incumbrances. — Nauohter v. Otfawa 
AGRICUI.TUBAL INSURANCE CO. (1878), 
43 U. C. R. 121.— CAN. 

200 ix. .1 — Goonlock r. 

Manufacturers & Merchants’ Mu- 
tual Insurance Co. of Canada 
(1878), 43 U. C. R. 663.— CAN. 

200 X. .) — McOueen fJ. 

Phcevix Mutual Fire Insurance 
Co. (1879), 4 S. C. R. 660.— CAN. 

200 xi. .] — Imperial Bank 

OF Canada t?. Royal Insurance Co. 
(1900), 12 O. L. R. 519 ; 8 O. W. K. 
148.— CAN. 

200 xli. .] — Le Bf.ll V. 

Norwich Union Fire Insurance Co. 
(1898), 34 N. B. R. 515; revsd., 19 
C. L. T. 239 ; 29 S. C. R. 470.— CAN. 

200 xlii. .J — One of the 

questions in an application for insur- 
ance against Injury to employees was, 
“ Are machinery, boilers, or explosives 
to be used ? ” Pltf. left tb© space 
for the answer to this blank, explaining 
to defts.’ agent that explosives were 
to be used, but not machinery or 
boilers, & asking the agent to answer 
the question correctly. The agent, 
however, after pltf. hod signed the 
Yppllcat^Jn, wrote “ No ” opposite 
nls question, although be knew that 
explosives would be used ; — Held : 
defts. were bound by the knowledge 
of their agent. — Carun v. Railway 
Passknokrs Assurance Co. (1913), 
25 W. L. R. 706; 18 B. C. R. 477; 14 


D. L. R. 315.— CAN. 


200 xiv. .] — Mahomed r. 

Anchor Fire & Mahink Insurance 
Co. (1913), 20 \V. L. R. 695,— CAN. 

— Gabel 

Howick Farmers’ Mutual Fire 
Insurance Co. (1917), 40 O. L. R. 
158; 38 D. L. R. 139.— CAN. 

200 xvi. The fact that 

the agent of the cos. claiming their 
policies were avoided by change of 
location was aware of the change of 
location & that another a^ut not having 
authority to consent to tne change took 
the policies from the assured with the 
intention of having the consent of the 
assurers to the change indorsed thereon, 
but neglected to do so, will not operate 
as an estoppel against the assurors 
claUiiing that the risk had been avoided. 
— ARNOLD V. British Colonial Fire 
Insura.nce Co. (1917), 45 N. B. R. 
285.— CAN. 


-.1 — Where an 


200 xvii. - 

agent for a hall insurance co. has power 
merely to solicit, receive & transmit 
applications for Insuranoo, his know- 
leogo that the location of an Insured s 
land is different from that stated in toe 
application is not to be Imputed to nla 
pri^ipal, especially where such know- 
ledge nos not been ooaulred about or in 
connection with suon application.^ — 
Doherty v. Canada National Insur- 
ance Co.. Ltd., (1918) 1 W. W. Ii. 
366 ; 38 D. L. U. 494 ; 11 Soak. L. R. 


200 xvlH. .1— Taylor, r. 

Yorkshire Insurance Co.* 119131 2 
I. R. 1.- -IR. 


o. Agent privy to fraud .] — A co* 
Is not to be hold to have knowledge 
of the trato when nppot. 9c the agent 
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v. Standard Accident Insurance Co., Ltd. 
(i894:), TimeSf Jan. 18. 

202. •] — uisured a motor-car 

with an insurance co., but the co. refused to renew 
the insurance, & he mentioned this fact to an 
agent of defts., another insurance co. Lefts.’ 
agent offered to propose him to defts., & pltf., on 
receiving a proposal form with the question 
whether any co. had refused to renew liis insur- 
ance, spoke about it to defts.* agent, who replied 
that he would make it all right. Pltf. did not fill 
in any answer to the question. The co. accepted 
the propos^ & afterwards agreed that it should 
cover a new Vauxhall car. Subsequently pltf. 
insured a Siddeley car with defts., & they had 
notice that pltf. had had a previous insurance, but 
the spaces for answers to the questions on the pro- 
posal form were left blank. Accidents occurred 
to both cars, & defts. refused to pay on the ground 
that pltf. had originally represented that no in- 
surance co. had refused to renew. Pltf. brought 
an action against defts. for a declaration that the 
policies on the A^auxhall & Siddeley cars were 
Wlid. There was no evidence of any collusion 
between pltf. & defts.’ agent : — Held : as pltf. had 
made full disclosure to defts.’ agent, & as there 
was no evidence of collusion, pltf. was entitled to 
the declaration. — Thornton-Smith v. Motor 
Union Insurance Co., Ltd. (1913), 30 T. L. R. 
139. 

Annotation : — Befd. Paxman tJ. Utdon Assco. Soc. (1923), 39 

T. L. R. 421. 

203. .] — The proposal form for a 

policy of life insurance contained a clause pro- 
viding that it any information which ought to be 
made known to the insurance co., with reference 
to the assurance were w'itliheld the policy would 
be absolutely void. The assured was described in 
the proposal form as a fisherman, which was his 
ordinary occupation. The fact that he was also 
a member of the Royal Naval Reserve, & was 
therefore exposed to additional risks, w^as not 
stated in the proposal form, but was communicated 
verbally to the district manager of the insurance 
CO., & the premiums due under the policy wei*e 
subsequently paid to & accepted by the ^’strict 
manager. In an action on the policy : — Held : 
the district manager’s knowledge of the true facts 
was the knowledge of the co., the acceptance of 
the premiums by the district manager was a waiver 
by the co. of the breach of the clause in the x)ro- 
posal foim, & the policy was therefore not in- 
validated. — Ayrey V. British Legal & United 
Provident Assurance Co., [1918] 1 K. B. 130 ; 
87 L. 3. K. B. 513 ; 118 L. T. 255 ; 34 T. L. R. 
111 . 

204. Policy taken out in wrong name — Agent 
with full knowledge of facts.] — Hough r. Guardian 
Fire & Life Assurance Co., Ltd., No. 197, 

ante. 

205. Alteration of policy after issue — Estoppel 
by receipt of premiums.] — Pltf. effected an insur- 
ance with an insurance co. through their agent 
against liability to his workmen under Workmen’s 
Comp. Act, 1897 (c. 37). Pltf. was, to the 
knowledge of the agent, a joiner & builder. The 
agent filled in a proposal form,^ which was stated 
to be the basis of the contract, & in which pltf. 


was described as a joiner. Pltf. did not read the 
form, but when the policy arrived he objected to 
his being described as a joiner, & refused to take 
up the policy with that description in it, & the 
agent obtained the sanction of the chief clerk of 
the insurance co.’s branch office for the district 
to alter the policy by inserting the words “ & 
builder ” after the word joiner. This was accord- 
ingly done, & pltf. paid the first premii^, & he 
continued to pay the premiums, which were 
forwarded to the co. No communication was 
made to the head office of the co. of the addition 
to the policy. A workman in his employment 
having been injured by an accident, pltf. had to 
pay him compensation under Workmen’s Comp. 
Act, 1897 (c. 37), & sued to recover the amount 
from the co. under the policy: — Hel^: the co. 
were liable, upon the grounds that, by receiving 
the premiums, they were precluded from denying 
the agent’s authority to alter the contract, &: that 
in those circumstances the knowledge of the agent 
was the knowledge of the co. ; & that, even if the 
policy bad not been altered, the co. would have 
been liable, because the contract must be treated 
as having been negotiated by the agent with a 
joiner & builder, &- the knowledge of the agent 
must be treated as the knowledge of the co. — 
HOLDSWORTH V. liANCASHIRE <fe YORKSHIRE 
Insurance Co. (1907), 23 T. L. R. 521. 

Annotation : — ^Refd. Paxman v. Union Assco. Soc. (1923), 39 

T. L. R. 424. 

206. BonSi fide mistake in proposal — Agent 
informed before issue of cover note.] — Wliere a 
person in making a proposal to an insurance co. 
for an insurance against fire makes a bond fide 
mistake in his answers to the questions on the 
proposal form, but before the issue of a cover 
note draws the attention of the agent of the co. 
to the mistake & corrects it, it is the duty of the 
agent to convey to the co. the correct answer, & 
if ho fails to do so the co. are not entitled to refuse 
to pay a claim under the cover note on the ground 
that there was a misstatement in the answers to 
the questions on the proposal form. — Golding v. 
Royal London Auxiliary Insurance Co., Ltd. 
(1914), 30 T. L. R. 350. 

Annotation : — Befd. Paxman r. Union Assco. Soc. (1923), 39 

T. L. R. 424. 


Sira -SECT. 6 . — Representation by Agent to 

Insured. 

207. As to insurable interest — Question for Jury.] 

— Parr v. London, Edinburgh, & Glasgow 
Assurance Co., No. 169, ante. 

208. .] — Resp. effected an insurance with 

applts. on a life in which he had no insurable 
interest, the insurance, therefore, being void. The 
insurance was effected through an agent of applts., 
who represented, without any fraud, to resp. that 
the policy would be valid & effective in law, & 
resp. relying upon that representation, effected 
the policy & paid the premium. Resp. subse- 
quently ascertained that the ^licy was invalid & 
immediately demanded back the premium : — 


, 1 . A. r to suppress the truth 

which ia known to both of them.— 
h^tedo V. British Empire Insuranci 

18 B. C. R. 377 
16 D. L. R. 244.— CAN. 

„ not WMuUed.h-Jt th< 

“ot ask the insured th< 
mns contained in the appUoatioi 
for insurance Sc fills the answen 


up himself, & appet. signs the document 
without reading the replies, in reliance 
upon the assurance of the agent that 
tho 7 are all right, then, in the absence 
of fraud on the part of the agent or of 
proof that he acted merely for his own 
private ends, the knowledge of these 
facta must be imputed to the oo., which, 
after acceptance of the premium Sc 


the issue of the policy must be con* 
sidered both to have waived the 
materiality of the questions & to be 
estopp^ from insisting upon an agree- 
ment In the appliocdion form con- 
stituting the ULsurance agent the 
agent M apnet. — W hitney e. Great 
Northern Insurance Co., [19181 2 
W. W. R. 167.— CAN. 
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Insurance 


Sect. U.—Ineuraru^ agenU: ^ 

FaH II. Sects. 1, 2 3 ; Sub’Sect. i.J 

Held : as the representation, though an innocent 
one, was made by a man s^ed m 
matters to a person ignorant of the 1^, tne 
premium could be recovered back. iJlunSH 
Workman’s & GeneuaIj Asstthanoe Co., x/td. v. 
nnoai- is T. L. li. 502, C. A. 



no Insurable interest In the Ufe of P«*w» i«»«wed 

be recovered on the ground that the taswr 
was induced to take out the jxdioy on the faith of 
rinnocent mis«.p«^ntotion by^e of t^ 
insurance co. as to the validity of the policy. 

r. Bovai, 1a>ndon MUTUAI, iNSraANO* 

Oo., Ltd. (1011). 105 L. T 130, 

212 .] — A pohcy of inauranoe was 

effected with a friendly society on the life of a 
person in whom the person effecting the policy 
had no insurable interest, & a number of premiunjs 
were paid thereon. Subsequently, it became 
known that the policy was illegal & void for want 
of insurable interest, & an action for the return 
of the premiums was brought in which it was 
alleged that fraudulent misrepresentations as to 
the validity of the policy were made by the col- 
lector of the society. It having been held that 

jK-v,. there was no evidence of fraud on the part of the 

482. Befd. London, Edinburgh, & Glasgow Assce. v. collector : — Held .* fraud not having been proved, 

Par^tou (1903), 88 L. T. 732. uowis,* l^l^^ premiums paid under the policy could not be 

I .1 11 misrepresentation Parties p^jcovomd back, either on the ground of money 

in pari delicto.]— The agent of defts., an insurance ^ received, or on the ground that the premiums 


vOuml* JSiVtkIlOUll V. *• 

264. Ezpld. PliiJllps V . Koyal London Mutual Idbco. 
(1911), lO.'i L. T. 136. There 1 h no queatlon that in the 
DIt. Ct, the case of the British Workman’ t<t General Insur- 
ance Co. V, Cunliffe proceeded upon the basis of there 
having been an innocent representation, & the Ct. of 
Appeal in deciding that case & in affirming the decision 
of the Div. Ct., did not in terms express any dissent from 
that proposition, but they did found their judgment upon 
the fact that the representation was false to the agent’s 
knowledge (Pickford, J.). Ezpld. & Apld. Hughes v. 
Liverpool Victoria Legal Frientlly Soc,, (1916] 2 K. B. 


CO., m good faith & beheymg his statement to be consideration which had whoUy 


true, represented to pltf. that an insurance effected 
by him on the life of liis mother would be a valid 
i^urance, & pltf., relying upon that representa- 
tion, effected such an insurance & paid premiums 
thereunder. In an action to recover back the 
premiums : — Held : assuming the policy to be 
illegal & void for want of an insurable interest, the 
representation ha\dng been innocently made by 
the agent, the parties wei'e in pari delicto, & the 
premiums could not be recovered back. — Hajrse 
V. Pearl Life Assurance Co., [1904] 1 K. B. 
558 j 73 L. J. K. B. 373 ; 90 L. T. 245 ; 52 W. K. 
457 ; 20 T. L, R. 204 ; 48 Sol. Jo. 275, C. A. 
Annotations : — Apld. Evanson v. Crooks (1911), 100 L. T. 

264 ; Phillips v. Royal Loudon Mutual Insoe. (1911), 106 
L. T. 136 ; Howarth u. Pioneer Life As^. (1912), 107 


failed. — Evanson v. Crooks (1011), 100 L. T. 
204 ; 28 T. L. R. 123. 

Annotaium : — Consd. Hughes t>. Llverjmol Victoria Legal 
Friendly Soc., [1916] 2 K. B. 482. 

213. Fraudulent misrepresentation.] — In 

li)02 pltf. effect-ed two policies with defts. on the 
lives of his father & mother respectively to cover 
liis expenses for mourning in the event of their 
deaths. He was induced to do so by the fraudulent 
misrepresentation of defts.’ agent that such 
policies would be valid, whereas the agent knew 
they were in fact invalid for want of insurable 
interest. In 1909 As.suranco Companies Act, 
1909 (c. 49), was passed. Hect. 80 (2) of that Act 
validated certain policies, within which the policies 


Friendly Socl^U9i6?2^K. B.' 4^2. *CoMd.^Gofdst^n*^e. in question camo, effected before the Act, wliich, 

apart from the Act, would have been void for 
want of insurable interest : — Held : the sub-sect, 
did not validate policies which would otherwise 
come witliin its meaning, if such policies bad been 
obtained by fraud. — Tofts v. Pkarl Life Assur- 
ance Co., Lid., [1915] 1 K. B. 189 ; 84 L. J. K. B. 
286 ; 112 L. T. 140 ; 31 T. L. R. 29 ; 59 aSoI. Jo. 
73 C. A. 

Zxi. .]— In 1908 & 1909 T. effected 

with defts. in their industrial branch five policies 
on the lives of others. Shortly afterwards T. 
determined not to keep the policies up, & he 
accordingly ceased paying the premiums & burnt 
- J , . , , , , , the policies. At the end of 1910 one of defts.* 

fraudulent or untme the policy should be void & agents brought five duplicate policies to pltf., who 
the premia s forfeited. In an action by pltf. insurable interest in the lives in question 

to recover b^k the preimums paid by her on the ^ induced her to take up the policies by the repre- 

1 ^ the absence of a lining sentation, which the jury found to be fraudulent, 
jury that she was mduced by the fi-aud of that by paying the arrears due on premiums & 
r! the contract without kno^vmg keeping them up everything would bo all right. 

91 entitled to rwover; & Thomas had not assigned the poUcles, & did not 

wiro parf/ics for tlic duplicatc policies, nor was he aware of 

what the agent was doing. Pltf., liaving dis- 
fLof ™ covcred tliat the policies were megal A; void, sued 


Salvation Army Assce. Soc,, [1917] 2 K. B. 291. Reid. 
Kettlewell v. Refuge Assce. (1907), 97 L. T. 896 ; Elaou 
V. Crookes (1911). lOG L. T. 462: Tofts v. Pearl Life 
Assce. (1913), 110 L. T. 190. Mentd. Hermann v. Charles- 
worth (1905), 21 T. L. R. 368 ; Griffiths t. Fleming, [1909] 
1 K. B. 805. 

210. Onus of proof.] 

effected a policy of insurance with defts. upon the 
life of a person in whom she had no insurable 
interest, A, for the purpose of taking out the 
policies, signed a card wliich contained untrue 
statements, filled in by defts.’ agent as to her 
relationship to the person whose life was insured. 
The policy contained a tei-m to the effect that if 
any material statement on the card was either 


, — , — vra cauv/AA CY 

finding, the premiums were not recoverable. — 
Howarth v. Pioneer Life Assurance Co., Ltd. 
(1912), 107 L. T. 165. 

Annotation As to (2) B«fd. Hughe* v. Liverpool Victoria 
Legal Friendly 8oo., [1916] 2 B. 482. 

211. .] — Premiums paid under a 

policy of life insurance which is void by reason of 
the fact that the person paying the premiums had 


— - ^ ^ _ __ ^ 

affected by Assurance Companies Act 1909 (c, 49), 
88 23, 30, wliich imposed a penalty upon a friendly 
society issuing such a policy. — Hughes v. Liver- 
pool VicfroRiA Legal Friendly SooiBrnr, [1916] 
2 K. B. 482 ; 85 L. J. K. B. 1648 j 116 L. T. 40 ; 
32 T. L. R. 625, C. A. 

Armciations B«ld. Parklmon v. QoUege of Ambulonoe, & 
Harrifon, tl92M 2 K. B. 1. Maw. Moody v. Oox A 
Hatt, 11917J 2 di. 71. 
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Part IL— Marine Insurance. 


216. As to aooopt«nos of proposals.] — Levy v, 
Scottish Ebcploysuis* Insubancbj Co., No. 184, 

^^216* As to amount seouredO — Horncastle v. 
Equitable Ijeb Assubanoe Soobty of United 
States, No. 185, ante. 

217. ,] — COMERFORD l\ BrITANNIC ASSUR- 

ANCE Co., Ltd., No. 180, anU> 

218. As to conditions of policy — ^Receipt of free 
policy.] — ^The holder of a policy of insurance being 
minded to give up paying the premiums was 
persuaded to continue the payments by a false 
representation of the insurance co.’s agent that 
if she paid the premiums for a certain time she 
would receive a free policy. The representation 
was made without the authority or knowledge of 
the CO., & the co. refused to ^ant a free policy, 
but retained the premiums : — Meld : the holder of 
the policy was entitled to recover from the co. the 
premiums paid upon the faith of the repr^entation. 
— Refuge Assurance Co., Ltd. v. Kettlewell, 
[1909] A. C. 243 ; 78 L. J. K. B. 619 ; 100 L. T. 
306 ; 25 T. L. R. 396 ; 8ub nom. Kettlewell 
V. Refuge Assurance Co., Ltd., 63 Sol. Jo. 339, 
U. L. 

AnnoUUions : — Befd. Kvanson «. Crooks (1011), 106 L. T. 
264 ; Huffhofl v. Liverpool Victoria Legal Friendly Soo., 
[1916] 2 K. B. 482 : Parklnflon v. (^ollege of Ambulance. 
„ Harrison, [192M 2 K. B. 1. Hantd. Armstrong v. 
Jackson, (19171 2 K. B. 822 ; Collins v. Hopkins, [1923] 
2 K. B. 617. 


Sub-sect. 7. — Fraud op Agent on Insured. 

Representation Inducing contract.] — See Sub- 
sect. 6, ante. 

False answers inserted in proposals.] — See Sub- 
sect. 4, ante. 


219. Admissibility of evidence — Similar frauds.] 

— In an action against a co. to recover a sum of 
money obtained by them from pltf., through a 
fraud of defts,’ agent committed with their know- 
ledge & for their benefit, evidence of similar frauds 
committed on persons other than pltf., by the same 
agent, in the same manner, with the Imowledge, & 
for the benefit, of defts. is admissible, on behalf 
of pltf. — Blake v. Albion Life Assurance 
Society (1878), 4 O. P. D. 94 ; 48 L. J. Q. B. 109 ; 
40 L. T. 211 ; 27 W. B. 321 ; 14 Cox, C. C. 246. 
Annotations : — Raid. R. v. OlUs, [1900] 2 Q. B. 758 ; B. r. 

Bond, [1906] 2 K. B. 389. 

SeBf generally^ Evidence, Vol. XXII., pp. 71 
et seq. 

220. Mistake by Insured as to identity of 
Insurers.] — Mackie v. European Assurance 
Society, No. 168, ante. 


Sub-sect. 8. — Commission. 

221. Solicitor as agent to insurance company — 
Insurance effected for client — Receipt of com- 
mission unknown to client.] — Copp v. Lynch & 
Law Life Assurance Co. (1882), 26 Sol. Jo. 348. 

Annotation : — Apld. Jordy v. Vandorpump (1920), 64 Sol. Jo. 

324. 

222. Onus of proof of client’s know- 

ledge.] — The onus is on a solr. to show by some 
evidence in writing that his client knew of & con- 
sented to his receiving & retaining for his own use 
commissions paid by an insurance co. to him in 
respeet of annual premiums payable on a policy 
taken out on the life of his client. — Joedy v. 
Vanderpump (1920), 64 Sol. Jo. 324. 

Marine insurance.] — See Part II., Sect. 5, sub- 
sect. 1, P., post. 


Part II. — Marine Insurance. 


Sect. 1.— NATURE OF MARINE INSURANCE. 

See Marine Insurance Act, 1906 (c. 41), s. 1. 

223. Contract of indemnity.] — Barclay v. 
Cousins, No. 698, post. 

224. .] — Puller v. Staniforth, No. 627, 

post. 

225. ,] — White v. Dobbinson, No. 2374, 

post. 

226. ,] — Castrllain V. Preston, No. 160, 

ante, 

227. .] — Moran, Galloway & Co. v. 

IJziELLi, No. 57, ante. 

228. Subject to quallflcatlon.] — Palmer v. 

Blackburn, No. 1893, post. 

229. .] — AiTcmsoN v. Lohre, No. 

1S99, post. 


Contract uberrimse fidei.] — See Part I., Sect. 2, 
ante. 

Sect. 2 — SUBJECT-MATTER OF MARINE 
INSURANCE. 

See Marine Insurance Act, 1900 (c. 41), ss. 2, 3 ; 
Sect. 8, post. 

Sect. 3.— THE POLICY. 

SuB-BBCT. 1. — In General. 

See Stamp Act, 1891 (c. 39) ; Merchant Shipping 
Act, 1894 (c. 60), B. 506 ; Marine Insurance Act, 
1906 (c. 41), 8. 22. 

230. Necessity for.] — Rogers r. McCarthy, No. 
332, post. 


PART I. SECT. 14. SUB-SECT. 6. 

215 I. As io aeoepiance of proposals, 
.... ^®^t. oorpa, on rc^vinf 

burglary lnauraac< 
over tno telephone made a memO' 

A**® P®^lcular8 recited & 
Btated that the property was covered : 
. .Jiu I ? contract was completecj 
on the basis of the appUoatlon form at 

it Aooidkni 

oc GUAUAVTBF /looiv rtr - - 

S76 ; 30 B. ( 

®^t^wto^'oondltlor 
who^ wSr te Mm by defts., pltf. 

illlt^te, bMug to5d & 
by the agent ol 


With M. Co. A Sre hayiai 


oocurrod ; — HeW .* the condition was 
nevertheless broken, & pltf. could not 
recover. — OAuniiKa i\ Waterloo In- 
SURAnckCo. (1879), 44 U. O. R. 490; 2 
Out. Dlg.3341; «U)fW.6A,K. 281.— CAN. 

r. H'AcfAer company bound .] — An 
agent of an insuranoo oo. had authority 
to solicit iusuranoe Sc roooivc proposals : 
— Held : he was a general agent whoso 
representations would bind the oo. — 
SPLKNTa V. Lefsvrje (1864), ll L. T. 
114. — IR. 

t. As io nature of policy,] — Equit- 
able Lmt Assurance Socikty of 
Unitbo States v. Bertie (1890), 
8 N. Z. L. R. 679.— N.Z. 

a. .ds io oonditions in policy.] — 
PoTairiER V. New York Mutual Life 
iNStTRANOB SOCIETY (1900), 17 S. O. 

AT. 


PART I. SECT. 14. SUB-SECT. 8. 

b. ShiptnfUder as agent to tiisur- 
ance company — Insurance effected for 
shipoicner — Not liable to account to 
shijyoumer.] — Pltfs. insureii a vessel 
they were building for defts. & deposited 
the policies with a hank aa security 
for loans maiie to defts. : — Held : 
pltfs. were not obliged to account to 
defts. for commissions received by 
one of their number who acted as 
agent for the Insurance co. with which 
the insurance was effeototi. — B okhnkr 
V. BaCKMAN (1922), 55 N. S. K. 325. — 
CAN. 

PART II. SECT. 8, SUB-SECT. 1. 

2B0 i. Necessity for .] — Surajmull 
Naroorkmuix V. Triton Insurance 
Oo. (1921), L. K. 52 Ind. App. 126. — 

IND. 
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Insurance. 


5 iect. S.—The policy: 

Tll'^CeniovL'” defil ^th other 

Srferm/ters, agi^ed to i^insure ^tfa. 

of the excess, over certmn hv them 

the document, upon 

from time to time, on goods 

steamship lines therein mentioned. The ^t of 
the excess on any one ship & the proportion of 
this amount taken by each under^ter were 
specified. Goods which were insured by Pjtfs. on 
a steamship of one of the lines, were lost by a 
peril insured against, & pitfs. paid the insurance 
& sued deft, for his propoition of the excess; 
— Held : the document was a “ contract for sea 
insurance ” within s. 93 (1) of above Act, which 
by that sub-sect, was not valid unless expressed 
in a policy of sea insurance, &, as it did not specify 
“ the sum or sums insured ” as required by sub- 
sect. 3, it was invalid as a policy of sea insurance, 
& could not be stamped & sued on as such, nor 
could it be sued on as a contract to issue a policy. — 
Home Mabine Insurance Co., I/td. v. Smith, 
[1898] 2 Q. B. 351 ; 67 L. J. Q. B. 777 ; 78 L. T. 
734 ; 46 W. R. 661 ; 14 T. L. R. 459 ; 3 Com. Cas. 
201 ; 8 Asp. M. L. C. 408, C. A. 

Annotaiions : — Consd. Royal Exchanjro Assce. Corpn. p. 
Sjoforsakrings Akt. Vega, fI902] 2 K. B. 384. Refd. 
Empress Assce. Corpn. v. UowTlng (1905), 11 Com. Ca«. 
107 ; Gonforslkrings Akt. (Skancllnavla Reinsurance Co. 
of Copenhagen) r. Da Costa, [1911] 1 K. B. 137 ; Glasgow 
Assce. Corpn, v. Symondson (1911), 104 L. T. 254. 

232. .] — Genporsikhings Akt. 

(Skandinavia Reinsurance Co. of Copenhagen) 

V. Da Costa, No, 250, post. 

233. Marine Insurance Act, 1906 (c. 41).] — 

Under a contract for the sale of goods to be 
shipped from American seaboard c.i.f. Gothenburg, 
the sellers tendered, with an invoice for the goods, 
(a) a document purporting to be a bill of lading, 

& (t) a certificate of insurance issued by an 
American insurance corpn., which, as the cer- 
tificate declared, “ represents & takes the place 
of the policy k convej^ all the rights of the signed 
policy holder ... as fully as if the property was 
covered by a special policy direct to the holder of 
this certificate ” : — Held : the buyers were entitled 
to reject upon the ground that proper documents 
had not been tendered by the sellers in conformity 
with the contract ; for document (a) did not 
acknowledge shipment. & was therefore not a bill 
of lading within the c.i.f. contract, & as to (6), a 
document of insurance is not good tender in 
England under an ordinary c.i.f. contract unless 
it be an actual policy, & unless it falls within 
above Act. — D iamond Ai.kali Export Corpn. v. 
Bourgeois, [1921] 3 K. B. 443 ; 91 L, J. K, B. 
147 ; 120 L. T. 379 ; 15 Asp. M. L. C. 455 ; 26 
Com. Cas. 310. 

Annotations: — ^Apprrd. Scott v. Barclays Bank, [1923] 2 
K. B. 1. Refd. Harper v. Mackochjile, [1925] 2 K. B. 
423. Mentd. Aron v. Comptolr Weg(mont, [1921] 3 
K. B. 435. 

234. .] — No contract for sea insur- 

ance is valid unle^ it is expressed in a sea policy. 
The contract in this case was a contract for sea 
insurance &, not being expressed in a policy, was 
unenforceable. — N agoremull v. Triton Insur- 
ance Co., Ltd. (1924), 41 T. L. R. 168, P. C. 

285. Certificate of Insurance — Whether valid 
as policy — Sale of goods.] — Diamond Aijcali Ex- 
port Corpn. v. Bourgeois, No. 233, ante. 


236. 


“i 

uch 


— An approved insur- 


ance policy is one to which no reasonable objection 
can be made. 

The ct. refused to decide whether a policy in 
foreign currency is an approved insurance pob'ey 


issued a leitor of credit to English 

setoff one hundred tons of s^l plat^ 
buyers By the terms of the letter of cre^t the 
b^kOTS agreed to lionour the sellers draft foe the 
^Mt otthe purchase money, which inctoded 
Sw & insurance to Rotterdam, provided the 
draft were accompanied by an approved insur^c 
policy covering the shipment of the goods. The 
seUers presented their driRt Mcompnmed by a 
certifleato of insurance which did not contain & 
did not offer any means of ascertaining the full 
terms of the insurance. In an action by the sellers 
against the bankers for not honouring the draft :~ 
Held: the certificate was not an “ approved in- 
surance pobey ” within the meaning of the letter 
of credit, k the bankei-s were justified in re- 
fusing to honour the draft. — Scott (Donald II.) 
k Co. V. Bakct>ays Bank, Ltd., [1923] 2 K. B. 

1 ; 92 L. J. K. B. 772 ; 129 L. T. 108 ; 39 
T. Ti. R. 198 : 67 Sol. Jo. 456 ; 28 Com. Cas. 253, 


C. A. 

Anno(ati(rits : 

0 u 'Oa$A 


— Distd. Malmborg r. Evans (1024), 41 T. h, R. 


237. PoUcy incorporating other document — 
Document not produced.] — It seems to me quite 
obvious that a document does not necessarily cease 
to be a policy because it incorporates another 
document which is not produced. I take it that 
a IJoyd’s policy incorporating Institute clauses 
without setting them out in full would not cease 
to be a policy because it did not appear on the 
face of the policy what the Institute clauses were 
(ScRUTTON, L..T.). — Malmberg V. Evans (II. J.) 
k Co. (1924), 41 T. L. R. 38 ; 30 Com. Cas. 107, 


C. A. 


Sub-sect. 2. — Classification. 

Se-e Marine Insurance Act, 1906 {c. 41 >, ss. 25-29. 
“ Valued policy .**] — See Sect. 10, poet. 

** Hoatlng policy .**] — See Sect. 7, sub-sect. 2, 

post 

Time policy .] — See Sect. 12. sub-sect. 1, post. 
Mixed poUcy .] — See Sect. 12, sub-sect. 2, post. 
Voyage policy .] — See Sect. 12, sub-sect. 3, post. 
Wagering poUcy *] — See Part IX., post. 


Sub-sect. 3. — Requisites of. 

A. Whal must he Specified. 

See Stamp Act, 1801 (c. 39), s. 93 ; Marino 
Insurance Act, 1900 (c. 41), ss. 23, 24. 

238. Risk of adventure.] — A policy of marine 
insurance upon a ship for the period of twelve 
months contained tne following continuation 
clause ; “ Should the vessel be at sea or abroad 
on the expiration of this policy, it is agreed to 
hold her covered until arrival at her port of final 
destination in the United Kingdom or on the 
continent of Europe at a pro rcUa dally premium.” 
On the expiration of the twelve montha the ship 
was abroad, & on her voya^ home was lost. In 
an action on the poUcy ; — Held : the poUcy was 
one entire contract of insurance for a tinae exceed- 
ing twelve months, & therefore invalid as being in 
contravention of Stomp Act, 1891 (c, 89), s. 98 (8). 

If the continuation clause could bo regarded as 
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a Boparato insurance, either for a voyage or time, 
it did ^ot specify the particular risk or adventure 
insured suMciently to satisfy the requirements of 
the sub-sect. ; & therefore in either view the policy 
was invalid. — Royal Exchange Assurance 
CoiiPN. V. Sjoforsakrings Akt. Vega, [1902] 2 
K. B. 384 ; 71 K J. K. B. 739 ; 87 L. T. 356 ; .50 
W. R. 394 ; 18 T. L. R. 714 ; 9 ABp. M. L. C. 
329 ; 7 Com. Cas. 205, C. A. 

innotniiona: — ^Befd. Empress Assoo. Cornn. v. Bowrin* 
' ny05), 11 Com. Cos. 107 ; Glasgow Assco. Corpu. v. 
Symondson (1911), 101 L. T. 254. 

239. Sum or sums Insured.] — Home Marine In- 
surance Co., Ltd. v. Sauth, No. 231, miic. 

249. .] — The Adralty. requisitioned a 

sk^amer upon the k*rms of a charterparty, clause 
19 of which provided that “ the risks of war wliich 
are taken by the Admlty. are those risks whicii 
would bo excluded from an ordinary English 
policy of marine insurance by the following, or 
similar, but not more extensive chuise ; ‘ War- 

ranted fre^e of capture, seizure <te detention &- the 
consequences ther(*of, or of any attempt thereat, 
piiwy excerpted, A also from all consequences of 
hostilities or warlike operations, whether before 
(ji* .after declaration of war. ISut^h risks aixi taken 
by the Admlty. on the ascertained Vfdue of the 
steamer, if she b(^ totally lost, at the time of such 
loss, or, if she b(^ injured, on th<3 ascertained value 
of such injury.” The steamer was lost by war 
risks, A the owmirs clauned to be paid by the 
Admlty. interest on the ascertained v'alue of the 
steanKU* from the date of th(3 loss on the footing 
t hat clause 19 was either a policy of insurance or 
was a contract of ind(‘mnity ; — Held : the sliip- 
ownei’s w(ire not (mtitled to ink*rest under Civil 
Procedure Act, 1833 (c. 42), s. 29, because claiise 19 
of tlie Admlty. charUirpaiiy wjis not a policy of 
marine insurance witliin Marine Insurance Act, 
1900 (c. 41), 8. 2.5, as the sum insured was not 
stated ther<*in ; nor was it a contract of indemnity, 
as the liability of the Admlty. was in tenns limited 
to the ascertained value of the steamer at the time 
of the loss. — Admiralty Coaths. r. Ropner Co., 
J/m. (1917), 80 L. .J. K. B. 1030 ; 117 L. T. 58 ; 
33 T. L. R. 302 ; 14 Asp. M. L. C. 8!), ]1. C. 

241. Name of assured.] — According to 25 Geo. 3, 
c. 41, the name of the party interested must be 
irLserted in a policy of insurance, otherwise he 
<xirmot recover upon it. — Cox v. Parky (1780), 1 
Term Hop. 40 1 ; 99 E. R. 1199. 

■huiotidions Mentd. Guttoridgo i\ Smith (179 4), 2 Hy. Bl. 
974 ; Beuuott Francis (1801), 2 Bos. vSe 1’. 550 ; Yatc 
r. Willan (1801), 2 East, 128; Broadhurst v. Baldwin 
(1817), 4 Price. 58 ; .Seaton v. Benedict (1828), 5 Bing. 28 ; 
Lee nuero r. FieUdior (1899), 9 Tyr. 450 ; Held r. Dickons 
(18.i.l), 5 B. & Ad. 499 ; .Stoavenson r. Berwick Corpn. 
(1841), 4 Per, & Dav. 540. 

242. .] — ^ Wilton r . Reaston (1787), 1 

120 E. K. 14. 

A declaration stating the pills., 

. caused to be effected a policy, 
containing Uiat G. &; Co. did make. assurance & 
averring the interest in 8., with a pixmiise by 
d«iit. to pltfs., in consideration of the preiniuui 
paid by tlrnm, was hold good after verdict ; for 
It must be intended that pltfs. insured under the 
names of G. &; Co., & that they were proved to be 
^ other of the descriptions of persons 
m Qeo, 3, c. 50, in whoso name or usual stylo or 
arm of dealing, insurance may bo made. — Mellibh 
V . Bell (1812), 15 E<wt, 4 ; 101 K. K. 745. 


Ily. Bl. 

243. 

M. <fe another, 


22, n. 


244. Signature of Insurer — Firm name.] — A 

declaration stated that deft. & B., S., & O. & 500 
other persons, were united in partnership, by the 
name of the General Maritime Assurance Co., 

“ for carrying on the business of insurers of ships ” ; 
that the co. had a capital of £1,000,000 in ten 
thousand shares of £100 each ; that deft, was 
proprietor of one hundred shares, in respect of 
which only £5 per share had been paid up, & £95 
per share remained due ; that pltfs. made with the 
co. a policy of insurance on the body, tackle, etc,, 
of the ship ‘‘ Elizabeth,” & it was agreed that the 
capital stock of the co. should be alone liable to 
make good all claims under the policy ; & that no 
proprietor should be liable to any claim by reason 
of that policy, beyond the amount of his shares, 
in witness whereof, & that the co. were content 
with that in.surance for £1,500. B., 8., & O., 

for & on behalf of the co. did then thereunto set 
their liands ; that, in consideration that pltfs. 
at the i*eque8t of deft., being such shareholder, paid 
to tlie CO, £91 as a premium for the insurance, deft, 
promised pltfs. that he would become & be an 
insurer to them of £1,500 upon the said ship, 
would perform all things in the policy on Ids part 
as such insurer to be performed ; deft, then 
became & was an insurer te> pltfs. of the sum of 
£1,500 upon the said ship, A B., 8., & O. for A on 
behalf of defts., as such insurer, duly subscribed 
the policy. The declaration alleged a loss by 
storms, At averred that, by reason of the premises, 
the capital stuck of the co. was liable to pay the 
loss ; that the capital stock was sullicient to answer 
all claims in that action ; At that the amount 
unpaid in respect of the shares of which deft, 
was proprietor was sufiicient to answer all claims 
in that action. 

Breach, non-pajment. Plea, that tlie policy 
was in writing, k- made after the passing of 
35 Geo. 3, c. 03 ; At that deft, did not subscribe 
the policy, nor Wius the name of deft, expressed or 
specified in or upon the policy, according to the 
intent A: meaning of that Act. On special 
demurrer : — Held : tlu? plea was bad in substance ; 
for 0 Geo. 1, c. 18, which prohibited any partnei’ship 
other than the two chartered cos. from under- 
writing a marine policy, having been repealed by 
5 Geo. 4, c. 114, it is not necessary that the name 
of t3very individual subscriber constituting the 
assuring firm should be expressed on the iiolicy ; 
but a subscription in the name of the partneiship 
firm is a sullicient compliance with 35 Geo. 3, 
c. 63, s. 11, which requires the names of the under- 
writers to be expressed or specified in or upon the 
policy. — Reid r. Allan, Cross v. Same (1840), 4 
Exch. 326 ; 19 L. J. Ex. 39 ; 7 L. T. 75 ; 13 
Jur. 1082 ; 154 E. R. 1237 

Antwtaiion: — Folld. Hallctt v. Dowdall (1852), IS Q. B. 2. 

245. .] — To a declaration on a policy 

of insurance upon a ship Ac cargo, alleged to have 
been duly made At subscribed by defts. Ac three 
othei*s jointly, as proprietore A£ shareholders in an 
insurance co., it was pleaded by one of defts., 
that lie did not subscribe the policy modo et formcl, 
Ac by both respectively that his name was not 
expressed or specified in or upon the said poUcy, 
by reason whereof the same became void imder 
35 Geo. 3, c. 63 : — Held : upon demurrer to the 
pleas, that it was not necessary that defts.’ 
names should be subscribed to the policy or 
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or surna insure 
Nahoorkmull V. Tr 
’K Co. (1024), L, It. 52 
-VOL. XXIX. 


App. 120.— IND. 

0. Bj/ pari owner. 1 — The jMU’t 
owner of a voshoI may Inauro the shares 
of other owners with his own, without 
disclosing tho interest really insured, 


tmdor a policy issued to hhnsolf insur- 
ing the vessel “ for whom it may con- 
cern.” — Merchants Marine Insur- 
ance C'o. r. Barrs (1888), 15 S. C. It. 

185.— CAN. 


F 



Insubance. 


Sect. :i.-~The policy : Sub-sect. 3, B. (b) ; suh-sccL 4, 269. .] — A policy duly stamped waa 

A. B.& C.l offected on a shii) on a voy^age at & from laverpool 

Syiuons (1819), 4 Moore, f! p, 42 ; noed r. Dooro (1827), to Qucbec. The ship being dctmned beyond the 
7^B & O 261 ; Roddick t’. Indotnulty Mutual Marino mtcnded time of sailing, the following momo- 
Insce, (1895), 72 L. T. 860 : Hogffartb r. Walker (1900), random was indorsed on the policy : “ the Hebe 
?ft t T- rSv"- ““ "■ being unavoidably detained beyond the intended 

255 ’ J ’ I. — A policy of time of sailing to Quebec, the voyage is changed, 

insurance originally underwritten on “ship & & the vessel pmceeds from Uverpool to St. Joh^^^ 

outfit “ was after the sliip sailed declared by con- New Brunswick, at A from thence back to Ixindon ; 
sent of {ill parties, to be on “ ship & goods, “ by a ^ jn consideration of one guinea per cent. 


the stamp pltf. could not ivcover as upon a policy Kingdoni : Held: the change of destination 
on ship A goods, as declared by the memorandum ; nf the ship provided for by the memoi^duin, was 
it was now held that he could not recover upon the an alU'raticm in t lu* t erms « conditions of the, 
policy in its original state, as an insurance on policy, within 3;> (*eo. .s, c. ud, s. Id ; &, thei^forc', 
“sliip A outfit,’^’ by ivaaon of the alteration tlie policy so nlteivd by the memorandum did not 
urinnroTit iinnn llie face of the instrument itself. A requircanewstamp. — Buockklbank (oiiBRoCKLi*:- 


ajiparent upon the face of the instrument itself, A 
which was made by parties interested. — Fuencii v. 
Pati’ON (1808), 9 Fast, 351 ; Holt, N. P. 333, n. ; 
103 E. K. 000 ; -prcvioius proceedings (1807), 1 
Camp. 72, N. P. 

Annotations : — ^Expld. Fuirlier, Christie (1817). 7 Taunt. 116. 

Consd. Reed v. lleen' (1827), 7 R. & C. 261. Expld. Nohlt; 

r. Ward (1867), L. R. 2 Exclj. i;i.>. Refd. Forsliaw t*. 

Chubert (1821), 3 Brod. & Biucr. 158. 

256. Duration of risk extended — Summer 

to winter risk.] — A policy was elTected at four 
guineas per cent, on hemp marked li. k valued, 
with certain i*eturns of premium upon iirriviil at 
certain ports, A warranted to sail before Aug. 20, 
which was a summer risk k premium. By a 
memorandum indorsed, the uiideiwriter, for four 
guineas additional the return of 5s. less for 
arrival, absolved the assured from the wtirranty 
of sailing before Aug. 20, so making it a winter risk, 
k withdi-ew the nuirk of tlie liemp : — Held : these 
were not such alterations of the subject-matter 
insured, k of the terms of the policy, but tluxt 
they might be made by 35 Ceo. 5, c, (33, s. 13, 
without anv new stamp. — llriuiAKn v. Jack.son 
( 18U), I 3Wt. 1(39 ; 128 E. K. 293. 

Annotation Reid. Weir r. Aberdeen (1819), 2 B. & Abl. 
,320. 

257. Alteration of voyage.] — Policy on 

goods at A from Stockholm to Swinemunde ; A 
the ship bt‘iiig driven into Wisby on l)Iay 30, k 
detained there till Oct, 9, the as.sured, on July 1, 
wrote to their agents in London, “ that the captain 
had been ordered to proceed to Konigsberg, as 
they weiv not ceidain whether the enemy might 
be at Swinemunde or not, k that the passagcj to 
Konigsberg Avas nearly the same, but ratheu* the 
shortest k safest, k they desired the agents to 
arrange the rmitter with the uiidervniters,’’ which 
letter the agents receiving on July 12, applied 
to the underwriters for their consent to alter the 
policy, by adding the words “ Konigsbei*g or 
Memel ’’ lifter “ Swinemunde,” which consemt was 
obtained ; k the ship k goods were afterw^ards 
lost in the voyage to Konigsberg: — Held: this 


268. — 
1523, post. 


Weir v. Aberdeen, No. 


require a new si amp . — k kuhain k voit jokuc. 
bank) r. Srom'E (1830), 1 B. k Ad. 81 ; E. k 
Welsh. 2(5.3 ; 8 L. J. O. S. K. B. 371 ; 109 K. It. 
717; subsequent proreedings (1831), 5 (I k 1*. 21, 
N.P. 

260. Correction of mistake — Name of 

ship.] - A ndst.ake made by the agent in declaring 
the in(ei('st in the m.irgin of the policy to be on 
a sliip by ;i wrong name, may bo rectified by 
I inserting tli<' true name, without a fresli stamp.- 
V. Ton: AY (1813), 1 M. A S. 217 ; 105 
K. It. 81 ; precious proceedings (1811), 3 Eamp. 
158, N. P. 

Annotations : — Refd. (Jb-a stanes r. Royal ExcbaiiKrc Askoc. 
(1861), :> B. As. 797 : lonbb's r. FacilJr lut+tr. (1871). 
li. R. 6 q. B. 674. Mentd. Robinson r. CbooHC'wriKbt 
( 1813 ), 1 M. & .s. 220 : Fllndl r. Srott, Flliult r. drokatt 
(1814). 5 Tannt, (*74 ; Unllman r\ \S’hitnu>r«', Hnllnian r, 
Scott (I81.7), 3 M. & S. 337 ; Rucker r. Anslcy (181(5), 
5 M. & .S. 25. 

261. Nature of subject* matter 

Insured.] — (1) A broker iustructed E> elTect a 
policy cm goods, efieet<*d it on ship : the mistake 
Wiis afterw.'irds reetilied by tin* underwriter sub- 
scribing a memorandum in tin* margin : - //c/d ; 
no new stamp wiuh nece.ssary. (2) Where it was 
known at Lloyd’s tluit the Sophia of Bristol wiis 
at sea without convoy, A: the broker inquired of 
pltf. at Bristol, wlu'ther tlnit was the ship insured, 
A: was iufomied it was, A: that pltf. suppowd she 
had been prev(‘nL*d by adverse winds from 
joining convoy at Ealrnouth, but tln^ broker got 
tlic policy altered without di.nelo.sing this answer 
L) the imderwriU'rs : — Held: this concealment 
vacated the policy. - vSawtelr r. Iau^ki.v (1811), 
5 Taunt. 359 ; 1 Alai'sh. 99 ; 128 E. IL 728. 


81 ’B-.SR(^T. 4. — (’ONSTHUCTION OF PoiJCV. 

A. hi General. 

Sec, generally^ Part I., 8cct. 3, sub-scict. 2, ante. 

262. According to intention of parties.] — A 
Sjianiard, whose sliip had be<*n detained by special 
order of the Hpanish Govt, in one of their polls, 
during peace, sued iiiKm a policy in wliicli his goods 
were insured {inter alia), against restraint of 
princes ; — Held : effect w’as to be giv'^cn to tlie 
intentions of the parties as expressed in their 


PART II. SECT. 3, SUB-SECT. 4.— A. 

262 i. According to intention of 
parties.]— hASKH r. Wnsox (circa 
1873), R. E. D. 210.— can. 

262 ii. .] — Bakkr r. Mkrchants 

Marine Insuranok Co. (1887), 26 
N. B. K. 339.— CAN. 
d. Indorsement to be read vMh 
Ucy.] — Wilson r. Merchants 
Insurance Co. (1872), 9 


N. 8. R. 81.— CAN. 

, ®* open policy of murine 

Insurance Is Hubject to the condltlonH 
indorHcil on the eortifleate. — Mow at 
* ■ Co. 


Hackktt r. China Mtr- 
Co, (1907), 4 E. L. K. 


g. Port named non-exU/tenl., 

KELL r. Canada Insurance Union 
(1877), 12 N. B. 11. (3 K. & C.) 31.— 

CAN. 

h. As valid dh eSftciual.] — A policy 
muHt, tf noHsiblc, be con8tru<Nl O'* 
valid & onectual. — B ritish AmjchR-a 
Assurance Co. v. Law (1892), 31 
8 . C. II. 325.— CAN. 

k. Vtmdiiion atjainsi IrorM/er-l — 
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•ontract, & he might recover. — Grey v. Auber 
1862), 1 New Rep. 33. 

.] — SeCf alsOy Part I., Sect. 3, sub-sect. 2, A., 

ayitc. 

Warranties.] — See Sect. 18, post. 

Reasonable time.] — See Marine Insurance Act, 
1906 (c. 41), 8. 88. 


Policy of re-insurance.] — Uzielt.i v. Boston 
Marine Insurance Co., No. 712, post. 

267. .] — Western Assur- 

ance Co. OF Toronto Poole, No. 731, post. 

268. — — Insurance of shipowners 

liability to cargo owners.] — Cunard S.8. Co. v. 
Marten, No. 1912, post. 


B. Written and Printed Clauses. 

See, (jenerally, Part I., StJct. 3, Bub-scct. 2, B., 
ante. 

263. Written words — Prevail over printed 

words.] — H augiiton v. Ewbank, No. 447, post. 

264. — — Although latter not struck out.] 

— Dudgeon v. Pembroke, No. 1581, post. 

265. Printed clause — Ineffective If Inconsistent 
with purpose of Insurance.) —By a policy of luarino 
insurance “ upon freight of meat valued at 
i;3,()U0,” the underwriUu'S were “ to be liable for 
any loss ocea-sioned by breaking down of inaciiinery 
until final sailing of vessel, the siiip called llydarnes 
lost or not. lost, at A fi‘(»ni Monte Video to any ports 
or x)lae(^s in any order in the Biviu* l^iate ... A 
thenc(i to the United Kingdt)in. . . .” This part 
of th(! policy was written. Then followed a claust; 
to t he efTeet that tiie /issuranee should eornnu*nc(‘ 
iip(»n the freight A goods or inerchaiulise from th(^ 
loading of tin* saiil gc^ods on board th(^ ship at 
]\lonte \'ideo. With the exception of the words 
“ Monte Video ” this clause wfis in print, being 
part of the form of ])oliey gon<*rally use<i by defts., 
an insurance co. AfU‘r diseliarging her outward 
cargo at Monte Vidt‘o, the ship proceeded to the 
river Plate to obtain a cargo of frozen meat, 
but her refrigerating inaciiinery broke down under 
such ciirum.stances that she* Wiis unable U) take 
any fro'zi'n meat on boanl, .so that the adventure, 
so far as the carriage of moat wji.s eonceruetl, had to 
be abatuioned. By the contract uruh'r which slu* 
was to have taken a cargo of frozen meat the shiji- 
owners, the assured, Ixjcame entitled t<i fi\*ight 
(tfi all carca.ses shipped. At the dat<* of the policy 
it was known to both assured A underwrit i*rs that 
tli(*re wen* no juoper appliances at Mont<* \'ideo 
for loading frozen meat, so that tlu^ ship (amid not 
possibly take any fi*oz<*n meat on board at that 
port. Jn an action by the assured upon the 
jiolicy '. —Held : in coastruing the policy, so much 
ol tlu* printed clause in the docum(*nt. its w’as 
insensible should he rtfjected, A thci risk attaclu‘d 
at Monte Vid(‘o A did not dept'iul upon the loading 
of tlui cargo.— 11 yd ARNR s iS..S, (?o. v. Indk.mnity 
Mutuai. Marine A.ssuran( e Po., [18951 1 

500 ; (If u. .1. Q. B. 353 ; 7*2 j,. T. 103 ; 1 1 T. D. K. 
173 ; 7 Asf). M. L. C. 553 ; 1 I II. 210, C. A, 


268. 


Suing 6c labouring clause 


C. Technical Words. 

See, goieraUy, Part I., Sect. 3, sub-sect. 2, E., 
ante. 

269. Whether interpretation inclusive — "‘Corn” 
— Peas.] — Ma-son v. Skurray (1780), 1 Park’s 
Marine Insurances, 8th ed. p. 253. 

Aam)t(iivnis : — Beld. Hart r. Standard Marino lusce. (18S9), 
22 Q. li. ]). 4SJ‘J. Mentd* Cocking v. Fraser (17»5), 4 
Jioug. K. B. 2U.^) ; Anderson v. Royal Exchange Assco. 
(1805), H Hinith, K. H. 48 ; Gabay r. Lloyd (1825), 5 
Dow. & Ry. K. B. 041. 

270. Malt.] — Malt is corn, within 

the meaning of the clause in the policies of insur- 
ance, “ to be free from average,” etc. — M oody v. 

E (1798), 2 Esp. 033, N. P. 

Annotation : — Retd. Hart r. Standurd Mariuc Inscc. (1889), 
22 g. B. D. 499. 

271. Rice.] — Rice is not corn within 

the meaning of the memorandum of a policy of 
insurance. — v. BOURDII.LION (180G), 2 

Bos. A P. N. K. 213 ; 127 E. R. 000. 

AnmAiUion : — Retd. Hurt r. .Standait* Jtiscc. (1889), 

22 g. B. D. 499. 

272. “Ship, furniture, etc.” — Fishing 

tackle & stores.]— An insurance upon a ship 
employed in the Greenland trade on ” shi}), 
tackle, appaml, A furniture,” does not, by the 
usage of the trade, cover the fishing tackle. — 
Hoskins v. Picker.sgill (1783), 3 Doug. K. B. 
222 ; 99 E. R. 023. 

Annotations : — Consd. The I)uud(*e (1823), 1 Ilag. Adin. 109. 
Retd. .Stoomvjuirt Maatschappij NedtirlaiMl r. P. & O. 
Steam Navigation Co. (1882), 7 App. (.’ah. 795 : lie 
MargcdtH & Ueean Accidenl ik. Guarantee Corpii., (1901 J 
2 K. B. 792. 

273. ” Salt ” — Saltpetre.] — .Touunu v. 

BoURDIEU (1787), 1 Park's Marino Insurances, 8th 

p. 2 15. 

274. ” Iron ” — Steel.] — Hart i\ Stan- 

dard Marine Insurance Co.. No. 1431, post. 

275. “Free of loss”- -Total 6c partial 

loss.] — Otago Fahnlers’ Co-operative Assocn. 
OF New Zealand r. Thompson, No. 2vh), /tost. 

276. Gold ” — Gold coin.] — Natr^nal 

Bank of South Africa r. Standard Marine 
In.suhani'E Co. (1915), 139 L. T. Jo. 27. 

277. Letters of marque— Trade usage.] —P arr 
i\ Anderson, No. 11U7, post. 

278. Admissibility of evidence to explain — 
Dictionary.] — A general dictionary' of the 
Eiiglisli language is not authority to show, on a 


PuiTciiAUi) r. Mkk<'iianth Mahj; 

1 . Condition as to . ...w.vi. 

- -Dklawahk MirruAi. Inhchano: t 
- lUCMAN (1885), Dig. 2iul i 

-CAN. 

PART II. SECT. 3, SUB-SECT. 4.— 

2*rerail m 
a words.] — In a policy of lufui 
the words •* fish & oil ” we 
n la the margin of ti»o pollc 
spccincatiou of t he goods ius\ir( 
— > a vessel :~~ricUl ; the 
the offeot of tl 
of “ 


263 ii. . 1— A condvf ion 

clanMo written acrosH the face of a 
marine policy of insurance muht prtwail 
over the printed parts of the policy 
which aro at variance with it, — 
Mr.AOIlK.K V. HOMK iNSl'HANCK CO. 
(18(H), 11 C. P. 3*28.— CAN. 

263 i». .1 - Bku'UKH r. 

;Co., Lti». (1872), 

2 C. A. 59.— N.Z. 

263 iv. . 1 — Skaui.k c. Nkw 

ZKAI..ANI) l.VHUHANCK CO. (1884), 3 
N. Z. L. R. 148 (8t. C.).— N.Z. 

265 I. Printed clause — lurffcrtivc if 
itwonsitdrni with purpose of insnrtmrr.j 
— LOIU) r. (JUANT (1875), 10 N. S. H. 
(1 R. iSc (U) 120.— CAN. 

PART II. SECT. 3. SUB-SECT. 4.— C. 

m. Whether interpret nt uni im'hi- 
* Barge. ’* — hitram barge. 1 — A 
Dolicy upon a vtwsel described 


as a “ ritoam barge *' was wurranled 
by Hjc a'ssiired ’* “ to be five from any 
eontribution for loss by jettison of 
projierty laden on deck of any sail 
vessel or barge.” There wjvs m>lbing 
else in the policj’ os to the vessel 
insim'd carrying a d(X‘k loud — Ht td: 
the “ bulge ” mentioned in the policy 
did not mean the iusun‘d vessel, nor did 
it refer to a sti'am barge, — S tkixhokf 
r. Royal Can'ai>ian l.vsritANCK Co. 
(1877). 42 V. C. R. 307.— CAN. 

n. " Stone " — Phtisphnte .] — -A 

policy of marine insurance ('ontuiiuHl 
a stipulation that the vessel wiis not 
to load more Uian register tonnage 
with stone, or»*s, etc. : — Held : phos- 
phate rock was not stock or ore_ within 
such oondltioiL- Dk.i.awahk 

Co. r. (.'IIAPMAX (1885), 
Cass. Dig. 2nd cd. 387.— CAN. 

for 

ClIAP.MAX c. IMtOVIUENCK 
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Sect. 3 . — The poliey : Sub-sect. 4, C., U., E, F. / 
sub-sect. 5, A. F.l 

trial, the meaning of a word [“ caj’go”] which is 
relied on as deriving a peculiar meaning from 
mercantile nsage. — lloLuarroN v. Git-bart (1836), 
7 C. &P. 701. 

Annotation : — Reid. Krcugor v, Blarck (1870), L. Tl. 5 

Exch. 170. 

.] — See, generally, Part I., Sect. 3, sub-sect. 2, 

E., ante. 

Port.**] — See Sub-sect. 4, D., post 

Incorporation of usage.] — See Sub-sect. 5. po.s/. 

D. Geographical Terms. 

279. Port — Technical interpretation.] — Marttimk 
Instirance Co., Ltd v. Abianza Insurance Co. 
OP Santander, No. 287, post. 

280. Name designating town & port — 

Inclusion of district round coast. 1 — Constable v. 
N 0 BI.E, No. 894, jjost. 

281. Whether outlying places included.] — 

Payne v. Hutchinson, No. 893, post. 

282. .] — Insurance on a ship “at 

& from her port of lading in North America to 
Liverpool.” She took in pari of lier cargo at K., 
in New Brunswick, k then sailed from thence to 
B., in the same province, seven miles distant, on 
the same bay of the sea. She there completed 
her cargo, k then I'eturned to K. to receive pro- 
visions, etc., after which she sfiiled for England, 
k was lost on the voyage. B. was not in the way 
from K. to Liverpool. B. k K. were situato on 
ert^eks opening into the bay, k wei*e spoken of by 
.some pemons as poris, but neither of them had 
a eustom-liouse. Tliey had cu.stom-hou.se officers, 

A were under tlie jurisdictiem of the custom-house 
of St. .lolm, New Brunswick: — Held: after the 
sliip had begun to load at K., tliat was her port of 
lading ; the term “ pori of lading ” in the policy 
did not allow of her afterwards going to B., A: 
her doing so was a d(*viation. — Brown v. Tayleuh 
(1835), 4 Ad. A El. 211 ; 1 liar, k W. 578 ; 5 
Nev. A M. K. B. 472 ; 5 L. .1. K. B. 57 ; 111 
E. IL 777. 


Atkinson (1819), 2 B. & Aid. 400 ; 100 E. R. 
434. 

Annotation ; — Reid. Harrower r. Hutchinson (1870), L. R. 

5 Q. B. 584. 

286. — — Popular or commercial sense — As 
understood by marine traders.] — A sliip insured for 
a voyage to any port of discliarge in the United 
Kingdom, “ A whilst in port during thirty days 
after arrival,” arrived at Greenock, discliarged her 
cargo, k was placed in a dock for repairs. Within 
thirty days aftt^r lier arrival she left the dock in 
ballast for the port of Glasgow, in tow of a steam- 
tug, to proceed on a new voyage, A had reocdiod the 
fairway of the cliannel of tlie Clydc‘, her sU'rn being 
abo\it 500 fetd- di-stant from the harbour works, when 
she was capsized by a sudden gust of wind, A sus- 
tained damage : Held : the ship at the time of 

the accid(‘nt was not in port' ” within the moan- 
ing of the policy, A the underwTiters were not liable. 

I agree with the view which has been more than 
once expr<‘ssi‘d by learned judges, that in con- 
stiTiing such a contract iis that with wiiich we 
ai\> dealing the word “ port ” must be taken to 
have been used in its popular or commercial 
sense, tliat is to say, as applying to wiiat would be 
undemtood a»s the pori by sliippei’s, shipowners 
A underwriLu’s (I/{>rd IfEHSi’iiELL). — H unter r. 
Northern M.auine Insurance (’o. (1888), 13 
App. Uiis. 717, H. }j. 

Annotation : — Reid. Itr Ooodboily & Balfour, Willlam.Hon 

(isyil). L. T. 4S4. 

287. Used in conjunction with “ place 

or places.*’] — A ship was insuriRl wiiilst at ]>ori 
OP poris, place or i»lacos in New' Ual(‘doniu. Whilst 
within the geographical limits of New' (’aledonia, 
A on her way to a port in that island, h1u> struck 
upon a reef A incurred losst^s : —Held : the words 
“ place or places,” occurring in connection w it h tlu' 
words “ port or ports,” meant place or phu'i's at 
wiiich the vessti might arrive with some object 
otlier than that of merely passing on Ikt way to 
some other jxjint ; llio vessel was not, therefore, 
“ at a port or jioris, iiloce or places in New' t’ale- 
doriia ” within the meaning of the policy ; A the* 
insiu'ers wert^ not liable. — M akitimf: Inscuanr i: 


Aniwtations : -Reid, floelandtfi r. Harrison (1854), 23 
L. J. Kx. lOy ; Maritime Inscje, r. Alianzu lu.see of 
.Siiutander (l‘>07), 7 7 L. .1. K. B. «9. 

283. 


within the meaning of this policy. 

Wasiiingto.v Insckanck Co. (1883). 

23 N. B, K. 105.— CAN. ’ 

P. _ ‘ ' ’ ’ — Cod-fish . 1 


IX)., l/TD. V. ALIANZA I NHi:UAN(’E UO. OF SAN'I’ANDEU, 
(1907J 2 K. B. 000 ; 77 1.. .1. K. B. 09 ; 97 1.. T. 
two ; 23 T. L. K. 7U3 ; 51 Sol. Jo. 074 ; 10 Asp. 
Where in jurisdiction of port M. L. G. 579 ; 13 (’om. ('as. 40. 

288. Seas or countries —Seas — Baltic— Gulf of 
Finland Included.] — In an action on a policy of 
insurance on a voyagf? ” to any port in the Baltic, ’ 
evidence adrnitU'd t-o prove that the Gulf of 
Einland is consitlen'd in iiiei'cantile contracts as 
.V,. witliin the Baltic, although the tw'o w?as are troati'fl 

a place to any {lori f»r poris ^ separate? A distinct by goigrapliers. — UllDlc r. 
an open roadstea<l, being Wal'PEKs (IHll ), 3 Gamp. 10, N. P. 

i. 1 :.. tnnotata/ns :—FoUd. Hubei^j^cm r. M«>ney (1824), Ry. A M. 

7.5. OoDSd. BlrreU r. Dryer (1884), 9 App. t’aH. 3l.>. 


authorities.] — The Jjione, Sweet r. Mon'iifioke 
(18.58), 7 L. T. 70. 

284. -Ht NTiNG A Son c. Boi'lton, 

No. 780,7 >o.v/. 

286. Open roadstead 

loading & unloading.] — Poli<'> 
months, at A fr^»m 

whafsoev'er ; Held, a .11 u|/«-a roa(isiea<i, f><*mg 
the usual i)lace of loading A unloading, was a oori 

■arifLin 41 kik 4-1.1.. 1!._ j • 


Usual place of 

f»n ship for four 


-(Jockey v. 


The 

word “hsh” without further addition 
itieaiiH in tlje New'foundlaud trade 
— NKWSfA.V t*. How (1848), 
3 Nfld. L. K. 22,— NFLD. 

q. “ When clear of the ice."] — 
The words, “ when clear of tlie ice ” 
in a marine Insurance policy mean 
that the vessel must arrive, at some 
point on her voyage, where & from 
which the ordinary risks of the voyage 
would not bo sensibly incr^UMd by 
ice. — Hyndman V . Montkkal Insur- 
ance Co. (1876). 2 P. K . 1 . 132.~CAN. 

PART II. SECT. 3, SUB-SECT. D. 

Ml j. Port — Wheihe.r outlying places 
included .} — A ship was insured under 
a polk-y of marine insurance, “ at A 


from Hydney to .St. John,’* etc. She 
calJed at .Sydney for ordiirs, hut was 
**-•♦1 anciior there, condntc only 
witlun wutert known on the charts 
^ »<* pr^tieal men as " Sydney 

harbour, but .5 miics distant from the 
Hvdjiey, & JO miles 
mstant from t he harbour of Hydney : — 
vessel w'OH at Hydney. 
within the inoaninir of the poller. 

l^HtRA^(;E Co. (189.5) 33 N II T4 
10.5 ; affd. ‘26 8. C. K iil-iAN.' 

faincay of rtrer 
tneiuded }— lu port" as applied to 

IPcludo the fair 
chiuinel of the 
harlamr works.— A fton 
\ MaHINK InmUH- 


Beld. HparUll v. Benocke (1850), 10 C. B. 212. 


2861. Often roadstead- 

E lace of Utoding tf* urUoutling.]- ■ At 
ioIm>s a the otlkT guano isiunds 
are strictly no ports, but vossols load 
at oiHui roadstiMuls. lu an action 
a marine Insurance policy : — Ut 
the Jury were Justified lu Sliding that 
LoIk>s was a iwrt on the weetern coast 
of Houth America. — O krow e. !’«<»• 

VIUKNC'K WamIIINOTON 1N8URANCE ( ‘i. 

(1889), *28 N. B. Ik 435; affd. It 
y. C. H. 387.— CAN. 


286 U. 


HURA.V01C 0b. or Hcotjuanu V . 
(1830), 4 WHs.AH. 17; dfft/.f 5 
of .Heas.) 525; 2 Fac.Coll. 299.- 


SeCT. 


t. 


Waters of riecr.l - 


r r r frvwr * | 

e. OcKAN Mutual Maiune 1n8UHan< «; 
(I8H5), 18 N. H. K. (« H. A D.) 
; 6 C. h. T. 540.— CAN. 
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289. 


Paciflo.] — Royal Exchange 296. 


— A policy of marine insurance 

\ ^ •’1 •’I 


Assurance Corpn. v. Tod (1892), 8 T. L. R. 669. upon frozen meat expressed the period of the risk 

290. Countries — East India Islands — bo be as follows ; “ Risk commencing at the 

Mauritius included.] — In an action on a policy of freezing station works & includes a period of not 
insurance on a voyage “at or from the port or exceeding sixty days after arrival of the vessel.’’ 
j>oii8 of discliarge & loading in India, & the East It also contained the following clause : “ War- 
Jiulia Islands,” evidence admitted to prove ranted free from particular average & loss unless 
tliat Matiritius is considered in mercantile contracts caused by stranding sinking burning or collision 
as an East India Island, although treated by of the ship or craft.” Owing to causes arising 
geographers as an African Island. — J' ’ * 

Money (1824), Ry. & M. 75, N. P, 

E. Usage, 

See Sub-sect. 5, post. 

F, The Memorandum. 

Sect. 22, sub-sect. 4, post. 


-Robertson v. 


during the voyage other than the stranding, 
sinking, burning, or collision of the sliip the meat 
arrived in such a condition that it had to be con- 
demned as unfit for human food, & was conse- 
quently a total loss. The judge found as a fact 
upon the evidence of underwriters that the words 
“ Warranted free from particular average & loss ” 
were a well-known formula used in connection 
with the insurance of frozen meat ; that the 
words “ & loss ” in that formula were well under- 
stood amongst underwriters to mean all loss, total 
as well as partial ; & that the clause, however 
inapt to exprt'ss that meaning, was in fact intended 
to mean that the underwriters only undertook the 
marine risks of stranding, sinking, burning, or 
collision : — Held : notwitlistanding the provision 
as to the risk commencing before & continuing 
the shij) returns fixun the voyage, shall be made after tlie termination of the vovage, the clause had 

good 

1'he 


Sun-six'T. 5 .^ — Incorporation of Usage. 

A, hi General. 

Sec Marine Insurance Act, 1906 (c. 41), s. 87. 
291. Policy Interpreted by aid of usage.] — (1) The 
sails A furniture of a ship taken thereout A lodged 
iu a wareljouse, if accidentally burnt by fire before 


)y t he underwritei's. 

(2) 'i'lie insurer, in estimating the price at 
which he is willing to indemnify t lie trader against 
all risks, must havi* \inder his eoiisidi'ration the 
nature (A tlie voyage to be performed, A the usual 
manner A coum; of dt»ing it. Every tiling done 
in th<‘ usual c(jur.s(!* must have been foiyseen A iu 
contemplation, at the time he engaged, lie took 
the risk npon a supposition that what was usual 
or necessary would be <ione(LiORD Mansfield, C.J .). 

(d) When goods arc insured “ till landed,” 
without express words, the insurance extends to 
the boat, the usual method of landing goods out 
of a ship, upon the shore (Ixuu) Mansfield, (’.,1.). 

If there liad b(H'n a Rritish ship theiv, A the 
goods Inid btHui put into a lighter in order U) go 
to the Rritish ship A lost in the way ; that wouhl 
liave been a loss within the policy (1 x»rd ^iIaxs- 
FIELD, (k.J.). 

(4) The usage being foreseen, is more strongly 
allowed to be done, than what is left to the master’s 
discretion upon unforeseen events : yet if the 
master, ex junta causa, goes out of the way (as 
to riTit, or Ui avoiil enemies, pirates, etc.) (lie 
insurance continues {per C’uk.). — 1*elly r. Royal 
E xriiANGE Ahsuuanc’EPo. (1757), I Rurr. 311 ; 97 
K. 

Annotutions : — As to (1) Refd. HurriHon r. Ellis (18r>7), 7 
/f h) GM Could. Hotidcanurhi v. Kllloll 

(1H7:1), L. U. s p, 641> ; Potuxon r. Omiuicrvial Vimm 
Ahkco (1870). I App. Can, -108. Refd. liromrh r. Whit- 
Term Hep. ao<$ ; Johnsleur. Bouhod (1819), 
•1 ISlooie, o. 1*. 90. As t(j (4) Refd. Palmer e. Utarikbiini 
I- • Uabav r. Lloyd (1825), 5 Dow. A Ky. 

A ,' , ■ ^ ’ Auatrallaii AgrUniltural Co. v. tSaundorn (1875), 

44 L. J. 0. 1*. 391. 

292. -.j — Farquharson v. Hunter (1785), 

^ Marine Insurances, 8th ed., p. 105. 

293. .] — Brough r. Whitmore, No. 515, 

post. 


294 .] 

post. 

296. Interpretation 

i’. Anderson, No. 1107, post . 


Lohre V. Aitcuison, No. 1004, 
of terms.] — Parr 


that meaning in this policy, A the underwri lei’s 
were not liable for tlie loss. — Otago Farmers* 
Co-operative Assocn. of New Zealand v. 
Thompson, [1010] 2 K. B. 145; 79 L. J. K. B. 
692 ; 102 L. T. 711 ; 11 Asp. M. L. €. 403 ; 15 
Com. Cas. 28. 

297. Insurer presumed to know usage,] — Pelly 
Royal Exchange Assurance Co., No. 291, 

ante. 

298. — — .] — Ougieu V. Jennings (1800), 1 
(’amp. 505, n., N. P. 

Aniwtniions : — Refd. Mount r. Larkins (1831), 8 Bing. 108 ; 

I’hilJipH r. Irvini; (J814), 7 Man. & O. 325; Do Wolf 

r. An hunffi'l Insce. (1874), L. It. 9 Q. B. 451. 

B. Consistency of Usage with Policy. 

Sec, generally, Custo.m A ITsaoes, Vol. XVII., 
pp. 4T-5(», Nos. 523-556 ; Pm*t I., Sect. 3, sub-sect. 
2, («., ante. 

299. Admissibility of evidence of usage — To 
contradict plain terms of policy.]— Parkinson v. 
Collier (1797), 2 Park’s Marine Insurances, 
8th ed., jL 653. 

300. .1 — Count on a policy of marine 

insurance, from (’. to P., in the ordinary form & 
with the ordinary imuuorandum. The interest 
was d(*clared to be “ on money advanced on account 
of freight.” Av(u*ments ; that the intei’est was in 
the shipowner in money advanced to him by the 
ownei’s of the cargo ; that on the voyage from O, 
to P. the shij) was damaged by stormy weather, A 
forced to go out of her coui'se to to be repaired, 
& there n(‘cessarily unloaded her cargo & loaded 
again, A that divers of the costs so incurred were 
a general average, to which pltf. in respect of his 
interest had to contribute. Breach : not 
indemnifying against these. Plea, that the policy 
was made in London, A that by custom these 
insurers, on money advanced on account of freight, 
ore not Uablo to make good a general a,verage. 
On demurrer .to the plea : — Held : (1) the interest 


part II. SECT. 8, SUB-SECT. 5.— A. 

i. Policy interpret CJi by aid of 

ciontract, but not. 
that 


AM \ fl4. 


—CAN, 

291 If. .1 — Rtkinhoff r. Koyal 

Canadian Inhuranck Co. (1877), 42 
U.C. K, 307.— CAN. 

291 iu. .] — Napikk r. Wood 

(1825), 4 81i. (Ct. of Swan.) 19.— SOOT. 

Sftfi 1 , — — Interpretation o/ierms .) — 


Evidence of usage, A of the meanly 
In tt oominercinl sense of certain 
cxpressituis in a policy of marine Insu^ 
anco may be given by shipowners & 
shipmasters. — ^Urrow v. I^oviden^ 
WaSHINUTON iNSCRANCE CO. (1889), 
28 N, H. u. 435; a/fd. on appeal, 
14 8. C. B. 731.— CAN. 
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Insurance. 


Sect. 3. — The policy : Sub-sect, 6, i?., C. dr D.; sub- 
eect, 0. Sect. 4 : Sub-sects, 1 dr 2.] 

was sufficiently described in the policy, & that as, 
at least, the expense of loading^ unloading was 
the subject of a general average, the count was 
good ; (2) the custom set up in the plea was 

inconsistent with the terms of the written policy, 
& was therefore inadmissible. — v. Janson 
(1855), 4 E. A H. 500 ; 3 C. L. K. 737 ; 24 L. J. 
Q. B. 07 ; 24 L. T. O. S. 289 ; 1 Jur. N. S. 571 ; 
3 W. R. 213; 119 E. R. 183. 

Annotatiom : — As to (1) Consd. Allison v. Bristol Marine 
Insoe. (1876), 1 App. Cas. 209 ; Atwood tJ Sellar (1880), 
5 Q. 11. 1). 286 ; Svcnstk'n v, Wallace (1884), 13 Q. B. I). 
69. Reid. Hamel v. Peninsular Sc Oriental Steam Naviga- 
tion Co., [1908] 2 K. B. 298. 

301. .] — Dickenson v. Jahdine, 

No. 1874, post. 


C. Notoriety of Usage. 

See, generally. Custom & Usages, Vol. XVII., 
pp. 28 et seg. 

302. Usage must be general & notorious.] — 

East India insurances include the chance of 
detention in India, tlie risk of the country 
voyage there. 

The usage of the East India Co.’s trade &; the 
course of their voyages, are in fact so notorious, 
& so well known both to the insurers & the insured, 
that they must be su])posed fully apprised & 
sufficiently conusant of it : tlie obligation of 

this policy is to be taken, from the words of the 
charter party, which refer to t he usage, the usage 
of these voyages, in the same manner as if it was 
expressly inserted in tlie policy {per Cur.). — 
Salvador v. Hopkins, Heaton r.* Rucker (1705), 
3 Bun*. 1707 ; 97 E. R. 1057. 


Annotation Grant v. PaxUm (1809), 1 Taunt. 463 

.] — See, generally. Part I., Sect. 3, sub-.sect. 

2, 0., ante. 

303. Assured Ignorant of usage — Not bound 
thereby — Usage at Lloyd’s.] — ^Policy on horses 
“ warranted free from mortality jettison”]. 
Special verdict finding, that on the voyage, in 
con.scquence of a storm, the horses broke down the 


partitions between them, A by kicking, bruised 
each other so much that they died ; that a parti- 
cular usage with respect to policies on liv'e stock 
prevailed at Lloyd’s Coffee House in Ixmdon, A 
wa.s adopted both by the underwriters subscribing 
& the merchants effecting policies there ; A that 
this policy was effect ed tliere '.—Held : ( 1 ) this 

was a loss by perils of the sea, for which i)ltf, might 
^coyer notwithstanding the warranty ; (2) as 

it did not appear that pltf. knew of the usage 
prevailing at Idoyd’s, or was in Hie liabit of effecting 
policies there, such usage did not bind him. — 
Cabay V. Lloyd (1825), 3 B. A V. 79.3 ; 5 Dow. & 

Ry. K B. Gil ; 3 L. J. O. S. K. B. 11(5 ; 107 
E. R. 927. 


Annotaii^s : A^ to (1) Refd. Robertson r. Jackson (1845) 
^ Dunbar (1869). L, R, i )>. 266 

Refd. Bartlett v. Pentlund (1830), 10 B & C 
760 ; BaylifTo-p. Buttenvortb (1847), 1 Kxch. 425 Max 

It: 1 SweeilnK v.'pearc* 

Mentd. Allen v 


304. .] 

land, No. 2392, post. 

805. .1 

2417, post. 


— Bartlett v. Pent- 

— Scott v. Irving, No. 


806. .] — Sweeting v, Pearce, 

No. 2415, post, 

307. ,] — A policy of insurance 

was effected on a cargo of teas by an insurance 
broker on behalf of pltf., & deft., a member of 

.... the policy. In accordance 

with a custom at Lloyd’s, the broker & deft, had 
a running account which was periodically settled, 
whereby premiums due to deft, were set off as 
against losses due to the broker. A loss under the 
policy was thus settled in an account. The 
broker, before paying pltf. the sum so due, became 
bkpt., A pltf. sued deft ; — Held : pltf. W'as not 
bound by the custom unless he knewoi its existence, 
& it lay on deft, to i)rove that pltf. knew of the 
custom. — Matveieff & Co. v. Crossfield (1003), 
51 W. R. 3G5 ; 19 T. L. R. 182 ; 47 Sol. Jo. 258 ; 
8 Com. Cas. 120. 

308. .] — MuCowin Lumber & 

Export (’o.. Incorporated r. Pacific Marine 
Insurance Co., Ltd., No. 2121, post. 

309. Proof of ignorance — Onus on defen- 

dant.] — Matveiioff a Co. v. Crossfikld, No. 307, 
ante. 

310. Proof of usage — Evidence from other 

localities.] —Noble v. Kennoway, No. 41, ante. 

-.] — See, generally, t’usTOM A I’sages, Vol. 

XVI L, pp. 34 et seg. 

Presumption as to Insurer’s knowledge.] — See 

Sub-sect. 5, A., ante. 

I). Particular Usages, 

311. Liability of underwriters — In order of 
subscription.] — -A custom of merchants that, in 
subscribing a policy of insurance, t he underwriters, 
in the order they subscribe, sliall be liable to the 
amount of the loss ; A that the subsequent under- 
writers shall return the premium, A be exonerated 
from responsibilitv, is good. — African ('o. r. 
Bull (IGJ)O), 1 Show. 132 ; 89 E. R. 495. 

312. Change of convoy.] - De (iArey v, 
CLAGGi-rr (1795), 2 Park’s JMariiu! Insurances, 
btli ed., p. 70S. 

313. To sail with convoy.] — Warranted to de- 
part with convoy shall intend from the place of 
having convoy. 

The clause warranted to depart with convoy 
must be construed according to the usage among 
merchants, i.e. from such place as convoys are 
to be had (per (’un.). — Lethulier’s C’a.se (1092), 
2 Salk. 443 ; 91 E. R. 384. 

Annotaiiems : — FoUd. Gordon r. Motley, C'utiinell v. Bordieu 

(1747), 2 Htra. 1265. Refd. Sboto v. Wilnon (1842), 5 

Scott, N. R. 958. Mentd* Andereou v. Pitcher (1800), 

2 Bos. Sc P. 164. 

314. Storage of goods at Gibraltar.] — I’ierney 
V. Etheuington (1743), cited in 1 Burr, at p. 348 ; 
97 E. R. 347. 

Annotation : — Comd. Pelly v. Royal Exclmiitre Assco. (1757), 

1 Burr. 341. 

315. Money advanced by captain — For ship’s 
benefit.] — Hregory v. Hhrihtik, No. 503, post. 

316. Intermediate voyages.] — Gregory v. 
Christie, No. .503, post. 

317. .]— Fakquharson v. Hunter (1785), 

1 I’ark on Marine Insurance, 8th cd., p. 105. 

318. .] — OuoiER V, Jennings (1800), 1 

Camp. 505, n., N, P, 

Annotations: — Elzpld. De Wolf r. Archangel Inwco. (1874), 

L. K. 9 Q. B. 45l. Btdd. Mount v. LarklnH (1831), 8 Bing. 

108 ; PhlllipB V. Irving (1844), 7 Man. & O. 325. 


PART II. SECT. 8, SUB-SECT. 6.— C. 

808 1. Assured ignorant of ‘Visage — 
Not bound thereby — Usage at Lloyd’s.] 
Ward V. Harris (1880), 8 L. R. ir. 
365. — IR. 

a. Knowledge of insurers — Evi- 


dct^«.]~ To render InHurera Ruble for 
a ]oH» of cargo carried on dock In 
accordance with a usage go to carry It, 
very strong evidence shouid bo given 
that the Insurers knew of Huoh usage 
when Issnlng the policy.— Warrkn v. 
Hwims Lujyd’s Insuranck Co. (1883), 


9 V. L. R. 397.— AU8. 

PART II. SECT. 8. SUB-SECT. 6.— D. 

b. lA)cal custom — Construriion must 
he reasonable .} — Kanji Dwarkadas t>. 
Haridas Purshottam (1911), 1. h. H. 
30 Bom. 484.— IND. 
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319. Prior to attachment of risk.] — Val- 

lANCE V. Dewar, No. 1246, 'posi. 

320. Landing of goods at port.] — Brown v. 
Cahstatrb, No. 849, posi* 

321. Port of departure — In Amelia Island.] — 

Policy on goods “ at from tlio ship’s loading 
port or ports in Amelia Island to London.” The 
ship never touched at Amelia Island, but took in 
}ier cargo at Tigre Island, which lies a little 
farther up the Kiver St. Mary’s : — Held : the 
policy nevertheless attached, this being the usual 
mode in which ships in that trade take in their 
cargoes. — MoxoN v* Atkjns (1812), 3 Camp. 200, 
N. F. 

322. Jettison of goods on deck.] — A custom 

that underwriters are not liable, under the ordinary 
form of policy, for gomjral average in respect of 
tlie jettison of goods stowed on deck, is a valid 
custom & does not contradict the terms of the 
policv. — M iller r. Tetherinoton (1862), 7 

11. A N. 954 ; 31 L. J. Ex. 363 ; 9 L. T. 231 ; 8 
./ur. N. H. 1039; 10 W. K. 356; 1 Mar. L. C. 
:LSS; 158 E. U. 7.58, Ex. Ch. 

Aiuiotatinns : — Expld. Rritish & Foreign [Marino Insco. v. 
(Jtjiinf, (1921] 2 A. 0. 41. Refd. Tlio Milwaukee Belle 
(1HG9), 21 L. T. 8(i0 ; Ht^iwart v. West India & Pacific 
S.8. Co. (1873), L. U. 8 Q. B. 88. 

323. Declaration In bill of lading.] — Stephens 
V. Australasian Insurance Co., No. 617, posi. 

Deviation.] — Sec Sect. 14, sub-sect. 2, B. (cZ), 
post. 

Duration & commencement of risk.] Sect. 

12 , posi. 

Settlement of claims.] — See Sect. 26, sub-sect, 1, 
post. 

Interpretation of technical terms.] — See Nos. 
2(i9, 272, 274, 275, 277, nnie. 

Liability of broker to underwriter for premium.] — 

See Nos. 413-416, post. 

Right of broker to commission from under- 
writer.] — See Nos. 422, 423, post. 


Sub-sect. 6. — Property' in Policy'. 

324. Action of trover maintainable.] — IIahd- 
iNo V. C.YHTER (1781), 1 Park’s Marine Insurances, 
8tl) ed., j). 4. 

325. .] — .Snook r. Davidson, No. 437, 

post. 


Se( t. 4 .— the course of BUSINESS OF 
INSURANCE. 

Sub-sect, 1.— Insur.ance Brokers. 

Sec Sect. 5, sub-sect. 1, posi. 


Sub-sect. 2. — The Insurance Sup. 

See M.'irine Insurance Act, 1906 (c. 41), ss. 21, 
h9, 91 (1) (a). 

326. Binding nature of slip.] — Ionides r. 
Pacific Insurance Co., No. 523, posi. 

3^. ,] — Where underwriters have, as by 

uiitialling a slip, made a contract of assurance, 
which, althougli invalid at law & in equity for 
want of statutory requisites, is nevertheless, in 
practice, according tA) the usage of those engaged 
in marine; insurance, a complete & final contract 
hniding upem them in honour & good faith what- 

er evcnits may subsequently liappen, the assured 


need not communicate to the underwriters facts 
which afterwards come to his knowledge material 
to the risk insured against ; & the non -disclosure 
of such facts will not vitiate the policy of insurance 
afterwards executed. — C’ORY v. Patton (1872), 
L. R. 7 Q. B. 304 ; 41 L. J. Q. B. 195, n. ; 26 
I.. T. 161 ; 20 W. R. 364 ; 1 Asp. M. L. C. 225. 

Annotations : — Apld. Morrison v. Universal Marine Insce. 

(1872), L. R. 8 Exch. 40 ; Lishman v. Northern Maritime 

Insce. (1875), L. K. 10 C. P. 179. Refd. Ionides v. Pacific 

Fire & Marine Insce. (1872), 41 L. J. Q. B. 190 ; Fisher v, 

Liverpool Marine Insce. (187.3), L. R. 8 Q. B. 409; Homo 

Marine Insce. v. Smith, [1898] 1 Q. B. 829. 

328. .] — Pltf.’s insurance broker effected 

an insurance with defts. on the chartered freight 
of pltf.’s ship Cambria, without disclosing to defts. 
certain information in his possession which it was 
material tliat they should know (Oct. 10). In so 
doing he acted in good faith, supposing from 
inquiries that he had made that the information 
was incorrect. After initialling the slip, but 
before executing the policy, defts. (Oct. 13) 
became possessed of the information w'hich the 
broker had not disclosed ; & they afterw’ards 

executed &; delivered out the policy without any 
protest or any notice that they would treat it as 
void (Oct. 14 or 15). Upon receiving news of the 
loss of the vessel, they gave notice to pltf. that 
they did not consider the policy binding on them 
(Oct. 20). On the trial of the action upon the 
policy, the judge directed the jury, in substance, 
that defts. were bound to make their election 
w’ithin a reasonable time after thev became aware 
of tlie concealment, &; left it to them, without 
expressing any opinion whetlier defts. had elected 
to go on w'ith the policy. The jury having found 
that defts. did not so elect, &; a rule for a new 
trial on the ground of misdirection having been 
obtained afteiAvards made absolute in the ct. 
below’: — Held: (1) this direction W'as right; 
t}n*re being no election in fact, & no evidence that 
pltf. had been prejudiced by defts.’ not electing 
earlier to disaflirm the policy, defts. w’cre not 
estopped from denying its validity, nor was it 
material to consider whether their conduct in 
delivering out tlie policy without a protest had 
been such as to entitle pltf. to consider it as an 
election. 

(2) In effecting marine insurances the matter is 
considered merely as negotiation till the slip is 
initialled, but when that is done the contract is 
considered to be concluded {per Cl'R.). — Morrison 
V. Universal Marine Insurance C'o. (1873), 
L. R. 8 Exch. 197 ; 42 L. J. Ex. 115 ; 21 W. P. 
774, Ex. Ch. 

Annot'Uion : — As to (1) Refd. Marsdou v. Sauibell (1S80), 43 

L. T. 120. 

329. .] — \\liore underw’ritei's have, by 

initialling a slip, made a contract of assurance 
w’liich jilthough invalid at law in equity for 
W’nnt of statutory requisite's, is, nevertheless, in 
practice, & according to the usage of those engaged 
in marine insurance, a complete final contract 
binding upon them in honour &: good faith, 
whatever events may subsequently liappen, the 
assured need not communicate to the underw rit ei*s 
facts w'hich afterwards come to his knowledge 
material to the risk insured against ; A: the non- 
disclosure of such facts W’ill not vitiate the policy 
of insurance afterw'oi'ds executed. it makes 
no difference that, the insurance being negotiated 
by an agent of the assured, the slip w’as initialled 
subject to the ratification of the assured. — C ory' i*. 


PART II. SECT. 3, SUB-SECT. 6. 

\ payment of premium - 1 Property in eomjHtny.\— Svott & Giffouu v. .Ska I.nhukan’ck Co. (182.5), 3 Sh. (Ct. of 
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Insitrance. 


Sect. 4. — The course of hit Mu ess of insurance: Sub- 
sects. 2 <£• 3.] 


Patton (1874), L. P. 0 Q. B. 577 ; 43 L. J. Q. B. 
181 ; 30 L. T. 758 ; 23 W. B. 10 ; 2 Asp. M. L. C. 
302. 

Annotations Homo ]Muriiio Iuhoo. v. Smith, [1898] 

1 Q. 11. 82!) ; Lower LJiiiie Wiirieniberg ln«cc. Associi. 
r. ScdgrAvick (1898), 68 L. J. Q. U. 186. 

330. — - — .] — These interim protection notes* 
given by fire insurance companies, be-ar an analogy 
to the “ slips,’* commonly used in cases of marine 
insinvince, lu-ehminary lo (he is.suing of policies. 
The slip contahis t])e heads of the contract <fe is 
in itself a contract of insurance (Sill MONTAGUE 
SAffTH).— (’ITIZKNS Jn.SITRAN('E Co. OF CANADA V. 
Parsons, Qitrex Insurance Co. v. Parsons 
(1881), 7 App. Cas, 00; ol L. J. P. C. 11; 45 
L* T. 721, P. C. 

Anja^utiay^ ; — Mentd. Dobie r. Temporalities Roanl (1882), 

< App. Cus. 136 ; itussell r. H. (1882), 7 App. Coh. 829 ; 
t.olonial Building Investment Assocu. r. A.-(J. of 
guebec C8S3), 9 App. Cas. 157 ; Hodge v. 11. (1883), 9 
App tas. 117 ; Bank of Toronto v. Lambet, Merchants’ 
iiank of Canada r. Lambe, Canadian Bank of Comnieive 
British Mercantile lusee. r. Lanibe ( 1 887 ), 

^ 575; A.'G. f<»r Ontario v, A.-O. for the 

Dominion, 11896] A. C. 348 ; A.-O. for Alanitoba r. 
ManiUibu Liceuco-Holdei-s’ As.socn. (1901), 71 L. J, J*. C. 
7'^ : ’s Depositories & Life &: Health A.s.sce. 

(tif07), 76 L. .7. K. B. 86.5 ; John Deere Blow Co. 
r. [191oJ A. C. 330 ; Great West Saddlery C’o. 

e. It., 2 A. C. 91 ; A.-(l. for Clntario r. Heeiprocai 

Insurers, [1924 j A. C. 328 ; Caron r. B., 1 1924] A. C. 999 ; 
Joronto Lleetnc Coinrs, r. .‘^nider, [1925] A. C. 390. 

331. I .j — Pltfs., a iu7n of merchants in New 
Zealand, in Oct. 1S80, employed a linn of insiir- 
anr<* hrokci's in Jxindon to ciTcct for them in- 
smranecs agaimt lire upon goods in New Zealand. 
The brokei-s ir^tructed B,, an insurance broker at 
Lloyd s, to ellecl a portion of the insurances, & 
B. pD'paivd a slip containing luirticulars of the 
M.sk, wide}) wa.s initialled by deft. <fc oilier under- 
wntei's at Lloytl’s. Owing to a ini-sundemtanding 
between the insuranc(‘ brokei-s no policy was put 
forward for signature by d(‘ft. vV the other under- 
wi'iters, A in hVb. 18H7, (he gootLs in New Zealand 
\Acrt' se riously damaged by fire. No premiums liad 
Oien been paid, but two days after the lin^ the 
insurance pivmiums ivei-c paid by pltfs. to the 
insuiancc hrok<*rs. A policy was tium tender<‘d to 
deit. lor signature, hut lie refusi'd to sign it or to 
pay the amount for wliich he had initialled the 
slip. In an action to recover the amount : — /teld : 
the slip formed a complete A binding conti-uct of 
iiLsurance, that it was not subject to an implied 
condition that a policy should h<* jiut forward for 
signature vithin a jea.sonahle time. A, in the 
absence of circiiin.stam es .sliowing an intention on 
the part- of pltfs. to abandon the insurance, they 

a,.am.s 

332. Cannot be sued upo;i.] — T)u- slip of 
paper on winch undenviitcrs take down the risks 
they insure, is not such an instrument as an 
action could be maintained upon. Jn order to 
enforce an underiaking of this nature, it must he 

pofh® •]— Mackenzie r. Coci.so.n', No. i318. 


336. Speciflo performance.] — An under- 

writer’s “ slip ” will not be enforced in equity. 

Pltfs.’ agent, being master of a vessel in which 
they had a valuable cargo, opened negotiations 
for efTecting an insurance through the shipping 
agent. He took tho vossid l-o the Downs, & then 
ha^’ing received information that the “ slip ” had, 
on that day, been signed by or on behalf of pltf., 
& other underw'riters, immediately left tho vessel 
to proceed under the charge of the mate. The 
vessel being wi’ocked, pltf. refused to complct-e 
the contract for insurance : — Held : the ct. would 
not enfortv 8])ecilic performance of sucli an 
instrument ; A, even if it would, tho conduct of 
pltfs.’ agent would disentitle them tG such i*elief. — 
Morocco J.iANd (’o. v. Fry (1835), 5 New Hep. 
234 ; 11 Ii. T. 018 ; 1 I Jur. N. 8. 7(1 ; 13 VV. H. 
310 : 2 Mar. L. C. 157. 

336. Representations made at signing — By 
broker — Binding on assured — Unless qualified or 
withdrawn before policy issued.] —A rt'presentation 
made by an insuranci* hi*oker, when the nanii's of 
the underwriters are put uiion a slip is binding 
on the assured, unless qiiaJified or withdrawn by 
some comnumication upon tlio subject betwwn 
tliat time A llu' execution of the policy. — E dwards 
V. Footnkr (1808), 1 (’amp. 530, N.*P. 

337. Not legal Insurance.] — Pltf., being in a 
position to sign judgment for tlie sum of £5,350 in 
an action agaimst tie' ownem of a ship, agreed to 
abstain from so doing, upon the torms that lie 
should ivceivi* a mige. upon tlu' ve.ssel, A that the 
amount of Ids claim should be kept insurtnl by 
defts. The then insurance expiit'd upon S<*pt. 23. 
Slips were signed on Sc‘pt. 22 for an iimount wlueh 
covered pltf. ’s claim, but the policies weiv not 
appiopriaHnl to pltf. until Sejit. 30 ; one, bearing 
date Sept. 21 for £350 at Idoyd's, tlie other, dated 
St*pt. 27 for £5,000 A elTeeU*d with an insurance 
CO, Pltf. .sign<“d judgnu'nt on Se]>t. 28: — Held: 
(1) tliat it was obligatory upon ilefts., under the 
agremnent. to kinqi uj) a l*>gHl insurance upon 
which an action would be maintainable, A inas- 
much tis tlie slips coiLstituted no such insurance, 
defts. had committed a breach of the agreement, 
A pltf. wa.s imtitled to sigm judgment ; (2) the ct. 
would nt»t, in tin* i*xercise of its equitable juris- 
diction, r<‘lieve defts. fiom the consequence of 
such hirach, although no damage had resulti'd 
to pltf. - Parky v. (rRKAT Sim* Co. (1803), 4 
B. A S. 550 ; 3 New H«*p. 70 ; 33 L. J. Q. B. 41 ; 

0 L. T. 370 ; 10 .hir. N. 8. 204 ; 12 W. K. 78 ; 

1 illar. L. F. .307 ; 122 E. It. 508. 

, I a nohitiunn : - - Eefd. Xeuo.s V. \Vick)taii) (1867). L. It. 2 H. L. 

296 ; Boddirk r. Ditl«.*mnB y Mutual .Murine liiHt'o., [1895) 

1 g. B. 8.16. 

338. Admissibility in evidence — In action on 
policy —Material stipulation.] — 1 n an a^’tion on a 
policy of insurance on a ship, for /t loss iiy captuiv, 
a inalerial stipulation lonteniporamxiusly agn^ed 
to by the j)artu‘.s, though by a separatt; slip, is 
adtnissibh; umlor non aHsumpsit ; aOter, if it were 
an afk‘r stipulation to vary the terms of the 
onginal policy, by substituting a dilTeitint definition 
of capture.— llEATM v. Durant (1844), 12 M. A W. 
438 ; 1 Dow. A E. 571 ; 13 L. J. Ex. 95; 2 
L. T. O. 8. 331 ; 8 Jur. 131 ; 152 B. K, 1208. 

339. To ascertain Intention of 

parties.] — Idnideh r. Pacific Insurance Co., No. 
ri23, post. 
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340. .] — A time policy on a ship 

contained the following clauBc : “ Being a r(;- 

insurance of policy or policies ” (here followed a 
blank space) “ & subject to the same terms, con- 
ditions, Si clauses as original policy or policies, 
whether rc‘insuran(;e or otherwise, & to pay as 
jnay be paid thereon.” At the time this policy of 
reinsurance was (?flect(id there were in e*xistence 
two time policies of insurance on the sliip under- 
written by the reassured, in both of wdiich the 
valuation of the ship was the same as in the policy 
t)f re-insurance. 1 lining the cuiTtmcy of the 
])()licy of reinsuiance one of these ixdii ies expired 
(V the other was cancelled, & thereupon the 
leassurcd undeiwTote a new time policy of insur- 
jiriee on the ship, in which t he valuation of the ship 
was less than in the policy of l•einsu^ance. By tlur 
time clauses in the dilTerent policies the insured 
value was to be taken as the rt'])air<*d value in 
jiHcertaining whether the ship wa.s a constructive 
total loss. The ship liaving become a total loss, 
tli(“ reassured paid his o.ssured inuh'r the new 
jiolicy as for u total loss: — Held: (1) uj>on the 
li ne con.st ruction of the policy of riinsuiance, the 
reassured was insured only against lo.s.s incunt*d 
under th»‘ two policies in existence at the. time the 
policy of ixdnsurance w^as elTectetl, A: therefore that 
(lir reinsur(‘r8 were not liable to indt'innify him 
against, a loss inciuTed under the new policy 
underwritten hy him ; (2) the slip U{K)n which the 
policy of reinsurance was efTected was admissible 
in evidence to explain the meaning of the expix^ssion 
in the ))oli< y ” original policy or iiolicies.” — I vOWEH 
llHINK A: WVltTK MUF.hu iNsrUANCK Ak. 440('N. r. 
SKiHiWirK, [INJKM 1 Q. B. 171) ; (18 L. .1. Q. B. 18(1 ; 
so L. T. (1; 47 W. B. 2(11 ; 1.7 T. J.. B. (15; H 
Asp. .M. li. ‘Kid ; 4 (’oni. (*;us. 14, (', A. 

«; — .(« (o (1) Distd. lU'lianoe Marine Ihnc<'. r. 

1 K. H. Apid. Norwich rni«»ii Fire 

liiscc. Sou. r. (.'oloiiiul Mutual Fire luseo., lliri'2] 2 K. H. 
Oil. Kefd. ."^cattish Nathuial Iiisce. r, lN»olc 107 

0. T. os; : Kiiiaoucl r. WVir (1014). 20 T. L. U. .'ils. 

341. “Open cover*' or proposal to insure - 
Action for specific performance. I —An opt n etjver. 
(ir ])r()j>osal to insure ix'fort' the goods to be imsured 
are shipped, was given by resps. to 51, in order that 
lie might give it to the rhart4‘iH*r, wlm after ship- 
ment appli(‘d for jKilieics to tin* amount m<*nti<»iUMl 
in tile cover Sc was refused : —livid : sucli applica- 
tion eon.stituted an acccptanc'e of a subsisting 
propo.sal, A: then* was a binding contiwt with tla* 
ehaib'rer to issue a policy in B*rms of the o]H'n 
eovi-r. 4’lu* asking for two polici«*s did not previ'iit 
1ln‘ aeee]>tancc being stdlicient its there was a 
n-fn.sal to give any, — BllU(iWANi).\s.s r. Nhthfu- 
i.ANu.s India Sk.a A Fihe Insdhanck t'(». liF 
Batavia (1888), 14 App. C’as. 83, 1*. (’. 

. / II noiiit iiiii : Refd. NiMTurcmull r. Triton In-si'C. (Ih24), 41 
'i'. L. It, lO.S. 

342. — Risk not covered by slip.] — 

Boval B\'<’hanuf. A.s.sfhanue t’oituN. r. Tuu 
(18112), s T. L. u. mu. 

Non-disclosure of material matter — Between 
signing slip & issue of poUcy.]-8Vr Nos. 328,321), 
No. 1231, pout. 


SUH-.SECT. 3. — 'PlIE PUKMIl’M. 

‘8Vv Marine Insurance Act, 1900 (c. 41 ), ss. 52-54 

\vi Insurer — Contract Illegal.]— 

'Vliere eifxlit was given by insurance brokers in an 


account delivered in by them to an underwriter 
for the premiums of reassurances, declared iUegal 
by 19 Geo. 2, c. 37, after which the assured gave 
notice to the brokers not to pay the money over 
to the underwriter, indemnified them for with- 
liolding it : — Held : the underwriter could not 
maintain an action against the brokei*8 to recover 
sucli premiums as for money had & received by 
them to his use, the transaction being illegal, & the 
money not having been actually paid, but only 
credit given for it in account. — Eduah v. Powleh 
(1803), 3 East, 222 ; 102 E. B. 582. 

AnnoUiiionH ; — Refd. ITnIvorpo Iubcc. of Milan \\ Murchantfi 
Marino Jntico., 11897] 2 Q. B. 1)2, Mentd. 'J'liylor i\ 
ClioKtcr (IKfiD), L. K. i Q. B. 309. 

344. .] — (1) If a policy of assurance 

be in its language large enough to comprise an 
illegal adventure, Sc the assurt'd contemplated an 
illegal adventure, the \inderwriter is not entitled 
te sue for the premium ; therefore, where a broker 
efi'ected a ])olicy with pltf., an undciwriter on 
goods on Ixjard a Spanish ship at Sc from New 
Orleans Sc Pemsacola, both or either, to her poH of 
discharge in the United Kingdom, with a memo- 
randum of receij)t of the premium froni J. P., a 
merchant in London, which policy' wa.s on behalf 
of a Spanish merchant at V7‘ra Cruz, Sc at the time 
t>f elTecting it New^ Orleans belonged to the 
• Americans, W’^ho w'ei-e afc war with this (*oiintry, 
Pensacola to tlie Spaniards, wlio w<*re, nt'iitr.als ; 
Sc the obj(‘ct of the assured wiis to cov'er an im- 
portation of cotton W'Of)l in Spanisli sliips, from 
N<‘w Orleans to Great Britain : - Held : the under- 
wtiBt could not recover from th<^ broker the 
’ prt‘mium, inasmuch as such adventure from Now 
Orleans w'ith cotton wool w'as illegal, A: it pltf. 
inK*nd<‘d to proti*ct it, hi.s subscription wtus illegal ; 
Sc if h(' tlid nol, it was void, A so no consideration. 

(2) By the us,‘ige in this branch of biisines.s, the 
pr<‘mium. as Ixdween the* underwriter A the 
lu^iiired, is eonsidered to have been paid at tlie 
time of the subscription : the underwriter ac- 
knowledges his iveeipt of it ; A if he does not 
actually D*ceivi* it, he accepts the bn>ker for liis 
debtor A substituK'S him for this purposi* in the 
])Iae«* of the fvssured (te>HD Ei.iJ*:NHOHor(JH, (_\.I.). 
— .Ienkins f. Pow'EH (1817), 0 M. A S. 282 ; 105 
E. B. 1248. 

Jn in CJ) Refd. Xeno.s v. U’ickhain (1807), 
I.. H. 2 H. L. 296. 

345. Insurance lost or not lost — Safe 

arrival of subject matter.] — NAirstTi r. IIendk- 

WEHK (1871), 7 (L B. 1). 400, n. 

Antuttaiion : Apprvd. Brailford v. .SymonilMUi (1881), 7 
g. H. J). 4.MJ. 

-.] —Deft., who had insured 
a cargo by a cerUiiri vessel lost or not h>st for a 
certain voyage, believing such ves.scl to bo over- 
due, cffectvd a policy of reinsiuaiice with idtf. on 
the sjune cargo A*risk. Before elTecting the policy 
of ivinsiiranee, tho vessel A cargo had in fact 
arrive<l siifely at the port of destination ; but this 
was not known to either pltf. or deft, at the time 
the policy was efTect^'d : — Held : the policy had 
attfiched, A therofore pltf. was entitled to the 
pixMiiiuia at which it had been effected. — Brad- 
poun r. iSY.MONnsoN (1881), 7 Q. B. D, 450; 50 
L, J. Q, B. 582 ; 45 L. T. 304 ; 30 \V. B. 27 ; 1 
Asp. M. li. C. 155, (\ A. 

347. Policy conclusive evidence of payment — 
As between insurer & assured — Recovery of 
premium.] — In an action by the assured against 


lux'ji under (vn bonoiimldc umuk) 
t l!!. a k'Odc 

I t "T’ j-,1 iiruui ll 

Muldator to do mo ; ^ whether or n< 
him to 


interest to do ho, the liquidator in not PART II. SECT. 4, SUB-SECT. 3. 
ontitled to Ikkuc u policy to a wllp f. Hean'rrif by insurer — Itisk in- 

holder. - (h.VUK Mahink « .r., ........ . ctirred —Safe (irrim! of subject -tnoUrr.] 

C<», I*. Hknwick a (’o., ( 1 U 2 II 8 . (^ SMITH r. Flkmixu A to. ( 1849 ), 22 
113.- SOOT. S<. Jur. 7.- SCOT. 
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Sect. 5. — Insurance aqenis: Sub-sect 1, JJ. (a) dC;(6), 
& (\ (a), (b) A’ (c) i. a. ] 

broker, who has received fi-om the underwriters 
the full amount of the sums subscribed, on a t-otal 
loss, altliough there are several other persons 
interested as part owners, A wlio liad given defts. 
notice of their interest, where pltf. insured on the 

^>.1. .!• Ill l«l*_J* 


376. Order to insure— Duty of agent— Having 
funds in hand.] — It is now settled as clear law, 
that there are thrc‘c instances in wliich such an 
order to insure must be obeyed, (i ) where a 
merchant abroad hirs ofTects in the hands of his 
correspondent here, he has a right to expect tliat 
he will obey an order to insure, because lie is 

entitled to call his money out of the other’s hands 

— .. 1 1 


whole ship generally, by means of his captain, entitled to c^l liis money out o tne other s hands 
who gave the order for elTecting the insurance. when & m what manner ho pleads ; (2) whore the 
The broker cannot, as an agent, dispute the merchant abroad h;^ no eflects in the han^ of his 
claim of his only’^ known principal, on the ground correspondent, yet> if the course of dealing l^tweou 
- them be such, tliat the one has been used to send 

orders for insurance, A: the other to comply with 


claim of his only’^ known principal, on the ground 
that other persons were interested in the subject 
matter of the insurance. Their claims W'ould be a 
question between the assured, & the persons so 
claiming to bo interested. — Kobeuts v. Ogilby 
(1821 ), 0 Price, 2«9 ; 147 E. R. 89. 

:—Refd. Snarl r. Welsh (1835)). 4 Mv. ft Cr. 

305. Mentd. Hardman v. Willcock (1832), 9 Bin}?. 382, n. 

372. II., the managing owner of a 


tliem, the former has a right to expect that his 
orders for insurance will still be obey^ed, unless 
the latter give him notice to discontinue that 
course of d(‘aling ; (3) if the mei*chaut abroad send 
bills t)f lading to liis correspondent Jiere, lie may 
engraft on tlunn an order to insure, as tlie implied 


^ ,j — ijxit; nuinagirig owner ot a uix uiut-x k>\j , ihn uiic iiiniiieu. 

ship, directed an insurance broker to effect an condition on which the bills of lading shall be 
insurance on the entire ship, upon an adventiu'e accepted, which the other must obey' if he acc€‘pt 
m which all the part owners w(*re jointly interested ; them, for it is one entire transaction. It is true 
the amount t)f the entirt* yimmium was carried as it has betoi observed, that unless something 
to the slop’s account in Il.’s books, wliich were has been licld out by the ]iei*soii iiere to induce the 
open ^ the inspection of all the part owners, who other t-o think that he will procure insurance, lie 
saw the account, & never objected to it ; it did shall not be comi)elled to insure. But if tin* 
not apiiem* that tlie insunince broker knew the commission from the meirhant abroad consist 
^mes of all the part owners, or whether or not of two parts, the one to accept the bill of lading, 
authority to 11. to insure ; — Held : the other to causci an insurance to b<^ niadi% the 


premium to tnc insurance 
I '5- he had debited 11. alone, 

* 7 ,. ^be profits of commission upon 

msuranco.— Robinson v. Gleadow 

2/oy'l.4 ^ 

373. Express authority from co-owner — 

Binding on co-owner’s assignee.] —’Where part 

tmncis of a vessel authorise co-owners to insurti . a^cui.j — n ase wui 

tJic whole ^'essGl, A: afterwards assign their interest where a party undertakes to get a policy done 
m t he freight, Ad the assignees do not give express another tlieriun, without any consideration if 
^ ^ .^be assignment, the co-owners are P^niy so under-taking it takes any step.s for 


101 . 

Annotation: — A:i to (2) Consd. Callander r. CclricJis (1838). 
5 Binj?-. N. C. 58. 

376. Arising out of ordinary course 

of business.] — Smith v. Lascelles, No. 375, attic. 

377 . Acceptance of biUs of lading.] — 

Smith v. Eascklles, No. 375, ante. 

378. Gratuitous agent.]— < !ase will 


(?') Ilevoeaiioti of Author if y. 
See Agency, Vol. 1., pp. 088 et scq. 

C. JJuiy to hviure and Use Care, 
{a) In Generai. 


underwriter for not insuring, the declai-ation set 
out that the underwriter had undertaken to insure 
a certain ship, upon the usual terms of insurance 
of ships ; & the breach w'os, that, though a 

reasonable time had elapsed, etc., yet the under- 
WTiter had not caused the said shiji to be insured, 
according to the usual terms of marine insui*ance, 
etc. : — Held : the declaration had w'ell alleged 
an absolute duty to do a specific tiling, Ac the 



nos V. Wickham (1897), L. H. sj 
Wostem Inscc. v. Cunliiro (1874), U 


invoices of thf> irnnA® Ar Vt.TT^ tne — Delegation oi auinonty.j — Deft., 

in the policies a skilful resident at lAverpool, & the agent of a foreign 

Deft^ did not confropf n ^ made, merchant, was instructed by his principal to effect 

.e Mrfol^ance of lL dutv n^; <<> ?, “ “^go. .& tbinUng that bo could ellect 


authority.] — Deft., 



389 ^2^”? S’ > 3 broker 

policy was paid to N^ 

i^ancastmin ( 1916 ), 32 T. h. R. 666 . Who claimed to retain it upon a lien for premium 
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on other policies unpaid by L. The merchant 
then sued deft, for negligence : — Held : it was 
a material question whether L. showed his letter 
of instructions to N., as in that case, assuming 
iliat deft, had committed a breach of duty, he 
would still not be liable for the whole amount due 
on the policy, though he might bo for nominal 
chirriagcs. 

Qu- : whether an agent employed by his principal 
to effect a policy of insurance is liable for a breach 
of his duty as agent if he employs another person 
to get the policy effected by a policy brolcer. — 
(Iaijill V. Dawson (1857), 3 O. B. N. S. 106 ; 20 
L. J. O. P. 253 ; 7 L. T. 45 ; 3 Jur. N. S. 1 128 ; 140 
K. K. 079. 

381. Duty of owner — As co-adventurer.] — 

Though a ship’s husband is under no impued 
obligation to insure the ship, yet, where the owner 
of a sliip makes an agreement with the cai)tain, 
wiiei’eby they become co-adventurers in the voyag- 
ing of the ship & the owner is to have the external 
jidininist ration of the ship & to make all external 
a.iTaiigemcnts concerning her voyagci, the owner 
ought, for the benefit of all concerned in the 
V enturo, to insure up to the sum for which a reason- 
ablv prudent owner would be content to insure. — 
Caufatis V. OiAViKU (1920), 30 T. L. K. 223, <J. A. 

{b) To Whom Dufy Otoed. 

382. Negligence.] — A broker effecting a con- 
liact of insurance with an underwriter on the 
iiistnicUons of a principal owes no duty of care or 
skill to the underwriter. 

A firm of insurance brokei*s effected with an 
insurance company a number of open covers for 
the purpose of reinsuring risks taken by their 
principals. The premiums under the open covers 
were to be the same as those received by the 
original insurers less a brokerage to the firm. 
The brokers in declaring rbks under the oi)en 
covers stated deflnit-c amounts of premiums, 
\\ithout explaining what deductions had been 
made by the original insurers, their princiiwils, 
in order to determine the ratos reccivctl by tiieiii. 
In each case policies were drawn up by the co. 
containing the premiums stated by the brokens. 
I’lie insurance co. afterwards learning the facts, 
ilisputed the correctness of theae deductions, & 
sued the brokers for breach of duty to the co. in not 
seciu-ing corroct amounts of premiums. The 
brokers acted in good faith : — Held : apart from 
any question of the correctness of the actual 
figures, the brokers owed no duty to the insurance- 
CO. & could not be held liable to such a claim even 
if negligence on their part were proved. 

The mere fact of the reliance of another person 
upon the accuracy of my statements made to him 
in regard to a matter of business in which such 
reliance is natui’al enough, although not obligatory, 
is not of itself sufficient to make negligence on my 
part in regard to some statement which I make to 
him honestly, but inaccui’ately, an actionable wrong 
(Kennedy, J.), — Empress Assurance Corpn., 
J..TD. v. Bowring (C. T.) & Co., Ltd. (1905), 11 
Com. Oas. 107. 

A7inotation : — Reid. Glasgow Assoe, Corpn. v, Symondiwii 

(1911), 104 L. T. 254. 

383. Disclosure of facts.] — (1) Undei* ordinary 
circumstances an insurance broker affecting a 
contract of maritime insurance with an underwriter 
owes no duty to the latter in respect of erroneous 
but honest statements made by him. The material 
facts which must be disclosed to the underwriter 
are as to the subject matter, the ship & the perils 
to which she is exposed. Knowing these facts 


the underwriter must form his own judgment of 
the premium, & other people’s judgment is 
quite immaterial. If true disclosure is made as 
to the ship & the perils affecting her, the name of 
the person interested in her who is desiring to 
insure or reinsure his interest need not be disclosed. 

If the underwriter desires to know who the assui’ed 
is he must ask. 

(2) A broker employed to place an insurance 
cannot himself underwrite part of the risk unless 
he makes full disclosure to the principal who 
employs him. The broker insures with the under- 
writer by the terms of the policy & treaty either 
as principal or as agent for another principal, 

&; owes no duty of agency to the underwriter. 

When one finds a broker paid commission by an 
underwriter, & preparing documents for an under- 
writer, one is tempted to treat him as the under- 
writer’s agent, A owing a legal duty to the under- 
writer. But . . . this conclusion would generally 
be erroneous, & the broker x)ers<3nally under 
ordinary circumstances knows no duty to the under- 
writer in respect of erroneous but hoiuist statements 
made by him (Schutton, J.). — Gi^suow Assur- 
ance Corpn., Ltd. v. Symondson (Wilutam) & 
Co. (1911), 104 L. T. 254 ; 27 T. L. U. 245 ; 11 
Asp. M. L. C. 583 ; 10 Com. Cas. 109. 

Annotation: — As to (1) Ezpid. Olicksman r. Laiica-shiro & 

Gouoral Assce., [1925] 2 K. B. 593. 

(c) Whal Constitutes Breach. 
i. Failure to Insure. 

384-. limiting premium to be paid.] — Wallace 
tL Tellfatr (1780), 2 Term Rep. 188, n. ; 100 
K. II. 102. 

Annidatiun : — ^Refd. Smith r. hascollos (1788), 2 Term Ucp. 

187. 

386. Delay in insuring.] — Turpin v. Bilton, 
No. 379, ante. 

386. .] — Insurance broker delaying to 

insure goods according to iustruetions, verdict 
against him for damages. — W eare r. Bauneit 
(1850), 7 L. T. 24. 

ii. Failure to Insure Efficiently, 

387. Gratuitous agent — Negligence.] — Wilkin- 
son V. CovERDALE, No. 378, ante. 

388. Insurance effected after loss communicated 
— Letter announcing loss unopened.] — A broker, 
in pursuance of instructions previously received 
from tSunderland, effected a policy at Lloyd's, 
at a time when a letter lay on his table at the coal 
exchange unopened, announcing the ship’s loss : — 
Held : the jury were waiTanted in finding this Wiis 
no such want of diligence as avoided the policy. — 
Wake v. Atty (1812), 4 Taunt. 493; 128 E. 11. 
422. 

389. Failure to communicate material letter.] — 

A broker, effecting an insurance, omitted to com- 
municate a material letter, by reason whereof the 
assured failed in actions against some under- 
writers, & offered the broker tlie defence of others ; 
& on his refusal, without fui'ther consulting liim, 
made restitution to othens who had paid the losses 
without suit : — Held : the assured miglit recover 
against the broker as well the amount of these 
losses so repaid, as of the others, — Maydew v. 
Forrester (1814), 5 Taunt, 015 ; 128 E. R. 831. 

390. Failure to Insert ** touch & stay ” clause.] 
— Insurance brokers were ordered to effect a 
policy “ at & from Teneriffe to London ” : — Held : 
they were liable for not inserting in it a liberty “ to 
touch & stay at all or any of the Canary Islands,” 
that bi^ng usually inserted in policies from 

, Teneriffe, — Mallouou v. Barber (1815), 4 Camp, 
» 150, N, P. 
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Sect, 5 . — Insurance agents : Sub-sect. 1, C. {c)iuj (<?), 

{eh 

391. Failure to insert port of lading.] — A., at 

Malaga, directs his broker, in London, “ to insure 
goods shipped on board the Pearl, from Gibraltar 
to Dublin ; ” adding that “ he will take the risk 
on himself from Malaga to Gibraltar bay, where he 
shall send a letter on sJiore ” : — -Held : taking the 
whole of these instructions together, the broker 
should have stated in the policy, that the goods 
were loaded at Malaga ; & should have effected 
the insurance at & from Gibraltar bay, & not at & 
from Gibraltar. — Park v. Hammond (1816), 6 
Taunt. 495 ; 2 Marsh. 189 ; Holt, N. P. 82, n. ; 
128 E. It. 1127 ; previous proceedmgs (1815), 4 
Camp. 344, N. P. 

AtinoUiiion : — Refd. Rickman r. Carstairs (1S33), £» B. & Ad. 

C51. 

392. Failure to insure “against ail risks.“] — 

A contract was made at Buenos Ayres for the sale 
& shipment of cattle from Buenos Ayi'es to Durban 
at a price wliich included cost, freight, A insurance, 
the insurance to be “ against all risks.” The seller 
obtained & delivered to the purchasers an ordinary 
Lloyd’s ” all risks live stock ” policy, which con- 
tained the clause ” Warranted free of capture, 
seizure, & detention, & the consequences thereof.” 
During the voyage foot & mouth disease broke 
out amongst the cattle, & the authorities at Durban 
refused to allow the vessel to enter the port, with 
the result that the cattle were slaught(*red on board 
& sold at a considerable loss. The underwriters 
refused to pay upon the policy, except for losses by 
death during the voyage, on the ground that they 
were protected by the free of capture k, seizure 
clause. In an action by the purchasers against 
the seller : — Held : tlu! seller, in procuring an 
insuranc<? which did not protect the purchaser 
against the risk C)f the landing of the cattle being 
prohibited by the authorities, had broken his 
contract U) procure an insurance ” against all 
risks ” k was liable for the loss, k evidence was not 
admissible to show that a policy containing the 
free of capture k seizure clause was a performance 
of the contract to procure an insurance again.st 
all risks. — Yuill k Oo. v. Robson, [1908] 1 
K. B. 270 ; 77 L. J. X. B. 259 ; 98 L. T. 364 ; 24 
T. L. R. 180 ; 52 Sol. Jo. 192 ; 11 A.sp. M. L. C. 40 ; 
13 Com. Cas. 166, C, A. 

AnnotaHons : — Consd. Upjohn v. Hilchen'*, Upjohn r. Ford, 

[1918] 2 K. B. 48. Reid. Enlayde v. Roberts, [1917J 1 

Oh. 109. 

393. Reasonable interpretation of in- 

structions.] — \"alk (Jas.) k Oo. V. Yan Oppen k 
Co.. Ltd. (1921 ), 37 T. L. R. 367. 

394. Failure to insert “ &/or other steamers.”] 
— The client of an insurance broker is not, a.s 
between himself k the broker, bound to see whether 
his instructions to insure have been carried 
out k for that purpose to look at the documents 
himself. Pltfs. instructed deft., an insurance 
broker, to ” insure, marine k war risks, machinery 
to the value of £500 dispatched for shipment 
to-day per s.s. Suwa Maru k or other steamers 
London to I'ort Dickson.” Deft, effected an 
insurance against marine risks per Suwa Maru 
&/or other steamers, k an insurance against war 
risks per Suwa Maru, the words ” &/or other 
steamers ” being in the latter case omitted through 
the mistake of his clerk. Policies in these terms 
were sent t/O pltfs. The goods were shut out of the 
Suwa Maru k were shipped in the Yasaka Maru. 
The latter steamer was sunk by an enemy sub- 
marine k the goods were lost, but pltfs. were 
unable to recover on the policy against war risks 
because it only insured the goods per the Suwa 


Maru. In an action by pltfs. against deft, for 
negligence in effecting the insurance : — Held : 
pltfs. were not bound to see whether their instruc- 
tions had been carried out, & therefore the loss 
was due to deft.’s negligence & pltfs. were entitled 
to recover.— Dickson k Oo. v. Devitt (1916), 86 
L. J. K. B. 315 ; 32 T. L. R, 547 ; 21 Com. Cas. 
291. 

(d) Excuses for Non- Performance. 

395 . lUegaUty.] — Where a mate of a ship or a 
sailor is to receive something at the end of the 
voyage in lieu of wages, e.g. slaves, ho cannot 
insure it : nor can he recover the value of such 
thing in an action against his agent for negligence 
in not procuring such an insurance. — Webster v. 
De Taktet (1797), 7 Term Rep. 157 ; 101 E. R. 
908. 

Annoiaiionff ; — Expld. ICffcrion r. Browjilow (IH.')3), 8 8(ato 

Tr. N. S 193 ; HuwkinK r. Tvizell (1850), 5 E. & B. 883, 

Consd. UhoHhiT'e v. Vaiiffhan, [1920] 3 K. B. 240. Reid. 

White V. Wilson (1800), 2 Boh. k P. 110 ; King 

V. lilorer (1800), 2 Bos. & N. U, 200; Johho r. Roy 

(1834), 3 L. J. Ex. 208; Cohen v. Klttcll (1889), 22 

Q. B. D. 080. 

396. .] — IMtfs., who were owners of ware- 

houses at B. k elsewhere, on being informed that 
a cargo of goods destined for their warehouse had 
been despatched from abroad, instruct'd defts., 
who were insuranco brokers, to insure the cargo 
against all risks, including that of diversion by 
the Govt., k defts. obtained a policy accordingly. 
The cargo was diverted k never reached pltfs. 
An action on the policy failed because, in 
negotiating the insurance, defts. did not disclose 
that there was a risk of the cargo being diverted. 
Pits, now sued defts. for negligence in failing to 
make full disclosures so as to obtain an effective 
policy : — Held : though d(‘fts. had been negligent, 
yet, as the policy obtained by them was in accord- 
ance with their instructions in a form which 
rendered it void as a p.p.i. policy under Marine 
Insurance Act, J906 (c. 41), s. 4, k pltf.s. could 
not in any event have recovered under it , pltfs. 
had not suffered any damages through sucli 
negligence. — Cheshire (T.) k Co. v. Vaughan 
Brothers & Co., [1920] 3 K. B. 240; 89 L. J. 
K. B. 1168 ; 123 L. T. 487 ; 84 J. P. 233 ; 15 
Asp. JM. L. C. 69 ; 25 Com. Cas. 242, C. A. 

AnnotaiionH : — -CoDSd. Edwnrils r. Motor Uiiieii Iiisco., [1922] 
2 K, B. 24t>. Refd. London County Commercial 
Reinsurance Office, [1922] 2 Ch. 67. 

397 . Partial iUegallty.] — A broker who lias 
neglected to insure the premium according to the 
directions of his principal, cannot set up as a 
defence that he was directed also to insure against 
British capture ; for that is not a crime so as to 
render the wliole insurance illegal, though it would 
be void pro tanfo. — Glaser v. Cowie (1813), 1 
M, k S. 52 ; 105 E. R. 20. 

398 . Defective instructions — Names of Insurer 
not specified.] — (1) If a merchant orders an 
insurance broker to effect a policy of insurance for 
him on a cargo of corn, without giving any 
directions as to those with whom the policy is 
to be effected, k the insurance broker effects the 
policy with one of the chartered cos., by whoso 
policies corn is warranted against partial losses, 
although the ship be stranded ; upon a largo partia* 
loss happening upon this cargo after a stranding of 
the ship, the merchant cannot maintain an action 
against the insurance broker for not effecting the 
policy with private underwriters, who, by the 
common form of a policy of insurance, would have 
been liable for this partial loss. 

(2) Although an insurance broker is bound to 
obey the positive directions of the assured to 
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abandon, yet if It is referred to his discretion 
whether to abandon or not, & he acts bond fidCy 
ho is not liable to an action for neglecting to 
abandon. — Comber v . Anderson (1808), 1 Camp. 
523, N. P. 

399. No written instructions.] — Insurance 

brokers are not liable to an action for neglecting 
to insert in a policy a liberty to carry simulated 
papers, if the written instructions given them 
contain no direction for that purpose, although 
it may have been verbally communicated to them 
that simulated papers were to be used in the 
voyage. 

Where a ship was condemned for carrying 
simulated papers ; &, the policy containing no 

liberty to do so, the assured could not recover 
upon it : — Held : an action could not be main- 
tained against the insurance brokers for having 
neglected to include the premiums & duties, con- 
trary to the instructions given them for effecting 
the policy ; as in the result the assured were not 
(lanmified by this neglect. — Fomin v . Oswell 
(1813), 3 Camp. 357, N. P. ; subsequent proceedings^ 

1 M. & S. 393. 

400. Impossibility — Duty to give notice to 
principal.^ — In assumpsit for the breach of an 
undertaking to effect an insurance according to 
Hf)ecial instructions, the declaration alleged the 
duty of defts. to be to effect the insurance accord- 
ing to the instruction, or, in the event of their 
inability to do so, to give pltf. notice of such their 
inability : — Held : this was a duty necessarily 
itnplied from the nature of the employment. — 
Callander v . Orlrtchs (1838), 5 Bing. N. O. 
58 ; 1 Arn. 401 ; 0 Scott, 7(31 ; 8 ]j. J. C. P. 25 ; 

1 L. T. 34 I ; 2 Jur. 9(37 ; 132 F. 11. 302(i. 

(e) Measure of Damages, 

401. What underwriter would have paid.] — 

A creditor by bond cannot stand his own insurer, 
A: charge the premium to his debtor. 

Where a man undertakes to insure for another, 
A does not, he will be liable in an action, & the 
damages will be what the party would have 
recovered from the insurers ; but where the 
insurance is not made, he can never charge for it 
(Lord IjOughborough, (k). — H utchinson v. 
Wilson (1794), 4 Bro. C. C. 488 ; 29 E. K. 1003, 
L. C. 

Antudaium : — Refd. Grey v. Ellison (185(5), 1 GIff. 438. 

402. .] — An agent employed to ship & 

insure goods having wilfully omitted to insure 
them is liable to the .same extent a.s an under- 
writor would have been had he insured. — Smith 
r. Price (18(32), 2 F. & F. 748, N. P. 

( f ) Evidence of Breach. 

403. Evidence of other brokers & underwriters 
— As to degree of skill — Admissible.] — Chapman 
r. Walton, No. 374, ante. 

404. As to materiality of matters not 

communicated — Inadmissible.] — Campbell v . 
lllCIvARDS, No. 1315, post. 

ig) Commercial Agent. 

‘S’ec, generally. Agency, Atol. I., pp. 429 et seq. 

405. Degree of skill dc care required — Question 
lor Jury.] — On. the employment of any mercantile 
w commercial agent, it is for the jury, in the 
•maence of any express evidence of the nature of 
his duties on such employment, to judge, from their 


own knowledge, what those duties are ; & thus on 
the employment of an insurance agent to effect 
an insurance, or get it effected, it is for the jury, 
in the absence of any express evidence, to judge 
whether he was employed to get the insurance 
effected, or only to place the business in the hands 
of brokers to effect it ; <fe whether he is responsible 
for their neglect or default, especially in not 
getting it effected with responsible insurers, & in 
not informing his employer, the insured, who they 
are, in order to enable him to sue them. It is 
matter of law that tlie agent is only bound to use 
duo care & do what is usual, but it is matter for 
(he jui'y what duty involves, or whether there has 
been a breach of it. — Hurrell v . Bullard (18(33), 

3 F. & F. 445, N. P. 

406. Where no directions given — Exercise of 
discretion.] — Pltf., if he pleased, might have given 
orders to deft, not to insure at the L. office, but 
at some other office where this exception would 
not have been insisted on. But he gives no 
directions at all. Therefore he left it to the dis- 
cretion of liis correspondent, who if he meant no 
fraud, was it liberty to elect between the under- 
wTiters (Lord Mansfield, C.J.). — Moore v . 
MouRGFE(177(3),2Cowp.479 ; 98 E. li. 1197. 
Annotation : — Consd. Doorman t?. Jerkins (1834), 2 Ad. & El. 

250. 

407. Acts of agent adopted.] — Smith r. 
I^ologan (1788), 2 Term Kcp. 188, n. ; 100 E. 11. 
102, N. P. 

D. Duty after Effecting Policy. 

{a) In General. 

408. Abandonment left to discretion — Broker 
not liable.] — C\)MBER v. Anderson, No. 398, ante. 

Abandonment.] — See Sect. 24, post. 

Settlement of losses.] — See Sect . 2(3, sub-sect. 1, 

(6) Policy left with Agent. 

409. Duty to use diligence — In procuring settle- 
ment & payment.] — If an insurance broker keeps 
a policy he has effected in his hands, he is bound 
to use reasonable diligence to procure the under- 
writers to settle & pay any loss that may liappen 
upon it. — Bousfield v. Creswell (1810), 2 
(Jami>. 545, N. P. 

AnnolatMn : — Consd. Williams, Torrey v. Iviught, The Lord 

of the Isles, 11894] P. 342. 

410. Duty to do what is necessary — To carry 
out contract.] — Pltfs.’ broker, by their directions 
agreed witli defts., a marine insurance co., for the 
insurance of pltfs.’ ship on certain terms ; a policy 
of insurance under seal, etc. was duly executed in 
the absence of the broker ; & according to the usual 
practice the deed was retained in the co.’s office to 
await the broker’s application for it, & the bixiher 
debited with the pi’emium ; when the jiremium 
became payable according to the debiting & was 
demanded, the broker, who had charged to & been 
paid by pltfs. the amount thei*eof, declared that 
the insurance was a mistake, & without pltfs.’ 
authority had the deed cancelled. Pltfs. brought 
an action on the deed : — Held : although retained 
in defts.’ office, under the above circumstances the 
deed was fully perfected & constituted a complete 
contract of insurance between the parties, &, as 
the broker had no authority to cancel it, the action 
was maintainable. 

The insurers had a right to consider him [pltfs. 
broker] as having authority to do all wliich a 


11. SECT. 6, SUB-SECT. 1.— 

D. (»). 

n. Notice of abandonment.] — An 
•f.—VOL. XXIX. 


agent oflfec-ting lusnranco luider 
authority for that purpose ouly may, 
iu case of loss, give notice of abamlon- 
meut tu the undoi^Tlters without any 


other or special aiithority.— -M kr- 
rHANTs Makink Insubanok Co. v . 
Barrs (1888), 15 S. C. U. 185.— 

CAN. 



82 


Insurance. 


Sect. 5. — Insurance agents: Snb-sect. 1, J). (fe), 

F . <&: G. («).] 

broker can do in discharge of his duty in effecting 
a policy & they might safely settle with him in 
case of a loss, if tliat be the ordinary mercantile 
usage ; but tliere is no suggestion that it is part 
of the ordinary duty or power of a broker to cancel 
agreements once validly & completely entered 
into (Lord (^ranworth). — Xenos v . Wickham 
(ISdd), L. H. 2 H. L. 296 ; 36 L. J. C. P. 313 ; 10 

L. T. 800 ; 16 W. K. 38 ; 2 Mar. L. C. 537, H. U. 

Amiotnticm.H : — Consd. Morocco Land Co. v. lYy (1865), 6 

Jsc.w I^ep. 234 ; Cory t?. Patton (1872), L. R. 7 Q. B. 304 ; 

Morrison r. Universal Marine Insce. (1872), L. H. 8 Exch. 

4U ; Fisher r. Liverpool Murine Insce. (1873), L. R. 8 

g. B. 4 fill. Refd. Bullen r. Sharp (1865), L. R. 1 C. P. 

80 ; Roberts 1 ?. Security Co. (189G), 75 L. T. 531 * Unlverso 

Insce. of Milan r. Mej'chauts Marine Insce., [1897 J 2 Q. B. 

93 ; Nogoreinull r. Triton Insce. (1924), 41 T. L. R. 168. 

Mentd, Macedo v. Stroud, [1922] 2 A, C. 330. 

411. Duty to recover insurance moneys.] — 

Pltfs., barge owners, hired deft.’s tug on the terms 
of indemnifying deft, against all loss, damage, 
expenses or costs to which deft, might be put by 
reason of collision or otherwise in connection with 
the tug, <Sc deft, undertook to keep the tug fully 
insured against all risks, including collision risk 
A damage to or by craft in tow of the tug or such 
craft colliding wdth others, & to indemnify pltfs. 
in respect of such damage to the extent t)f the 
moneys received by him under the insurance. 

Jleft. (dl'ected policies of insurance to cover the 
specified risks to the extent of £2,000 on an 
admittc'd valuation of the tug of £2,800. 

A barge of pltfs., whilst, it was alleged, in tow 
of deft.’s tug, came into collision with, ife damaged, 
a steamer. Th(^ owners of the steamer sued 
pltfs., who admitted liability, &, on the reference, 
the damages were assessed at £335 108-, wliich 
sum was increased to £458 lO.s. Id. by interest, 
tlie costs of the reference, <fc the costs incurred by 
pltfs. ill the proceeding.s against them. 

Deft, sent in jdtfs.’ claim to the underwriters, 
A, on theii- refusal to pay, offered to hand over 
the policies to pltfs. ; but pltfs. required deft, to 
sue the underwriters, in default, to pay pltfs. 
tlie above amount by way of damages for breach 
of contract. Deft, denied liability beyond the 
prop<jrtion of Die claim for the damage on the 
uninsured value of the tug, & in respect of this 
liability ])aid £16.3 Is. into ct. ; — Held : deft, was 
entitled judgment, as he had not broken his 
contract, was not bound, without an indemnity, 
to take legal procee<lings, at his own cost & risk, 
against the underwiitt^rs. — WiijuIams Turkey & 
Co. V. Knight, The Loud of the 1si.es, 11894J 
P. 342; 64 L. .J. P. 15; 71 L. T. 92; 7 Asp. 

M. L. C'. 500 ; 11 JL 736. 

412. No authority to cancel policy.]— -Xenos v. 
Wickham, No. 410, ante. 

E. Rights and Liabilities in respect of Premium. 

See Marine Insurance Act, 1906 (c. 41 ), ss. 52-54. 

413. Broker liable to underwriter — By usage.] — 

Airy v. Bland (1771 ), 2 Park’s Marine Insiirances, 
8th ed. 811. 


414. .] — Jenkins v . Power, No. 344, 

ante. 

415. ,] — (i) A innsurance broker by 

a policy under seal covenanted with the insurers 
to pay the premiums. Ho Jiaving become bkpt. : 
— Held : his assignees were entitled t-o recover 
against the assured on an indebiiaius count for 
“ premiimis & sums of money due to bkpt. for 
having caused to be underwritten policies of 
insurance ” the amount of the premiums which 
he had not actually paid to the underwriters. 

(2) According to the ordinary course of trade 
between the assured, the broker, &; the under- 
writer, the assured do not, in t he 6i’st instance, i^ay 
the premium to the broker, nor doe.s the latter l)ay 
it to the underwriter. But as betw(Mm the assured 
&; the underwriter the premiums are considered as 
paid. The underwriter to whom in most instances, 
the assured are unknown, looks to the broker for 
payment, <te he to the assured. The latter pays 
the premiums to the broker only, &. he is a middle- 
man between the assured the underwriter 
(Bayley, j.). — Power v. Butcher (1829), 10 

B. & C. 329 ; L. & Welsh. 115 ; 5 Man. & By. 
K. B. 327 ; 8 L. J. O. S. K. B. 217 ; 109 E. 11. 
472. 

Annotations: — As to (2) CoQSd. XenoH v. Wit-khum (1807), 

L. R. 2 H. L. 296. Apld. Uiiiverso Insce. of Milan r. 

Merchants Slarine Insce,, [1897] 2 g, B. 93. 

416. — — Custom of Lloyd’s.] — Tlie 

underwriter of n policy of marine in.surance con- 
taining a covenant by the insured to pay the 
j>rciniiHns is precluded by the custom of Lloyd’s 
h'om enforcing payment against the assured, A- 
must look to the broker who effects insurance 
for such payment. 

The custom whicli has been proved in ct. so 
often that the cts. take judicial notice of it, is 
that the underwriter does not look to the a.ssured 
for payment of the premium, but to the broker 
who effected the policy between the two ; that is 
to say that, having agrc(‘d Avith the assured for 
the payment of the premium the undc*rwrit(‘r 
agrees to take the credit of tJu* broker instead of 
the assured (Lord Esher, M.H.). — Univerho 
Insurance Oo. of Milan v . Merchants Marine 
Insurance Do., [1897] 2 Q. B. 93 ; 66 L. ,1. Q. B. 
564 ; 76 L. T. 748 ; 45 W. B. 625 ; 13 T. L. B. 
432; 8 Asp. M. L. (’. 279 ; 2 Com. (^as. 180, 

C. A. 

Annotation : — Mentd. O. N. Ry. V. I. R. Conirn. (1901), 0.5 

J. P. 275. 

417. Notwithstanding covenant by 

assured — To pay underwriter.] — Univerho Insur- 
ance Co. OF Milan v . Merchants Marine Jn.suk- 
ANCE Co., No. 416, ante. 

418. Less deductions — If part of premium 

returnable.] — The broker effecting a policy, being 
the common agent of the assured & of the under- 
writer, while the premium remains in his hands for 
the one party, At the policy for the other ; & having 
received notice of events which entitled th<? 
assured to a return of premium before action 
brought by the underwriter to recover the full 
premium ; is authorised to deduct such return, A; 


PART II. SECT. 6, SUB-SECT. 1.— 
E. 

o. Broker liable to underurrUer — 
Bankrujttcy of broker .] — The insiiranoc 
broker conthmeH MtUl t<» be liable »h 
guarantee for payment of the preinlunm 
to the underwriters though the un- 
uplifted preniiums are not part of his 
estate when he hoeomes hkpt. — Smith 
V. Rn.’HMOND & Fkkkbaihn^h TltnSTKK 
(1812), 10 Fac. Coll. 557.— SCOT. 

p. Recovery by broker from assured 
— Iteinsuranre — Proof of payment .] — 


Raxxky V. Gheoory (1868), 12 

N. B. R. (1 Han.) 152.— CAN. 

Q, — — .] — An agent or broker, 
who effectH an InHimince, Ih entitled to 
recover from the Insured the whole 
aniomit of the premium &. churgen 
paid, or Mettled for between him tic the 
undemrlterH ; & blw claim cannot he 
met or compensated by the plea that 
a return of the whole, or a part of the 

E remium Is clue by the underwriters. — 
KRTRAMH V. HOHUE (1810), 16 FoC. 
Coll. 61.— SCOT. 


r. Recovery by Itroker from mort- 
oagees. ]— Roxburhu, Hiohakdson tH 
Co. V. Thomson (1860), 22 Dunl. (Ct. 
of Sobs.) 1187.— SOOT. 

t. Riyhis of agents who ouaraniee.] 
— A^nte who guarantee prenilumn t<» 
the InHurors are entitled to sue without 
an ttSHlgnatlon. — Aj.t.an & Bons r. 
llYNb (1830), 8 Hh. (Ct. of Bess.) 612 ; 
5 Fac. Coll. 482.— SOOT. 

a. Right to deal with arrested 

f 3rrwiii»m«.]-- PremlumH on policies o( 
nstiranc^e may he arrestea by tht 
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only to pay over the difference to the underwriter. 

— Shee V.' Clarkson (1810), 12 East, 507 ; 104 
E. R. 109. 

Annotations: — Distd. Mlnott r. Forroster (1811), 4 Tauut. 
r)ll,n. : JloiiHtoun v. KoWortnon (181()), (J Taunt. 448. 

419. Recovery by broker from assured — Re- 
covery by assignees — Bankruptcy of broker.]— 

AiRV V. Bland (1774), 2 Park’s Marine Insurances, 
8th ed. 811 . 

420. .] — Power v. Bittciier, 

No. 415, antp. 

421. Names of underwriters not disclosed 

to assured — No request for names.] — Pltf. engaged 
to effect for deft, an insurance witli such names as 
sliould be to deft.’s satisfaction. The voyage 
liaving been perfomied, 6c deft, never having 
required to set tlie names on tiie policy : — Held : 
ill an action for the premium, he could not object 
iliat tlie names of the undeiwritei'S liad never been 
exhibited to Jum for his approval. — Dixon v. 
JTovili. (1828), 1 Bing. 065 ; 1 Moo. A P. 050 ; 0 
L. .1. O. S. V. P. 155 ; 180 E. R. 925. 

Return of premium.] — See Part I., Sect. 0, 
sub-sect. 2, ante. 

Set-off in bankruptcy of underwriter.] — Sec 

Banki{UPT('Y, \’o1. V^, ]). 391, Nos. 3584 ei seq. 

l\ Doicoiintn and AyoiW Commission . 

See AiUONCY, Vol. I., p. 481, Nos. 1012-1015. 

422. Discount allowed by underwriters — 
Whether Justified by trade usage.] — An insurance 
])i'oker is not entitled, upon the ground of any 
usag(‘ of trad(‘, to a commssion of 12 per cent, on 
the. balances which he pays over to the under- 
writers who employ him. Such allowance, how- 
ever g(>neral it. has been, is a gratuity merely, 
A not a demand of right. Nor can it be claimed, 
])ut upon the footing of contract, either exjiress or 
iin])lied, between the parties.— -Levi r. Barnes 
(1810), Holt, N. P.412,N. P. 

423. — Retention as against insured.] — 

In an action by insurance brokers to recover th(‘ir 
coniirussion. evidence admitted of a custom for the 
hiY)kei' to be allowed discount by tlie under- 
writers, A to retain it as against theii’ cunployers, 
Hie insurei*s. — RrcKER r. Llnt (1803), 3 F. A F. 
959, N. P. 

424. On prompt payment of premiums — 

Recoverable by principal.] — The 10 per cent, dis- 
count usually allowed by insurance cos. on punctual 
Tiaymeiit of the riremiums In^longs, in the absence 
of agi’t‘ement to the contrary, n<jt to the insurance 

but to bis principals.- -Spain (Queen) v. 
J'ARH (1809), 39 h, J. Ch. 73 ; 21 L. T. 555 ; 18 

w. H. no. 

A limit (if i Otis : — Consd. Great VVontern Insco. r. Cimlifle 
(1874), 0 (’ll, App. 525 ; haring r. Htunton (1878), 3 Ch. 1). 
502. 

425. Not recoverable under contract — 

Express or implied.] — Levi v. B.mines, No. 422, a»fc. 

426. Extra rebate received by broker — 

Liability to account to principal.] — Pltfs. em- 
ployed (lefts., who were insurance brokers, to effect 
marine insurances A defts. rendered to pltfs. an 
account wliich stated that the premiums payable 


by pltfs. were at a “ net ” rate, whereas the 
amount paid by defts. to the underwriters was the 
gross amount of premium less 5 per cent, com- 
mission, A less a further discount of 10 per cent. 

In tlio case of two large insurances defts. got a 
special rebate of 25 per cent, from the insurance 
cos. Pltfs. brought an action against defts. to 
recover the 5 per cent, commission, the 10 per cent, 
brokerage, A the 25 per cent, special rebate. 
According to pltfs., when “ not ” premiums were 
quoted they were only subject to a deduction of 
5 per cent. : — Held : though in an ordinary c^e 
defts. would be entitled to retain the commission 
of 5 per cent., yet if a broker represented to his 
principal that the premiums charged to the 
principal were subject only to a deduction of 5 
per cent, commission the broker was not entitled 
to retain an additional 10 per cent, as discount, 

A the same rule applied to the 25 per cent, special 
rebate, A as an agent could not retain a com- 
mission which he had obtained by acting dishonestly 
towards his principal, pltfs. were entitled to recover 
the full amount claimed. — Green (E.) A Son, Ltd. 

V. Tughan (G.) a Co. (1913), 30 T. L. R. 04. 

Del credere commission.] — See Agency, Vol. I., 
p. 502, No. 1723. 

G. Lien on Policy. 

(a) Lien of Commercial Agent. 

Sec, gencralhjy Agency, Vol. I., pp. 547 ei seq. ; 

lilEN. 

427. Agent’s right to lien.] — (1) Insurance made 
by a factor who has a lien, does not pass by a 
consignment of the goods insured to a third person 
by the principal. 

I take it to be now a settled point that a factor 
to whom a balance is due has a lien upon all goods 
of las principal so long as they remain in ids 
possession (Lord Mansfield, O.J.). 

(2) WTierc a man makes a double insurance 
of the same thing, in such a manner that he can 
cloai'ly recover against several insurer’s in distinct 
policies a double satisfaction, the law certainly 
says that he ought not to recover doubly for the 
same loss, but be content with one single satis- 
faction for it ; A if the same man really A for his 
own proper account insui'es the same goods doubly, 

! though both insurances be not made in his own 
name, but one or both of them in the name of 
anotlier person, yet that is just the same thing : 
for the same person is to have the benefit of both 
l)olicios ; A if the whole should be recovered from 
one, he ought to stand in the place of the insui'ed 
to receive contribution from the other, who was 
equally liable to pay the whole (Lord Mans- 
field, C..T.) 

(3) Two persons may insure two different 
interests : each to tlie whole value ; as the master, 
for wages, the owner for freight, etc. But a 
double insurance is where the same man is to 
receive two sums instead of one, or the same 
sum twice over, for the same loss, by reason of his 
having made two insurances upon the same goods 
or the same ship (Lord Mansiteld, G.J.). — Godin 


Insiiror’H creditors In the handti of tho 
t)rokfr t.hoiijph ho haw not In fact 
i‘t (!(‘iycd thorn. After Huch orroutinout 
tl>o brokt'r 1 h not at lllierty te pay 
nvvay Iho pronduins pronorally In pay- 
iiiont of losHOH on iho polloioH under- 
yyritten in hlK offloo. — PnvAiu.v A 
Adair (1H09), 15 Fac. Coll. 
•9. SOOT. 

b. lieUntUm of amount recorfrrd.] 

Dowson & Son v. Own & Co. (18(12), 


U So. Jiir. 289.— SCOT. 

0. rAaftilHi/ of sub-broker — After 
SfUtenient wiih undenerilrr.] — At.t.an t\ 
Huoadkoot (1820), 8 Sh. ((Jt. of Sosa.) 
015.— SCOT. 

PART II. SECT. 6, SUB-SECT. 1. — 

Q. (a). 

427 i. AfienVs right to lica.l — When 
an a(nnit effects an InHurantx) for his 
prinoipul lie has a Hon over tho policy 
lor hlH general balance, & the agent’s 


Hen is equally offectnal, whether the 
document continue lu tho broker’s 
custocly or his own, tho possession of 
the broker being taken as tho posses- 
sion of the agent. — Wilmot r. Wilson 
(WiLMOT’s Assionkk) (1841), 3 Dunl. 
((A. of Seas.) 815 ; 10 Fac. Coll. 810. — 
SCOT. 

427 il. -1 — Gairdnkr v. Milnk 

& Co. (1858), 20 Dunl. (Ct. of Seas.) 
505 ; 30 Sc. Jur. 387.— SOOT. 

G 2 
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Seci, 6 , — Insurance agents: Sub-sect, 1, G, (a) & 

(6) i, & ti.] 

V, London Assurance Co. (1758), 1 Burr. 489 ; 
2 Keny. 254 ; 1 Wm. Bl. lO.S ; 97 E. K. 419. 

Annotaiinns: — As to (1) Refd. Glover u. Black (1763), 3 
Burr, 1394 : BoU v. Jutting (1817), 1 Moore, C. P. 156. 
As to (2) Apld. North British & Mercantile Insco. v. 
London, Liverpool & Globe Insce. (1877), 6 Ch. D. 669. 
As to (3) Reid. Palmer v. Pratt (1824), 9 Moore, C. P. 359 ; 
Kbsworth r. Alliance Marine Insce. (1873), L. R. 8 C. P. 
596. 

428. .] — (1) The assignee of a policy of 

insurance on goods, who became such by the 
indorsement to him of the bill of lading of the goods 
by tlie consignor after he had directed his coire- 
spondent to make the insurance, takes it subject 
to the lien of the correspondent of the consignor 
for his general balance ; & can only claim, subject 
to that lien, the money received on such policy 
by the broker, in whose hands it was deposited 
for that purpose by the correspondent. (2) But 
the broker has no sub-lien on the policy for the 
general balance of his own account with such 
correspondent if he knew at the time that the 
policy was effected for another person. — Man v. 
Shiffner (1802), 2 East, 523 ; 102 E. K. 409. 
Annotaiion : — As to (1) Reid. Taylor v. Uobinsoii (1818), 2 
Moore, C. P. 730. 


4 App. Cas. 1 ; 48 L. J. Q» B. 411 ; 39 L. T. 430 ; 
27 W. R. 113 ; 4 Asp. M. L. C- 60, H- L 

Annotation Hope v. Glendlrmingr. [1911] A. C. 419. 

Policy effected through agent of assured.] — 

See Sub-sect. 1, G. (6) Iim J^ost. ^ . 

Duty to produce policy at trial of action.] — 

See Evidence, Vol. XXII., p. 431, No. 4468. 

432. Effect of parting with policy — Lien ex- 
tinguished — Revival on repossession.] — Levy 
V, Barnard, No. 433, post. 

To stranger on promise to pay debts— 

Action against stranger in default of payment,] — 
See Guarantee, Vol. XXVI., p. 30, No. 178. 


ii. As agahist Ageot of Assured. 

Sec Marine Insurance Act, 1906 (c. 41 ), s. 53 (2) ; 
&, generally y Lien. 

433. General rule.] — Pltf., resident abroad, 
ordered A., his correspondent here, to effect an 
insurance on his account. A. was in the habit 
of employing deft, as Ids broker, to effect insurances 
on his own account & for his correspondents 
abroad, & instructed him to effect this insurance, 
but did not mention pltf.’s name. Pltf. paid 
the amount of the premiums, £280, to A. ; but tliat 
fact was not known t-o deft, at the lime of effticting 
the insurance. A. was indebted to deft, in 


(b) Brokers Lien. 
i. In General. 

See Marine Insurance Act, 1906 (c. 41), s. 53 (2) ; 
&, generally. Lien. 

429. Broker’s right to Hen — For general balance.] 

—Bxp. Bosanquet (1847), De G. 432, Ct. of R. 

430 . — Brokers acting as brokers & general 

agents.] — A factor can only claim a lien for his 
general balance, upon goods which come to his hands 
as factor. A. & Co. who carried on business at Hull, 
as merchants, factors, ship & insurance-brokers, A; 
general agents, had liad various dealings, as factors, 
with B. A Co. of Ix>ndon. Whilst these dealings 
wore going on between them, B. & Co. wrote to A, 
& Co. requesting them to get a policy of insurance 
effected for them on the ship Exj)orier for a voyage 
from the Downs to South Anierica, & thence to the 
West Indies. A. & Co. procured the insurance 
to be effecti^d, & B. & Co. remitted them the 
premiums, the policy remaining in the hands of A. 

Co. '.—Held : A. «fc Co. were not entitled to hold 
the policy as a lieu for the general balance due t-o 
them, as factors, from B. & Co. — Dixon v. Stan.s- 
FELD (1850), 10 C. B. 398 ; 16 I.. T. O. H. 150 ; 138 
E. R. 160. 

431. Effect of special agreement — Monthly 

accounts & payments.] — The lien of a broker upon 
policies of insurance which he has effected, & on 
which he has paid the premiums, may be super- 
seded by a special arrangement or contract, or 
by his particular mode of dealing with the parties 
for whom he has effected them. But where he 
has merely agreed to state monthly accounts & 
to receive monthly payments, but has never 
delivered up the policies until after actual payment 
made to him, his general right of lien is not super- 
seded in any way by this special arrangement. 
Tins is so though he has effected the iwlicies 
through an intermediary, whom he knew to be an 
intermediary & not the principal, <& who has 
received payment from the principal, but who has 
not paid the broker. — Fisher v. Smith (1878), 


£21,000 including the amount of the premiums, 
& in the course of the next year paid deft. £33,000, 
incurred further debts, so as always, through- 
out the year, to leave a balance in favour of deft, 
to a greater amount than the sum due for tlie 
premiums. Deft, received £385 from the under- 
writers, on the loss, & passed the same to A.’s 
account : — Held : deft, had no general lien, & 
the particular lien was discharged, as deft, must 
be considered as having been paid the amount of 
the premiums. If a broker, having a lien on a 
policy, part with it, his lien revives on repossession. 

It is clear tliat the broker had a right to retain the 
policy, until paid, against A., by whose order it was 
effected (Daltar, C.J.). — Levyu. Barnard (1818), 
8 Taunt. 149 ; 2 Moore, C. P. 34 ; 129 E. R. 340. 

434. .] — ^Fisher V. Smith, No. 431, ante. 

435. Lien for general balance against agent — 

As against principal of agent — Broker with know- 
ledge of agency.] — Where an English subject 
in time of war, who had received orders to effect 
an insurance for a neutral foreigner, opened the 
policy with his usual broker in his own name, 
but informing him at the same time that the 
property was neutral ; this is a sufficient indication 
to the broker that the party acted as agent & not 
on his own account, & therefore the broker has no 
lien on the policy so effected for his general balance 
against such agent, as between such broker & the 
principal. — Maanss v. Henderson (1801), 1 

East, 335 ; 102 E. R. 130. 

Annotations : — ^Apld. Maspons y Hermano v. Mildred (1882), 

9 Q. B. D. 530. Reid. Fisherv. Smith (1876), 34 L. T. 912. 

436. .] — Man v. Hhipfner, No. 

428, ante. 

437. .] — A., a merchant, at 

different times employed G., an insurance broker, 
to effect policies of insurance for him ; 0., without 
A.’s concurrence, employed B. another insurance 
broker to effect these policies, informing him that 
they were for a correspondent in the country ; B. 
got the policies effected in A.’s name, &, delivered 
Hiem aU, except one, to C. ; G. became bkpt., 


PART II. SECT. 6, SUB-SECT. 1.— 
G. (b) i. 

d. Broker's right to lien — Policy 
in possession of sub-broker.] — Where a 
broker coDiuUts the charge of effect- 


ing an iiiBuranoe to a Bub -broker, who 
retains the policy in his bands, he 
must remit the money he recovers, in 
the event of a loss, to the broker, who 
will bo entitled to the same preference 
over it as if he hod effected the lusur- 


anoe himself. — Ross* Assionek v. 
Galloway (1806), 13 Fac. Ooll. 558.— 

SCOT. 

0. ^ t'or premium ,] — Losif v . 

Wilson, Bell v. Douglas (1857), 20 
Dunl. (Ct. of Bess.) 68. — SCOT. 
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without having paid B. any part of the premiums 
& A. being indebted to his estate beyond that 
amount : — Held ; B. had not a lien on the policy 
lie detained for the general balance duo to him 
from C., & A. could maintain trover for this policy 
against B., after tendering him the premiums & 
commission due in respect of it alone. — Snook v. 
DAVIDSON (1809), 2 Camp. 218, N. P. 

Annotations: — ^Diftd. Westwood v. Bell (1815), 4 Gamp. 

310. Refd. Fisher v. Smith (1876), 34 L. T. 912. 

438 . .] — Ladbroke V. Lee, Ko. 

{)()4, 2 >ost. 

439 . .] — Cahill v. Dawson, 

No. 380, mite. 

440 . .] — Merchants in London 

upon the instruction of shipping agents at 
Havannah with respect to a cargo of tobacco to be 
consigned to the London merchants & after 
receiving the shipping documents, effected policies 
of marine insurance in the ordinary form on behalf 
tV/ for the benefit of all parties whom it might 
concern. The Havannah agents shipped & con- 
signed th(i tobacco in their own names, but were 
ill fact acting as commission agent for Havannah 
merchants to whom the tobacco belonged ; & 

the Ijondon merchants before effecting the policies 
liad notice that the Havannah agents had an 
unnamed principal. A total loss having occurred, 
the London merchants received the policy moneys, 
but before receipt had notice that the moneys were 
claimed by the Havannah principals : — Held : 
(1) an action lay by the Havannali principals 
against the London merchants for the policy 
moneys; (2) the Ixindon merchants were not 
entitled to a lien upon the moneys for the balance 
of tlieir general account with the Havannah agents 
& could not in that action set off their claim to 
that balance, or set off anything except the 
premiums, stamps & commission in respect of the 
insurance. — M ildred, Ooyeneche & Co. t\ 
Maspons (1883), 8 App. Cas. 874 ; 03 L. J. Q. B. 
33 ; 19 L. T. 085 ; 32 W. R. 125 ; 5 Asp. M. L. C. 
182, H. L. ; affg. S. 0. sub nom. Maspons y 
Hermano V. Mildred (1882), 9 Q. B. D. 530, 
C. A. 

Annotations : — As to (l)Re!d. Kaltenbachr. Lewis (1885), 10 

App. Cas. (517. Generally, Mentd. Harper v. Keller, Bryant 

(1915), 20 Com. Cas. 291. 

441 . — Pltfs., builders of the 

steamship Volturno in Jan. 1908, were mtgees. 
in possession. On Jan. 28, 1908, they chartered 
her, with an option of purchase, to R. S. & Co. on 
time chaHer. Clause 0 provided that the 
charterers were to insure the hull, etc. at Lloyd’s 
in the owners name for £10,000 all risks, & £20,000 
total loss only “ All policies to be held by approved 
London brokers, who shall deal with ail claims as 
they arise on behalf of owners, & charterers shall 
have all the benefit & shall be held free of all 
claims liabilities covered by the said policies.” 
R. >S. & Co. instructed defts., insurance brokers, 
to effect a number of policies on the Volturno 
including beside the £40,000 all risks & £20,000 
total loss only, insurance on disbursements & 
freight. At the request of R. S. & Co. defts. wrote 
to pltfs. a letter dated Mar. 18, informing them of 
the insurances for £40,000 & £20,000 conclud- 
ing ; “ We have received instructions from R. 8. 
& Co. to hold the above policies to your order, 
which we hereby undertake to do, subject to our 
lien on same for unpaid premium, if any.” At 
this time defts. had an agreement with R. 8. & Co. 
that, though premiums were due on one payment 
from defts. to the underwriters, R. S. & Co. should 
pay defts. in four payments, one cash down, & 
three by three, six, & nine months bills with 


interest. R. S. & Co. informed pltfs. of the 
arrangement, &; also that they need have no 
misgivings as to the unpaid portion. As a matter 
of fact the cash portion was not paid as arranged. 
The first bill became due on Juno 21, 1908, & defts. 
extended the time for payment for one month, 
& informed pltfs., who did not object. 

On June 29, it was brought to pltfs, attention 
by their brokers that defts. might have a claim for 
premiums to set off against any sum they collected 
for losses. The Volturno suffered damage, & 
pltfs. paid the cost of repairs. On June 24, defts. 
informed pltfs. that the postponed bill was not 
paid, & that ” if not paid by R. S. & Co. on Monday 
next we shall be compelled to cancel these 
policies ” ; & on June 29, informed pltfs. that the 
cash portion of the i>remium was still unpaid, 
& they must cancel the policies unless pltfs. 
guaranteed them the cash payment of £868 ISs. Od. 
&, the bill for £635 8«. Hd. Pltfs. did not guarantee 
the pajunents, & defts. thereupon cancelled the 
policies A received a large sum for return premiums. 
The brokers then, with the consent of pltfs., 
collected the average loss, but claimed to retain it 
by virtue of their lien for premiums. In an action 
brought by pltfs. claiming £768 11s. lid. as balance 
of a loss collected by defts. as brokers, after credit- 
ing them with certain premiums paid by them : — 
Held : ( 1 ) the unpaid premiums must be limited 
to those on the two policies in question ; (2) defts., 
being under ho duty to disclose to pltfs. the amount 
of premiums unpaid, were not estopped from 
alleging that the cash portion of the premium was 
in fact unpaid. Qu. : whether a lien on docu- 
ments gives a lien on proceeds collected under 
them. — Fairfield Shipbuilding & Engineering 
Co., Ltd. v. Gardner, Mountain & Co., Ltd. 
(1911), 104 Iv. T. 288 ; 27 T. L. R. 281 ; 11 Asp. 

M. L. C. 594. 

442. Broker without knowledge of 

agency.] — If an agent employed to effect an 
insurance on goods represents himself as the owner 
of the goods to another person wliom he employs to 
effect tlie policy, the latter has not a general lien 
on the policy for the balance duo to him from the 
agent. — L anyon v. Blanchard (1811), 2 Camp, 
597, N. P. 

Annotations : — Expld. Westwood v. Bell (1815), 4 Camp. 349. 

Refd. Fisher r. Smith (1876), 34 L. T. 912 ; Maspons y 

Hermano v. Mildred (1882), 9 Q. B. U. 530. 

443. .] — Insurance brokers who 

have effected a policy without notice that it is not 
on account of the person from wliom they receive 
the order, have a lien upon it for their general 
balance due from him, & have a right to apply 
to the satisfaction of that balance money received 
upon the policy as well after as before notice that 
it belongs to a third person ; but if they pay the 
overplus received after such notice to the agent, 
the amount may still be recovered from them in an 
action for money had & received by the principal. 
— Mann v. Forrester (1814), 4 Camp. 60, N. P. 
Annotations : — FoUd. Westwood v. Bell (1815), 4 Camp. 349. 

Reid. Fisher r. Smith (1876), 34 L. T. 912 ; Maspons y 

Hermano t\ Mildred (1882), 9 Q, B. D. 530. 

444. .]— If A. employs B. to 

effect a policy of insurance for his benefit, & B. 
without A.’s knowledge employs C. to effect the 
policy representing himself to C. as the principal, 
C. has a lien on the policy as against A. for the 
general balance due to him from B. — Westwood 
V. Bell (1815), 4 Camp. 349; Holt, N. P. 122, 

N. P. 

Annotations: — Apld. Taylor r. Kynier (1832), 3 B. & Ad. 

320. Distd. Fisher v. Smith (1876), 34 L. T. 912. 

446. ,] — Pltfs. employed B., 

C., & Co., who were merchants & shipowners, to 
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Insorange. 


l^ub-sccl- }y (/') 
i • I 


8 ., 


marine insurance 
who were insurance 
moneys. 

*1 ^ 1 J. 


collect for tliem monevs .U.o 

-™ranc.^B.. ( B. . om-ct U.^ 

Defts. were not informed . ^ did 
B C. A: ('o-. "’(‘1'^ , 

prmcpaci. After defts. had coUeeted lm money 
pltfs. gave them notice to pa> it 
B. C. & Co. had tJien become bhpts. 
claimed to set. off against the inoneys whicll they 

had 
from 
the 
f i 

off tiieir claim against the agents against tlie claim 
of the undisclosed principals, & pltfs. could not 
I’ceover from defts. the money collected by them 
upon the policies of insurance. — Montagu v. 
Forw'ood, [1898] 2 Q. B. 3.50 ; (19 L. T. 371 ; 42 
W. B. 121 ; 9 T. L. li. 034 ; 37 Sol. Jo. 700 ; 4 
B. 579, C. A. 


Sub-sect. 2. — Agents of Insurer. 

A. In General. 

446. Liability of principal — Agent subscribing 
policy on principal’s name — Production of power 
of attorney unnecessary — Where general practice 
proved.] — When one ptTson subs<-ribes a policy 



the (wait (latl sigiuaJ (uniiliw tiwmanuida on nnmy 
other policiiw, & tlii»t hw httbit wiw to do so, A; 
(ulvisc tlio CO. of it ; though, when a ijc^w poiicy 
was he alw'ays sent the pixiposals to the 

CO '.--Held: this whs sufficient proof of the 
agent’s authority to sign such memoranda; ^ 
the otlier policies, on which such mmnorauda had 
been signed, need not bo pioduced. — B hogkel- 

BANK (OK BROCKUEBANK) V. SVOlWE (18.3 1), as 
reported in 5 !’• A: 1*. 21,N. P. . 

451 . Giving power of attorney — Lost, 

or not* lost ” policy — Executed after loss known.] — 

‘ on a ship, lo.st t>r not lo.st, 
ing been aecei)ted for insur- 
paid, before loss, althougli 
tlie policy wns not actually execut'd A: sttimpi?d 
till loss had ha])pe!ied, A: both insurer assured 
knew it. By the ruh‘s of a mutual insurance 
society, with which iho above in.suz-ance was 
effected, the insurance on a ship was to commenei! 
on the day of her being accepted as insurable, A 
to continue in force twelve montlis. A niembtu’ 
of the society gave a power of attorney to his agent, 
to insuj-e ships for him under tlie terms, restrictions 
A regulations by whieli the society might be 
governed : — Held : the powzn*, though it did not 
refer to the case of a vessel being lost, A though 
such a (“ase uas not expressly providcal for in tlu; 
legulations of the society, was special enough 
to warrant the agent in executing the above- 
rntmtioned policy for the jirincipal as insurer, 


with the name of anotht*r, proof of his having done after a loss had happened wit hin the know ledge of 
it in many instances, is sufficient to charge him all the parties, as btdore stated, 
w’hose name is so subscribed without producing Ef^uity would havi* compelled him to execute 
any power of attorney. — Neal v. Eeving (1793), the formal policy, wlieneviT tendered to him : in 


1 Esp. 61, N. P. 

447. 


Where payment by prin- 


cipal proved.] — (1) In an action on a jiolicy of 
insurance subscribed by deft.’s agent under a 
power of attorn(*y, it is sufficient proof of the agency 
that deft, is in the habit of paying losses upon 
policies so subscribed by the agent in his name, 
without producing the power of attorney. 


voluntarily exiM'iiting, he has only performed a 
manifest duty, A cannot now i*etract th(’ obliga- 
tion (Lord Denman, C.J.).— Mead v. 1)avi.son 
(18,35), 3 Ad. A El. 303; 1 Har. A W. l.’iO ; 4 
Nev. A M. K. B. 701 ; 4 L. J. K. B. 193 ; 111 
E. B. 428. 

452. Joint & several authority to several agents 
— Under power of attorney — Policy underwritten 


conmion printed form by some only — Action maintainable against one.] — 

Wht‘re a })Ower of attoiiiey was given to fifteen 
persons by name, “ jointly t>r se]»arat(*ly for me 
A in my name, A as my act A deed, to sign A 
underwritz? all such policy or jzolicies of assurance 
upon all .‘inch shiji or .ships as they my said at tornies 
or any of them shall jointly or separately think 
proper ” : — Held : this was to bti construed tis a 


on ship A goods contains a written memorandum, 
declaring the insurance to be on goods, a general 
averment is proper that deft, became an assurer 
on the prerni.ses in the policy mentioned. — 
Haughton r. Ewbank (1814), 4 Camp. 88. N. V. 

446. “ Slip ” signed by agent under power 

of attorney — Policy signed by clerk — Good execution 


of power.]— (l ) iSenz6/c : under a power of attorney joint A several authority, A pltf. might maintain 
by A. to B. to unde^iwrite any policy of insur- an action upon a policy underwritten by four of 
ance not exceeding £100 A to subscribe the same the attornies only against one.— (J utiirie v. 

1 settle A adjust losses, etc.” Armstrong (1822),* 5 B. A Aid. 628 ; 1 Dow. A 

Although B. cannot delegate his whole authority By. K. B. 248 ; 106 E. K. 1320. 

^ another, yet, haying signed a slip for a policy 453 . Agent to subscribe — Implied authority to 
Ar signature of his clerk for him, adjust.] — If an agent has authority to subscribe 

pursuance a policy, he may also adjust it ; A here, as you Izavc 


thereof, is a good execution of the power, that 
being only a ministerial act, which lie might 
authorise another to do for him ; but' he must 
himself execute the power, in all matters in which 
his judgment A discretion are requisite. 

(2) In the present case, the policy, after it was 
BO executed by the clerk for B. having been shown 
to A. who then offered terms of settlement : — 
Held: A. had adopted the act of C.— Mason v 
Joseph (1804), 1. Smith, K. B. 406. 

Ratiflcatlon by agent.] — 


449. 


admit t<‘d tlie agents subscription to the policy, A 
that he was authorised to subscribe! it, you are 
bound to admit that he had autlioilty to sign 
the adjustment (Lord Ellp:nborough, - 

Richardson v. Anderson (1805), 1 Camp. 43, ii. 

Anriotation Reid. Xonos v. Wickham (1863), 14 C. 11. N. 8. 

43;>. 

454. Lloyd’s agents — No authority to adjust — 
To bind subscribing member.] — In an action against 
an undei’writer upon goods which sustained sea 
damage ; — Held : althougli <l(‘ft. was a subscriber 
to IJoyd’s, a eertificat(j granted by their agent, 

was not admissible to prove the 


Mason v. .Toseph, No. 448, ante. 

Change of I'eskhnrab^ , 

voyage Signed by agent— General practice proved.] amount of the damag<‘. 

^ sliip’s policy of If the agent had been employed by both parties 
nf voyage, was signed by to make a certificate of the loss, that might have 

gent of the insurance co. It was proved that been conclusive between them. But that was not 
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Sc in iho very Imtruniout of appointment, 
Till' 'iixent is srK)kon of oa on© whose co-operation 
will faciliUte the settlement of loss or average, not 
onr who Y\aA authority to settle it himself. The 
. rrtificate was, therefore, properly rejected {per 
. ).__Urake V. Marhyat (182,S), 1 B. & (J. 473 ; 
o Dow. & Uy. K. B. 606 ; I L. J. O. 8. K. B. 161 ; 
107 K, 11. 175. 

Ji. Extent of AyenVa Authority. 

See. generally, Aokncy, Vol. I., pp. 205 et acq., 
502 el seq. 

455 . Agent with authority to sign policies - 
Implied authority to adjust.] — JIiciiakdhon v. 
AniH'OIson, No. ‘15,3, anic. 

456 . Implied authority to refer to arbitra- 

tion.] — An agent w)io underwrites <& settles losses 
for another, has an implied authority from him 
to refer a dispute about a loss to arbn. — G oodkon 
i\ Jht(K)KK (18151, 4 Camp. 163, N. 1*. 
jUHotalion : — Reid. Xonosr. Wickham (1803), 11 C. 11. N. S. 

13 :). 

457 . Limited authority exceeded — Exist- 

ence of limitation notorious — Knowledge imputed 

to assured.] — Deft, authonsed nn insurance broker 
at Liverpool to 'underwrite polici<*s of marines 
insurance in his name & on liis behalf, the risk not 
to exceed £100 by any one vess(‘l. The broker 
acting in excess of this authority, & without the 
knowledge, of deft., und(*rwrot(! a policy for pltf. 
for £150, IMtf. was not aware that the broker’s 
authority was limited to any particular sum, but 
it is notori(jUH in Liverpool that in nearly all cases 
Iht're is a limit of some sort, which remains undis- 
closed to tliird persons, impo.s(‘d on bi*okers by 
their principaks. In an action ui)on the policy : — 
Held : ( I ) deft, was not liable for the whole amount 
lunlerwrittim, the broker having exceeded his 
authority: (2) the contract whereon the action 
was founded W'as not capable of division, & there- 
fi)i(“ deft, was not liable to the extent of £100. — 
Haines v. Ewing (1866), \j. IL 1 P"xch. 320; 4 
11. A: ('. 511 ; 35 L. .1. Ex. 101 ; 14 L. T. 7.33 ; 14 
\\\ I{. 782 ; 2 Mar. L. 0. ,368 ; sub nom. Baknew 
e. JOwiNG, 12 .Fur. N. S. 787. 

^liiiiotfitions : — As lo (1 ) Distd. Willis. Faber r. .Toyce (1911), 
10 1 L. T. :>7G. Refd. Ji€ Norwich Etiuitublo Fire Asscc. 
Soc,. (1887), .‘)8 L. T. S.*). (frucrallij, Hentd. Ellston r. 
Deacon (IKOG), L. K. 2 C. 1’. 20. 

458 . Limitation unknown to assured.] 

— Himtish Marine Mutual Insurance As-socn.", 
Ltd. V. Draffen, Head & Morgan (1003), 47 
Sol. Jo. 672. 

459 . Written authority not exceeded — 

Agent acting In fraud of his principal.] — Where 
an agent, in contracting on behalf of his principal, 
lias acted within the terms of a written authority 
given to him by the principal, but the existence 
of which was not known to tlie other party to the 
contract, tlie principal cannot, if the otlier person 
has acted bond fide, reimdiate liability on the ground 
that the agent, in making it, acted in his own 
interiists, & not in those of his jinncipal. — JI ambro 
e. liuBNAND, [1004 J 2 K. B. 10 ; 7.3 L. J, K. B. 
<560 ; 00 L. T. 803 ; 52 W. K. 583 ; 20 T. 1.. R. 
308 ; 48 Sol. Jo. 300 ; 0 Com. Cas. 251, C. A. ; 
revag., [1903] 2 K. B. 390. 

Aunntationa : — Oonsd. Willis, Faber r. Joyce (1911), 104 L. T. 
.'•70. Reid. British Marino Mutual lusoo. A-ssoon. r. 
Draffen, Head & Morgan (1903), 47 8ol. Jo. 072 ; Unbon 
r. Groat Flngall Constnidatod, 11904] 2 K. B, 712 ; Under- 
wood IK Bank of Liverpool, Name r. Barclays Bank, [1924] 
1 K. B. 77.5. Mentd. Malcolm, Brnnker r. WaterbouHC 
(1908), 24 T. L. 11. 8.54 ; thithbort r, llobarts. Lnl>bock, 
I D.HI91 2 Ch. 220 ; Lloyd r. Grace, Smith, |1912] A. U. 710. 


4S0. Authority terminated — No notice 

given by principal— Policies subsequently effected 
oy agent.]— An undemrittu* employed A. as his 
agont to undemrite for him by a written autiiority 
which expired on Dec. 31, 1900. Prior to this 
daG; the underwriter had paid many losse.s on 

non through A. but neither at tiie end 

o 1009 nor at any time had he over given any 
notice to those with whom he had done .sucli 
underwriting busine.H.s that A.’s authority to act 
tor him had been determined, nor liad he given 
.any notice of the fact at Lloyd’s. In an action 
ny pitfs. m respect of certain policies ostensibly 
underwritten by deft., through the agency of A. 
after Dec. .31, 1909: — Held: deft, wa-s estopped 
from denying A.’s authorit y to act on his behalf.— 
vViLLis, Faber & Co., I.td. v. .Ioyoe (1911), 104 
L. T. 576 ; 27 T. Ti. R. 388 ; o.') St)l. Jo. 443 ; 16 
Com. Cas. 190 ; 11 Asp. M. \j. C. 001. 


Se( T. 6.~AVAILABIUTY OF POUCY. 

Sub-sect. 1. — In General. 

Description of assured or agent .] — See Marine 
Insurance Act, 1906 (c. 4 I ), s. 23. 

461 . Policy effected in name of Joint owners — 
Interest of one only averred.] — Joint owners of 
property insured for their joint u.se A on their 
joint account, cannot recover upon a count on the 
policy, averring the interest to be in one of them 
only. — Bell v. Ansley (1812), 16 East, 111 ; 104 
E. R. 1042. 

Annotations : — Apld. Cohen r. Hannam (1 813). 5 Taunt. 101. 

Distd. Wrif?bt r. Wclbic (1819), 1 Chit. 49. Refd. Kbs- 

worth V. Alliance Marine IiiHce. (1873), L. 11. 8 C. P. .590. 

Mentd. Uarrison v. Vallancc (1822), 7 Moore, C. P. 304. 

462. Description of assured — As person on 
whose Interest policy effected.] — K. A N. d(?clared 
in debt, against a co. for assurance on tlui freight 
of goods to be carried in the ship “ M.,” on. a deed 
poll sealed witli the common seal of the co. ; wdiich 
deed recited tliat Iv. liad represented to the co. 
that he was interested in, or authorised as owner, 
agent or otherwise, to make, the assurance after 
numtioned with the co., & had covenanted to i)ay 
£12 12». to them, as a j)remium at four per cent, for 
t he assurance : & it was witnessed <fc agreed that, 
in consideration of the £12 128*., the capital stock 
& funds of the co. should, according to the pro- 
visions of the deed of settlement of the co., be 
liable to make good, & be applied to pay, all such 
losses & damages thereinafter expressed as might 
happen to the subject matter of the policy in 
respect of the sum of £300 : & it was dec lared that, 
touching the advxmtures & perils whicli the 
capital A stock & funds of the co. w*ere made; liable 
to by tlie a.ssurancc, they were of the seas. etc. : 
& the capital stock & funds of the co. sliould bear 
the charges of the assurance in proportion to tlie 
sum assured ; A. that the interest of tin* jussiued 
was on freight. “ Provided, nevertheless, that 
the capital stock & funds of the said co. sliould 
alone be liable, according to the provisions of tlie 
said deed of settlement, to answer & make good 
all claims & demands whatsoever, under or by 
virtue of the said policy : & that no shareholder 
of the said co., his, or her heirs, exors. or adminis- 
tratoi's. should be in anywise subject or liable to 
any claims or demands, nor be in anywise charged, 
by reason of the said policy," “■ beyond Die amount 
of bis or her shares in the capital stock of the said 


PART II. SECT. 6, SUB-SECT. 1. 

f. Policy effected hu vendor — In name of purchaser us <ncner.] — P hillu's v. Pacific Fiul: Jt M.uilnk Ixsuiiance Co. of 
(1894), 15 a. w. L. K. 79 ; 10 N. ti. W. W. N. 149.— AUS. 
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Sect.(). — Availahility of policy : Suh'sects. U2c£:3.] 

CO. : it being one of the original & fundamental 
principles of the said co. that the responsibility 
of the individual proprietors should in all cases 
be limited to their respective shares in the capital 
stock.” That thereupon defts. became insurers 
t-o pltfs. for £300 on the freight ; that pltfs. were 
interested in the freight to the amount of all the 
money insured ; & that the vessel, with the goods 
on board, was wholly lost by perils of the sea : & 
I)ltfs. thereby lost the freight of the goods. Defts. 
took issues of fact, all of which were found for 
pltfs. : judgment was entered for £300 debt, 

with damages & costs : on error : — Held : ( 1 ) the 
declaration was not deficient for omitting to allege 
that the co. had funds ; for that, it appearing that 
defts. were a corpn., the remedy against them in 
this action would only be upon the corporate 
funds, & the proviso made no difference in this 
respect, but the action lay whether there were 
funds or not : &, if the existence of the funds had 
been a condition necessary to the maintenance of 
the action, it lay upon defts. to deny, & not upon 
pltfs. to assert, the existence of the funds, which, 
in default of denial, would be presumed to exist ; 
(2) it was not a valid objection that the contract 
appeared to be collateral, & the demand not 
liquidated, debt therefore not maintainable : 
for that the liability to the action was direct, & 
not merely contingent on the existence or non- 
existence of the funds ; &, the declaration claiming 
£300 for a total loss, whicli, after verdict, must be 
iissumed as a fact, the claim was for the liquidated 
sum of £300 ; (3) the action was maintainable by 
K. <fc N. jointly, because the deed poll enured to the 
benefit of all interested in the assurance, & the 
declaration showed the interest to be in K. & N. 
jointly. — SuNDERLANo Marine Insurance (V). 
V. Kearney (1851), 10 Q. B. 025 ; 20 L. ,T. Q. B, 
417; 18 L. T. O. S. 33; 15 Jiir. 1006; 117 E. R. 
1130. 

Amiolalions :—(}nirralIii, Mentd. Metcalfe r Hethcrinpton 
11 Exch. ‘257 ; (Iresty v. Gibaon (180(5). 13 L. T. 

07(5. 

463. Policy effected by vendors — Evidence of 
interest of assured — Necessity for.] — Resp., who 
carried on n business at Colombo, bought teak 
logs to be shipped at a price ” ex sliip, payment 
against documents.” The sellers shipped from 
Bangkok to Colombo 382 logs, of wiiich 141 were 
in part fulfilment of their contract with resp., & 
informed him of the .shipment. The .sellers insured 
the whole 382 logs with applts. for the voyage A 
tu cover craft & raft risk. The policy identified 
the parcels of logs by tlieir marks, & was expre.ssed, 
in the usual form, to be made for all per.sons to 
whom the goods should appertain in part or in all. 
Resp., having paid the price, took delivery of the 
logs ” ex ship,” but, while they were still afloat in 
the form of rafts, a large part were driven out to 
sea by a gale & lost. Resp. sued applts. upon the 
policy ; — Hefd : there was no evidence that the 
policy was effected on behalf of re.sp., or to cover 
his interest ; <k conse(]uent ly he could not maintain 
the suit. — Yanoth/.e In.surance Ahsocn. v. 
Lukmanjee, [1918) A. C. 585 ; 87 L, J. R. C. Ill ; 
118 L. T. 736 ; 34 T. L. R. 320 ; 14 Asp. M. L, C. 
296, R. C. 

Annotation: — Befd. Samuel v. Dumas, Graham Joint Stock 

Shipping Co. V. Merchants Marine Inscc. (No. 2), [19231 

1 K. B. .592. 


Bub-sect. 2. — Rolicy in Name of Agent. 
464, As “ agent.**! — (1) If the name of the 
broker effecting a policy of insurance be inserted 


in the policy as “ agent,” it is a sufficient com- 
pliance with Marine Insurance Act, 1788 (c. 66). 

(2) Goods, the produce of Holland, purchased 
in that country during hostilities between Holland 
& Great Britain, by a British agent resident there, 
& shipped for British subjects, were insured by 
them in this country : — Held : this was a legal 
insurance. — Bell v. Gilson (1798), 1 Bos. & R. 
345 ; 120 E. R. 942. 

Anmtatiofis : — As to (1) Held. Browning r. Provincial Insce* 
of Canada (1873), 28 L. T. 853. As to (2) Refd. Eapoelto 
V. Bowdon (1 857), 7 E. & B. 7(53; Tingley v. Mtlller, 
[1917] 2 Ch. 144 ; llodriguez v. Speyer, [1919] A. C. 59. 

465. Action by agent — Averring interest in 
self or principal.] — Wolff v. Horncastle, No. 678, 
post. 

466. Implied authority.] — A. at Rouen 

ordered goods of B. & Co., to be shipped at Bristol, 
& before the vessel sailed lie directed his agents 
in London to insure her. B. & Co., liaving shipped 
the goods, caused another insurance to be effected, 
they being ignorant of the former insurance by A. 
Neither of the policies was cancelled, but that 
effected by A. was void on the ground of conceal- 
ment. In an action against an underwriter by B. 
& Co., on the policy effected by them '.—Held : 
they wore entitled to recover, A.*s agent liaving 
directed it to be effected ; & the jury were 

warranted in finding that he had an implied 
.authority so to do. — Barlow r. Leckie (1819), 
4 Moore, 0. R. 8. 

457. In own name.] — Rrovincial Insur- 

ance Co. OF Canada v. Leduc, No. 1435, post. 

468. Action by principal.] — 1)e Vignier v. 
Swanson (1798), 1 Bos. it R. 346, n. ; 126 E. R. 
913. 

Annolalioii : — Reid. Browning r. Provincial Inseo. for 
Canada (1873), L. K. 5 P. C. 2(53. 

489. .] — Browning Rrovincial Insur- 

ance Co. OF Canada, No. 2133, post. 


Sub-sect. 3. — By Ratification. 

Ratification generally.] — See Agency, A'ol. I., 
pp. 39(5 et seq. 

Ratification after loss.] — S’cc Marine Insurance 
Act, 1906 (c. 41), s. 80. 

470. General rule.] — Comrs. were autho- 

rised by a commission granted in pui*suance of 
a statute, to take int^i their possession shi])s 
& goods belonging to subjects of the United Ih'o- 
vinces, which had been or might be detained in 
or brought into the jiorts of this kingdom, & to 
manage, sell, ^ dispose of the same to the best 
advantage, according to such instructionK as they 
should receive from the King in Council ; before 
any declaration of war against the United Pro- 
vince.y, one of His Majesty's .ships took several 
Dutch East Indiamen, <fc carried them into St. 
Helena. The comi’s., with tlie assent of the Lords 
of the Treasury, insured them at (te from St. Helena 
to London. ^^^ar soon after dcjclarod against 
the United Provinces, & the ships wm’e finally 
condemned as pri/.o to His Majesty, as liaving 
‘‘ belonged, when taken, to subjects of the United 
Provinces, since becomij enemies.” Upon a loss 
happening, the comrs. declared on the policy, & 
averred the interest to be in the King, & hold that 
1 (he action well lay. — IjUC-'ENA v. (!raufurd (1808), 
1 Taunt. .325 ; 127 E. R. 858, H. L. ; previoua 
proceedings (1806), 2 Bos. P. N. R. 209, H. L. 

Annotations .' -Kpidi. Jiouth v. Thompson (1811), 13 East, 

274. Dirtd. Watson v. Swann (1862), 11 C. B. N. S. 766. 

Retd. Hagedorn v. Ollveraon (1814), 2 M. & S. 486 ; Hull 

V. PickersgiU (1819), 1 Brod. & Bing. 282 ; Ehaworth v. 

Alliance Marine lusco. (1873), L. 11. 8 C. P. 
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471. .] — After an order made by the 

King in Council on Sept. 2, & gazetted on Sept. 5, 
1807, to detain «fe bring int-o port all Danish vessels, 
a hired armed ship of. His Majesty took, off 
Lisbon, on Sept. 10, & carried in thither, a Danish 
vessel ; & without instituting any proceeding in 
the Adndty. Ct. there, though Portugal was an 
ally with England in the war, sold her cargo to 
defray the expense of repairs, & took in a loading 
on freight for London, with which she sailed on 
Nov. 3, on which day hostilities were declared 
against Denmark by another Order of Council : 
& on Nov. 12, an insurance was made by order of 
tlie prize agent appointed by the captors, in con- 
sequence of a letter written by him in Oct., before 
the declaration of hostilities ; directing pltf. to 
insure “ for my account the Danish vessel Knud 
Terhehon^ which has been detained by His Majesty’s 
armed ship Ducheas of Bedford, & for which I 
am authorised to act as agent ” ; & concluding 
with expressing the agent’s confidence that pltf. 
would do tlie best for the interest of the concerned ; 
jsu after such insurance was effected, the King, 
by anotlier Order of Council, reciting the circum- 
stances, adopted tlie insurance : — Held : His 
Majesty, having a lawful possession of the captured 
vessel through the act of his ofticers & servants, 
whose possession was legalised by the previous 
order to detain Danish vessels, whether known 
to them or not at the time of the capture, had an 
insurable interest therein ; & it was competent 

for him to adopt the insurance made by order of 
the agent appointed by the captors, whose letter 
of instructions to insure for his account was sent 
in his general character of agent for the capturing 
sliip, k permitted by the terms of it an insurance 
to be effected for the benefit of any who might 
ultunately appear to be intei’C'sted ; <S: none other 
hut Hi.s Majesty having an intcu’est in the vessel 
seized before the declaration of hostilities & order 
for reprisals. — IlouTH v. Thompson (1811), 13 
East, 274 ; 104 E. R. 375 ; pretnoKS proceedings 
(1809), 11 East, 428. 

Annotalion : — Apld. Hagedorn r. Ollverson (1814), 2 M. & S. 

485. Distd. WatHon v. Swann (1862), 11 11. N. S. 756. 

Apprvd. Wllliam.s r. North China Inwee. (1876), 1 C. P. D. 

757. Befd. Boll r. Jntting (1817), 1 Moore, C. 1*. 155 ; 

Connecticut Fire Insc«\ r. Kavanagh, 118U2] A. C. 473. 

Mentd. Jones v. Carter (1846), 10 Jur. 33. 

472. .] — Where pltf. effected an 

insui’ance on ship as 'well in his own nainii as for 

in the name f)f all & every other penson, etc., in 
t he usual form, for the benelit of 8. an alien enemv 

l)rocured a licence to legalise the voyage, & a 
loss happened & two years afterwards S, by letter 
to pltf. adopted the insurance — Held : that the 
pltf. might recover against the underwriter 
averring the interest in S. — Hagedorn v. Oi.tver- 
80n(1814),2M. &S. 485 : 105 E. R. 401, 

Annotations: — Apld. Cory v. Patton (1874). L, It. 9 Q. B. 

•'>77. Apprvd. Williams r. North China Insce. (1876), 1 
P. D. 757. Refd. Hull V. Pickeragill (1819), 1 Brod. & 

Bing. 282 ; Watson v. Swann (1862), 11 C. B. N. S. 756 ; 

Bolton Partners r. ]>ainbert (1889), 41 Ch. 1). 295. Mentd. 

Jtc Portuguese Consolidated Copper Minos, Badnian's & 

Bosaruiucts’ Cases (1890), 39 W. K. 25. 

473. .] — ( I ) Where a policy of marine 

insurance is made by one person on behalf of 
another without authority, it may be ratified 
after the loss of the thing insured by the party on 
whose behalf it is made, though he know of the 
loss at the time of such ratification. Where tliero 
was a valued policy on “ freight ” ; — Held : tlie 
rule that the valuation in a valued policy is con- 
clusive did not prevent the ct. from looking into 
rile elements of which the valuation was made up 
to ascertain whether the freight intended to be so 
valued was the full freight, or the freight after 


deducting certain advances made against freight 
by the charterers’ agents to the captain, such 
question becoming material for the purpose of 
ascertaining whether the shipowner was interested 
in the whole of the subject matter of insurance, 

& whether to any extent the loss had been satisfied 
under another policy of insurance effected by the 
charterers on the said advances against freight. 

(2) Under a valued policy it may be shown what 
it was that was intended to be valued, with a view 
to disputing interest in the whole subject of 
valuation, though the amount of the valuation can 
be disiuited only on f-ho ground of fraud. — 
WiLDiAMS V. North China Insurance Co. (1870), 

1 C. P. D. 757 ; 35 L. T. 884 ; 3 Asp. M. L. C. 
342, C. A. 

Annotations : — As to (1) Distd. Grover & Grover v. Mathews, 

11910] 2 K. B. 401. Retd. The Main, 11894] P. 320. 

474. Rule confined to marine insurance.] — 

Grover & Grover, Ltd. v. Mathews, [1910J 2 

K. B. 401 ; 79 L. .T. K. B. 1025 ; 102 L. T. 050 ; 20 
T. L. R. 411 ; 15 Com. Cas. 249. 

475. Contract must be made on behalf 

of or for benefit of party ratifying.] — Deft, having, 
for securing a debt, taken an indorsement of the 
bills of lading of certain cargoes, which was void 
because made after an act of bkpey. committed 
by the indorser, effected for liis own account an 
insuranite on the cargoes ; & a loss happening, he 
recovered against the underwritei*a on a count 
averring interest in the assignees of the indorser, 
then a bkpt. : — Held : the assignees could not 
recover over this money, as had & received by 
deft, for their use. — Grant v. Hilu (1812), 4 
Taunt. 380 ; 128 E. R. 377. 

476. .] — To entitle a pei‘son to sue 

upon a contract, it must be shown that he himself 
made it, or that it was piade on his behalf by an 
agent authorised to act for him at the time, or 
w hose act has been subsequently ratified & adopted 
by him : & the person for whom the agent pro- 
fesses to act must be capable of being ascertained 
at tlie time. 

S., an insurance broker at Hull, being instructed 
to effect an open policy for £5,000 for pltf., against 
jettison only, “ subject to declaration thereafter,” 
& being unable to do so, declared certain deck 
cargo shipped for Ostend on board one of pltfs. 
vessels on the back of a general policy which he had 
previously effected for himself “ upon any kind 
of goods & merchandise, as interest might appear,” 
& got it initialed by the underwriters. A loss 
having happened : — Held : it ’was not competent 
to pltf. to maintain an action against the under- 
writers upon this policy, the contract not having 
been made by him or on his behalf at the time. — 
Watson v. Swann (1862), 11 0. B. N. S. 756 ; 31 

L. J. C. P. 210 ; 142 E. R. 993. 

Amu)(atw7is : — Consd. Browning: r. Provincial Insce. for 

Canada (1873), L. H. 5 P. O. 263. Apld. Byas i\ Miller 

(1897), 3 Com, Cas. 39. Refd. Ebsworth r. Alliance Marine 

Insce. (1873), L. H. 8 C. P. 596 ; Keiffhley, Maxsted v. 

Dnrant, [1901] A, C. 240. Mentd. MoC'nul t‘. Strauss 

(1883), Cab. k, El. 106. 

477. .] — An insurance broker at 

Lloyd’s, having an order from his principal to 
effect a i*cinsiirance on goods for a voyage at a 
certain premium, obtained a slip from deft., an 
undcrwritei', at a premium in excess of that 
authorised. Deft, was not told who the principal 
was. The broker issued a provisional cover note, 
but the principal repudiated the insurance. The 
broker, without informing deft., issued a fivsh 
cover note, containing defb.’s name as undormiter, 
to pltf., who desired to I’einsure an intei'est in the 
same goods. Deft, subsequently signed a policy 
in the ordinary Lloyd’s form, bearing the same date 
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oecc. t ). — jivuiuioiiuy oj povtcy : miu-tuH ifi. o cv; t. j 

as the slip : — Held : as pltf . wa« not the principaJ 
of the broker at the time when the broker obtained 
the slip from deft., pltf. could not ratify the con- 
tract made by the broker, & therefoi*c could not 
maintain an action a^?ainst deft, on the policy. — 
Byas V. Miller (1897), 3 Com. Cjls. 39. 

478. .] — Applts. chartered a ship 

from the owners. Brokers, instructed by the 
ownem’ agents, effected with resps. a policy of 
insurance on the .sliip, “ as well in their own 
name as for & in the name <fe names of all & 
every other person or persons to whom the subject- 
mat ter of thLs policy does may or shall appertain 
in part or in all.” The policy contained a collision 
clause. Applts., having been compelled to pay 
damages to the owners of another vessel for a 
collision between the two ships, sued resps. on 
the policy. Thei’e btmg no evidence of any 
intention by the owners to insure on behalf of 
applts. ; — Hrld : applts. were not entitled to sue 
on the policy. 

I agree that a policy may be made for the benefit 
of all such persons. But where it has been 
established that in fact the person claiming the 
benefit was not such a person as those who effected 
the policy had in contemplation, courts have 
djsallow(id his claim thougli he might be witliin 
the description (Lord Loueburn, C\). — Boston 
Fruit Co. v. British <fe FoiiEioN Maiune Insur- 
ance Co., [190G] A. C. 33(i ; 75 L. .1. K. B. 537 ; 
94 L. T. 800 ; 54 W. li. 557 ; 22 T. L. B. 571 ; 10 
Asp. M. L. C. 200 ; 1 1 Com. Ctia. 190, 11. L. 

Anmtatums ; — Consd. Samuel r. Dumas, CJraham Joint 
Stock Shipping Co. r, M«ircbantH Marine liiHce. (No. 2), 
[19231 1 K. 13. .592. Refd. Kj’nauce Sailing Ship Co. r. 
Young (1911), 104 L. T. 397 ; lleliauco Marino lusce. v, 
Duder, [1913] 1 K. D. 205. 


Sub-sect. 4. — By Assignmpint. 

^cc Marine Insurance Act, 1900 (c. 41), ss. 50, 51. 

479. Mode of assignment — By indorsement.] — 
Si’AiiKE.s r. Marshall, No. 018, jwsi. 

480. After Issue of writ.] — B aker 

V. Adam (1910), 102 L. T. 248 ; 11 Asp. M. L. C. 
308 ; 15 Com. Cas. 227. 

481. By delivery.] — Baker v . Adam 

(1910), 102 L. T. 248 ; 11 Asp. M. L. C, 308 ; 15 
Com. Cas. 227. 

482. Right of assignor to sue — As trustee for 
assignees.] — A trustee suing as pltf. in a ct. of 
law must be treated in all respects as a party to the 
cause & any defence against him is a defence in 
that action against the ccsiui que trust who uses 
his name : & therefore, where a broker in whose 
name a policy of insurance under seal was effected 
brought covenant & defts. pleaded payment to 
pltf. according to the tenor & effect of the policy, 
& the proof was, that iifter the loss liappened the 
assurers paid the amount to the broker by allowing 
him credit for premiums due from him to them : — 
Held : although that wfts no payment as between 
the assured <fe assurers, it was a good payment as 
between pltf. on the record & defts. ; A, therefore, 
an answer to the action. — Gibson v. Winter 
<1833), 6 B. & Ad. 90 ; 2 Nev. & M. K. B. 737 : 2 
L. J. K. B. 130 ; 110 E. K. 728. 

AnnoMioita :—ConBd. De Pothonier r. Do MattoH (1S5S), 
E. B. ifc E. 461. ReXd. WiJkliiHon v. Liiulo (1840), 7 
M. & W. 81 ; Evans v. EdraomlH (1853), 13 C. B. 777 : 
Griffiths V. Perry (1859), 1 E. & E. 080. 


" "" »J - ~ V* a. ^ W • 

018, post. 

4g4, .] — A person wlio assigns away 

his interest in a ship or goods, after effecting a 
policy of insurance upon them, & before tbe loss, 
cannot sue upon tlie policy ; except as a trustee 
for the assignee, in a case where the policy is handed 
over to him upon the assignment, or there is an 
agreement that it shall be kept alive for his benefit. 
— PowLES Innes (1843), 11 M. & W. 10; 12 
L. J. Ex. 103 ; 152 E. It. 095. 

Annotations — CoQSd. WatHon v. 8waun (18(52), 1 1 C. J3. N. K. 

756 ; Uaynor v. Preston (188J), 18 Ch. D. 1. Refd. 

Sutherland v. Pratt (1813), 12 L. J. Ex. 235 ; Doxford t\ 

King (1816), 8 L. T. O. S. 190 ; Lloyd v. Floiuing, Lloyd 

r. SpenctJ (1872), L. II. 7 Q. B. 299 ; North of England 

Oil-Cako Co. v. Archangel lusco. (1875), L. 11. 10 Q. B. 

249. 

485. .]—(!) A declaration on a 

policy of insurance of the ship Helen contaim'd 
an averment of didt.’s subscription to the policy, 
& that pltfs. were' tinm, & continually afterwards, 
<&; at the time of the loss, interested in tli(^ ship 
to the amount of the moneys insured. Plea ; 
pltfs. were not before or at tlie time of the loss 
inttTosted in the said ship, nwdo el forum : — Held : 
tlie mat<‘rial part of the issue was not whctlu'r 
idtfs. were interested at the time td the loss, but 
whetluT tliey were inteivsted during the time 
covered by tlie policy, & if they were so interested, 
& the policy was intended to cover tliat intor(\st, 
it was wholly immaterial wlietlier tiie interest 
existed at the daLj of the policy, or at the time of 
the loss. 

(2) On Sept. 30, 1845, a policy of insurance was 
effected on the ship for twelve months. In 
.Ian. 1810, a written agreement was made, between 
pltfs. & 11., by which it was agreed tliat 11. should 
do cei'tain repairs to some otlier vessels, take tlie 
Helen in part payment, & should have tlie bonetit 
of the policy. On Apr. 13, 1810, a bill of sale was 
executed by pltfs. to 11., transferring to liim their 
entire interest in the sliip, but making no allusion 
wliatever to the policy. On Apr. 21, 1810, the 
ve.s.sel sailed, A was lost on Apr. 20 : — Held : it 
was competent to pltfs. to as.sign the benefit of tlie 
policy of insurance to il. ; A in an action on the 
IJolicy pltfs. were the proper parties to sue as 
trustees for 11., wiio was prevented from suing in 
his own name.— Doxford v. Kino (1810), 8 
L. T. O. S. 190. 

486. Alter bankruptcy of assignor.] — 

Assu7npsit on a policy of insurance on goods, 
alleging an average loss. By the policy a iiortioii 
of the premium was to be returniid if the risk ended 
in England. Fourth plea, set-olt ; demurrer. 
Sixth plea, bkpey. of pltf. Iteplication, that 
before the bkpey. pltf. transfernul the goods 
A the policy A his right to recover for the loss to 
F., A tliat he su<?d as tiaistee for F. B«5 joinder, 
that before tlie bkpey. the risk ended in England, 
whereby pltf. became entitled under tlio policy 
to a return of premiums. Demurrer ; — Held : 
(1 ) the fourth iilca was bad, as the action was for 
unliquidattid damages ; (2 ) the rejoinder was no 
answer to the replication t/o the sixth plea, becausi*, 
although the beneficial interest under the policy, 
so far as ndated to the return of the premiums, 
passed to the assignees, A though there was only 
one contract, yet bkpt. was entitled to sue on the 
policy as trustee for F. to rtjcover for tlie loss, as 
two separate actions on Die policy w(ire main- 
tainable, one for the return of the prtunium A 
another for the loss. — Boddington v. Gastethj 
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(1853), 1 E. & 13. 879 ; 1 0. L. R. 281 ; 23 L. J. 
Q. B. 31 ; 21 L. T. O. 8. 197 ; 17 Jur. 781 ; 1 
W. li. 369 ; 118 E. li. 005, Ex. Oh. ; ajffj. 8. 0. 
suh nom. Castelu v. Boddinqton (1862), 1 E. 
k B. 00. 


Annotations As to (1) Reid. Johnson v. Diamond (1855) 
11 Exoh. 73. As to (2) Reid. Wostoby v. Day (1853), 
2 E. & 005 ; Rose v. Duckett (1901), 84 L. T. 670. 


487. Set oil by underwriter.] — 

])E MATT08 V. Saunders, No. 1943, po/it. 

488. Right of assignee to sue in own name — 
Assignment made after loss.] — A policy of marine 
insurance can be assigned, under Policies of Marine 


Assurance Act, 1808 (c. 86), s. 1, after loss, so as 
to entitle the assignee to sue upon it in his own 
name. In an action upon a policy of marine 
insurance by tlic exoi‘s. of E., dectiased, against 
an underwTiter, the declaration alleged tliat a 
policy of insurance on goods in a ship was under- 
written by deft., that the goods were lost by the 
l)erils insured against, & that after the loss “ the 
said policy of insurance, together with all rights 
accriK'd under &. by virtue thereof, was, by the 
assort'd, for good consideration duly assigned to 
K. in his lifetime ” : — Held : although the assign- 
ment was made after loss of the goods, yet as &ie 
policy, together with all rights accrued under it, 
had been duly tissigned to E., he became “ entitled 
to the property thereby insured,” within the above 
sect., k was entitled to sue upon the policy in his 
own name, & the declaration was good. — Lloyd 
r. Pj.kming, I.LOYD V. Spence (1872), L. B. 7 Q. B. 
299 ; 41 I,. J. Q. B. 93 ; 20 W. 11. 296 ; .sub mm. 
Loyd v. Plemincj. Loyd v. Spence, 25 1.. T. 821 ; 
1 Asp, M. L, (’. 192. 


A inioidtion : — Consd. Swun & Cleland’a Cravinf? Dock, 
Slipway Co. r. Maritime luscc. & Croshaw, [1007] 1 K. D. 
i 16. 


4 g 9 . Subject to all defences valid against 

assignor — Set-off.] — Bellas v. Neitunk Marine 
Insurance Co., No, 2407, post, 

490. — — — _ Non-disclosure of material 

facts.] — By Marine Insurance Act, 1906 (c. 41), 
s. 50 (2), where a marine policy has been assigned 
so as to pass the beneficial intcu'est in such policy, 
the assignee of tlie policy is entitled to sue thereon 
in his own name ; k deft, is entitled to make any 
defence arising out of the contract which he woidd 
liave been entitled to make if the action had been 
brought in the name of the person bj or on behalf 
of wljom the policy was effected. 

A firm of shipbuilder's agreed to build a vessel 
fer cei'tain shipowner's. As security for the 
I>urcha8e-money k in pursuance of a covenant to 
that effect the owner's insured the vessel with 
certain underwriters & assigned the policy to the 
builders. Matf'rial facts known to the owners but 
unknown to the builders W'cre not disclosed to the 
under-writers. 


In an action on the policy by the builder's as 
assignr'os of the policy against the undemriters, 
the latter pleaded the non-disclosure: — Held: 
tlie non-disclosure of material facts, being a breach 
of a condition precedent to the liability of under- 
writers on a marine policy, was a defence arising 
out of the contract wdthin the above sub-sect., & 
available to the underwriters even against the 
claim of bond fide assignees for value of the policy 
vvlio had no notice of the non-disclosure. — Pickers- 
(ULL (William) & .Sons, J..td. v. Jxindon k Pro- 
vincial Marine k General Insurance Co., Ltd., 
[ 912] 3 K. B. 614 ; 82 .1. K. B, 130 ; 107 L. T. 

•;0o ; 28 T. L. Ti. 691 ; 57 Sol. Jo. 11 ; 12 Asp, 
M. L. C. 263; 18Com. Cas. 1. 

491. Assignment of part of benefit of policy.]— 

A ship being chartei’ed with grain fixim C. to E. 


for orders, to discharge in a port of the United 
Kingdom, the owners effected an insurance on 
the cargo from G. to E., & thence to a port of dis- 
charge in the United Kingdom, with leave to call 
for orders & to naturalise the cargo, to return 20s. 
per cent, if risk end at the port of naturalisation. 
The cargo was sold afloat while on the voyage 
from G. to E. by brought & sold notes for 60s. 
per quarter, “including freight & insurance to 
E.” The bill of lading, which was in conformity 
with the chai'terparty, & the policy of assurance 
were delivered to the purchaser : — HeM : the pur- 
chaser was only entitled to the assurance to E., 
&, consequently, that he could not recover from 
the underwriter for a loss between E. & the port 
of discharge in the United Kingdom. — Ionides v. 
Harford (1859), 29 L. J. Ex. 36 ; 33 L. T. O. S. 
186. 

492. Sale of goods with freight & insurance — 
Insurance for more than value of goods — Whether 
assignee entitled to excess.] — Pltfs. were owners of 
a cargo of wheat which they had insured at £7,000. 
The market having fallen they sold it for £5,700, 
“ including fndght k insurance. Payment in 
cash in exchange for bills of lading k policies of 
insurance effected with approved underwriters.” 
The cargo was totally lost, & the insui'ance co. 
paid the £7,000 : — Held : the purchaser was entitled 
to the whole £7,000 received from the co., & nut 
merely to £5,700. — Ralli r. Universal Marine 
Insurance Co. (1862), 4 He G. F. & J. 1 ; 31 
L. J. Oh. 313 ; 0 L. T. 34, 37 ; 8 Jur. N. S. 495 ; 
10 W. II. 278, 327 ; 1 Mar. L. C. 194, 197 ; 45 
K. R. 1082, L. JJ. 

Annotations: — Consd. Landaucr r, Asscr, [1905] 2 K. D. 

184 ; Strassr.SpillerH& Bakers, [1911] 2 K.D. 759. Reid. 

Manbro Saccharine Co. v. Corn J'roducts Co., [1919] 1 

K. B. 198. 

493. ,] — A contract for the sale 

of goods at a price to cover cost, freight, k insur- 
ance contained the clause — “ Insurance for 5 per 
cent, over net invoice amount to be effected by 
selloi's for account of buyers.” Subsequently to 
the sale tlie sellers effected a policy for a larger 
amount than 5 per cent., over net invoice, k 
handed that policy together with the shipping 
documents to the buyers in exchange for the price. 

A loss having occurred under the xiolicy, the 
imderwiitcrs paid the buyers iijion the whole 
amount insured : — Held : the buyers were not, 
to the extent to which the money received by 
them from the underwiiters exceeded the amount, 
of their loss, trustees for the sellei's, but were 
entitled to retain it to their own use. — Landauer 
r, Asser, [19051 2 K. B. 181 ; 71 L. J. K. B. 659 ; 
93 L. T. 20 ; 53 W. R. 534 ; 21 T. L. R. 429 ; 10 
Com. Cas. 265, D. C. 

Annotations: — Consd. Chainpscy Bhara r. Jiviaj Balloo 

Spiuniug & Weaving Co., [1923] A. C. 480, Redd. Straps 

V. Spillers & Bakers, [1911 J 2 K. B. 759 ; Kelantau Govern- 

incnt V. Duff Development Co., [1923] A. C. 395. 

494. “ Increased value ** policy.] — A 

contract for the sale of a cargo of wheat upon 
c.i.f. terms contained the following clause ; “ Seller 
to give policy of insurance for ... 2 per cent, over 
the invoice amount, k any amount over this to 
be for seller’s account, in case of total loss only*” 
There were several dealings with the cargo, whicli 
was ultimattdy purchased by defts. l*ltfs., who 
were originally interested in the cargo, in addition 
to the policies of insui'ance for 2 jier cent, over the 
invoice amount which they handed over to tlie 
buyers, had taken out two “ increased value ” 

E olicies which they liad not jiasscd on to the 
uyers. A loss having occurred pltfs. sent defts. 
the two “ increased value ” policies in question, 
k asked them to hand them to the receix er of the 
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cargo, to be handed by liim to the adjusters for 
the purpose of making up the general average 
statemenlu <fc “ thus establish the amount due to 
us.” The underwriters in due course paid the 
amounts due under these two policies, which defts. 
retained. In an action by pltfs. for money had 
&, received to pltfs.’ use : — Held : pltfs. were 
entitlf’id to succeed as the benefit of tlic “ increased 
value ” policit's did not pass under the contract 
of sale. Scmble : this form of insurance is common 
not as a mode of insuring cargoes but ancillary 
to the trade in grain ; it is a mode of insurance wliich 
is treated as binding definitive, &, as soon as it 
is made, the value once insured is final, & cannot 
be reduced if there is a shortage shipped, <fe the 
premium is due whether the whole amount of the 
cargo reaches the sum which the increased value 
fixes or whether it does not, & finally it is the class 
of insurance upon wliich in business underwriters 
pay as a matter of course' to the party holding the 
policy, althougli for the purjiose of jiroof they 
expect to have a particular average statement 
produced to them to verify that there has been a 
loss of the cargo referred to. 

Such a policy as this is not the kind of policy 
that tlie seller could have tendered to the buyer 
in discharge of his obligations to insure, nor is it 
in accordance ^\dth the transaction, to regard 
this policy as within the category of t hose that are 
intended to be attached to the documents & to 
satisfy a contract of sale c.i.f. Tliis is the original 
seller's own private speculation. 'Wliether or not 
the und<?ruTiters choose to pay is a matter for them, 
but it is a speculation of his own entijred into for 
a iierfeetly intelligible reason, but not inUmded 
to be part of the contract of puichase <fe sale. — 
Stuass V. Spilleks A; Bakeus, Ltd., [1911] 2 
K. B. 759 ; 80 L. .T. K. B. 1218 ; 104 L. T. 281 ; 
11 Asp. M. L. V. 590 ; 10 Com. Cas. 166. 

495. Transfer of insured property — Without 
assignment of policy.] — On Nov. 24, 1871, V. 
Brothers insured with defts. in London a cargo of 
linseed, belonging to them, then on board a brig 
at Constantinoiile, for a voyage thence to a port 
of call A discharge in the United Kingdom to be 
named, including all risks of craft or lighters to & 
from the brig, each lighter to be considered tis if 
separately insured, the policy expre-ssing the agree- 
ment to be with V. Brothers &; their assigns. The 
linsi.'ed was shipped under a bill of lading whereby 
it was to be delivered at a safe port in United 
Kingdom to V. Brothers or assigns. Whilst the 
brig was on the voyage the agents of V. Brothem, 
on Feb. 17, 1 872, sold in London to pltfs. the cargo 
of linseed ; by the sold note the seed was to be 
delivered at destined port in sound merchantable 
condition, paid for in fourteen days from being 
ready for delivery by cash less 2^ per cent, discount, 
or at seller’s option on handing shipping documents, 
less interest at 5 pi'r cent. The vessel to go to any 
safe floating port in Unite'd Kingdom. The bill 
of lading was indorsed to pltfs. On Feb. 21, 
pltfs. named a safe floating port, A on the anival of 
the brig at the port the cargo was landed by 
public lightera employed by pltfs. ; on Feb. 28, 
one of the lightei-s was sunk off pltfs.’ wharf, 
being a loss within the teims of (lefts.’ policy. 
The loss occurred when part only of the cargo had 
been discharged, A before pltfs. liad paid the jmee 
of the cargo. In June, 1872, the jiolicy was 
handed by V. Brothers to pltfs. ; & on Oct. 17, 
V. Brothers indorsed an action upon it to recover 
for the loss of the seed in the lighter ; — Held : 


pltfs. could not recover. The policy was not 
expressly agreed to be assigned to pltfs. by the 
sold note ; & no such intention could be inferred 
from the terms of the note, inasmuch as it was 
necessary that V. Brothel’s should keep the policy 
for their own protection until right delivery of the 
cargo. When the seed was put on board the lighter 
employed by pltfs., the seed was delivered to pltfs., 
& V. Brothers’ interest ceased, & the policy lapsed ; 

the subsequent assignment by V. Brothers to 

-fs. was, therefore, of no avail under Policies of 
Marine Assurance Act, 1868 (c. 86), s. 1. — NouTii 
OF England Oil-Cake Co. v. Auchanoel Insuu* 
ANCE Co. (1875), L. It. 10 Q. B. 249 ; 44 L. J. Q. B. 
121 ; 32 L. T. 561 ; 24 W. R. 162 ; 2 Asp. M. L. 0. 
571, D. G. 

Annotation .• — Consd. Kayner Preston (1881), 18 Ch, I). 1. 

496 . Condition in policy forbidding assignment 
— Without consent of insurer.] — A policy of marine 
insurance issued by a mutual indemnity assocn. 
contained a condition that no assignment by the 
assur(‘d of his int.<*rest in any insurance should, 
as against the asst)cn., give any right te an assignee 
to receive the sum due, unless the assignment was 
made with the licence of the assocn. The assured 
by deed undfu’ seal assigned to pltf. money due 
to the fissured under the policy, & notice in writing 
of tlie assigmiient- was given to th(^ assocn., but the 
licence of the assocn. was not obtained. The 
assured subsequently became bkjit. His trustee 
in bkpey. made no claim to the money & the bkpey. 
was closed, & the trustee was discharged. Pltf. 
brought an action against the assocn. to recover 
the money assigned, & applied to the ofiicial 
receiver in bkpey., as the representative of the 
assured, for pennission to join liim as pltf. Per- 
mission was not given, & the official receiver was 
made deft. : — Held : the condition in t lie policy 
prevented pltf. from acejuiring by the assigmnent 
a right to recover from the assocn. the money due 
under the policy, & pltf. was in no better position 
i>y reason of the r(*pr('sentative of the assured 
having been made a party to the action. — I jAURIE 
V. West llAin'j.EPooL Steamship Thhids In- 
demnity Assocn. <k David (1899), 15 T. L. U. 
486 ; 4 Com. Cas. 322. 

497 . Assignment of claim under policy — Without 
assignment of policy.] — (1) The owner of a ship 
mortgaged her ‘‘ together with the policies of 
insurance efTected thereon ” to secun; advances. 
The ship, while insured, suffered a particular 
average loss within the policy, & the owner had 
her repaired. The owner being in default under 
the mt-ge., tlie mtge. debt by the terms of the deed 
became immediately payable : — Held : the policy 
of insurance was to be treated as a substantive 
& independent security for the mtge. debt, & 
the mtgee. w’as entitled to recover from the under- 
writers for his own use the amount of the parti- 
cular average loss without being under any obliga- 
tion to apply the money in payment of the cost of 
the repairs. 

(2) Where a ship is insured under a time policy 
k a particular average loss occui’S, an assignment 
of the assured’s claim against the underwriters 
in respect of that loss may be valid, notwithstanding 
that it is not expressed to assign the policy itself, 
if at the date of the assignment the policy has 
expired so that nothing remains to bo done under 
it but to i)ay the claim. — HWAN k Cleland’8 
(iHAviNo Doi’iv k Slipway (’o. v. Maritime 
iN.siTRANC'E (\>. k Cro.siiaw, [1907] 1 K. B. 116; 
76 I.. J. K. B. 160 ; 96 L. T. 839 ; 23 T. L. U. 101 ; 
12 Com. Cas. 73 ; 10 Asp. M. L. C. 450. 

Annotation: — As to (2) Re!d. British Union & National 

Insco. V. ilawson, 1191CJ 2 Cb. 476. 



Part II, — ^Marine Insurance. 


93 


Sect. 7.— SUBJECT-MATTER INSURED AND 
ITS DESCRIPTION IN POUCY. 

Sub-sect. 1. — What may be Insured. 

A. In General. 

Sec Marino Insurance Act, 1906 (c, il ), ss. 2, 3, 20. 

498. Goods placed temporarily on land — De- 
posited In warehouse.] — P blly v. Royal Exchange 
Assurance Co., No. 291, ante. 

499. On quay for delivery to export vessel.] 

— Tde & Christie v. Chalmers & White, No. 8.5.'), 

'iHWt. 

500. Debt for repairs & disbursements.] — 

Stainbank V. Fp:nning, No. 700, puftt. 

501. Goods sent partly by sea & partly by land — 
Usage known to underwriters.] — R odoc onachi v. 
Elliott, No. 1747, post. 

502. Under clause in policy.] — Simon, 

Israel & Co. v. Sedgwick, No. 971, post. 

503. .] — Hyderabad (Deccan) Co. 

V. Willoughby, No. 1048, 2^ost. 

504. .J — Robinson Gold Mining 

Co. V. Allianc e In.suranck Co., No. 1734, post. 

505. .] — ScHLoss Brothers v. 

Stevens, No. 1832, post. 

Ji. Subject- Matter — -Hoic Specified. 

(a) In General. 

See Marine Insurance Act, 1900 (c. 41), s. 20. 

506. Necessity for concise speciflcation.] — An 

und(‘rwriter who has subscribed an insurance “ on 
£i;oods ” may re-insure by the same description, 
the policy need not be exf)res8ed to be a re-insur- 
ance. 

A description of the subject-matter of the insur- 
ance is required both from the nature of the con- 
tract & from the universal practice of insurers. 
It is generally described very concisely as being 
so much “ on ship,*' “ on goods,” ” on freight,” 
“ on profits on goods,” on advances on coolies,” 
“ on emigrant money,” & several other examples 
might be given ; & if no property which answers 
t he description in the policy is at risk, the policy 
will not attach though the assured may have the 
Ijropert-y at risk of equal or greater value, the 
leason being, that the assurers have not entered 
into a contract to indemnify the assured for any 
loss on that other property (Blai’Kburn, J.). 

Lucena v. Craufurd, No. 555, has always 

been treated as deciding that though profits may 
b(; insured, they must be described as such (Black- 
burn, J,). — Mackenzie v. Whitworth (1875), 
1 Ex. 1). 30 ; 45 L. J. Q. B. 233 ; 33 L. T. 055 ; 24 
\V. R. 287 ; 3 Asp. M. L. C. 81, C. A. 

Antwf^itions .'—CohmA Nelson v. Empress Assce. Corpn. 
(19U5), 74 L. J. K. li. (599 ; British Dominions General 
liisee. r. Duder., llOir)] 2 K. B. 994. Refd. Dixon V. 
Whitworth, Dixon r. Sea Inace. (1879), 4 C. I*. 1). 371 ; 
Norwich Union Fire Insco. Soc. v. Colonial Mutual Fire 
Jnsce., [19221 2 K. B. 401 ; A.-G. ForKikring'sakt. National 
(of Copenhagen) (1924), 93 L. J. K. B. 079. 

507. Control of general terms — By marginal 

note.] — Robertson v. French, No. 800, post. 

(b) The Ship. 
i. /n General. 

See Marine Insurance Act, 1900 (c. 41), s. 20. 

508. What Included In “ Ship " — Hull & outOt.] 
—Forbes v. Aspinall, No. 2035, post. 

509. Fishing stores.] — In tlie case of 

insurance these [fishing] stortis arc not considered 
«'is covered by an ordinary policy on the ship. 
Hut construction of the contract depends in many 
eases upon usage (Abbott, (bJ.). — G ale v. Laurie 


(1826), 5 B. & C. 150 ; 7 Dow. & Ry. K. B. 711 ; 4 
L. J. O. S. K. B. 149 ; 108 E. R. 58. 

Annotations: — Betd. Hoggarth v. Walker (1900), 69 L. J. 

Q. B. 634 : Re Margetts & Ocean Accident Sc Guarantee 
Cornn., [1901] 2 K. B. 792. Mentd. Dohree v. Schroder 
(1837), 2 My. & Cr. 489 ; Stuart v. iHomongor, The Diana 
(1842), 4 Moo. P. C. O. 12 ; Stoomvaart Maatschappy 
Nederland v. J’cninsular & Oriental Steam Navigation Co. 
(1882), 7 App. Cas. 795 ; Coltman v. Chamberlain (1890), 

25 Q. B. D. 328 ; Bennet S.S. Co. v. Hull Mutual Steam- 
ship Protecting Soc. (1913), 58 Sol. Jo. 14 ; The Citj" of 
Edinburgh, [1921] P. 70. 

510 . Ballast — Belonging to ship-owner.] — 

The Forfarshire, Ingram v. Harrison (1850), 

7 L T 102. 

511. What Included in “ ship & furniture 
Boats, rigging & stores.] — Hoskins v. Bickersgill, 
No. 272, ante. 

512. .] — The question is whether the 

word appurtenances is apiilicable to 

fishing stores on board a fishing vessel. It is a 
word of wider extent than furniture, & may be 
properly applied to many things that could not 
be so described in a contract of insurance (Lord 
Stowell). — The Dundee (1823), 1 llag. Adm. 
109 ; 100 E. R. 39. 

Annotations: — Refd. Langton i\ Hortou (1842), 5 Benv. 9 ; 
The Milan (1861), Luwh. 388; Stoomvaart Maatschappy 
Nederland v. Pot)insular & Oriental Steam Navigation 
Co. (1882). 7 App. t'a8. 795 : Re Salmon & Woods. Kx p. 
Gould (1885), 2 Morr. 137. Mentd. The Girolamo (1834), 

3 Hag. Adm. 169 ; Dobrec r. Schroder (1837). 2 My. & Cr. 
489 ; The John Dunn (1841), 1 Wm. Rob. 159 ; Cope r. 
Doherty (1858), 31 L. T. O. S. 173 ; The Duna (1861), 5 
L, T. 2i7 ; The Wild Hanger (1862), Lusli. 553 ; (\iltinan 
r. Chamberlain (1890), 25 Q. B. D. 328 ; The Dictator, 
11892] P. 304. 

513. .] — In the case of insurance 

these [fishing] stores are not considered as covered 
by an ordinary policy on the ship (Abbott, C..1 .). — 
GaIoE V. Laurie (1820), 5 B. & C. 156 ; 7 Dow. & 
Ry. K. B. 711 ; 1 L. J. O. S. K. B. 149 ; 108 E. R. 
58. 

Annotations .‘—Bteld. Langton r. Horton (1842), 5 Beav. 9; 
Stuart r. iKemougcr. The Diana (1842), 4 Moo. P. C. C. 
12 ; Stoomvaart Maatschappy Nederland r. Peningular & 
Oriental .Steam Navigation ('o. (1882), 7 App. Cas. 795; 
Coltman r. Chamberlain (1890), 25 Q. B. D. 328 ; Hoggaith 
r. Walker (1900), 69 L. J. Q. B. 634. Mentd. Dohree r. 
Schroder (1837), 2 My. & Cr. 489 ; Re Margetts & (>ccan 
Accident & Guarantee Corpn., [1901] 2 K. B. 792; 
Bennett S.S. Co. r. Hull Mutual Steamship Protecting 
Soc. (1913), 58 Sol, Jo. 14 ; Thu City of Edinburgh, [1921 ] 
P. 70. 

514. Fishing stores — Trade usage.] — 

Hoskins v. Pickersgili., No. 272, ante. 

515. -.] — Pi'ovisioiis sent out in a ship for 

the use of the crewL are protected by a policy of 
assurance on the ship & furniture. 

A jmlicy of assurance has at all times been 
considered in cts. of law as an absurd & inchoate 
instrument : but it is founded on usage, & must 
be governed & construed by usage (B 1 ’LIJ 2 R, J.). — 
Brough v. Whitmore (1791), 4 Term Rep. 200 ; 
100 E. R. 970. 

Annotations : — Consd. Roddick r. Indemnity Mutual Marine 
Inace., [1895] 2 Q. B. 380. Refd. Hill v. Patten (1807). 
8 East, 373 ; Kodocanachi ?\ Elliott (1873), L. R. 8 C. P. 
649 ; Hoggarth v. Walker (1900), 69 L. J. Q, B. 634. 

516 . Separation cloths & mats — Covered 

though not in use — Ship employed in grain trade.] — 

Where a ship wets usually employed in the Black 
Sea grain trade, & it was necessary under the cir- 
cumstances of that trade that she should be i)ro- 
vided with separation cloths & dunnage mats for 
the proper carriage of her cargo : — Held : a time 
policy ujwn the ship & her furniture covered a loss 
of .such cloths & mats, although at the time when 
the loss occuiT'ed the vessel was not engaged in the 
before mentioned trade, & the clotlis & mats were 
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h. Mcanino of “ premises hereby 


infrared.”] — The wordn “premises 
hereby Insured ” in a marine lusuranco 
' policy moan the Insurer’s interest in 


the vessel. — Chap.man t\ PnovtoKNOR 
Wabhinuton Inburaxck Co. (1883), 
23 N. B. R. 105.— CAN. 
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Sect. 7. — Snbject-mafter insured and its description in 
policy : Sub-sect. 1, B. (b) i.^ li., &; (c).] 

not in use but stowed away in the forepeak. — 
Hogauth V. Waukeb, [1900] 2 Q. B. 2S3 ; 82 
L. T. 744 ; 48 W. \i. 515 ; 1(5 T. L. B. 410 : 44 
Sol. Jo. 500 ; 9 Asp. M. J.. (^ 84 ; 5 Com. Cas. 292 ; 
sub 7107 ) 1 . IIOGGARTH ^ CO. V. \\'ALKEfl, 09 B. J. 
Q. B. 034, V. A. 

Annotation ; — Mentd. Elder, Dempster r. Paterson, Zochonls, 

tirittiths Lewis Steam Navigation Co.r. Paterson, Zoclmnis, 

111)24] A. C. 522. 

517. What included in “ ship & outfit ” — 
Fishing stores.] — Hill r. Patten, No. 254, ayite. 

518. What included in “ hull & machinery ** — 
Bunker coal.J — Boddtgk v. Indemnity Mutual 
Marine Insurance Co., No. 5(50, post. 

519. - "Disbursements.] — Roddick v. In- 
demnity Mutual Marine Insurance Co., No. 
500, post. 

ii. Description of the Ship. 

SeCf generally^ Marine Insurance Act, 1906 
(c. 41 ), s. 20. 

520. Error in name — Ship otherwise identi- 
fiable.] — Halt. v. Mollineaux (1744), cited in 0 
East, 385; 102 E. B. 1,334. 

.‘ln7iotntions .*— FoUd. Le Mesurler r, Vaughan (X80.'>), C 

East, .‘182. Refd. lonides r. Pacific Fire Sc Marine Insce. 

(1872), L. IL 7 g. B. 517. 

521. — .] — Wliere a jKdicy de.scribed the 

insurance to be on goods on board the ship called, 
The Atycrienn ship President, this was taken to be 
all name of the sliip, <fe not a warranty of her being 
an American s)iip called The President ; <fe where 
the policy after such name had the words, “ or by 
whatever other name the same ship .should be 
eall<‘d,” it was holden to be no variance that the 
real name of the ship was The President, the 
identity of the ship meant to be insured with that 
name being proved. — L e Mesurier v. Vaughan 
( 1805), 6 East, 382 ; 2 Smith, K. B. 492 ; 102 
E.B. 1333. 

Annotation : — Refd. loniden v. Pacific Fire & Marine Inscc. 

( 1872 ), L. 11 . 7 g. B. 517. 

522. .] — (1) Insuring a ship by an English 

name does not amount to a warranty, or a repre- 
sentation, that .slu' is an English sijip. 

8ap])oso a ship were insured by the name of 
The Mark A)iio7ty, if there was no representation 
of her country, it would be too much to say that 
tlie polury would be void should she tiu-n out to be 
an Italian called 11 Marco Antonio (Loud Ei.len- 
BOROUGII, (’.J.). 

(2) A policy “ at & from^ A. & B.” is not vitiated 
by inserting, without tbe* consent of the under- 
writers, the words “ both ” or “ either.” — 
Clapham V. Colog AN (1813), 3 Camp. 382. 

AnnotationH : — Aft to (1) Cousd. Dent v. Smith (1861)), 10 

B. & 245). GeuvrallHy Mentd. Isaacs f. McAIlum, 119211 

.3 K. B. 377. 

523. Intention of parties.] — The contract 

of an underwi'iter who subscribes a policy on goods 
by ship or ships to be declared is, that he will 
insure any goods of the description specified which 
may be sbipx)ed on any vessel answering the 
description in tlie policy to wliich the assured 
elects to apxdy the policy ; the object of the 
declaration of tlie vegsel’s name is to identify the 
particular adventure, & the assent of the under- 
writer is not required to the declaration, for he 
has no option to reject any vessel which the assured 
may select. 

PART II. SECT. 7. SUB-SECT. 1.-- 
B. (b) ii. 

k. Omission of port & name of 
master — Proof of iderUiflcation to under- 


If a representation be made by the assured to an 
underwi'iter, however honestly & innocently, that 
a ship is new, when in fact she is old, a policy of 
insurance of goods on board of her made by him 
will be vitiated, for the age of the vessel must be 
material in considering the x>iviiiium. 

If the description in a x>olicy of insurance 
designates the subject with sufficient certainty, 
or suggests the means of doing it, a mistake as to 
the name of the ship or as to other particulars, will 
not annul the contract, ik a mistake in the name of 
the vessel, whicli does not x^rejudice the under- 
writer, does not defeat the x>olicy. 

30 Viet. c. 23. s. 7, enacts that no contract or 
agreement for sea insurance shall be valid unless 
exx>ressed in a xiolicy, & thereby renders an under- 
writ(‘r’s slii> incapable of being enforced either at 
law or in equity ; but notwithstanding that 
statute, a slip may be given in evidence 
wherever it is, tliough not valid, material. 

Pltfs., brokers in London, received from C., at 
Hamburg, instructions to effect a policy for £121 
upon bides on board the Socrates, Oaxitain .lean 
(^ard. In tlie Veritas, issued by Lloyd’s, was 
registered tlie Soy'raies, Eaiitain Albertson, a new 
Norwegian vessel, next to it tlie Socrate, 

.Jean Hard, an old French vessel. On .Ian. 24, 
1870, h., a clerk of pltfs., went by their ordei's to 
defts.’ office, A: asked J>., their manager, to grant 
a policy for £121 on hides on board the Socrates. 
1). looked at the Veritas, & seeing the entry as to 
the Socrates, asked if that was the shi}) ; L. rexiUed 
that he thought so ; the policy for £121 was th(u*e- 
upon granted by defts. to x^ltfs. for the Socrates. 
The hides were really shipyied on board the Socrate, 
& were totally lost. Pltfs., by orders of K., at 
Hamburg, had opened with defts. a x^olicy on hides 
by ship or shixis to be declared for £5,000 ; the slii) 
was signed, but the policy had not been prepared. 
On Feb. 4, 1 870, one of x>ltfs., at defts.’ office, wrot^e 
out a slii> for a policy for £2,455 on liides x><^i' 
Socrates, & another slip for a x>olicy for £2,500 on 
hides by another vessel ; he slated to defts.’ clerk 
that, instead of drawing up an ojien policy for 
£5,000, & then diudaring on ii for £4,955, which 
would leave so small a balance as £45, it would be 
more convenient for all yRD'ties to have two Kl)ii> 
policies ; the clerk assent^'d ; & two policies were 
afterwards executed. The hides insured by the 
Iiolicy for £2,155 were sliixipod on board the Socrate 
& totally lost. Defts. had no reason i>o b(4iove 
that i^ltfs.’ xirincipals, on ,Ian. 24, <te J^’(‘b. 4, were 
the same ; & in fact they were not. At th<i trial 
the jury found that the imrties, in entering into 
the contracts, both meant U) insure the hides by 
the vessel on which they were actually shipped, 
whatever her name might be, though they supiiosed 
it to be the Socrates, &> that defts. did not mean only 
to insure hides on. board the Socrates : — Held : 
(1) as to the policy for £121 that there was a 
mistake & a misrexiresentation as to the vessel 
on board of which the hides were shipped, & the 
defts., being under no obligation to subscribe any 
policy for that £121, were not liable for goods on 
board the Socrate ; (2) as to the policy for £2,455, 
defts. being bound on Feb. 4, to insure hides on 
board any ship selected by pltfs., the misnomer was 
of no consequence, & defts. were liable. 

(3) The slip is, in practice, & according to the 
understanding of those engagcid in maiine insur- 
ance, the complete & final contract between the 

writer at the time he niude the iuHur- 
uiieo whlcli pai ticiilar Hhlp was meant. 
— ^Lister V. Hnorr (1809). 15 Fac. 
Coll, 483.— SCOT. 


vmtrr.l — A i)oUcy ol innuranco on u 
ship of which the name but neither 
t he port, nor the master is mentioned, 
Ih not good nnleat) the IjiHured prove 
that the brokey certifled. the under- 
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parties, fixing the terms of the insurance & the 
premium & neither party can without the assent 
of the other deviate from the terms thus agreed 
on witiiout a breach of faith (Bt.ackbuiin, .1.). 

(1 ) It is not neetissary that the declaration should 
do inore ihan identify the adventure, <fc so i)revent 
the possible dishonesty of a party insured, who 
might intend to apply the policy to particular 
goods, so that they should be at the risk of the 
assurers, <fe he could come on them if there was a 
loss ; «fc then, when those goods had arrived safely, 
to ])retend tliat he intended to apply the policy 
to anotluT set of goods still subject to risks (Black- 
burn, .1.). — loNiDEs V. Pacific Insurance Co. 
(1871), P. 11. fi Q. B. 074 ; 41 L. J. Q. B. 311 ; 25 
B. T. 190 ; 1 Asp. M. L. C. 141 ; affd. (1872), B. R. 
7 Q. B. .517, Kx. Ch. 

Annotalioiis : — As to (1) Consd. Anderaon v. Pacific Fire & 
Marine liisoe. (1«7 2), L. 11. 7 C. P. G5. As to (3) Folld. 

( 'ory V, Patton (1872), L. it. 7 0. 11. 3U4. Refd. Fisher v. 
Jjlverpool MariiKi liisce. (1873), L. It. 8 Q. B. 469. As to 
(4) Apprvd. Oavies r. National Fire & Maritio Inace. of 
New Zealand, 1 1 89 i ] A. C. 48.'). Generally, Reid. Stephens 
r. Aiistralasiun Inscc. (1872), Ij. K. 8 C. 1’. 18 ; Lishman 
V. Northern Maritime Insce. (18 73), L. It. 10 C. 1*. 179 ; 
Citizens lns(‘<'. of Canada r. Parsons, (^ueen Insce. v. 
J'arHons (1881), 7 App. (’as. 96 ; Home Marino insce. v. 
.Sinitli, 1 1 898 J i i). B. 829 ; NaKoreinuJl v. Triton Insce. 

), 41 T. L. J(. 168. Mentd. AshUng r. Boon, 11891] 
1 Cil. .'RiS. 


(r) Goods. 

’ Marino Insurance Act, 1900 (c. 1 1 ), sched. J., 

r. 17. 

524. “Goods” generally — What will be In- 
cluded -Deck cargo.] — ^Backhousk v. liiPLKv 
(1802), cited 1 Park’s Marine Insurances, 7th ed. 

p. 2(1. 

.innidafioiis : — "Retd. CSoiild r. Oliver (1837), 4 Bing. N. C. 

1.34 ; Milward r. ilibherf (1842), 3 i}. ii. 120 ; Alyers v. 

Sari (1860), 3 E. 6c E. 306 ; Miller r. Tltherington (1801), 

7 Jur. N. S. 214 ; Britisli 6c Foreign Marine Insce. i\ 

Haunt, 1 1921] 2 A. 0.41. 

525. Usage.] — Ross v. Thwaite 

(177()), 1 Park’s Marine Insurances, 8th ed. p. 23. 

A iinoUitioHs Consd. Milward r. Hibbert (1812), 3 Q. B. 

120 ; Millerr. Tetheringtou (1861 ), 6 H. N N. 278 ; British 

(X F<n‘eign Marino insce. v. Haunt, 11921] 2 A, C. 41. 

Refd. Hotild i\ CUiver (1837), 4 Bing. N. C. 134 ; Myers r. 

Sari (1800), 3 E. 6c E. 306. 

526. — .] — Pltfs. insured 

goods with defts. against all risks during transit 
from Ixmdon to Neiienahr on tln^ Rhine via 
Amsterdam. TJie goods on arrival at Amsterdam 
wert! transhiiiped on to a Rhine sBvimer A there 
stowed on <leek for carriage up the river to 
N(;uonahr. While the goods were so stowed on 
deck a fire broke out on the steamer, A the goods 
wore burnt. There was evidence tliat it was a 
common practice for Rhine steamers to carry 
goods on deck ; — Held : the general rule, which 
(‘xompts underwriters on cargo from liability for | 
loss of goods carried on deck during a voyage by 
sea, docis not apply to an inland voyage upon a 
particular river contemplated by the policy upon 
which river there is a usage to carry cargoes on 
dock. (^u. : whether the above general rule 
applies in any case to an inland voyage upon a 
river. — Apoltjnaris Co. v. Nord Deutsche 
Insurance Co., [1904] 1 K. B. 252 ; 73 B. J. K. B. 
(i2 ; 89 B. T. 070 ; 52 W. R. 174 ; 20 T. B. R. 79 ; 

9 Asp. M. B. C. 520 ; 9 Com. ('as. 91. 

Annotation: — Consd. British 6c Foreign Marino Insce. v. 

Gaunt, 11921] 2 A. C. 41. 

527. .] — ( 1 ) Pltf . who sues 

in respect of a loss under an “ all risks ” policy 
must prove that the loss was due to an accident 
or casualty, but is not bound to prove the exact 
nature of the accident or casualty which occasioned 
Ills loss. The provision in r. 17 of the Rules for 
the Constniction of I*olicies, Marine Insurance Act, 


1900 (c. 41), Sched. I., that “in the absence of 
any usage to the contrary “ deck cargo must be 
insured specifically & not under the general 
denomination of goods, docs not alter the common 
law on the subject. Accordingly the usage referred 
to is a usage of the carrying trade to which the 
insurance relates, & not of the insurance market, 
& if there is established a usage of the carrying 
trade to carry any particular class of goods on 
deck the underwriters are deemed to be acquainted 
with such usage & are liable for the loss of deck 
cargo, though unspecified. 

As both the Master of the Rolls, A Atkin, 
Tj.J., point out, there was abundant evidence of a 
usage that in this trade bales of wool should be 
carried on deck (Viscount Pintay). 

(2) There are, of course, limits to “all risks.” 
They are risks, A risks insured against. Accord- 
ingly the expression does not cover inherent vice 
or mere wear A tear, or British capture. It covers 
a risk, not a certainty ; it is something which 
happens to the subject-matter from without, not 
the natural behaviour of that subject-matter, 
being what it is, in the circumstances under which 
it is carried. Nor is it a loss which the assured 
brings about by Ids own act, for there he hits not 
merely exposed the goods to the chance of injury, 
he has injured them himself. Finally the descrip- 
tion “ all ri.sks ” does not alter the general law ; 
only risks are covered which it is lawful to cover, A 
the onus of proof remains where it would have been 
on a policy against ordinary sea perils (Bord 
8umner). — British A Foreign Marine Insur- 
ance Co. V. Gaunt, [1921] 2 A. C. 41 ; 90 li. .1. 
K. B. 801 ; 125 B. T. 491 ; 37 T. L. R. 632; 65 
Sol. Jo. 551 ; 15 Asp. M. B. C. 305 ; 26 Com. Cas. 
247, II. B. ; S. C. s^ib norn. Gaunt v. British 
A Foreign Insurance Co., Ltd. A Standard 
Marine Insurance Co., Ltd., [1020] 1 K. B. 
903, C. A. 

See Marine Insurance Act, 1906 (c. 41), sched. I., 
r. 17. 

528. Ship’s provisions.] — Ross r. 

Thwaite (1776), 1 Park’s Marine Insurances, 8th 
ed. p. 23. 

Annotationn : — Consd. Milward v. Hibbert (1842), 3 Q. B. 

120. Refd. Gould V. Oliver (1837), 4 Bing. N. C. 134 : 

Myer‘<i). Sari (1860), 3 E. & K. 306 ; Millen;. Tetherington 

(1861), 6 11. & N. 278 ; British & Foreign Marine Insce. r. 

Gaunt, 11921 J 2 A. C. 41. 

529. Master’s clothes.] — Ross v. 

Thwaite (1776), 1 Park’s Marine Insurances, 8th 
ed. p. 23. 

Annotations : —ConAd. Milward i\ Hibbert (1842), 3 Q. B. 

120; British & Foreign Marine Insce. r. Gaunt, (1921) 

2 A. C. 41. Refd. GouJd i». Oliver (1837). 4 Bing. N. C. 

134 ; Myers r. Sari (186U), 3 E. & E. 306 ; Miller r. 

Tetheringtou (1861), 6 H. & N. 278. 

630. Successive cargoes.] — Hill v. 

Patten, No. 254, ante. 

531. — A policy was effected 

for twelve months on ship A goods from Biverpopl 
to the coast of Africa A back, on a barter-voyage. 
The policy contained a stipulation that “ outward 
cargo should be considered homeward interest 
twenty-four hours after arrival at first port or 
Iilace of trade : ” A by a memorandum the insur- 
ance was stated to be “ upon ship valued at £2,000, 
A cargo £8,000 with liberty to increase the valua- 
tion of the homeward cargo.” The ship sailed 
to Kinsembo, on the African coast, A there dis- 
charged a third of her cargo. A, after a stay there 
of more than twenty -four hours, pi*oceeded towards 
other ports in order to take in homeward cargo, A 
was totally lost, together with the two-thirds of 
the outward cargo which remained on board : — 
Held : the valuation applied tn what was sub- 
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Sect. 7. — Subject-matter insured and its descnphon m 
policy: Sub-sect. 1» (<^)« (^)» ^ 

stantially a f^^n cargo, & not toTny quantity of 
goods substantially less than a full cargo, & 
entitled the assured to i'S.OOO in tlie event of the 
total loss of a substantially full cargo, or to an in- 
(iGniiiity in cusg of nny pfl-rticil IosH» not in caso 
exceeding £H,000 ; <fe the princii)Ie for the valuation 
of a partial loss was this, if the value of the whole 




w hich tlie part lost uuix* ihe wdiolo could not be 
known, & the inode of estimating a partial loss 
under a valued policy could not be adopted ; &, 
consequently, under the circumstances, the assured 
would be entitled to the ordinary indemnity as 
under an open policy underwu'itten for £8, 000. 

It is clear that the policy covers merchandise 
on board in all or any of the ship’s moveimuits, 

& throughout every variation of loading, unloading 
’ ■ ‘ T T , 11,0 T \ — v. TIar- 


notice of the terms of the charterparty. The 
assured shipped on board this vessel at Buenos 
Ayres a quantity of specie, consigned to an agent 
at Canton, who, on the ship’s arrival there, 
advanced to the captain a sum of monov, being 
the amount of the port charges, & a furtlier sum 
for incidental exi)ense8 ; & he shipped other ^oods 
on board the vessel, on account of his principals, 
for the horncwvard voyage. No valuation was ever 
made in pursuance of the liberty reserved by the 
policy. The vessel on her return voyage was lost : 
— Held : t ht‘ assur(*d were not entitled to recovt;r 
the tw'o sums paid by their agent at Canton, for 
port charges & other incidental expenses, as part 
of the value of the merchandise shipped at Canton, 
& insured by the policy, inasmuch as the money 
agrt'ed to be paid there was not properly freight, & 
had no distinct relation to the goods shipped. 
Qu. : wind her, upon an open policy, a payment 
made on the shijiment of goods, can, iri the event 
of loss, be added to their price, so as to form part 
of their value. — Winter v. Uai.iiimand (1831), 

2 B. A Ad. t)4i> ; » L. J. O. H. K. B. 313 ; lOW 
rk B. 12b.. 


32 L. .T. C. P. 134 ; 8 L. T. 21 ; u Jur. i\. ^ 

11 W. R. 430 ; 1 Mar. L. C. 297 : 143 K. R. 312 ; 
affd. (1804), 17 C. B. N. S. .528, Ex. Ch. 

Annotations : — Apld. Denoon r. Home A' Colonial Asnee. 
(1872), L. R. 7 C. 1*. ;H1. Reid. Cum', Montefiorc (1804), 
B. &S. 408. 

532. Fishing stores.] — Hill v. 

Patten, No, 254, a)de. 

533. Fish caught & carried on home- 

ward journey.] — ^Hit.l v. Patten. No. 254, ante. 

534. Nature of goods specified in policy — 
Insurance confined to goods of that nature.] — 

Hunter v. Prinskf (1800), Marshall on Marine 

r. Whitworth (187.*)), 1 Ex. I). 
-.] — Mackenzie r. W’hitworth, 

No. 500, ante, 

536. “Master’s effects.”] — Duff v. Mackenzie, 
No. 2075, post. 

537. .] — Anstey V. Ocean Marine In.sur- 

ANCE Co., No. 1080, post. 

(d) Freigld. 

See Marine Insurance Act, 1000 (c. 41), ss. 
3 (2) 5, 00. 

538. 'What included — -“Hull.”] — F orre.*! v . 
Aspinall, No. 2035, post. 

539. -“Outfit.”] — Forbes Aspinall, 

No. 2035, post. 

540. Profit to be earned.] — Forbes v . 

Aspinall, No. 2035, post. 

541. On shipowner’s own goods.] — 

Flint v. Flemyncj, No. 047, post. 

542. .] — Devaux V. J’Anson, 

No. 2085, post. 

543. On goods of another party.] — 

Flint v. Flemyng, No. 947, post. 

544 . Sums paid for port charges.]— 

A policy of insurance was effected at <k from the 
River Plate to Canton A back, on specie, etc., 
shipped in the River Plate, & on the returns thereof * 
in any description of merchandise, with liberty to* 
declare & value thereafter. The assured chartered 
a vessel on a voyage from Buenos Ayres, to CJanton 
& back, & they were to pay for the voyage 10,000 
dollars in manner following : viz. “ In China’ all 
the sums that might be necessary for the payment 
of the port charges & other incidental expenses, 
the latter not exceeding 2,000 dollars, & the 
balance at thirty days after the vessel’s return 
to Buenos Ayres.” The - underwriters had no 


AnnoUttion : — Refd. Hall r. Janson (ISo.'i), 24 L. T. O. S. 280, 

545. Passage-money of coolies.] — De- 

noon V, Home & Colonial Assiuiance Co., 
No. 2037, post. 

546. Freight partly prepared — Remainder 

payable abroad.] — Shipowuier &; charterer may 
agree, by the terms of a charterparty, that a 
portion of the stipulated freight shall be prepaid ; 
& that such prepayment will not affect its legal 
character of freight ; the remainder may be the 
subject of insurance by tlie owuier. A sliip was 
chaHered to sail from Greenock to Bombay, to 
carry a cargo of coals. Freight was to bo paid on 
unloading & right delivery of the cargo at A after 
th(i rate of 42«. per ton of 20 cwts. on the quantity 
delivered. It was provided that “ such freight 
is to be paid, say one half in cash on signing bills 
of lading less four months’ interest at Bank rate, 
but not less than 5 percent, per annum, 5 percent, 
for insuranp, A 2 i per cent, on gross amount of 
freight in lieu of consignment at Bombay, «fc the 
remainder on right delivery of the cargo, less cost 
of coals short delivered, in cash, at current rates 
of exchange for bills on London at six months’ 
sight. Half of the i^stimated amount of tlie 
freiglit w’as paid in Ix>ndon. The shipowner 
effected two insurances, one for £.500 “ on freight 
valued at £2,000,” the other for £700 on “ freight 
payable abroad valued at £2,000.” The ship was 
lost before entering Bombay harbour, but one 
half of the cargo was saved A delivered. The 
master, in the belief that the prepayment had 
satisfied the freight on tliis half so delivered, made 
no demand on the charterer. The shipowner 
claimed on his policies as for a total loss of the 
other half of the freight : — Held : on the proper 
construction of the policy the whole sum agreed 
upon constituted freight ; half of the whole sum 
of that freight had been paid in England ; it was 
not a pri'payment of half the rate of freight 
calculated as distributed over the whole cargo, 
but of half the whole gross freight ; half of the 
whole remained to be paid abroad on right delivery 
of the cargo ; that lialf had been lost tlirough perils 
of the sea. &; tlie shipowner was entitled on his 
policies on freight to recover as for the total loss 
of that half. 

It has always been held that a stipulation, which 
shows that the merchant is to insure the amount, is 
almost conclusive to show that it is not a loan on 
the security of freight to be earned but an advance 
of freight (Blackburn, J.). 
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There can be no doubt that the sum paid by 
[the charterer] was a prepayment of freight & 
as such, according to settled authorities, could not 
be recovered back again. That portion of the 
freight received by pltf. was therefore never at 
risk on the voyage insured (Lord Chelmsford). — 
Allison v. Bristol Marine Insurance Co. 
(1870), 1 App. Cas. 209 ; 34 L. T. 809 ; 24 W. 11. 
1039 ; 3 Asp. M. L. C. 178, H. L. 

Annotations : — Refd. Anderson v. Morlco (1876), 1 App .Cas. 

713; Smith, Hill v. Pyroan, Boll, 11891] 1 Q. B. 742 ; 

Wolr V. Glrvan, [1900] 1 Q. B. 45 ; Reliance Marine Insce. 

V. Duder, [1913] 1 K. B. 265. 

647. Policy effected under open cover — 

Under special clause In cover.] — ^By an open 
cover pltf. insured cargo for twelve months from 
the River Plate to the United Kingdom or 
Continent, the cover containing the following 
clause: “ Invoice cost plus freight & insurance & 
10 per cent, (in the event of loss before declaration), 
including contingency freight if required at half 
premium, but in the event of total loss making the 
freight unclaimable the insurance to be cancelled 
& premium returned.” The course of business 
was that upon a declaration being made a policy 
was issued. Part of the cargo by a particular shix^ 
was lost before declaration : — Held : in assessing 
the sum payable under the policy, the word 
” freight ” in the above clause meant freight which 
at the time of the loss the assured had paid or 
had become liable to pay, & not the freight which 
would have become jiayable at destination on the 
wliole cargo if the whole had been delivered. — 
Kung V. Methuen (1907), 24 T. L. R. 145, C. A. ; 
affg. 8. C. 8ub nom. King Methuen (1900), 23 
T. L. R. 69. 

548. “ Freight chartered &/or as if char- 

tered — ** On board or not on board.**] — The 

Bedouin, No. 1087, 'post. 

549. ,] — Williams & Co, v. Can- 

ton Insurance Office, Ltd., No. 1088, post. 

550. .] — Scottish Shire Line, Ltd. 

r. London & Provincial Marine & General 
Insurance Co., Ltd., No. 1300, post. 

551. Reference to charterparty — Whether suffi- 
cient description.] — Pltfs,, shij^owners, entered into 
a charterparty which provided for payment of 
freight at a specific rate, & that ‘‘If any portion 
of the cargo be delivered sea-damaged the freight 
on such sea-damaged portion to be two-thirds of 
the above rate.” They effected an insurance with 
underwriters, ‘‘ To cover only the one-third loss 
of freight in consequence of sea-damage as per 
charter-party.” Sea damage happened, & one- 
third of the freight on the sea-damaged portion 
of the cargo was deducted by the charterei^ 
from the total amount of freight : — Held : the 
subject-matter of insurance was ” the one-tliird 
loss of freight in consequence of sea-damage, 

& pltfs. were entitled to recover from each under- 
writer sucli proportion of the amount of the loss 
as the amoufft of his subscription bore to the 
total sum for which the underwriters subscribed 
the policy. — Griffiths v. Bramley-Moore (1878), 
4 Q. B. D. 70 ; 48 L. J. Q. B. 201 ; 40 L. T. 149 ; 
27 W. R. 480 ; 4 Asp. M. L. C. 60, C. A. 

Insurable interest in freight, see Sect. 8, sub- 
sect. 3, P., post. 

(c) Advance Freight. 

See Marino Insurance Act, 1900 (c. 41), s. 12. 

552. Insured specifically — As ** advances on 
account of freight.**] — Ellis v. Lapone, No. 904, 
post. 

653. .] — Hall v. Janson, No. 300, 

ante, 

J. — VOL. XXIX. 


554. .] — ^Wilson v. Martin, No. 631, 

post. 

Whether Included in insurance on disburse- 

mentSi] — See No. 509, post. 

Included In valued policy — ^Policy treated as on 
valued goods.] — ^^S'ecNo. 1935,posf, 

Insurable interest in advance freight, see Sect. 8, 
sub-sect. 3, G., post. 

(/ ) Profits. 

565. Must be insured eo nomine.] — On an 

appeal from the Ot. of Exchequer Chamber {see 
No. 039, post) to the House of Lords the House 
referred certain questions to the judges when 
the following observations {inter alia) were made 
& the considered judgment of the House was 
delivered by Lord Eldon. 

(1) A man is interested in a thing to whom 

advantage may arise or prejudice happen from the 
circumstances which may attend it ; & whom 

it imports, that its condition as to safety or other 
quality should continue ; interest does not 
necessarily imply a right to t.he whole, or a part 
of a thing, nor necessarily & exclusively that which 
may be the subject of privation, but the liaving 
some relation to, or concern in the subject of the 
insurance, which relation or concern by the 
happening of the perils insured against may be so 
affected as to produce a damage, detriment, or 
prejudice to the |)erson insuring ; & where a man 
is so circumstanced with respect to matters exposed 
to certain risks or dangers, as to have a moral 
certainty of advantage or benefit, but for those 
risks or dangers he may be said to be interested 
in the safety of the thing. To be interested in the 
preservation of a thing, is to be so circumstanced 
with respect to it as to have benefit from its 
existence, prejudice from its destruction. The 
property of a thing & the interest devisable from 
it may be very different ; of the first the price is 
generally the measure, but by interest in a thing 
every benefit & advantage arising out of or depend- 
ing on such thing may be considered as being com- 
prehended (Lawrence, J.). 

(2) The policy in question cannot be considered 
as a policy on profits. ... If it had been intended 
as a policy on profits it should have been so stat-ed 
{per Cur.). 

(3) If the Omoa case [Lc Cras v. Hughes y No. 
694, post] was decided upon the expectation of a 
grant from the Crown I never can give my assent 
to such a doctrine. That expectation, though 
founded upon the highest probability, was not 
interest, it was equally not interest, whatever 
might have been the chances in favour of the 
expectation (Lord Eldon). 

(4) There are different sorts of consignees ; 
some have a power to sell, manage & dispose of the 
property, subject only to the rights of the con- 
signor. Othe-s have a mere naked right to take 
possession. I will not say that the latter may 
not insure, if they state the interest to bo in their 
principal. 

(5) A trustee has a legal interest in the tiling 
& may therefore insure (Lord Eldon). — Lucena 
V. CiiAUFURD (1806), 2 Boa. P. N. R. 269 ; 127 
E. R. 630, H. L. ; subsequent proceedings (1808), 
1 Taunt. 325, H. L. 

Annotations : — As to (1) Coiisd. Wilson v. Jones (1867), L. R. 

2 Exch. 139 ; Moran, Galloway v. Uzielli, [1905] 2 K. B. 

555 ; Maoaura v. Northern Assce., [1925] A. G. 619. Refd. 

HodgBon V. Glover (1805), 6 East, 316 ; Robertson v. 

Hamilton (1811), 14 East, 622 ; M’Swinev v. Royal 

Exohansre Aasoe. (1849), 14 Q. B. 634 ; Lloyd v. Flominff 

(1872), L. R. 7 Q. B. 299 ; Mackenzie v. Whitworth (1876), 

1 Ex. D. 36 ; Anderson a. Morice (1876), 1 App. Cas, 713. 

As to (3) Oonsd. Routh v. Thompson (1809), 11 East, 428 ; 

Stirling a. Vauiphan (1809), 11 East, 619 • Routh a. 

II 



Insxjbance. 


Serf. l.-Subject-im^ 2” 

'nolicv : Sub-sect. J , 


Dalby v. 


^5Ss! • ^■-‘- .] — Mackenzie v. Whitwokth, No. 

506, ante. , , - -i • • 

557 ^ .] — The subject-matter of this insur- 

aiicc is on ** rice & thoujjli that is to be construed 

liberally as covering any interest in the rice, it 

cannot he constru(*d as covering an interest m 

profits that might arise collaterally from a contract 

relating to the rice (Blackburn, J.). — Anderson 

7J. Morice (1875), L. 11. IOC. P. 600 ; 44 L. J. C. P. 

341 ; 33 h. T. 355 ; 24 W. K. 30 ; 3 Asp. M. L. C. 

31, Ex. Ch. ; affcl. (1876), 1 App. Cas. 713, II. L. 

Annotations : — Reid. Stock v. Inglis (1884), 12 Q. B. D. 504 ; 
Inglin V. Stock (1885), 10 App. Cas. 263 ; Colonial Insce. 
of New Zealand v. Adelaide Marine Insce. (1886). 12 App. 
Cas. 128 ; Alum Goolam Iloasen v. Union Marine Inaoo.. 
Hajee Casslm Joosub v. Ajum Goolam Hossen, [1901] 
A. C. 362; Reliance Marine Insce. v. Duder, [1913] 1 
K.B.265; The Parchim, [1918] A. C. 1.57. Mentd.Pryce 
r. Monmouth Canal & Ry. Cos. (1879), 4 App. Cas. 197. 

658. What profits insurable — Profit on goods 
shipped — Policy beginning adventure from loading 
of goods.] — Pltf. in London contracted to buy of 
D. six thousand bags of rice, to arrive from Madras 
by the ship B. B. before the end of May : & he 
contracted with W. to sell him the same rice, to 
arrive as above, at an advanced price. Pltf. then 
effected an insurance at & from Madras to London 


geo - Profit on goods before loading — 

PoUev specially adapted thereto.] — Royal ex- 
^NGE Assurance v. M‘Swiney, No. 668, onfe. 

^ .] — Halhead V. Young, 

^ Whetiiercovered by policy on dlsbuwements.]— 

^^IiMursSe’intcrPst in profits, see Sect. 8, sub-sect. 
3 , H., post. 

' {g) Loans on Bottomry and Respondentia. 

See Marine Insurance Act, 1900 (c. 41), s. 10. 

662. Specific description In policy — Necessity 

for.] Respondentia & bottomry interest must 

be expressly mentioned ife specified in the policy \ 
but special int/orost in goods may be given in evi- 
dence if the circumstances of the case shall admit 
of it.— Glover v. Black (1703), 3 Burr. 1394 ; 1 
Wm. Bl. 422 ; 97 E. R. 891 . 

Annotations .‘—ConsA. Gregory v. Christie (1784), 3 Doug, 
K. B. 419; SJnumds r. Hodgson (1829), 6 Bing. 114. 
Refd. Mackenzie v. Whitworth (1875), 1 Ex. D. 36. 

563 , Unless special usage of trade 

proved.] — Policy “ on goods, specie, & effects,” 
at & from London to Madras & China, with liberty 
to touch, stay, & trade at any ports, etc. until the 
vessel shall arrive at her last loading poii in the 
East Indies or China : — Held : by the usage of tlie 
East India trade, this policy covers an intermediate 
voyage from Madras to Bengal, the vessel arriving 
at Madras too late to proceed that season to China. 
The words ” goods, specie, & effects,” by the usage 
of trade, cover a sum of money advanced by the 
captain for the benefit of the ship, & for wliicli 
he charges respondentia interest. — Gregory v. 
Christie (1784), 3 Doug. K. B. 419; 99 E. R. 


on profit on rice, loaden or to be loaden, & also 
upon the body, tackle, etc., of the ship E. B. 
beginning the adventure upon the goods from He 
immediately after the loading thereof aboard the 
ship at Madras. The ordinary perils were insured 
against. Premium £21 lOs. per cent. The rice 
was all ready to be shipped on board the E. B. & 
conveyed to Ijondon for pltf.’s vendors, & twelve 
hundred bags were actu^y on board, when, by 
perils of the sea, the ship was disabled, & pre- 
vented from performing the voyage, A the rice on 
board siioiled ; A pltf.’s contracts both of purchase 
& sale became inoperative. In an action by pltf. 
on the policy, for a total loss in respect of four 
thousand, eight hundred bags, the insurers having 
settled for the twelve hundred : — Held : pltf.’s 
interest in profit was insurable, but it was not 
proiierly insured by a poUcy in tliis form, except 
as to the rice actually put on board, & if the rice 
on shore could have been considered a subject- 
matter of the insurance under this policy, the loss 
in respect of such rice was not occasioned by peril 
of the sea, wnthin the meaning of the policy, but 
was only consequential upon other loss occasioned 
by such peril. — Royal Exchange Assurance v. 
MSSwiney (1850), 14 Q. B. 646 ; 19 L. J. Q. B. 
222 ; 16 L. T. O. S. 22 ; 14 Jur. 998 ; 117 E. R. 
250, Ex. Ch. ; revsg. S. C. sub nom. M'Swiney 
V. Royal Exchange Assurance (1849), 14 Q. B. 
634. 

A nnoiations : — PoUd. Ilalhead v. Young (1856), 6 E. & B. 

312 ; Chope v. Reynolds (1859), 5 O. B. N. S. 642. Apid. 

Wilson u. Jones (1867), L. R,. 2 Exch. 139. Consd. 

Mackenzie v. Whitworth (1875), 1 Ex. D. 36 ; Stock v. 

Inglis (1882), 9 (J. B. D. 708. Refd. Wilson v. Martin 

(1856), 11 Exch. 684 : Anderson v. Morice (1876), L. R. 

IOC, R. 609 ; lnmana.S.Co.u.Blschoir(1882),7 App.Cas. 

670 ; The Alps, [1893] P. 109 ; Reliance Marine Insce. v. 

DudCT, [1913] 1 K. B. 265. 

659 . .J — Halhead v. Young, 

No. 644, post. 


727. 

Annotations : — Consd. Mackenzie v. Wliitworth (1 875), L. R. 

10 Exch. 142. Refd. Grant v. Paxton (1809), 1 Taunt. 

463 ; Urquhartv. Barnard (1809), 1 Taxznt. 450 ; Palmer 

V. Pratt (1824), 2 Bing. 185. 

664. Interest misdescribed as ** bottomry ” — 
Whether recoverable.] — Simonds v. Hodgson, No. 
705, post. 

665. .] — The report- of the registrar 

& merchants — disallowing, as irregular & unusual 
where there is a bottomry premium, a charge of 
insurance on money advanced to the master on 
bottomry, & forming part of the amount of the 
bond — confiimed ; bottomry bonds, given by the 
master, binding the owners only for sums necessary 
for repairs, & for the furtherance of the voyage, A 
maritime interest being only allowed as a com- 
pensation for maritime risk. 

A master of the ship, has no power to bind the 
ship or the owner by the law of England, except 
within special limits — for repairs A supplies 
becoming necessary from the exigencies of the 
voyage. Tliis is an essential principle of this 
species of bottomry, A the ct. has hitherto acted 
with great strictness in not extending the privilege 
of bottomry against the ship beyond these limits, 
confining it to sums necessary for repairs, A for the 
furtherance of the voyage. 

Another essential principle of all bottomry is, 
that maritime interest is ^owed only as a com- 
pensation for maritime risk which usually attends 
advances of this kind (Sib Christopher Robinson). 

Lenders on bottomry, if not restrained by special 
regulations, may insure their advances in a distinct 
contract on their own account, but it would be 
contrary to the essential character of bott-omry 
to make it a part A condition of the bond ; A 
after hypothecating the ship in maritime interest 
for maritime risk, to hypothecate it also, in the 
same bond with the same interest, to take off that 
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risk by other coUtiteral eiiRctfiremeiits Thia 4.* 

contradictory in form, at leasl & in principle o^atro^from amount of the 
(Sir Christopher Robinson). * j amount of freight received 

If this article of expenditure is not properly a account of my vessel." The hfl,Tilr*.T.u 


The bankers effected 


subject of bottomryrit c=be mTd;‘«>7byThe perirar 

mere agreement of the master (Sib OHRiSTOPiira LerLe* warranted free of all 

RoBlNaON).— B oddinoton's (1832), 2 Hag, Adm deS^ltion^hf.f arrived at the port of 

422. oesunation but ^came a constructive total loss 

Insurable interest in bottomry & respondentia Mlvolf “j.*'*}® was 

see Sect. 8, sub-sect. 3, Q., post. PO“aentta, which by Itaban law distance freight 

^ pecame payable. In an action by the assured upon 

^ , Jhe policy as for a total loss :—Held : the pledge of 

(ft) Dishtiraenienia. freight took effect, although the ship did not arrive 

566 . What included — Hull & machinery.! at the i>ori of destination, & there was therefore 

effected a time policy with defts. on the huU ^ subject-matter of insurance, 

& mkehinery of a steamship which were valued policy was not 

,it £10,000. The policy contained the proviso, Co lioon 2K M 412^’ 70 i 
£5,000 warranted uninsured.” The total policies if j^i* ? ^ 045^-® 1^7 T ?’ ii ' rrS ’ 

^"£5^0^ ‘’r'!e 'T S.^!. jo. 575 ; 9 Up. M. L. C. 213T’a Com. C^.'j ffif, 

to £d, 000. He had, however, further effected, by q ^ ^ ’ ’ 

means of “ honour ” policies, insm^ces on to- ^70. Outlay on stores, etc. — Ship not a 


bnrsements to the extent of £2,600. The ship toterjoss.j-LAWT^EB v. BurcK-: No. ^iT^pZ. 

haying been lost within the period covered by 57 ,. Expectation of freight.] — Pltf.'s 

defte. policy, they refused payment on the ground ship was chartered to take a cargo to the west 
that the honour jKilicies constituted a breach coast of South America. It was the intention 
of the warranty; Held: since the honour Qf pitf. to obtain a cargo there for the homeward 
policies were effected upon ‘ disbursements voyage. Pltf. effected policies on hull, chartered 
only, they did not cover any part of the subject- freight, <& “ disbursements &/or advances, 

matter insured by the policy on hull & warranted free from all average, valued at £3,000." 
machinery giving to those words fheir ordinary On the outward voyage fire broke out in the cargo, 
meaning, ffe therefore pltf., by effecting the ^ some damage was done to the ship & to part 


“ honour” policies, had not committed a breach 
of the warranty. 

The words ” hull & machinery " must be con- 


& some aamage was aone to tne snip « to part 
of the cargo, but the ship was not a total loss, 
actual or constructive. Pltf., acting reasonably, 
abandoned the voyage, & brought the ship home 


their ordinary meamng, ^ ^je repaired. The disbursements included out- 
VVhich of those words m its ordinary meaning before the ship started, on provisions, stores, 

would include coal? Which would include pro- outfit, port dues, & insurance; — Held: pltf. was 
visions ? These items are in point of fact neither ^ot entitled to recover a totel loss under the policy 
hull nor machinery. It was next suggested on disbursements, 
for applts. that ” hull & machinery ” are merely pitf. contended that this was an insurance on 
J expression to “ ship. ^ disbursements made for the purpose of earning 

witisfied that the word would cover freight on the homeward voyage back from South 

these things (A. L. SmTH, L.J.). Roddick v . Arnercia. I cannot put that construction on 

Insurance Co., the policy, nor do I think as a matter of fact that 
4 4 X, pltf. has proved that it was his intention to effect 

*’ the policy with that purpose (A. L. Smith, M.R.). — 

(520; 8 Asp. M. L. C. 24 ; I4R. 516,C.A. Lawther v. Black (1901), 17 T. L. R. 597; 6 

A nn/)Uttions : — Reid. General Insco. of Trieste t\ Cory ( 1 896), Com Cns .5 198 C A 

66 L. .1. Q. B. 313; Thames & Meraey Marine Insco. T 

G unford Ship Co., Southern Marine Mutual Inaco. 5*2. Advances lor ncCOSSanCS lOr Ship.] 

Assocn. r. Gunford Ship Co., [1911] A, C. 529. MoRAN, GallowaY & Co. V. UziELLI, No. 57, 


567. Any Interest outside ordinary 

interests.] — Buchanan <& Co. v. Faber, No. 003, 
post. 

568. Advance of freight for ship’s pur- 

poses.]— Currie & Co. V. Bombay Native Insur- 
ance Co., No. 1914, post. 

569. .] — The captain of an Italian 

ship, in consideration of advances made by 
bankers for ship’s disbui*sements at the port of 
loading, signed &, indorsed to the bankers a docu- 
ment in the following terms. ” Ten days after 
arrival at port of destination of the steel barque 
Cirique, of which I am master, now lying at 
Pensacola, *& ready to sail for Southampton, I 
promise to pay to the order of myself the sum of 
£700 12s. 9a. British sterling in approved bankers’ 
demand bills on London, value received for 
necessary disbursements of my vessel at this port, 
for the payment of which I hereby pledge my vessel 
<te freight ; & my consignees at the port of destina- 


ante. 

573. Maintenance of passengers on shore.] 

— New Zealand Shipping Co., Ltd. v . Duke, No. 
618, post. 


Sub-sect. 2. — Floating Policies. 

Seey nowy Marine Insurance Act, 1906 (c. 41), 
8. 29. 

574. Subsequent declarations — How made — 
Declaration before magistrate.] — Henchman v. 
Offley, No. 576, post. 

676. Writing not necessary.] — 

Robinson v. Touray, No. 580, post. 

576. Order of making.] — An insurance 

was effected on goods on board any ship or ships 
from B. to L., sailing within certain dates ; & 
another insurance was effected in the same terms, 
on the same voyage, within certain other dates. 


PART II. SECT. 7, SUB-SECT. 1.— 
B. (h). 

1. Wlad included — Expenditure on 
rcijatrs.]— CuNARD v. Nova Scotia 
MaRINK iNSXmANCE Co. (1897), 29 


N. S. R. 409.— CAN. 

m. Covered by insurance on ship. 
— In an action to recover on a tirui 
policy of marine insurance : — Held 
the policy, thougrh in terms an insur 


anoe on the vessel, was really an 
insurance on disbursements, & so 
understood to l>e when effected. — 
McLeod v. Universal Marine Insur- 
ance Co. (1896), 33 N. B. R. 447.— 
CAN. 

H 2 



100 


Insurance. 


Sled. 7 .-Subjed-matter insured and its description in 
policy : Sub-sects. 2, 3 (fcr 4.] 

The insurer shipped goods on board two vessels ; 
& not having the policies, made a declaration 
before a magistrate, that he had shipped goods to 
the amount of £4,889, on board vessel A., under the 
first policy. Both vessels sailed within the time 
mentioned in the first policy, & A. was lost : — 
Held : this was a sufficient appropriation of the 
first policy to the goods on board of A. — Hench- 
man V. Offley (1782), 3 Doug. K. B. 135 : 2 
Hy. Bl. 345, n. ; 99 E. R. 577. 

-Refd. Kewley v. Ryan (1794), 2 Hy. Bl. 343. 

577. .] — A policy of insurance was 

effected on certain goods on board a certain ship 
on a voyage, at & from A. to B., & another policy 
was also made on any kind of goods as interest 
should appear on board ship or ships, on the same 
voyage, warranted to sail within a limited time, 
but no circumstances relating to the first policy 
were communicated to the underwriters of the 
second, nor did they know that the first was made. 
Goods to the full amount of the sum insured in 
the first policy were put on board the specified ship, 
which arrived in safety. Goods also to the full 
amount of the sum insured in the second policy were 
put on board another ship, which sailed within the 
time limited from A. witli an intention to touch 
at in her course to B., but was lost before she 
arrived at the deviating point. The underwriters 
of the second policy were answerable for the loss. — 
pjWLEY V. Ryan (1794), 2 Hy. Bl. 343 ; 120 E. R. 

580. 


Annoiationa: — Reid. Heselton v. Alluuit (1813), 1 M. & S 

46; Haro u. Travi.s (1827), 7 li. & C. 14. 

678. .] — loNiDEs V. Pacific Insur- 

ance Co., No. 523, a7ite. 

679. .] — Pltfs., who were the agents 
for the sale in this country of the goods of certain 
firms in the East, effected a floating policy at 
Lloyd’s, the interest intended by pltfs. to be 
covered being their interest as consignees of the 
goods in respect of selling commission & advances 
made by them against the goods shipped. The 
subjcci-matter insured was described as “ produce 
&/or merchandise, & the insurance wa.s against 
war risks only. Pltfs, m^le declaration under the 
floating policy of all consignments of goods within 
the terms of the policy, but made no declaration 
with regard to such consignments as they were 
instructed by their shippers to insure against war 
risks under the Govt, scheme of war risks insur- 
ance & not under the floating policy. Certain 
goods were lost by war perils in regard to which 
pltfs. made a declaration under the policy. If, 
however, pltfs. were bound to make declarations 
of all the goods consigned to them without regard 
to the instructions of the shippers the floating 
policy had previously run off :~Held : (1) as the 
subject-matter insured was designated in the 
policy in general terms, the interest of pltfs. 
which was covered by the policy was under 
Marine Insurance Act, 1906 (c. 41), s. 26 (3), the 
interest which was originally intended by pltfs. to 
be covered & it was not affected or limited by the 
instruction of the shippers with regard to insur- 
ance ; (2) as the consignments which pltfs. w'ere 
instructed not to insure under the policy were 
consignments within the terms of the policy 
pltfs. were bound under s. 29 (3) of the above Act’ 
to make declarations of such goods, & accordingly 
the policy had run off ; (3) as the terms “ subject- 
matter ” & “ interest ” were used together in 
s. 26 (3), the word “ interest ” must be construed in 
its stricter sense as meaning the nature of the 


interest which the assured has in the subject- 
matter of the insurance, & not in its looser sense 
as indicating the subject-matter of the insurance. — 
Dunlop Brothers & Co. v. Townend, [1919] 
2 K. B. 127 ; 88 L. J. K. B. 1129 ; 121 L. T. 159 ; 
14 Asp. M. L. C. 517 ; 24 Com. Cas. 201. 

580. Power to rectify — Without assent of 

underwriter.] — Where there is a policy on goods by 
ship or ships to be thereafter declared, if the broker 
by mistake makes a written declaration upon goods 
by a wrong ship ; to which the underwriters put 
their initials : he may afterwards in compliance 
with the orders of the assured, declare upon goods 
by another ship, without the assent of the under- 
writers, & without a fresh stamp. 

The declaration of interest is the mere exeTcise 
of a power conferred upon the assured. It is 
generally put upon the policy for convenience ; 
but this is not necessary, nor is there any necessity 
for its being in writing (Lord Eijl.enborough, 
C.J.). — Robinson v. Touray (1811), 3 Camp. 158, 
N. P. ; subsequent proceedings (1813), 1 M. & S. 
217. 

Annotations : — Apprvd. Gledstanesw. Royal Excliange Asace- 

(1864), •'> R. & S. 797. Refd. Robinson v. ChoeseTSTijarbt 

(1813), 1 M. 8c S. 220 : lonides v. Padflo Insce. (1871), 

L. K. 6 Q. R. 674. Mentd. FJlndt v. Scott, FJindt v. 

(’rokatt (1814), 5 Taunt. 674 ; Hullman v. Whitmore, 

Hiillman v. Scott ( 1815), 3 M. & S. 337 ; Rucker r. Ansley 

(1816), 5 M. & S. 25. 

581. After loss — In absence of fraud.] 

— Stephens v. Australasian Insurance Co., No. 
617, post. 

582. ,] — Defts., a fire insurance 

corpn.. agreed to reinsure pltfs., a marine insurance 
CO., against loss by fire up to £1,000 by any one 
vessel upon all coal laden ships insured by pltfs. 
at & from certain ports to others. A policy w'as 
accordingly subscribed by defts. whereby in 
consideration of £250 tlicy undertook to reinsure 
pltfs. against loss or damage by fire to the extent 
of £50,000 by the ships as might be declared at & 
from certain ports to others, the policy to be subject 
to the same clauses & conditions (as far as they 
related to fire risk only) as the original policy or 
policies, <k would pay as might be paid thereon. 
The policy provided that the arrangement was to 
be in force for a year, & include only coal laden 
vessels, & the policy was to be supplemented by 
further policies on like terms should the amount 
of it not prove sufficient for the year’s transactions. 
This & a second policy being exhausted by declara- 
tions of risk made under them, a third policy was 
applied for by pltfs. & issued to them. A risk, 
incurred prior to the date of the second policy, 
was not included in those declarations Ac was 
followed by a loss of cargo from fire known to 
pltfs. when the third policy issued, but, through 
mere neglect on the part of their manager, was 
not declared until afterwards. Taken in chrono- 
logical order this risk came under the third policy, 
if any. In an action to recover for the loss, the 
ct., empowered to decide all questions in the case : 
—Held : although defts. had reinsured against 
fire only, their agreement was in respect of a 
marine risk & subject to the usage of underwriters 
stated in Stephens v. Australasian Insurance Co., 
No. 617, posty Ac, therefore, the policies attached 
to the goods in order of shipment, & the declara- 
tions must be rectified to make them correspond 
with it, & this might be done even after loss ; the 
R^gligence of pltfs.’ manager did not deprive them 
of their right to do it, & consequently they were 
entitled to recover, — Imperial Marine Insurance 
Co. V. Fire Insurance Corpn., Ltd. (1879), 4 
C. P. I), 166 ; 48 L. J. Q. B. 424 ; 27 W. R. 680 ; 
sub nom. Maritime Marine Insurance Co., Ltd. 
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V. Fire Re-Insurance Corpn., Ltd., 40 L. T. 
160 ; 4 Asp. M. L. C, 71. 

683. Before knowledge of loss.] — Where 

there is a policy on goods as may be thereafter 
declared & valued, the declaration of interest, to 
be available, must be communicated to the under- 
writers, or some one on their behalf, before 
intelligence is received of the loss. But the 
declaration of interest is not a condition precedent, 
& if none is made the policy is then open instead 
of being valued, & upon proof of interest at the 
trial, the assured wiU be entitled to recover. 

In an action on a policy of assurance, it is no 
defence under the general issue, that the persons 
interested who were neutrals, when the policy 
was effected , &; the loss happened had become alien 
enemies before the action brought. To prove that 
a person was an alien enemy at the time of action 
brought, it is not enough to show that he was some 
time before domiciled in a territory, which has 
become hostile, without showing that he was a 
native of that territory. — Harman v. Kingston 
(1811), 3 Camp. 150, N. P. 

Annotations : — Reid. Glcdstanes v. Iloyal Exchange Assce. 

(1804), 5 D. & S. 707 ; lonidcs v. Pacific Insce. (1871), 

L. II. 0 Q. B. 074. Mentd. Tingley v. Muller, [1917] 

2 Oh. 144 ; Central India Mining Co. v. Soc. Colonlale 

AnversoiHO, [1920] 1 K. B. 753. 

684. .] — An insurance co., by their 

agents at C. were in the habit of underwriting 
policies on goods in ships sailing from C. to a port 
in the United Kingdom, the names of the ships 
being usually not Imown till afterwards. Pltfs., 
as agents of the co. in Ijondon, were in the liabit of 
effecting open policies with defts. to cover the 
amounts, if any, which the co. might take in excess 
of £5,000, upon any one ship. The first of these 
policies was “ lost or not lost,” & expressed to be 
on goods in the ” first class ship or ships, as may 
be declared.” When one policy was exhausted 
another was effected, &; each succeeding one was 
expressed “ to follow & succeed ” the preceding. 
From time to time, as pltfs. .received advices 
from the co., stating the names of the ships to 
Avhich the co. had appropriated t he risks over 
£5,000, & the amounts of excess, jiltfs. made 
declarations thereto to defts. On Mar. 10, it was 
known to both pltfs. & defts. that a ship, tlie IL (r., 
was burnt, but neither party then knew that the 
CO. had any risks on goods in her. On Mar. 17, 
the existing policy was filled up. On Mar. 19, a 
similar policy was effected, expressed ” to follow 
A succeed ” the preceding one. Pltfs. afterwards 
received instructions, dispatched from C., in 
Feb. previous, to declare on the R, G. in respect 
of £4,738, tlie amount of the co.’s risk in excess 
of £5,000 on her cargo, & thereupon so declared 
to defts., who disputed their liability to* pay; — 
Held : (1) the knowledge of the loss of the Jtt, G. 
at the time of making the policy of Mar. 19, was 
not such as to vitiate the policy ; & to vitiate the 
policy there must be a knowledge of the loss of 
risk insui’cd against ; (2) the risk attached to the 
shij) when the appropriation was made at C., so 
as to cover the ship from the time of her starting ; 
& the appropriation having been made bo7id fide, 
& so as not to be revocable, & declared to defts. 
without delay, pltfs. were entitled to recover from 
defts. in respect of their loss. — Gledstanes v. 
Royal Exchange Assurance (1864), 5 B. & S. 
797 ; 6 New Rep. 40; 34 L. J. Q. B. 30; 11 
L. T. 305 ; 11 Jur. N. S. 108 ; 13 W. R. 71 ; 2 
Mar. L. C. 142 ; 122 E. R. 1020. 

Annotation : — A stotl) Dlstd. Stephens v. Australasian Insoc. 

(1872), L. R. 8 C. P. 18. 

585. Effect of fraud.] — The concealment 

by the assured at the time of effecting a marine 


policy of insurance of a fact which is material to 
enable a rational underwriter, governing himself 
by the principles on which underwriters in practice 
act, to judge whether he shall accept the risk at all, 
or at what rate, will vitiate the policy, although 
the fact may not be material with regard to the 
risk incurred. 

Defts. effected wuth pltf., a Lloyd’s underwriter, 
a series of open policies for certain specified sums 
to cover shipments to be declared & valued as 
interest might appear. The policies were effected 
at different dates, & were to succeed each other 
in the order of date. The value of the shipments 
was declared at considerably less than their real 
value, so that when the later policies were effected 
the earlier policies wore in fact more exhausted 
than they would appear to be from the declarations. 
The undervaluation of the shipments was systema- 
tically & fraudulently made by defts., & the fact 
that they had been so undervalued was concealed 
from pltf. when he underwrote the later policies : — 
Held : under these circumstances, a jury would be 
justified in finding that the concealment was of a 
fact of which it was material that pltf. should 
have been informed, in order to ^lide him in 
deciding whether he would underwrite these later 
policies or not, or at what rate ; & on the jury so 
finding pltf. was entitled to have such later policies 
set aside & cancelled. 

Being therefore fraudulent, it seems to me thero 
should be no return of premium & the verdict & 
judgment are both right (Brett, L.J.). — Rivaz 
V, Gerussi (1880), 6 Q. B. D. 222 ; 50 L. J. Q. B. 
176; 44L. T. 79; 4 Asp. M. L. C. 377, C. A. 
Annotation : — Refd. Gedge u. Royal Exchange Asscc. Corpn., 

[1900] 2 Q. B. 214. 

586 , Rislt not intended to be covered by 

policy.] — A shipowner, who ordinarily carried 
goods on terms excluding liability for negligence, 
was in the habit, when requested to do so by the 
shippers, of insuring the goods on their behalf. 
From time to time he made declarations on the 
policies which he effected, but only in respect of 
goods wliich he had been requested to insure on 
behalf of the shippers. Certain goods, which 
ho had not been instructed to insure, were lost 
through negligence. No notice that the ship- 
owner was exempt from liability for negligence had 
been given to the shippers, 8: it was held that he 
was liable as a common carrier for the loss. The 
shipowner sought to declare on the policies for 
this loss : — Held : the personal risk of the ship- 
owner was not intended to be covered by the 
policies & he could not declare on the policies for 
the loss. — Scott v. Globe Marine Insurance 
Go., Ltd. (1896), 1 Com. Cas. 370. 

Annotation: — Consd. Dunlop v. Townend, [1919] 2 K. B. 

127. 


Sub-sect. 3. — Transhipment op Goods. 

See Marine Insurance Act, 1906 (c. 41), s. 59. 

Effect of clause permitting transhipment.]— 

See Sect. 12, sub-sect. 3, B. (e), post. 


Sub-sect. 4. — Specification of Interest in 

Policy. 

See Marine Insurance Act, 1906 (c. 41), s. 26. 

587. Assured with several interests in cargo — 
All covered by one policy.] — A person who has 
several interests in a cargo, viz. as partner in 
7 -lOths, as consignee of the whole, & as having 
a lien on the whole for advances, may protect them 
all by one insurance, without expressing in the 
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Sect, 7 .—^Siibject-matter insured and its description in 
policy: Sub-sect, 4. Sect, 8: Sub-seds, 1, 2 
& 3, A., B,, C. 

policy the number or nature of his interests. D. 
& W. being general partners under the firm of 
D. & Co., & D. & Co. taking a share with three 
others in a particular adventure which D. & Co. 
manage & insure for the account of D. & Co., it is 
a latent ambiguity to be explained by evidence, 
whether the D. & t"o. for whose account the insur- 
ance is made means 1). & W. only, or all who ai^e 
partnem of 1). in that particular adventure. — 
(Jarruthers V , Sheddon (1815), 6 Taunt. 14 ; 
1 Marsh. 416 ; 128 E. R. 937. 

Annotation: — Consd. Ebaworth i\ Allianco Marino Ineoc. 
(1873), L. II. 8 C. P. 596. 

688. Insurance “ on goods ** — Covers carrier*s 
interest — If subject-matter rightly described.] — 

Crowley v. Cohen, No. 609, post. 

689. Covers re-insurance — Without so 

expressing it.] — Mackenzie v. Whitworth, No. 
506, ante. 

Compare Nos, 1912, 2041, post. 


Sect. H.^INSURABLE INTEREST. 

SuH-sECT. 1 . — In General. 

See, ijcmrally. Part I., Sect. 4, ardc, & Marine 
Insurance Act, 1906 (c. 41), ss. 4 (2), (o), (6), 5. 

590. Defined.] — Lucena v. (hiAUFURD, No. 555, 
ante. 

591. Necessity for.] — If a ship insured be taken 
by the enemy, & after a possession of nine days, 
but before she is carried infra proesidia be retaken 
by an English man of war, the property is not 
changed ; but if it be found that pltf. in the policy 
is not concerned in point of interest, he cannot 
recover against the underwriters. — Assievedo v. 
Cambridge (1712), 10 Mod. Rep. 77 ; 88 E. R. 634. 

An^talioyis :-~Reld, Goss v. Withers (1758), 2 Purr. 683. 
nentd. ll. v. Majaval, Serva, Alves, llibeiro, Francisco, 
Martinos .Toaquim, Santos, Antonio, Antonio (1845), 6 

!• (J* b* lo8* 


Sub-sect. 2. — When Interest siust Attach, 
See Marine Insurance Act, 1900 (c. 41), s. 0. 

592. Commencement of risk.] — (1) An aver- 
memt of interest at the time of e fleeting the policy 
IS inimaterial , & need not be proved ; it is sufficient 
if pltf. be interested at the commencement of the 
risk. 


(2) An American, who is owner of a ship only a 
trustee, ife would not thereby be entitled to th« 
privileges of the American flag under the laws o 
Ills own country, has a sufficient interest to main 

^ policy. — Rhind v. Wilkinsoi 
( 1810), 2 Taunt. 237 ; 127 E. R. 1068. 
.,4n7wto/ion,s.*— ( 1 ) Consd. Ahitbol v. Bristow (181G1 

fl92G‘2 Assocn.of London 

L. T. o!s. ioo.’ (1846), 

593, During currency of risk.] — Doxford v 
King, No. 485, ante, 

694. At time of loss — Interest cannot be ac 
qulred by election.] — Anderson v. Morice, Morici 
V, Anderson, No. 650, post. 

696. Date of re-insurance — Voyage alread 
completed.] — Bradford v. Symondson, No. 346 
ante, 

696. ** Lost or not lost ” policy— Executed afte 
loss known to all parties — Previous agreement t( 
insure.] — Mead v. Davison, No. 451, ante, 

697, Interest acquired after partial loss- 

Damage not known at time.] — A, party may mak( 


an insurance on goods, lost or not lost, though 
he have acquired his interest in them after a partial 
loss, unless he bought them with a knowledge of 
the damage. — Sutherland v. Pratt (1843), 11 
M. & W. 296 ; 2 Dowl. N. S. 813 ; 12 L. J. Ex. 
235 ; 7 Jut. 261 ; 152 E. R. 815. 


Annotations : — Refd. Redmond v. Smith (1844), 7 Man. & G. 
457 ; Doxford v. King (1846), 8 L. T. O. S. 190 ; Small v. 
Gibson . TrT„„4.i„ .. 

9 Exoh. 

Mutual 

worth 

Mentd. Woedon v. Woodbrldge (1850), 13 Q. D. 470 ; 
Thomas v. Watkins (1852), 7 Excli. 630. 


SuB-sKci\ 3 . — Nature and Extent of Intiriest. 

A. In General. 

See, generally, Part I., Sect. 4, ante. 

698. Interest liable to loss or detriment.] — 
The profits of a cargo employed in trade on the 
coast of Africa are an insurable interest. 

As insurance is a contract of indemnity, it 
cannot be said to be extended beyond what the 
design of such species of contract will embrace, 
if it be applied te protect men from those losses 
& disadvantages which, but for the peiils iu8Ui*ed 
against, the assured would not sutler ; & in every 
maritime adventure the adventurer is liable to be 
deprived not only of the thing immediately sub- 
jected to the perils insured against, but also of 
the advantages to arise from the arrival of those 
tffings at their destined port. If they do not arrive, 
Ins loss in such case is not merely that of his goods 
or other things exposed to the perils of navigation, 
but of the benefits which, were his money employed 
in an undertaking not subject to the perils, he 
might obtain, without more risk than the capital 
itself would be liable to ; <fe if, when the capital is 
subject to all risks of maritime commerce, it be 
^lowable for the merchant to protect that by 
insuring it, why may he not protect those advan- 
tages he is in danger of lt)sing by their being 
subjected to the same risks? (Lawrence, J.). — 
Barclay v. Cousins (1802), 2 East, 544 ; 102 
E. R. 478. 

Annotafwns :—ConBd. Hodgson v. Glovor (1805), 6 East, 

316; Wilson v. Jones (1867), L. R. 2 Exch. 139. Eeld. 

Lucena v. Craufurd (1806), 2 Bos. & I\ N. K. 269. 

B. Expccialion of Gain. 

599. General rule — Expectancy Insufficient.] — 

Moran, Galloway & Co. v. TJzielia, No. 57, 
ante. 

600. By purchaser of goods.] — Btockdaiji: v. 
Dunlop, No. 641, post. 

601. By person not Interested In ship freight or 
cargo.] Pltfs. advanced money for disbursements 
to the captain of an Italian ship at Pensacola, A 
took from him a document reading : — Ten days 
after arrival at . . . Southampton ... 1 promise 
to pay £700 . . . for the payment of which 1 
hereby pledge my vessel & freight, & my con- 
signoes at port of destination are hereby directed 
to pay this amount from . . . freight received.” 
Pltfs. effected an insurance ivith defts. upon 
‘‘ advances valued at £775 ” from Pensacola 
to Southampton, & expressed to be ” free of all 
average. ’ Through perils of the seas the ship 
became a total loss at the Azores, but cargo was 
salved, upon which the master received £790 
distance freight : — IJetd : pltfs. could not recover 
a total loss under the policy. 

I doubt whether a man can create in himself 
an insurable interest by merely agreeing with his 
debtor that the debt due to him shaD only be 
payable on the arrival of a ship. He must have 
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some interest in the ship, her freight, or her cargo — 
gome interest in the property in peril. A man may- 
be largely interested in the arrival of a ship L 
yet have no insurable interest in her, as where the 
ship is bringing goods to a market where the man 
deals, which, when they arrive, he can buy & so 
fulfil his contracts & thereby save himself from 
loss (Bigham, J.). — Price v. Maritime Insurance 
Co. (1900), 16 T. L. R. 481 ; 5 Com. Cas. 332 : 
affd., U 901 1 2 K. B. 412, C. A. 

602. Bounty usually granted by foreign govern- 
ment.] — A French law, provides that “ the vessel 
which shall have fished, either in the Pacific by 
doubling Cape Horn, or by passing tlirough the 
Straits of Magellan, or to the south of Cape Horn, 
at 62 degrees of latitude at the least, shall obtain 
on its return a supx^lomental bounty, if it brings 
back in the produce of its fishery one half at least 
of its burden, or if it can prove a navigation of 
sixteen months at least ” : — Held : the practice 
of the French govt, to allow the bounty under 
such circumstances was a mere matter of expecta- 
tion, & did not constitute a vested interest which 
could bo the subject of insurance. 

It is undoubtedly true that in the case of 
Le Cras v. Hughes^ No. 639, posf, the ct. expressed 
a decided opinion that the expectation of futme 
benefit, founded on the contingency of a future 
grant from the Crown, but warranted by universal 
practice, did amount to an insurable interest. 
But after the observations made on that case by 
Lord Erdon, C., in giving judgment in the 
House of Lords in Lucena v. Oruufurd, No. 555, 
antCy & by Lord Ellenborougii in Rouih v. 
Thompson, No. 4^1, ante, the doctrine laid down in 
Le Cras v. Hughes, No. 639, post, if still to be 
treated as a binding authority must be considered 
incapable of being extended & as confined to cases 
falling strictly witliin the same cii*cumstance.s 
(TindaIv, C.J.). — Devaux V. Steele (1810), 6 
Bing. N. C. 358 ; 8 Scott, 637 ; 133 E. R. 138. 

603. Commission & brokerage — Expected to be 
earned — Insurance efiected after damage to ship.] — 
A ship while on a voyage to Algoa Bay, grounded 
on a reef outside the bay, & sustained damage. 
She was taken into the harbour, the intention 
being to repair her sufficiently for a voyage to 
Cape Town where she would be properly repaired. 
Before the temporary repairs were executed, she 
became a total loss in the harbour, the loss not 
being due to perils of the sea, but to the injuries 
the ship had previously sustained. Pltfs., after 
the ship grounded, effected an insurance of 
“ disbursements” per the sliip at & from Algoa 
Bay to Cape Toa^tq. The interests intended to be 
conveyed were the commission & brokerage which 
the managing owners of the ship, & pltfs., as 
insurance brokera for the managing owners, 
respectively, expected that they would continue 
to earn : — Held : U ) the ship was never seaworthy 
lor any stage of the insured voyage, & the risk 
on the policy never attached ; (2) pltfs. & the 
managing owners had no insurable interest. 

(3) Semble : the term “ disbursements ” is 
properly used in a policy of marine insurance to 
describe any interest which is outside the ordinary 
interests of hull, machinery, cargo, & freight. 

(4) A vessel whether new or old, must, before 
entering on any stage of an insured voyage, be 
reasonably fit to encounter tbe perils of that stage 


(Bigham, J.). — Buchanan & Co. v. Faber (1899), 
15 T. L. R. 383 ; 4 Com. Cas. 223. 

Annotations As to (2) Refd. Gedge v. Royal Exdiange 

Assce. Corpn., [1000] 2 Q. B. 214. Qenerally, Mentd. 

Royal Exchange Assoo. Corpn. v. Sjoforsakringrs Akt. 

Vega (1001), 70 L. J. K. B. 874. 

See, further, Sub-sect. 3, O., post, 

C. Partial Interest. 

See Marino Insurance Act, 1906 (c. 41), s. 8. 

604. General rule.] — Castellain v. Preston, 
No. 156, ante. 

606. In ship.] — Robertson v. Hamilton, No. 
674, post. 

606. In goods.] — If a British subject has an 
interest in any part of a cargo, on a valued policy, 
ho may recover to the extent of the policy on a 
count averring interest in himself, if he proves 
some interest, although alien enemies may be 
interested in other parts of the cargo — Feise v. 
Aguilar (1811), 3 Taunt. 506 ; 128 E. R. 201. 

607. .] — Inglis V. Stock, No. 651 , post. 

608. In freight.] — Qripfitiis v. Bramley- 
Moore, No. 551, ante. 

D. Defeasible or Contingent Interest. 

See Marine Insurance Act, 1906 (c. 41), s. 7 
(1), (2). 

609. Liability as common carrier — To third 
persons.] — Carriers on a canal effected an insurance 
for twelve montlis upon goods on board of tliirty 
boats named, between London, Bhmingham, etc., 
backwards & forwards, with leave tu take in k, 
discharge goods at all places on the line of naviga- 
tion. The insiHance was agreed to be £12,000 
on goods, as interest might appear thereafter ; 
the claim on the policy warranted not to exceed 
£100 per cent. : & £3,000 only were to be covered 
by the pohey in any one boat on any one trip. 
The premium was 30.9. per cent. : — Held: (1) an 
insurance “ on goods ” was sufficient to cover the 
interest of carriers in the property under their 
charge ; for, in general, if the subject-matter of 
insurance be rightly described, the particular 
interest in it need not be specified ; (2) the policy 
was not exhausted when once goods to the value of 
£12,000 had been carried by all the boats, or by 
each of them, but that it continued, tlnoughout 
the year, to protect all the goods afloat at any one 
time, up to the amount insured ; (3) upon the loss 
of goods on board one of the boats, the assured 
was entitled to recover that proportion of such 
loss which £12,000 bore to the whole Viilue of the 
goods afloat at the time ; & not the proportion of 
£12,000 to the whole amount carried during the 
year. — Crowi.ey v. Cohen (1832), 3 B. & Ad. 
478 ; 1 L. J. K. B. 158 ; 110 E. R. 172. 

Annoiaiions : — to (1) Distd. Joyce v. Kenuard (1871), 

41 L. J. Q. B. 17. Reid. L. & N. W. Ry. v, Glyu (1859), 

28 L. J. Q. B. 188 ; Soagrravc v. Union Marine lusce. 

(18G6), L. 11. ] C. P. 305 ; Ebsworth v. Alliance Marino 

Inscc. (1873), L. K. 8 C. P. 596 ; Mackenzie v. Whitworth 

(1875), 1 Ex. D. 36 ; Cunard S.S. Co. v. Marten, [1902] 

2 K. B. 624. 

610. .] — Joyce v. Kennard, No. 2041, 

post. 

611. .] — Pltf., a wool merchant at 

Bradford, bought wool in London & handed a 
delivery order to deft., who shipped the wool on 
board his steamer in London, carried it by sea to 
Goole, & forwarded it by rail to Bradford, charging 
pltf. a through rate of £1 7s. 6d. per ton, whicli 

RiNE Insurance Co. v. Rumsky 
(1884), 4 S. C. R. 577.— CAN. 

606 ii. .] — JiVANJI Nooubhoy V. 

CooRJi Lilladitar (1879), I. L. R. 4 
Bom. 305.— IND. 


PART II. SECT. 8. SUB-SECT. 3. — C, a policy isaued to himself Insuring the 
605 i. In ship .] — The part owner of vessel “for whom it may oonoorn.” — 
a vessel may insure the snares of other Merchants Marine Insurance Co. 
owners with his own, without dls- v. Barrs (1888), 15 S.O. R. 185. — CAN. 
closing the interest really insured under 806 i. In goods .] — Merchants Ma- 
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Sect. 8. — Insurable interest: Sub-sect. 3, D., E. 

&F.^ 

covered all expenses of the transit from London to 
Bradford, including insurance. The insurance was 
effected by deft., who selected the underwriters 
& paid the premium, after receiving directions 
from pltf. as to the amount per bale for which 
he was to insure. Pltf. did not receive possession 
of the policy ; & on previous occasions, when 

losses had occurred, deft, had received payment 
from the underwriters, & had settled with pltf. 
The wool was shipped without a bill of lading. In 
cases where pltf. imported wool from Australia, 
he insured it for the whole transit, & deft, charged 
only £1 5s. 9d. per ton for its conveyance from 
London to Bradford. In an action to recover 
damages for injury by sea water to pltf.’s wool, 
bought in London & shipped by deft.’s steamer : — 
Held : deft, had insured the wool, not as agent for 
pltf., but to cover his own liability as carrier, & 
had undertaken a liability equal to that of a com- 
mon carrier, & had not, either expressly or 
impliedly, stipulated for any limitation of his 
liability, & therefore was liable without proof of 
negligence. — Hill v. Scot'C, [1895] 2 Q, B. 713; 
65 L. J. Q. B. 87 ; 73 L. T. 458 ; 12 T. L. It. 58 ; 
8 Asp. M. L. C. 109 ; 1 Com. Cas. 200, C. A. 

AnnotaUons : — Mentd. Consolidated Tea & Lands Co. v. 

Oliver’s Wharf, [19101 2 K. B. 395 ; Lynch v. Edwards & 

Faso (1921), 90 L. J. K. B. 506. 

.] — See Carriers, Vol. VIII., pp. 17 et seq. 

612. Liability for salvage expenses — Lien on 
cargo.] — A vessel, the J. A., w’ith cargo on board, 
abandoned by her crew at sea, W’as brought 
into harbour by salvors. Pltf., who w'as owmer 
of the J, A. y applied to the Ct. of Admlty., & 
obtained possession of the ship & cargo on entering 
into recognisance as a security for the whole 
salvage : & he effected an insurance intended to 
cover the proportion of the salvage he might have 
to pay iinder the recognisance. In the policy 
the subject-matter of insurance was described as 


money valued at £700. The policy was in the 
usual printed form, with this memorandum ; 
“ On passage money of emigrants, subject to pay 
a loss pro ra/a, & subject to the clauses & conditions 
made under sects. 47 to 51 of Passengers Act, 
1852, compensation clause excepted, & against 
these risks only.” The ship being a passenger 
ship within the Act, sailed, & by a peril of the sea 
was driven into F., a foreign port, where she 
necessarily remained repairing damages for more 
than six weeks, after wliich she proceeded with the 
passengers to Boston & arrived there. During 
the detention at F., the passengers were maintained 
by the insured at a cost exceeding the passage 
money : — Held : this was a loss incurred under the 
enumerated sects. & the underwriters were not 
liable to make it good. — Willis v. Cooke (1855), 
5 E. & B. 641 ; 25 L. J. Q. B. 16 ; 26 L. T. O. S. 
121 ; 1 Jur. N. S. 1164 ; 4 W. R. 54 ; 119 E. K. 
619. 

615. .] — Pltfs., shipowners, effected 

with defts. a policy “ against all costs, charges & 
liabilities to which the owners or charterers of the 
ship M. P. might be subject under above sects. 
The ship struck on a bank about sixty miles from 
her port of discharge on the voyage insured ; & 
the captain incurred a large expense in hiring 
steamers, into wddeh, after vain endeavour^ to 
haul the vessel off the bank, he transferred her 
passengers, wlio were taken on board such steamcis 
to their destination : — Held : assuming the 
expense w'as within the policy, in estimating it 
such part of the expenditure as had reference 
to the attempts to get the vessel off, so that she 
might prosecute her voyage, ought not to be taken 
into account, but only so much of the hire of the 
steamers as was i>aid for the carrying the pas- 
sengers to the place where the voyage ought to 
have terminated. Qu. : whether pltfs. were 
entitled to recover anytliing. — Baines v. Royal 
Exchange Assurance Assocn. (1858), 30 L. T. 
O. S. 277 ; 0 W. K. 247. 


average expenses per J. A. The vessel then 
sailed & was totally lost with the cargo on board. 
Fltf. was obliged to pay the amount of his 
recogmsance : — Held ; (1) the cargo was liable to 
contribute a ratable portion of the salvage & pltf., 
who had become liable to pay the whole salvage, 
had a lien on the cargo for that ratable portion, & 
had consequently an insurable interest in the 
cargo ; (2) in the policy, the description of the 
subject-matter as average expenses was sufficient. 
— Briggs v. Merchant Traders’ Assocn. (1849), 

if 5 L. T. O. S. 

68 ; 13 Jur. 787 ; 116 E. R. 1227. 

Annotations :-^Oe^.ra^y, Mentd. Kins: v. Accumulative, etc* 

70 .) b. T. O. 8. 119 ; Kemp v. Halliday U866)» 
vf jj, oc to. 7 Zo. 

613. Liability for carriage of passengers — Pas- 
sengers Act, 1852 (c. 44), ss. 46-^51.]— Policy of 
insurance on passage money, against all costs, 
charges & liabilities to which the owner or chaiderer 
might bo subject under ” above sects. The ship 
was lost by perils of the sea ; the passengers were 
^ved in a British colony, not being their place of 
destination ; the master within six weeks for- 
warded them to their place of destination i—Held : 
the expenses so incurred were charges to which the 
owner was subject under sects. 49 & 50, & might 
be recovered u^er the policy.— G ibson r. Brad- 
^RD (1856) 4 E. & B. 686 ; 3 C. L. R, 1192 ; 24 

qw’b' 1 J"'’- N. s. 520 ; 

3 W. B. 183 i 119 E. R. 215. 

Annotation Eefd. Willis v. Cooke (1805), 5 E. & B. 041. 

~ •], — A policy of insurance was 

made at & from Liverpool to Boston on passage 


bl6. Merchant Shipping Act, 1894 (c. 60), 

ss. 328-331.] — Pltfs., the ownei*s of a ship, effected 
an insurance by a Lloyd’s policy on passage money 
of a specih’ed amount plus 50 per cent, to Australia 
& New Zealand ” against passenger Act ... to 
cover any disbursements that may be made by the 
assured arising from accident or loss on account of 
passengers for conveyance to intended destina- 
tion.” The ship, after starting on the voyage 
with a number of emigrant passengers on board 
who had paid the passage money referred to in the 
policy, met with an accident, & in consequence 
the passengers were transferred to other ships, in 
accordance with the provisions of above Act, 
in which they were conveyed at pltf.’s expense to 
their destination. Pltf.’s ship was repaired & 
subsequently proceeded on the voyage with a fresh 
lot of passengers on board. Pltfs. claimed to 
recover as a loss under the policy the money paid 
by them for the conveyance of the passengers on 
the other ships: — Held: (1) the policy was an 
insurance of disbursements which might be made 
in respect of the passengers whose passage money 
was referred to in the policy ; (2) the jiassago 
money paid by the second lot of passengers could 
not be treated as salvage ; ,& pltfs. were entitled 
to recover the sum claimed as a loss under the 
policy.— New Zealand Shipping Co., Ltd. v. 
Duke, [1914] 2 K. B. 682 ; 83 L. J. K. B. 1300 ; 

III ; 12 Asp. M. L. 0 . 

617. Liability for loss caused by Jettison.] — 

vk & CO., shipowners, were in the habit of receiving 
shipments of cotton to be carried on deck, some- 
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times at the shipper’s request & at his risk, in 
which case the bill of lading expressed it to be so 
shipped, & sometimes for their own convenience, 
in which case it was at their own risk, & a clean 
bill of lading was given. To protect themselves 
against probable loss by jettison in the case of 
cotton shipped as last mentioned, C. & co., through 
pltf., their insurance broker, had effected with 
defts., on Mar. 29, 1864, an open policy to a 
certain specified amount, to be subsequently 
declared on. A parcel of cotton consisting of 
one hundred & two bales was shipped on Dec. 20, 
1864, at Alexandria, on board a ship belonging to 
C. & co. This cotton was intended to be shipped 
on deck at shipper’s risk, but by mistake C. & co.’s 
agent gave a clean bill of lading in respect of it. 
Being supposed to bo at shipper’s risk, it was not 
declared under the policy, but other shipments of 
cotton on vtirious vessels, some of them subsequent 
in date to the shipment of Doc. 20, were declared 
to the full amount of the policy. Tlie one hundred 
& two bales were lost by jettison, <fe the holders 
of the bill of lading claimed payment of the value 
of the cotton. Pltf. thereupon altered the 
declarations on the policy by declaring the one 
hundred & two bales, in substitution for a portion 
of the cotton subsequently sliipped. According 
to the usage of the insurance business, as found in 
a special case stated between pltf. & defts. in an 
action to recover the value of the one hundred & 
two bales on the policy of Mar. 29, in the case of 
policies on ships to be declared the policy attaches 
to the goods as soon as & in the order in which^they 
are shipped, in which order the assured is bound 
to declare them. In case of mistake as to the order 
of shipment, he is bound to rectify the declarations, 
which is sometimes done even after loss ; — Held : 
(1) C. & co. had an insurable interest in the one 
liundred & two bales of cotton, inasmuch as by the 
terms of the bill of lading, signed by their agent, & 
by which they were bound, the cotton was at their 
I'isk ; (2) the usage, as stated in the case, was 

binding, since it was not unreasonable, & by virtue 
of it the declaration on the policy could be rectified 
even after the loss was known ; even apart 
from the usage as stated, the doctrine to be 
deduced from the authorities is that, according to 
t he usage of merchants & underwriters recognised 
by the cts. without parol proof in each case, a 
declaration may be altered even after the loss is 
known, if such alteration be made without fraud, 
of which there was no evidence in the present 
case *, & pltf. was, on these grounds, entitled to 
recover the value of the one hundred & tw^o bales 
on the pohey of Mar. 29. — Stephens v. Austraia- 
siAN Insurance Co. (1872), L. K. 8 C. P. 18 ; 
42 L. J. C. P. 12 ; 27 L. T. 585 ; 21 W. R. 228 ; 
1 Asp. M. L. C. 458. 

Annoiaiiona :—A8 to (1) Folld. Allison v. Bristol Marino 

Insce. (1870), 1 App.Oas. 209. Reid. Ebsworth v. Alliance 

Marine Insce. (1873), L. R. 8 C. 1*. 696 ; Reiiance Marino 

Insce. V. Under (1912), 81 L. J. K. B. 870 ; Union Insce. 

Hoc. of Canton v. Wills, [1916] 1 A. C. 281 ; Dimlop v. 

Towuend. [1919J 2 K. B. 127. As to (2) Reid. Imperial 

Marino Insce. v. Eire Insce. Corpn. (^1879), 4 C. P. D. 166. 

(Jenerally. Mentd. ParsonH v. New Zealand Shipping Co., 

11901] 1 K. B. .648. 

618. Defeasible interest — Buyer of goods with 
right to reject.] — B. sold to pltf., to be delivered 
at Portsmouth, from five hundred to seven hundred 
barrels of oats, to be shipped by J. from Youghall ; 


four days afterwards B. advised pltf. that J. had 
engaged room in the packet to take about six 
hundred barrels of oats on pltf.’s account ; on the 
following day pltf. insured £400 on oats per the 
packet ; the oats were shipped ; but the packet 
being bound for Southampton & i*efusing to touch 
at Portsmouth, B. sold the oats again, & delivered 
the bill of lading to O. at Southampton ; pltf. 
insisting that he was entitled to the oats, & would 
assert his right by action ; in the meantime the 
packet was lost, & after a long dispute, pltf., in 
consideration of £60 by indorsement on the 
policy vested the interest in the insurance in B. : — 
Held : pltf. had a sufficient interest to sue deft., 
the underwriter, on this policy. 

If pltf. had an insurable interest at the time the 
policy was effected, whatever change may have 
taken place in the property in the oats since, can 
have no effect in relieving the underwriters from 
their liability, as pltf. may sue on the policy for 
the benefit of the party, to whom such property 
has passed (Tindal, C..1.). — Sparkes v. Marshalt, 
(1836), 2 Bing. N. C. 761 ; 2 Hodg. 44 ; 3 Scott, 
172 ; 5 L. J. C. P. 286 ; 132 E. R. 293. 

AvnotuHons Distd. AndorBon v. Morlco (1876), 1 App. 

Gas. 713. Raid. Powlcs v. Innes (1843), 11 M. & W. 10 ; 

Uoxford V. King (1846), 8 L. T. O. S. 190 ; IngUs v. Stock 

(1885), 10 App. Cae. 263. 

619. .] — Anderson r. Morice, 

Morice V. Anderson, No. 650, post. 

620. .] — CoLONiAE Insurance Co. 

OF New Zeaeand v. Adeeaide Marine Insurance 
Co., No. 652, post. 

See Marine Insurance Act, 1906 (c. 41), s. 7 (2). 

E. hiiercst in Ship. 

See Marine Insurance Act, 1906 (c. 41), s. 14 (3). 

621. Shipowner’s interest — In use of ship.] — 
Manchester Liners, Ltd, v. British & Foreign 
Marine Insurance (jo., Ltd., No. 1685, post. 

622. Covenant by charterers to pay fuU 

value In event of loss.] — Where it is stipulated by 
a charterparty that in case the ship is lost during 
the voyage, the charterer shall pay the owner a 
sum of money, which is estimated as the value of 
the ship, the owner has still an insurable interest 
in the ship during the voyage. 

If a chartered sliip be lost l)y means of the 
captain engaging in an illegal trade in obedience 
to the orders of the charterers, this is not a loss 
by barratry, for which the owner of the ship can 
recover against the underwriters. — Hobbs v. 
llANNAM (1811 ), 3 Camp. 93, N. P. 

Annotation .— Refd. Small V. United Kingdom Marine 

Mutual Insce. Assoon. (1897), 66 L. J. Q. B. 736. 

F. Interest in Freight. 

See Marine Insurance Act, 1906 (c. 41), s. 90, 
sched. I., r. 16. 

Freight as designation of subject-matter.] — See 

Sect. 7, sub-sect. 1, B. (cf), ante, 

623. General rule.] — Lucena v. Craufurd, No. 
639, posU 

624. Interest of shipowner — Results from owner- 
ship of ship.] — Two partners purchased a ship, 
under a bill of sale coi^ormable to 26 Geo. 3, c. 60 ; 
afterwards they took in two other partnere, but 
there was no transfer of the ship to them jointly 
with the others ; — Held : the four partners had 


PART II. SECT. 8, SUB-SECT. 3.— E. 

621 i. Shipowner's intertfd — In use of 
ship.] — Smith v, Fleming & Co. (1849), 
12 Uunl. (Ct. of Boss.) 138 ; 22 Sc. Jur. 
7.— SCOT. 

PART II. SECT. 8, SUB-SECT. 3.— F. 

624 i. Interest of shipowner — Results 


from ownership of ship.] — Freight as a 
Bubjoct matter of insuranoe means 
the benefit derived by the shipowner 
from the employment of the ship : &; 
the contract of insurance against loss 
of freight is that the ship shall not be 
prevented from earning it by the perils 
insured against. — Driscoll v. Mill- 


ville Marine Insitrance Co. (1883), 
23 N. B. R. 160 ; on appeal, 2 S. C. R. 
183.— CAN. 

n. IjUerest of charterer — Freight in 
excess of hire .] — Solomon v. Miller 
(1865), 2 W. W. & A'B. 135.— AUS. 

o. Interest of stranger — Advancing 
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Sect. 8 . — Ineurahlc interest: Sub-scct. 3, /'.> 6-. 

not any insurable in(*cresfc in the freight of the ship. 
The right to freight resulted from the right oi 
ownersliip ; & these four jiartners had neither a 
legal or an equitable title to the sliip. — Camden v. 
Anderson (17tM), 5 Term Hep. 709 ; 101 E. It. 
394. 

Annotations: — Consd. Curtis v. 1 

Apid. Ex 2i- Houffhton, Ex p. G 

Refd. Mai^sh V, Kobiusou (1802 

Gillespie (1805), 11 Vcs. 021 ; 

VoH. 60 ; Moss v. Smith (1850), 

V. Burrows (1877), 37 L. T. 201. 

626. - — - Contracts not In writing.] — A ship- 
owner who has entered into contrac-ts for freight 
has an insurable interest in the freight though 
the contracts are not in writing. — Miller v. 
Warre (1824), 1 C. & P. 237, N. P. ; subsequent 
nroceedinqs, siib nom. Warre v. Miller (1825), 
4 B. & a 538. 

626. Freight partiy prepaid.] — Allison 

V. Bristol Marine Insurance Co., No. 546, a7itc. 

627. Interest of charterer — Liabiiity for dead 

freight.] — Freighters chai’tercd a foreign ship to 
take a cargo from London to St. P., <fe to ioad a 
cargo there <fc immediately return to London, 
paying so much freight per ton : & it was 

covenanted that if pohtical or other circumstances 
should prevent the slupi)mg a return cargo, or 
discharging the outward cargo, the freighU?rs might 
detain the ship at St. P. for forty running days ; 

if that time elapsed without the outward cargo 
being delivered, consequently without tlie 
return cargo being imt on board, the master should 
be at- liberty to return to London, the freighters 
should pay him £2,500 immediately upon the 
arrival of the ship at London. The freightt*rs 
then procured a policy of insurance, whereby the 
underwiiters agreed to pay a total loss in case the 
ship was not afiowed by the Russian Govt, to load 
a cargo at St. I\ on the chartered voyage. In 
fact the Russian Go\i)., when the sliip arrived 
at St, P. presuming that the outward cargo was 
British, refused permission to unload her, & conse- 
quently she could not take in a Russian cargo : 
on which the master, judging for the best, pro- 
ceeded iiimiediately to Stockholm, where, after 
disposing of the outward cargo to disadvantage, 
he brought home a Swedish cargo to I^ondon, & 
earned freight thereon : — Held : (1) the insurance 
was legal in the terms of it ; (2) the refusal of the 
Russian Govt, to peimit the ship to unload her 
outward cargo, was, in elfect A within the meaning 
of the contracting parties, a refusal to allow her to 
load a cargo at St. P. ; consequently a total loss 
within the policy was incurred ; (3) the pro- 

ceeding directly from St. P. to London was not a 
condition precedent to the master’s right to 
recover from the freighters the dead freight of 
£2,600 ; but that he was entitled to the same not- 
withstanding the intermediate voyage to Stock- 
holm, under the circumstances ; consequently 
the freight-ers wei-e entitled to recover the same 
from the underwriters. But, as the freighters 
would be entitled to deduct from the sum payable 
to the master for dead freight the amount of the 
freight received by him on the cargo from Stock- 
holm to London, though such intermediate voyage 
were not originally contemplated by the con- 
tracting parties, but was undertaken upon the 
emergency, therefore the underwriters were entitled 
to make the same deduction from the total loss 


^orry (1802), 6 Vos. 739. 
ribble (1810), 17 Ves. 251. 
), 4 Esp. 98 ; Mestaer v. 
Ex p. Yallop (180^, 15 
9 C. B. 94. Mentd. Keith 


stipulated for by the policy in the event which had 
happened ; every contract of insurance being in 
its nature a contract of indemnity. Puller v, 
Staniforth (1809), 11 East, 232 ; 103 E. R. 903. 

Annotations :—Distd. v. PiUlor (1810), 12 East, 496, n. ; 
Pnllftr Uallidav (1810), 12 East, 494. 


O. Interest in Advance Freight. 

See Marine Insurance Act, 1906 (c. 41), s. 12 ; 

Shipping. ^ ^ ^ 

628. General rule — Advance must not be mere 

loan.] Where the memorandum for charter 

stated one half of the freight to be paid in cash 
on unloading &- right delivery, & the remainder by 
bill on Ix)ndon at four months’ date ; & then, 
after containing stipulations for unloading, dis- 
charging, demurrage, etc., added, “ the captain 
to be supplied with cash for the ship’s use ” ; 
&, in pursuance of the last stipulation, the master 
drew a bill on the freighters, which was duly 
accepted & paid : — Held : tliis was not to be con- 
sidered as a payment of freight in advance, but as 
a loan to the owner of the ship, &, the ship having 
been lost on lier homeward voyage, the freighters 
had no insurable interest in such bill. 

If the memorandum of charterparty had clearly 
expressed that the money advanced should be in 
part payment of the freight, then it would follow, 
that the loss of the sliip would produce a loss of 
the money advanced to the freighter, A he would 
have an insuiablc interest in it. But, if that be 
not so, & it be only a loan by the freighter, he 
would have no insurable interest, having a remedy 
against the owner for the debt (Bayley, J.). — 
Manfield V. Maitland (1821), 4 B. & Aid. 582 ; 
106 E. R. 1049. 

Annotations: — Coiisd. The Salacia (1862), Lush. 578; 

AIHhou Bristol Marino Insco. (1876). 1 App. Can. 299. 

Reid. The Kaniak (1868), L. It. 2 A. & E. 289. 

629. .] — The only question is whether 

tliis was a mere loan or an advance of freight. 
... A sum of £300 is to be advanced, subject to 
certain conditions, one of which is for insurance. 
If it is to be insured, it must be for freight in 
advance ; for a mere loan could not be insured ; 
&, if it is not a mere loan but advance of freight, 
pltf. carmot recover it back (Lord Campbell, 
C.J.). — Hicks v. Shield (1857), 7 E. & B. 633 ; 
26 L. J. Q. B. 205 ; 29 L. T. O. S. 106 ; 3 Jur. 
N. S. 715 ; 6 W. R. 536 ; 119 E. R. 1380. 
Annotations: — CoDSd. Byrne r. Schiller (1870), L. B. 6 

Exch. 20 ; Allison v, Bristol Marino Insco. (1876), 1 App. 

Gas. 209. Reid. Frayos v. Worms (1865), 19 C. B. N. S. 

159 ; Droegre v. Suart, The Karnak (1869), L. K. 2 P. C. 

505 ; Dufourcot r. Bishop (1886), 18 Q. B. D. 373 ; 

Kodoconachi v. Mil burn (1886), 17 (^. B. D. 316. Mentd. 

The Newport (1858), Sw. 335. 

630. .1 — If they are advances of 

freight the lender has an insurable interest in an 
advance wliich is to be lost if freight is not earned ; 
but he has no such interest in an absolute debt 
(Sir William Erle). — Dhoeoe v. Suart, The 
Karnak (1809), L. R. 2 P. C. 505 ; 6 Moo. P. C. C. 
N. S. 136 ; 38 L. J. Adm. 57 ; 21 L. T. 150 ; 17 
W. R. 1028 ; 3 Mar. L. C. 276 ; 16 E. R. 677, 
P, C. 

Annotations : — Refd. Currie «. Bombay Native Insce. (1869), 

L. U. 3 I\ 0. 72. Mentd. The Empire of Peace (1869), 39 

L. J. Adm. 12 ; The Staflordshlro (1871), 25 L. T. 137 ; 

The Ida (1872), L. 11. 3 A. & E. 542 ; Mledbrodt v. Fitz- 

slmon. The Energie (1875), 32 L. T. 579 ; The Dora Forster, 

11900] P. 241. 

631. Advances for disbursements — Against 
freight — By agreement.] — C. & co. the owners of 
a brig, wrote to pltfs., merchants at New Orleans, 
to procure a freight for the vessel, stating that if 


freight spontaneously.] — ^A party, being 
a stranger to the property In both a 
vessel & her cargo, cannot create an 


insurable interest in the freight by 
spontaneously advancing the amount 
of such freight to the master or owner 


of the vessel. — Orchaiu) v. 
Insurance Co. (1866), 6 C. P. 445.- 

CAN. 
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plfcfs. accepted a charter for Great Britain they 
preferred the captain drawing against freight. 
In this letter was inclosed a letter from 0. & co! 
to the captain, in which they referred him to pltfs! 
to procure a charter for the vessel. The captain 
showed his letter to pltfs., & asked them if they 
would draw on account of freight, & they said 
they would. The vessel was loaded as a general 
ship for Liverpool, & was intended to be con- 
signed to M. &; co. ; pltfs. wrote to C. & co., inform- 
ing them that the vessel was being loaded as a 
general ship, & stating that they would draw upon 
tlie freight for the amount of disbursements. 
Tlie captain accordingly drew on M. & co., request- 
ing them to charge the same to account of freight. 
M. & CO. refused to accept the draft, & it was 
indorsed to G. & co. pltfs.’ agents, who ett’ected 
an insurance on the freight. The vessel was lost 
by perils of tlie seas on her voyage from New 
Orleans to Liverpool. In an action by pltfs. on 
the policy : — Held : idtfs. had an insurable interest, 
tSc it was correctly described as “ advance on 
account of freight.” — Wilson v. Martin (1850), 
11 Exch. (384 ; 25 L. J. Ex. 217 ; 156 E. R. 1005. 

Anruitation : — Refd. Seagrmvc v. Union Marino Insec. (1866), 

L. K. 1 C. P. 305. 

632. Construction of charterparty — Effect of 
stipulation to insure.] — Allison v. Bristol 
Marine Insurance Co., No. 546, ante. 

'.] — See Shippino. 

633. Shipowner’s interest.] — Allison v. Bris- 
tol Marine Insurance Go., No. 540, ante. 

634. .] — From the moment when it 

becomes payable advanced freight cannot be 
insured by the shipowner. The freight according 
to the contract, is then due to liim by virtue of 
the contract at that time & at that moment. 
That does not depend upon whether the sliip 
arri ves or not ; it is payable at that moment. 
It is money payable on contract, &; on contract 
not depending upon any vicissitude of the voyage 
at all. In that case the shipowner cannot insure 
it ; but the person who has paid it, or become 
liable to pay it, can insm*e it (Lord Esher, M.R.). 
— Oriental S.S. Co. v. Tylor, [1893] 2 Q. B. 
518 ; 03 L. J. Q. B. 128 ; 69 L. T. 577 ; 42 W. R. 
89 ; 9 T. L. R. 591 ; 7 Asp. M. L. C. 377 ; 4 R. 
554, C. A. 

A nnotatioTia : — Mentd. Hawes v. Scott (No, 2) (1896), 40 

Sol. Jo. 373 ; Holford v. Acton U. C., 11898J 2 Ch. 240 ; 

Foster & Dicksee u. Hastings Corpn. (1903), 87 L. T. 

736 ; Moel Tryvau Ship Co. v. Kniger, 1190U 1 K. B. 

809 ; Nollsoment v. Bnnge it Born, [1917 J 1 K. B. 160. 

635. .] — The Red Sea, No. 2352, post. 

636. Charterer’s interest.] — Until he becomes 
liable to pay the advance freight, he [the char- 
terer] has no insurable interest in it ; he has no 
insurable interest in any freight except that 
which ho is actually liable to pay (Lord Esher, 
M.R.). — Smith, Hill <fc Co. v. Pyman, Bell & 
Co., [1891] 1 Q. B. 742 ; 60 L. J. Q. B. 621 ; 
(H L. T. 436 ; 39 W. R. 406 ; 7 T. L. R. 417 ; 
7 Asp. M. L. C. 7, C. A. 

Annotation: — Reid. Oriental S.S. Co. v. Tylor, [1803] 2 

Q. B. 518. 

637. .] — Oriental S.S. Co. v. Tylor, No. 

634, ante. 

638. .1 — The Red Sea, No. 2352, post. 

H. Interest in Profits. 

639. What interest insurable — Not speculation 
in profits.] — It would bo a strange thing if freight 
could not be the subject of protection by an 
instrument which had its origin from commerce 
&; was introduced for the very purpose of giving 
security to mercantile transactions. It is a soU.. 
substantial interest asceHained by contract, & 


arising from labour & capital employed for the 
P'lJ^oses of commerce (Chambre, J.). 

Tme insurance of profits ascertained by positive 
contract may be equally just & reasonable, & is 
hardly to be distinguished in principle from the 
case of freight. ... A mere speculation on profit 
IS not insurable (Chambre, J.). — IjUcena v. 
Craupurd (1802), 3 Bos. & P. 75 ; 127 E. R. 42, 
Ex. Ch. ; on appeal (1806), 2 Bos. & P. N. R. 269, 
H. L. 

Annoiatio7i8 : — Reid. Hodgson v. Glover (1805), 6 East, 316 ; 
Kouth V. Thompson (1809), 11 East, 428 ; Stirling v. 
Vai^han (1809), 11 East, 619 ; Cousins v. N^antes (1811), 

3 Taunt. 513; Robertson v. Hamilton (1811), 14 East, 
522 ; Routh v. Thompson (1811), 13 East, 274 ; Taylor 
V. Wilson (1812), 15 East, 324 ; Cohen v. Hannam (1813), 

5 Taunt. 101 ; Hogedorn v. Oliverson (1814), 2 M. & S. 
485 ; Boll V. Jutting (1817), 1 Moore, C. P. 155 ; Dovaux 
V. Steele (1840), 6 Bing. N. C. 358 ; M'Swiney v. Royal 
Exehango Assce. (1840), 14 Q. B. 634 ; Dalby v. India 

6 London Life Assce. (1854), 15 C. B. 365 ; WUson v. 
Jones (1887), L. R. 2 Exch. 139 ; Lloyd v. Fleming, Lloyd 
V. Spence (1872), L. R. 7 (L B. 299 ; Ebsworth v. Alllanco 
Marine Insco. (1873), L. R. 8 C. P. 596 ; Mackenzie v. 
Whitworth (1875), 1 Ex. D. 36 ; Anderson v. Morice 
(1876). 1 App. Cas. 713 ; AUkinsu. Jupe (1877), 2 C. P. D. 
375 : Moran, Galloway v. Uzlelll, [1905] 2 K, B. 555 ; 
Macaura v. Northern Assce., 11925] A. C. 619. Mentd. 
Hull V. Pickorsgill (1819), 1 Brod. & Bing. 282 ; Clement 
V. Lewis (1822), 10 Price, 181. 

640. Cargo employed In trade.] — B arclay 

V. Cousins, No. 598, ante. 

641. Present interest in cargo.] — II. & 

CO., being the owners of two shiiis, called the 
Antelope & the Maria, trading to the cojist of 
Africa, & wliich were then expected to arrive in 
Liverpool with cargoes of palm oil, agreed verbally 
to sell to pltfs. 200 tons of oil, 100 tons to arrive 
by the Antelope, &. 100 tons to arrive by the 
Maria. The Antelope did afterwards arrive with 
100 tons of oil on board, which were delivered by 
H. & Co. to pltfs. The Maria having 50 tons of 
palm oil on board was lost by perils of the sea. 
Pltfs. having insured the oil on board the Maria, 
together with their respective profits thereon : — 
Held : they had no insurable interest, as the 
contract they had entered into with H. & Co., 
being verbal only, was incapable of being enforced. 

At the time of the insurance & of the loss there 
was merely an expectation of possession on the 
part of pltfs. founded on the mere promise of the 
vendors, but there was a total absence of interest 
in the subject-matter of the insurance (Parke, B.). 

I admit that profits may be insured, but that 
is on the ground that they form an additional 
part of the value of the goods, in which the party 
has already an interest. Thus, the owner of goods 
on board a vessel may insure the profits t-o arise 
from them. So may a consignee, or a factor in 
respect of his commission. So may captors, 
because they have a lawful possession, coupled 
with a well-founded expectation that their claim 
to retain the goods will be allowed. So may 
the owners of shares, or a captain in respect of his 
commission. In these cases there is either an 
absolute or a special property in possession. 
Then the profits are insured as an additional 
value upon the goods, in which the insurer has a 
present interest. Here, however, the assured are 
not interested at the time of the goods being put 
on board, but only upon their arrival (Parke, B.). 
— Stockdale V. Dunlop (1840), 6 M. & W. 224 ; 
9 L. J. Ex. 83 ; 7 L. T. 804 ; 4 Jur. 681 ; 151 E. R. 
391 . 

Annotations : — Oonsd. Stock v. luglie (1882), 9 Q. B. D. 708. 
Refd. Sutherland r. Pratt (1843), 11 M. & W. 296 ; Roy^ 
Exchange Assce. t?. M'Swlney (1850), 19 L. J. Q. B. 222. 
MentdTjobnson v. MaodonaJd (1842), 0 M. & W. 600 ; 
Meredith v. Meigh (1853) 17 Jur. 649 ; Felthouso v. 
Bindley (1862). 11 C. B. N. S. 869. 

642. .] — Policy upon any kind of 

' goods, etc., valued at U1,000, being on profits 
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J-1 

expected to arise on the cargo of the ship in the 
event of her safe arrival at Quebec, & in case of 
loss the insurers agree to pay the same without 
any other voucher than the policy : — Held : this 
policy was not void within 19 Geo. 2, c. 37, but 
the insured were entitled to recover. — Grant v. 
Parkinson (1781), 3 Doug. K. B. 10 ; 99 E. R. 


515. 

Annotations : — Consd. Barclay v. Cousins (1802), 2 East, 
544 ; Lucena v. Oraufurd (1806), 2 Bos. & P. N. R. 269. 
Reld.LeCrasv. Hughes (1782), 3 Doug. K.B. 81 ; Thomp- 
son V. Taylor (1795), 6 Term Rep. 483; Hodgson v. 
Olovor (1805), 6 Esist, 316; Truscott v. Christie (1820), 
5 Moore, G. P. 33 ; Murphy v. Bell (18281, 4 Bing. 567 ; 
Dovaux V. Steele (1840), 6 Bing. N. C. 358. 


643. .] — Royal Exchange Assur- 

ance V. M‘Swiney, No. 658, ante. 

644. — .] — (1) Declaration alleged pltf. 

had chartered a ship, then on her way to New 
York, to proceed to Quebec after discharging 
at New York, & to load at Quebec from pltf.’s 
factor a cargo of timber, & therewith proceed 
to Liverpool. That, at the time of such charter- 
ing, the ship was on her voyage to New York. 
That pltf. contracted with R. of Quebec for the 
purchase of a cargo of timber. That the ship 
proceeded from New York to (Quebec, for the pur- 
pose of loading the cargo, <fe, if she had not been 
lost, would have arrived at Quebec & loaded the 
cargo. That pltf. directed his broker to effect 
a policy of insurance on the profits on such cargo. 
That the broker effected a pohey, which deft, 
underwrote, “ lost or not lost, at & from,” then 
followed the written words ‘‘New York to Quebec, 
during the ship’s stay there for any purpose, & 
back to Liverpool ” ; 4fc then, in print, ‘‘ beginning 
the adventure upon the said goods & merchandises 
from the loading thereof on board the said ship ” ; 
the ship, goods & merchandises ‘‘ shall bo valued,” 
then, in written words, “ £1,006, on profit on 
cargo.” That the ship, on her voyage from New 
York, & before reaching Quebec, was lost by the 
perils of the seas ; that the cargo was awaiting 
her arrival at Quebec, &, in consequence of her 
loss, could not be shipped during the shipping 
season ; & the profits were lost by the perils of 
the seas. On demurrer ; — Held : the cargo never 
having been on board the ship, the policy never 
attached, & pltf. could not recover from deft, 
in an action thereon. 

(2) The declaration set forth a correspondence 
between pltf. <fc his broker, which was alleged to 
have been made known to deft, at the time of the 
effecting the policy, & from which it was con- 
tended it appeared that the intention had been to 
insure against the profits being lost by reason of a 
loss of the ship between New York Quebec. 
It was further alleged that the premium was larger 
than the premium would have been for an insurance 
not covering such loss : — Held : these circum- 
stances could not be taken into consideration in 
interpreting the policy. — Halhead v. Young 
(1850), 6 E. & B. 312 ; 25 L. J. Q. B. 290 ; 2 Jur. 
N. S. 970 ; 4 W. R. 530 ; 119 E. R. 880 ; sub nom. 
Hallilead V. Young, 27 L. T. O. S. 100. 

Annotation: — As to (1) Beld. Chope v. Reynolds (1859), 5 

C. B. N. 8. 642. 

645. Profit on adventure — l<aying Atlantic 

cable.] — Wilson v. Jones, No. 709, post. 

646. Valued policy — Necessity for proof that 
some profit would have been made.] — Upon an in- 
surance on profits, valued at £400, where pltf. 


declared as for a total loss, & it appeared that 
after a shipwreck by which many of the slaves, 
on the profits of whom the insurance was made, 
were lost, but the remainder reached the mark^, 
& were there sold ; & it did not appear what profit 
was made of them, or whether if all had anrved 
any profit would have been made ; though it 
found that the produce of those who were sold did 
not give a profit upon the whole adventure : — 
Held : pltf. was not entitled to recover. — Hodg- 
son V. Glover (1805), 6 East, 316 ; 102 E. R. 

1308. , 

647. Open policy — Amount of profit must be 

shown.] — Eyre v. Glover, No. 2484, post. 

I. Charges of Insurance. 

Sec Marine Insurance Act, 1906 (c. 41), s. 13. 


J. Vendor and Vendee. 

See, generally. Sale of Goods. 

648. Insurable interest in vendee — When pro- 
perty in goods passes.] — Sparkes v. Marshall, 
No. 618, ante. 

649 . Price not settled.] — There may 

be a complete contract so as to pass the property 
in goods from the seller to the buyer, although the 
price has not been definitely agreed on between 

them. , . , 1 

A., who had been in the habit of buymg largely 
of guano from B. &> co., of Liverpool, at prices 
which were settled at the beginning of each year, 
wrote to them on Feb. 14, ordering a shipment of 
100 tons, provided freight did not exceed 6a. M. 
On Feb. 26, B. & co. wrote in answer ; ‘‘ We have 
succeeded in fixing the schooner Anne <&■ Isabella 
to carry about 115 tons at your limit of 6s. 6d. 
I)er ton. We presume we may value upon you 
at six months from the date of shipment at £10 
per ton,” etc. ; adding in a postscript, ‘‘ Please 
say if you purpose effecting insurance at your end.” 
On Mar. 3, A. wrote : ‘‘lam favoured with yours 
of Feb. 6. You say wo presume we charge you 
£10 per ton net cash, etc. 1 really cannot under- 
stand this, when I know that Mr. L. supplies your 
guano in Scotland at £9 15s. net there to dealers. 
Besides, I look, as heretofore, for the special allow- 
ance made to me at the origin of our transactions ; 
&, now that you are making some changes, it may 
be as well that I should know hbw we are to get 
on for the future.” He concluded with a request 
that some flowering shrubs should be sent to him 
‘‘ in charge of the captain.” On the same day, A. 
effected an insurance on the guano per Anne & 
Isabella. 

The guano was shipped at Liverpool on Mar. 4, 
under a bill of lading making it deliverable to B. & 
co. or their assigns. The bill of lading, unindorsed, 
was sent from Liverpool to one of the members of 
the firm of B. & co., then at Belfast, who was about 
to pay A. a friendly visit at Londonderry. That 
gentleman arrived at A.’s house on the evening of 
Saturday, Mar. 7, 'when ho told A. that he had 
received the bill of lading & invoice of the guano 
& a draft for A.’s acceptance for the amount ; 
& on the morning of Mar. 9 they went together to 
A.’s office & there the bill of lading was indorsed 
& handed over with the invoice to A., who there- 
upon accepted the biU. In the course of the same 
day they heard for the first time that the Anne 
& Isabella with the guano on board had been 
wrecked on the coast near Londonderry : — Held : 
the i)roperty in the guano paired to A, by the 
contract from the time of its shipment, A.’s letter 
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of Mar. 3 not being a repudiation, though | 
expressing some dissatisfaction at the price ; & 
A. had an insurable interest in the cargo at the 
time of the loss. 

Senible : A. would have had an insurable 
interest, even though the property in the guano 
had not absolutely passed to him by the contract. — 
Joyce v. Swann (1864), 17 C. B. N. S. 84 ; 144 
E. R. 34. 

Annotations: — Consd. Seagrave v . Union Marine Inecc. 
(1866), L. R. 1 C. P. 305. Apprvd. Anderson v . Morico 
(1876), 1 App. Gag. 713. Retd. Moakos v. >IlcolBon (1865), 
19 C. B. N. S. 290 ; Williams v . Cohen (1871), 25 L. T. 
300 ; The Parchim, [19181 A. C. 157. 

660. Loss of goods before risk 

attaches.] — (1) Applt. contracted for the purchase 
of rice in the following terms : “ Bought for 

account of A., of B. Sc Co., the cargo of new crop 
Rangoon rice per Sunbeam.” The day after 
making the contract applt. insured the rice at 
& from Rangoon to the United Kingdom, ” as 
interest may appear.” The ship proceeded to 
Rangoon, Sc after the greater part of the cargo had 
been shipped, she suddenly sank at her anchoi‘s, 
in fine weather, Sc the rice already shipped was 
wholly lost. In an action on the policy : — Held : 
applt. had no insurable interest in the rice, it not 
being at his risk till the cargo was completed. 

(2) The evidence tended to show that the ship 
was seaworthy Sc in good repair on the voyage to 
the port where she was lost. Sc no direct evidence 
was, or could be, given why she sank : — Held : 
there was evidence of a loss by the perils insured 
against. 

(3) It was argued, that if a purchaser of goods 
has an option to accept delivery of them, he might 
exercise such option after the goods had been 
lost. He might ceiiainly if the property in the 
goods had been in him, for then the right would 
have been not a right to accept what had already 
become his, but to refuse them as not fulfilling 
the contract. That was the case of Sparkes v. 
Marshall, No. 618, ante, where it was held that a 
purchaser having a right of option to accept or 
reject goods might exercise that option against 
the underwriters after the loss of the goods in 
transitu (Lord OheTjMsford). 

(4) 1 agree that if pltf. had no insurable interest 
in the rice at the time of the loss ho could not 
acquire such an interest by an act or election 
afterwards (Lord Selborne). — Anderson v. 
Morice, Morice V. Anderson (1876), 1 App. Tas. 
713 ; 46 L. J. Q. B. 11 ; 35 L. T. .566 ; 25 W. R. 
14 ; 3 Asp. M. L. C, 290, U. T.. 

Annotations: — As to (1) Distd. Colonial Insce. of New 
Zealand v. Adelaide Murine Insce. (1886), 12 App. Gas. 
128. Consd. The Parchim, [1918] A. C. 157. Refd. Stock 
V. IngliH (1884), 12 Q. B. D. 564 ; Reliance Marine Insce. 
r. Duder, [1913] 1 K. B. 265. As to (2f Refd. AJum 
Goolam Hosson v . Union Marine Insce., Hajee Cassim 
Joosub V. AJnm Qoolam Hossen, [1901] A. C. 362. As to 
(3) Refd. Inglis v. Stock (1885), 10 App. Gas. 263. 
Generally, Mentd. Pryco v . Monmonth Canal & Ry. Gob. 
(1879), 4 App. Gas. 197. 


661. Goods not appropriated at time 

of loss.] — D. sold to B. 200 tons of German sugar 
‘‘ f.o.b. Hamburg ; payment by cash in London 
in exchange for bill of lading ” ; the price to be 
variable according to the percentage of saccharine 
matter which was not to exceed or fall short of 
certain limits. B. resold to reap, the same quantity 
at an increased price, but otherwise upon similar 
terms. D. also sold to resp. 200 tons upon similar 
terms. To fulfil these contracts 390 tons, being 
ten tons short, were shipped in bags on one vessel 
at Hamburg for Bristol, no bags being set apart 


for one contract more than the other. Each bag 
was marked with its percentage of saccharine 
matter, Sc bills of lading with marks corresponding 
to the bags were sent to D. to be retamed till 
payment in accordance with the contracts. Resp. 
was insured in floating policies upon “ any kind of 
goods Sc merchandises ” between Hamburg & 
Bristol, & duly declared in respect of this cargo. 
The ship sailed from Hamburg for Bristol Sc was 
lost. After receiving news of the loss D . allocated 
2,000 bags or 200 tons to B.’s contract, & 1,900 
bags or 190 tons to the other contract. In an 
action upon the policies : — Held : the sales being 
“ f.o.b. Hamburg ” the sugar was at resp.’s risk 
after shipment, he had an insurable interest in it, Sc 
the underwi’iters were liable. 

I am quite unable to perceive why an undivided 
interest in a parcel of goods on board a ship may 
not be described as in an interest in goods just as 
much as if it were an interest in every portion of 
the goods (IjORd Blackburn). — Inglis v. Stock 
(1885), 10 App. Oas. 263 ; 54 L. J. Q. B. 582 ; 
52 L. T. 821 ; 33 W. R. 877 ; 5 Asp. M. L. C. 422, 
11. L. ; affg. S. C. sub nom. Stock v. Inglis 
(1884), 12 Q. B. D. 564,0. A. 

Annotations: — Expld. & Distd. Healy v. Rowlett, [1917] 

1 K. B. 337. Consd. Storne v. Vickera, [1923] 1 K. B. 

78, Refd. Wimble v. Roseuberg, [1913] 3 K. B. 743 ; 

Golley V. Overseas Exporters, [1921] 8 K. B. 302 ; Re 

Loudon Gounty Gommercial Reinsurance Office, [1922] 

2 Gb. 67. 

652. .] — (1) Where pltfs. proposed 

to insure a wheat cargo “at Sc from ” port, Sc 
defts., “ in acisordanco with your written request,” 
granted an insurance “ from ” port : — Held : there 
was a complete contract to insure “ at & from ” 
port. 

(2) Wliere a contract of insurance related to 
wheat cargo then on board or to bo shipped in the 
D. of S. ; — Held : the risk commenced os soon as 
any portion thereof was on board. 

(3) Where the charterers of a vessel were also 
the purchasers of a cargo of wheat to be shipped 
on board, Sc the master of the vessel from time to 
time received delivery from the vendors : — Held : 
such delivery from time to time was a delivery 
to the purchasers, it vested in them a right of 
possession Sc property, & consequently, they had 
an insurable interest in such wheat as had been so 
delivered. 

The delivery of the wheat from time to time 
was a delivery to the purchasers, it vested in 
them the right of possession as well as the right 
of property. Sc at the time of the loss it was at 
their risk. The right which they had to return 
the wheat wliich had been delivered, in the event 
of the sellers neglecting, without lawful excuse, to 
complete the supply, ^d not prevent them from 
having an insurable interest. The interest in 
this case was defeasible (per Cur.). — Colonial 
Insurance Co. of New Zealand v. Adelaide 
Marine Insurance Co. (1886), 12 App. Cas. 128 ; 
56 L. J. P. C. 19 ; 66 L. T. 173 ; 35 W. R. 636 ; 
3 T. L. R. 252 ; 6 Asp. M. L. C. 94, P. C. 

663. Verbal contract of sale.] — Stock- 

dale V. Dunlop, No. 641, ante. 

664. Insurable interest of vendor — Ceases on 
property in goods passing.] — A., who had been in 
the habit of buying largely of guano from B. 
Sc CO., of Liverpool, who sold as agents or brokers 
for D. Sc CO., of the same place, at prices which were 
settled at the beginning of each year, wrote to 
them on Feb. 14, ordering a shipment of 100 tons, 
provided freight ^d not exceed Os. Odf. On Feb. 26, 


664 I. Insurable interest of vendor — Ceases on property in goods passing .] — Outram v. Smith (1876) 
187. — CAN. 


, 11 N. s. R. (2 R. 
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B. & Co. wrot'G in answer ; “ We have succeeded 
in fixing the schooner Anne & Isabella to carry 
about 116 tons at your limit of 6«. 6d. per ton. 
We presume we value upon you at six months 
from the date of shipment at £10 per ton,” etc. ; 
adding in a postscript, “ Please say if you purpose 
effecting insurance at your end.” On Mar. 3 
A. wrote : ” I am favoured with yours of Feb. 28. 
You say we presume we charge you £10 per ton 
net cash, etc. I really cannot understand this, 
when I know that Mr. L. supplies your guano in 
Scotland at £9 1 . 5 . 9 . net ttiere to dealers. Besides, 
1 look, as heretofore, for the special allowance 
made to me at the origin of our transactions ; &, 
now that you are making some changes, it may be 
as well that I should know how we are to get on 
for the future ” ; & ho concluded with a request 
that some flow'ering shrubs might be sent to him 
” in charge of the captain.” On the same day, 

A. , through Joyce, a broker, effected an insurance 
on the guano per Anne & Isabella for £1,200. 
On Mar. 4 pltfs. B. & Co., having received A.’s 
letter Mar. 3, effected with the present defts. the 
policy now sued upon. The guano was shipped 
at Liverpool on Mar. 4, under a bill of lading 
making it deliveiable “to B. & Co. or their 
assigns.” l^he bill of lading, unindorsed, was 
sent from Liverpool to one of the members of 
the firm of B. Co., then at Belfast, who was 
about to pay A. a friendly visit at Londonderry. 
That gentleman arrived at A.’s house on the 
evening of Saturday, Mar. 7, & informed him 
verbally of the shipment, to which he made no 
objection ; & on the morning of Monday, Mar. 9, 
they went together to A.’s office, & there the bill 
of lading was indorsed & handed over with the 
invoice to A., who thereupon accepted a draft 
for the amount, which was afterwards satisfied. 
In the cour.se of the Monday they heard for the 
first time that the Anne & Isabella, with the 
guano on board, had been lost on the Saturday 
night. A. sued the underwriters on the policy 
cfiected by him, & recovered the sum insured, 
less £50, which he failed to receive in consequence 
of the insolvency of one of the underwriters, this 
ct. hf)ldjng upon that occasion, in conformity 
with th(* verdict, that the letters of Feb. 11 & 26 
A Mar. 3 constituted a complete contract so as to 
pass the property in the guano to A. on its ship- 
ment. An action was afterwards brought in the 
name of B. on the second policy, avowedly for the 
benefit of A., for the purpose of recovering the 
£50, & also certain expenses which lie had been 
put to for extra costs, interest of money, etc., & 
which, it was agreed, should be together assessed 
at £200, if the underwiiters on that policy were 
liable for anything. In this second action A. & 

B. both swore that the contract of sale was not 
complete until Monday, Mar. 9. The learned 
judge told the jury, that, in his opinion, & in 
this the jury agreed with him, the letters did not 
constitute a contract, & that there was no com- 
plete contract so as to pass the property until after 
the loss ; & he ruled, as matter of law, that B. 
had an insi:^ble interest “as an unpaid vendor, 
& with a bill of lading making the goods deliver- 
able at Londonderry to liim or assigns ” ; — Held : 


a misdirection ; there being no insurable interest 
in B. & the ct. refused, under the circumstances, 
to allow an amendment, by alleging the interest 
to be in D. & co., B.’s principals. 

We are not aware that it has ever been held that 
a mere agent, without possession or lien, has an 
insurable interest to the extent of the value of 
the goods, simply because his name appears in thp 
bill of lading instead of that of his principal ; & 
the general rule is clear, that, to constitute interest 
insurable against a peril, it must be an interest 
such that the peril would by its proximate effect 
cause damage to the assured (WiLU58, J.). — 
Seaorave V, Union Marine Insurance Co. (1866), 
L. li. 1 C. P. 305 ; liar. & Kuth. 302 ; 35 L. J. 
0. P. 172 ; 14 L. T. 479 ; 12 .Tur. N. 8. 358 ; 14 
W. K. 690 ; 2 Mar. L. O. 331. 

Annoinlion : — Refd. Anderson v. Morice (1874), b. H. 10 
C. P. 58. 

655 . Effect of stoppage in transitu.] — A., in 

England, contracted with B. at Petersburg to 
send him a cargo of deals, to be paid for by a bill 
at tliree months, which he duly accepted. Tlie 
deals were shipped, & A. effected an insurance. 
The ship was stranded on the voyage*, near Elsinore, 
& the deals were saved, but so much injured as 
not to be worth sending for. A., on hearing of 
the accident, gave the underwriters notice of 
abandonment tlic day before the bill became due, 
which they refused to accept. B.’s agent stopped 
the goods in transitu at Elsinore. A. having 
become insolvent : — Held : liis assignee, under a 
commission of bkpt. afterwards issued against 
him, could not recover on the policy, inasmuch as 
A., after the stoppage in Iransitu, had not any 
insurable intei'est. — Clay v, Harrison (1829), 
10 B. & C. 99 ; 5 Man. & Ky. K. B. 17 ; L. Ac 
Welsh. 104 ; 8 L. J. O. S. K. B. 90 ; 109 E. U. 
388. 

Annotations: — Reid. Stephens v. Wilkinson (181U), 2 B. & 
Ad. 320 ; Edwards v. Brewer (1837), 2 M. & W. 375 ; 
James v. Griffin (1837), 2 M. & W. 623; Htockdalo v. 
Dunlop (1840), 0 L. J. Ex. 83 ; Wentworth v. Outhw'altc 
(1842), 10 M. & W. 430. 

See, further, Shipping. 

K. MorUjagor and Mortgagee, 

See Marine Insurance Act, 1906 (c. 41), s. 14 
(1), (2). 

656 . General rule.] — Upon an advance of money 
to enable the borrower to carry out an arrangement 
by which he was to become part owner of a ship, 
& to be appointed her captain, which arrangement 
was afterwards canied out, it was agi'eed that the 
advance should be secured by a mtge. of his shares 
in the ship, & that he should cause an insurance 
to be effected on the ship to cover the mtgee.’s 
interest. An insurance was effected, upon the 
instructions of the mtgor. & the co-owners of the 
ship, by the ship’s husbands as well in their own 
names as for & in the name or names of all & every 
person or persons to whom the same should apper- 
tain in part, or in all, against, among other things, 
perils of the sea & barrati^ of the master & 
mariners. It being alleged by way of defence te 
an action upon the policy of insurance by the exors. 
of the mtgee. that the ship had been wilfully cast 
away by her captain, the mtgor. ; — Held : as- 
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p. Interest of niortgaoor — Of non- 
registered nessu .] — In an action for 
insurance upon a vessel under the 
usual Interim receipt: — Held: the 
rafiyor. of a non-reglstered vessel had 
not an interest saleable imder a ft. fa , — 
SCATCHEBD V. EQUITABLE FiRE InSUR- 


Co. (1858), 8 C. P. 416.— CAN. 
a. Int^eM of mortgagee — Extent of.\ 
— ^A. having with B., though B. was 
not named In the mtge., a mtge. upon 
a vessel insured her for £600. The 
v^sel was wrecked & abandoned by 
the mtgor., & the insurers sent their 
agent to take charge of her. The loss 


was proved to be oaual to the amount 
of insurance : — Held : A. had an 
interest in the vessel to the amount of 
the mtge. — C rawford u. St. Law- 
rence Insurance Co. (1861), 8 

U. C. R. 136.— CAN. 

r. liMuring mortgagor' a interest 

also .] — A mtgee. of a vessel who Is 



Part II.— Marine Insurance. 


Ill 


Burning the ship to have been so cast away, the 
ratgee. was nevertheless entitled to recover upon 
the policy of insurance in respect of a loss by perils 
of the sea, if he had nothing to do with the appoint- 
ment of the mtgor. as captain ; or in respect of a 
loss by barratry of the master, if he had taken 
part in his appointment. 

The interests of a mtgor. & mtgoe. of shares in 
a ship are distinct & antagonistic interests. The 
intgee. does not claim his interest in the ship 
through the mtgor., but has a distinct interest 
of his own. If the mtgee. is never in possession of 
the ship & the captain & the crew are bound to 
obey the mtgor.’s orders, & the ship goes to the 
bottom, the mtgoe. can sue on the policy made on 
his behalf. The acts of a captain, who is not the 
mtgee. 's captain, are so far as the mtgee. is con- 
cerned, the acts of a stranger. If a stranger does 
some wrongful act in consequence of wliich the 
ship is lost, the proximate cause of the loss is a 
peril of the sea. The wrongful act of the stranger 
is the causa causans, but the peril of the sea is the 
causa proxima ; &, if therefore, a captain, who is a 
stranger to the mtgoe., is guilty of some criminal 
act, which brings about the loss of the ship, the 
mtgee. ’s right to recover is not affected. Such 
a captain cannot be guilty of barratry against the 
mtgee. 

If the captain, being the captain of the mtgee., 
is guilty of some misconduct which causes the loss 
of the vessel, then, the misconduct being towards 
the person who employed him as captain, he is 
guilty of barratry (Lord Esher, M.ll.). — Small 
V. United Kingdom Marine Mutual Insurance 
AssocN., [1897] 2 Q. B. 311 ; 66 L. .1. Q. B. 736 ; 
76 L. T. 828 ; 46 W. R. 24 ; 13 T. L. R. 514 ; 8 
Asp. M. L. 0. 293 ; 2 Com. Cas. 267, C. A. 

Annoiaiions : — Consd. Graham Joint Stock Shipping Co. r* 

MorchantH* Marino Insco. (11)22), 1)2 L. J. K. B. 509 ; 

Samuel r. Dumas, [1924] A. C. 491. 

657. Interest of mortgagor — Ship assigned by 
way of mortgage — Transfer absoiute in form.] — 

A. having insured £800 upon his own ship, & being 
greatly indebted to B. deposits several securities 
in his hands, also makes an absolute assignment 
to him of this ship. The ship was afterwards 
lost. On an action brought against the under- 
writers to recover the insurance, they insisted that 
the pohcy was void for want of interest, under 
19 Geo. 2, c. 37. A. having sold the ship previous 
to the loss x— Held : he had a sufficient interest in 
the ship at the time of the loss ; the real transaction 
being no more than a pledge or security for the 
debt due t-o B. — Alston v, Campbeix (1779), 4 
Bro. Pari. Cas. 476 ; 2 E. R. 325, 11. L. 

658. .] — The pai-t owner of a 

vessel insured his interest in the vessel in a mutual 
insurance society. One of the rules of the society 
provided that no vessel which was in mtge. should 
bo insured unless the mtgee. gave a written 
guarantee, to the satisfaction of the committee, for 
payment of all demands on the vessel. After the 
date of the insurance the part owner mortgaged 
his interest in the vessel to his co-owner, but the 
vessel was transferred in the registry to the mtgee. 
absolutely, the understanding between the parties 
being that the transaction was to be considered 
merely as a mtge. No guarantee for payment 


was given by the mtgee. The vessel being after- 
wards lost : — Held : (1) the provision in the rules 
applied only to vessels in mtge. at the time of the 
transaction ; (2) the mtgor. had a sufficient interest 
in the vessel to enable him to recover the amount 
of the policy. — Hutchinson v. Wright (1858), 

25 Beav. 444 ; 27 L. J. Ch. 834 ; 31 L. T. O. S. 
375 ; 4 Jur. N. S. 749 ; 6 W. R. 475 ; 63 E. R. 
706. 

An7U)tatims : — As to (2) Refd. Liverpool Borough Bank v. 
Turner (1860), 1 John. & H. 159. Generally, Mentd. 
Bromley r. Williams (1803), 8 L. T. 78. 

659. .] — M. S. Act, s. 06, does 

not preclude the owner of a ship who has executed 
an absolute transfer of his interest therein from 
showing that the real intention of it was to give 
the transferee only a security by way of mtge. 
for an advance of money. — Ward v. Beck (1863), 

13 C. B. N. S. 668 ; 1 New Rep. 362 ; 32 L. J. 

C. P. 113 ; 9 Jur. N. S. 912 ; 143 E. R. 265. 
Annotation Reid. The lunlsfallen (1806), L. R. 1 A. & E. 

72. 

660. Retaining possession.] — Provincial 

Insurance Co. op Canada v. Leduc, No. 1435, 
post. 

661. Interest of mortgagee — Extent of — Inten- 
tion when effecting insurance.] — A mtgee. effected 
policies at two offices on a ship, valued in each 
policy at £3,000, & the ship being lost, he received 
on the two insurances £3,700. An action being 
brought against him by one set of underwriters 
to recover back their pi*oportion of the sum paid, 
above £3,000, & the question being, whether deft, 
had received more than the actual value of the 
ship, insurable & insured by him : — Held : it was 
properly submitted to the jury, whether, in 
effecting the poheies, deft, meant to insure Ids 
own interest only, or that of the mtgor. also, a 
mtgee., at least since 6 Geo. 4, c. 110, not being 
an owner to any greater extent than that of the 
value mortgaged, &- the mtgor. continuing an 
owner. — Irving v. Richardson (1831), 2 B. & 
Ad. 193 ; 1 Mood. & R. 153 ; 9 L. J. O. S. K. B. 
225 ; 109 E. R. 1115. 

Annotations: — Consd. EbHworth v. Allianoo Marino Insco. 
(1873), L. R. 8 C. P. 596. Refd. European & Australian 
Royal Moil Co. v. Royal Mail Steam Packet Co. (1858), 

4 K. & J. 670 ; Allison v. Bristol Marine Insce. (1876), 

1 App. Cas. 209 ; Small v. United Kingdom Marine 
Mutual Insoe. Assocn., [1897] 2 (J. B. 42 ; Samuel v. 
Dumas, Graham Joint Stock Shipping Co. v. Merchants 
Marine Insce. (No. 2), (1923) 1 K. B. 592. Mentd. Smith, 
Hill V. Pyman, Boll (1891), 64 L. T. 436. 

662. Interest at time of loss.] — 

Where the owners & master of a ship have agreed 
to lose a vessel & have succeeded in doing so, the 
innocent mtgees. of the ship are entitled to recover 
from the marine underwriters only the amount of 
the mtgees.’ interest at the time of the loss & are 
not entitled to recover the whole sum that would 
be found to be due as between them & the mtgors. 
on an account taken down to the date when all 
matters are wound up between the parties. — 
Chartered Trust & Executor Co. v. London 
Scottish Assurance Corpn., Ltd. (1923), 39 
T. L. R. 608. 

663. Mortgage paid off before action.] — 

The mtgees. of a ship agreed with the mtgors. 
to effect an insurance on the ship at the mtgors.’ 
expense, the policy to be held by them as p^ of 
their security, Aftcir the ship had sailed, the 


alone named In the policy as the 
assured, without any general words, 
or other indication of interest in any 
other, hut who has, in fact, insured 
the mtgor.’s interest also, as disclosed 
to the Insurers at the time, can 
recover the whole amoimt so insured 
on parol evidence of that fact. — 
Rtohardson V. Home Insurance (jo. 


(1871), 21 C. P. 291.— CAN. 

t. Claim to retain surplus 

as trustee for wwrfpcK/or. }—Arohbold 
V. Merchants Marine Insuranoe Co. 
(1883), 16 N. S. R. (4 R. & G.) 98,— CAN. 

a. After assignment by umy of 

collateral security .] — ^Anchor Marine 
iNStTRANCE Co. V. KEITH (1884), 9 


S. C. R. 483.— CAN. 

b. Cohered by prior imur- 

ance — Policy ‘'for benefit of all con- 
cerned ” — Ratification by ouviers.] — 
West v. Seaman (1885), Cass. Dig. 
2nd ed. 388.— CAN. 

0 . Interest of transferor — BiU of 
sale absolute in form.]— Where a bill of 
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mtgees. effected an insurance against absolute 
total loss only. On the voyage the ship was 
driven ashore in a gale, &, having become a con- 
structive total loss, notice of abandonment was 
given by the mtgees. to the underwriters. The 
mtgors. immediately gave notice that they would 
look to the mtgees. as if they were their under- 
writers for a full insurance, & recovered from them 
the full value of the ship. The ship remained for 
two months exposed to the perils of the sea, 
when she became a complete wreck, & was then 
sold without prejudice to the rights of the parties. 
After the sale, but before this action, the mtge. was 
paid off. In an action by the mtgees. against the 
underwriters claiming for an absolute total loss : — 
Held: (1) the mtgees., though their mtge. had 
been paid off, had an insurable interest in the 
ship, the mtgors. having ceded to them their 
rights under the policy when they were paid the 
full value of the ship ; (2) as the ship when sold 
had become an absolute total loss from perils 
which were continuous, pltfs. were entitled to 
recover. — Levy & Co. v. Merchants Marine 
Insurance Co. (1885), 52 L. T. 203 ; 1 T. L. R. 
228 ; 1 Cab. & El. 474 ; 5 Asp. M. L. C. 407. 

664. Policy effected by mortgagor.] — The 

owner of six ships, by a deed to which ho & two 
trustees alone were parties, & which was duly 
registered, assigned the ships to two trustees for 
securing sums of money expressed to be lent to 
him by them, but which had been in fact lent by 
pltfs., & covenanted to insure each vessel in the 
sum of £1,500 at the least, &, on request, to assign 
the policies to the trustees. lie did insure the 
ships in his own name, through the agency <&: in 
the name of a broker who had notice of the mtge., 
but who had been informed by the owner that 
insurances had been effected by the trustees 
in respect of their interest, & who trusted him, in 
the belief that the insurances were on the owner’s 
own account, in respect of his interest as mtgor. 
One of the ships insured in £1,000 was lost. The 
owner subsequently became bkpt. The broker 
was a creditor of the owner for premiums on the 
insurance policies, &; for £100 cash advanced after 
the policies had been effected ; & he brought an 
action against the underwriters for the moneys 
secured by the policies. In a suit by pltfs., who 
had really lent the money on the mtge. security 
against the broker, the underwriters &; the 
trustees for pltfs., asking a declaration that the 
proceeds of the policies belonged to pltfs., & for 
an account & injunction: — Held: (1) tlie pro- 
visions of Ship Registry Acts afforded no defence 
to the suit ; (2) the broker was not entitled to a 
general lien for the whole balance due to him from 
bkpt., but only on each policy for the sums paid 
in respect of that policy ; (3) the assignees had no 
title imder the order & disposition clause in 
Bkpey. Act. — Ladbroke v. Lee (1850), 4 De G. 
& Sm. 106 ; 64 E. R. 755. 

666. .] — Swan & Cleland’s Graving 

Dock & Slipway Co. v. Maritime Insurance Co, 
&> Croshaw, No. 497, ante. 

666. Loss by fraud of mortgagor — 

Interest of mortgagee original.] — A Greek subject 
purchased a ship, which was thereupon removed 
from the British register & received a provisional 
certificate of Greek nationality, & for the purpose 
of the purchase he obtained an advance from his 


banker to be secured by a mtge. on the ship. 
The mtge. consisted of two documents : first, 
a mtge. of the ship in British statutory form to 
secure the whole of the owner’s current account ; 
secondly, a deed of covenant & mtge. agreement, 
which recited an agreement by the owner to deliver 
to the mtgee. a formal first mtge. of the ship duly 
executed & registered in Greece. By this deed 
the owner assigned the ship & all policies effected 
or to be effected thereon as security for the sum 
advanced & all moneys due or to become due from 
him, & covenanted to effect the complete regis- 
tration of the ship as a Greek ship & to insure 
the ship & her freight as the mtgee. should approve. 
No mtge. of the ship was ever registered in Greece. 
In pursuance of the covenant to insure, a time 
policy on the ship was taken out by pltfs., ship- 
brokers, ‘ ‘ &/or as agents, as well in their own name, 
as for &> in the name & names of all <& every other 
person or persons to whom the same does, may, or 
shall appertain, in part or in all,” against perils 
of the sea & other specified contingencies including 
barratry of the master & mariners, “ & of all other 
perils, losses, &: misfortunes that . . . shall come 
to the hurt, detriment, or damage of the said . . . 
ship, etc., or any part thereof.” The policy con- 
tained the usual f.c. <fe s. clause & it also contained 
a warranty that ” the amount insured for account 
of assured ” on {inter alia) freight (p-p.i) should not 
exceed a certain limit. A separate insurance was 
effected by pltfs. against loss of freight by war 
risks only in a sum exceeding the amount allowed 
by the warranty. Deft, underwrote both policies. 
During the currency of the marine jiolicy the sliip 
was scuttled by the master & crew, or some 
of them, with tlie connivance of the owner, but 
without any connivance or complicity on the part 
of the mtgee. 

In an action on the policy by pltfs. on behalf of 
the mtgee. : — Held : (1) the mtgee. had an incur- 
able interest in the ship ; (2) on the facts, there 
' was evidence upon which the trial judge could 
find that the interest of the mtgee. in the policy 
was not by way of assignment from the owner, 
but was original, &, consequently, the mtgee. was 
not affected by the fraud of the owner ; (3) the 
over-insurance of the freight against war risks was 
a breach of the warranty in the marine policy ; 
(4) deft., by being a party to the issue of the 
policy on the freight against war risks, was pre- 
cluded by waiver or acquiescence from treating 
the marine policy as void for breach of the war- 
ranty ; (5) the loss of the ship by scuttling was 
not a loss by a peril of the sea & was not included 
in the general words of the policy ; it was accord- 
ingly not covered by the policy & therefore the 
action failed. — Samxtel (P.) & Co. v. Dumas, 
[1924] A. C. 431 ; 93 L. J. K. B. 415 ; 130 L. T. 
771 ; 40 T. L. R. 375 ; 68 Sol. Jo. 439 ; 16 Asp. 
M. L. 0. 305 ; 29 Com. Cas. 239, H. L. ; affg. sub 
nom. Samuel (P.) & Co. v. Dumas, Graham Joint 
Stock Shipping Co. v. Merchants Marine Insur- 
ance Co. (No. 2), [1923] 1 K. B. 592, C. A. 

Annotations : — As to (1) Held. Graham Joint Stock Shipping 

Co. V. Merchants Marino Insco. (1922), 02 L. J. K. B. 

509. As to (5) Reid. The Christel Vlnnen, (1924] P. 208 ; 

La Corapania Martiartu v. Uoyal Exchange Assco. Corpn. 

(1924), 131 L. T. 741 ; Banco de Barcelona v. Union 

Marine Inscc. (1925), 30 Com. Cas. 315. 

667. Interest of mortgagee 

derivative.] — Graham Joint Stock Shipping Co. 
V. Merchants Marine Insurance Co., No. 1664, 
“post. 


Bale of a ship 1^ been executed, in the though absolute in its terms, was surahle interest. — Millidgev.Stymkbt 
form prescribed by Merchant Shipping: Intended only as a security ; & there- (1864), 11 N. B. 11. (6 All.) 164.— 
Act, It may he shown that the transfer fore that the transferor has an in- CAN. 
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L. Consignee, Indorsee, eic. 

See, now. Marine Insurance Act, 1900 (c. 41), 
s. 14 (2). 

668. Interest of consignee — Commission on 
cargo.] — Flint v. Le Mesurier (1790), 2 Park 
on Marine Insurances, 7th ed., p. 403. 

Annotations : — Apld. M'Swincy v. Royal ExchaiiRO Asecc., 

(1849), 14 Q. B. 634. Refd. Lucena v. Craiilurd (1806), 

2 Bos. & P. N. It. 269. 

669 . .] — A., residing in Dublin, having 

agreed with B. & C. at Jamaica to send out two sliips 
annually, for wliich they were to provide cargoes 
to be consigned to him, chartered a sliip which was 
to proceed from Bristol to St. Thomas’s, where 
she was to deliver an outward cargo, the property 
of another person, & from thence to Jamaica, 
where she was to take in a cargo from B. C. 
for Dublin ; & by the terms of the cliarterparty 
A. in consideration of guaranteeing the homeward 
cargo was to receive a commission of 2^ per cent, 
upon the homeward freight. The ship was captured 
on her passage from St. Thomas’s to Jamaica: — 
Held : A. had not then an insurable interest 
either in the commission on the freight, or in the 
commission on the sale of the homeward cargo. — 
Knoxc. Wood (1808), 1 Camp. 543, N. P. 

Annotation : — Distd. M'Swincy v. Iloyal Excbang'c Asscc. 

(1849), 14 Q. B. 634, 

670 . .] — STOCKDATJ3 V. Dunlop, No. 

041, ante. 

671 . Consignee with bare right of possession — 
Interest alleged In principal.] — Lucena v. Cuau- 
FURD, No. 555, anf^’. 

672 . .] — Seaouave v. Union Marine 

Insurance Co., No. 054, anic, 

673 . Consignee with lien on cargo — Advances 
on goods — Policy in consignee’s name,] — Conway 
V. Gray, No. 2242, post. 

674 . Interest laid in consignor & 

consignee.] — The ship A*o.ss, belonging to 
pltfs., & the ship Atlantic, on which this question 
arose to Fisher & co., & the cargoes to other 
persons, were insured on a former voyage, & 
captured by the Spaniards & carried into Spain ; 
& the underwriters upon the Atlantic, of whom 
deft, was one, paid as for a total loss. But while 
proceedings for condemnation were pending in the 
Prize Ct. in Spain, C. residing there having been 
severally empowered by the difl'erent owners to 
claim restitution, & to enter into compromise with 
the captors for giving up pari of the cargoes on the 
restitution of the remainder & of the ships, & to 
defray all costs & charges thereon, & to forward 
the ships & goods ivstored to London, &; to pay all 
demands on the ships & goods, agreed with the 
captors, subsequent to the cessation of hostilities, 
that upon giving up to them part of each cargo, 
the rest & the ships should be restored for the 
common benefit of the original ownei*s of both 
ships & cargoes, in the lump. On which C. 
advised pltfs. that he should consign the Atlantic 
to them, with their own ship, the Ross, & draw bills 
on them, which were afterwards accepted & paid, 
for the general expenses of eli’ecting the arrange- 
ment with the cap.ors, & for the outfit of both 
ships ; & refen*ed to this information to guide 
them with respect to insurance ; on wliich pltfs. 
insured the Atlantic by a policy “ on ship, or on 
salvage charges, or on any interest as may be here- 
after declared by the assured : ” <te after a subse- 
quent capture of her by the French, declai'ed 
against deft., who had also underwritten this 
second policy & averred the interest to be, (a) in 
themselves, «& (b) in Fisher & co., the original 
owners of the ship Atlantic : — Held : pltfs. had an 
insurable interest ; as well on account of the 
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whole property captured, of which they owned 
the other ship Ross having been restored at the 
sacrifice of part of the cargoes, for the common 
benefit of all ; which created in them a hotchpot 
interest in the ship Atlantic, & also as representing 
C., who was empowered to act as attorney for all 
the original owners, & to whom such restitution 
in hotchpot was made for their common benefit, 
& who had incurred charges & drawn bHls on pltfs. 
on account of the common concern, which had been 
accepted & paid by them ; & C. having had 

authority to insm^e from Fisher & co., the original 
owners, under their order, on obtaining restitution, 
to forward the ship to London, & to pay all claims 
& demands on her. Though pltfs. would bo 
amenable out of the money recovered to the several 
persons interested, in proportion to their several 
claims on the property in hotchpot, & amongst 
others to deft, himself, as an underwriter on the 
first policy, upon which he had paid as for a total 
loss to Fisher & co. — Robertson r. Hamilton 
(1811), 14 East, 522 ; 104 E. R. 701. 

Annotations : — Consd. JObswortL v. Alliance Marino lusce. 

(1S73), L. R. 8 C. P. 596. Refd. Cleary v. M'Andrew 

(1863), 2 Moo. 1‘. C. C. N. S. 216. 

675 . .] — Carruthers V. Siied- 

DON, No. 587, ante. 

676 . .] — Pltfs., merchants in 

London, were in the habit of receiving consign- 
ments of cotton from correspondents abroad, 
& amongst others from BeU & co., of Bombay, 
making advances thereon by acceptances against 
the consignments. For the purpose of covering 
these consignments & their advances, pltfs. efi’ected 
open floating policies with defts., an insurance co., 
exiiressing that the insurances were made by them 
“ as well in their own names as for & in the name 
or names of all & every person & persons to 
whom the same doth, may, or shall appertain, 
in part or in all.” Each of the policies so effected 
was for £5,000 ” on cotton, etc., from Bombay to 
Ix)ndon,” etc., ” by sliip or ships ; ” ite, as pltfs. 
received advices of the shipments, they declared 
upon the policies, in the usual way, the particulars 
& value of the goods & the names of the vessels 
by which they were shipped. On Apr. 29, 1870, 
Bell & co. advised pltfs. of the shipment of two 
hundred A fifty bales of cotton on board the 
A^lrora, &- of their having drawn upon them for 
£3,000, at six months’ sight, on account of that 
shipment, & requesting them to insui-e the cotton. 
This bill was negotiated by BeU & co. through the 
National Bank of India, with whom the shipping 
documents were lodged as security. The bili, 
with the shipping documents annexed, was trans- 
mitted by the bank to their manager in London, 
& on May 21, pltfs. accepted it ” against delivery of 
shipping documents” for the cotton. With the 
assent of the National Bank, the two hundred & 
fifty bales of cotton per Aurora, valued at £5,000, 
were on May 23 declared by pltfs., who thereby 
intended to insure for BeU & co. & themselves, 
upon two open policies which they then had 
running with defts. ; & pltfs. wrote to the bank 
undertaking ‘ ‘ to hold the amount insured at their 
disposal until payment of their acceptances for 
£3,000 due Nov. 24.” The Aurora left Bombay 
with che cotton on board, & was lost at sea on 
June 11. Pltfs. afterwards paid their acceptance 
& received the biU of lading for the cotton. In 
an action upon the policies to recover for the loss 
of the goods, the declaration averred that pltfs. 
caused themselves to be insui*ed, that they or 
some or one of them were or was interested in 
the goods to the amoimt of aU the moneys by 
them insured thereon, & that the insurances were 
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made for the use & benefit & on account of the 
jierson or persons so interested. Defts. traversed 
these allegations : — Held : (1) pltfs. were entitled 
to recover upon these policies to the extent of their 
advance ; (2) pltfs. had an equitable interest in 
every pfsirt of the cotton as security for their 
liability under their acceptance, &, being also 
consignees to manage the consignment, they were 
(mtitlcd to insure the whole of it in their own names, 
& to its full value, &, having intended by the 
insurances to cover the interests of all parties in the 
cotton, they were entitled to recover the whole 
amount upon a declaration averring interest in 
themselves ; & they would hold any surplus 

beyond their advance as trustees for the other 
parties beneficially interested ; & their right to 
insure & to recover was not limited to their own 
beneficial interest in the goods. 

It seems to be stated on high autliority that a ' 
legal owner, being trustee, may insure & recover 
in his own name, holdmg the proceeds in trust for 
his cestui que trust. This must be on the ground 
that the law will not dispute the legal interest 
which is the legal result of the legal ownership ; 
though in insurance contracts it will also recognise 
an equitable interest as entitling the owner of it 
to enter into or to take advantage of the legal 
contract of insm‘ance (Buett, J.). — Ebswortii w. 
Alliance Marine Insurance Co. (1873), L. R. 
8 C. P. 596 ; 42 I.. J. C. P. 305 ; 29 L. T. 479 ; 
2 Asp. M. L. C. 125 ; revsd. by consent (1874), 43 
L. J. C. P. 394, n., Ex. Ch. 

Annotation: — CoDSd. Samuel v Dumas, Graham Joint 

Stock Shipping Co. v. Merchants Marino Inscc. (No. 2). 

11923] 1 K. 11. 592. 

677. Pledge of bills of lading by consignee — 
Insurance by consignee for benefit of pledgee — Right 
of pledgee to sue in own name.] — Wliere tlie con- 
signee of goods pledges the bill of lading with 
another x^erson as a security for advances made by 
him, & ui^on an agreement that the consignee shall 
cli'ect an insurance on the goods for the benefit 
of the pledgee, & doi)osit the policy with him, the 
X)ledgee may sue on the policy in his own name. — 
Sutherland v. Pratt (1843), 12 M. & W. 16 • 
]3 L. J. Ex. 240 ; 152 E. R. 1092. 

Annotations : — Refd. Ward v. Deck (1863), 13 C. B. N. S. 

668 ; Ebsworth v. Alliance Marine Intice. (1873). L It 

8 C. r. 596. 

678. Agent of consignor — Refusal of goods by 
consignees — Right of agent to insure — Subsequent 
ratification by consignor.] — A. having consigned 
a cargo to B. & drawn bills on liim to the amount 
of it, in favom* of C. his general agent, sent these 
bills together with the bills of lading to C., desiring 
him to transmit them to B. “ that B. may have 
an opportunity of insuring : ” he also drew a bill 
for £300 on C., which was accepted ; B. refused to 
take to the cargo or accept the bills drawn on him : 
C. then effected a policy in his own name, & 
informed A. thereof, who approved of his conduct. 
In an action by C. stating himself in the first count 
to be the agent of A. & averring interest in hirn • 
in the second averring interest in himself : — Held : 
(1) that the policy was good within Marine Insur- 
ance Act, 1788 (c. 56) ; (2) 0. had an insiirable 
interest to the amount of £300. 

I agree that a debt which has no reference to the 
article insured & which cannot make a lien on it 
will not give an insurable interest. But a debt 
which arises in consequence of the article insured 
& which would have given a lien on it, does give 
an insurable interest (Buli.er, J.). — Wolff v. 


Horncastle (1798), 1 Bos. & P. 316 ; 126 E. R. 
924. 

Annotations : — As to (1) Reid. Ebsworth v. Alliaiico Marino 
Inecc. (1873), L. R. 8 (J. 1'. 596. As to (2) Apld. Btirllng 
t’. Vaughan (1809), 11 East, 619. Consd. Ebsworth v. 
.^lancu Marino Insco. (1873), L. 11. 8 C. P. 596. Reid. 
Lucena v. Craufurd (1806), 2 Boa. & P. N. 11. 269 ; Conway 
r. Gray, Conway r. Forbea, Maury v. Sheddon (1809), 
10 East. 536 ; Bolto. Jauson (1813), 1 M. &S. 201. 

679 . For money advanced on bill of lading.] 

— Wolff v. Horncastle, No. 678, ante. 

680. Right of creditor to insure — As indorsee of 
bill of lading.] — The indorsement & delivery of a 
bill of lading to a creditor primd fade conveys the 
whole propci’ty in the goods from the time of its 
delivery. But if the intention of the parties aiJpear 
to have been only to bind the net proceeds in case 
of the arrival of the goods, then an insurance made 
on account of the indorsor, after such indorsement, 
is good. — IIIBBERT V. CARTER (1787), 1 Term RciJ. 
745 ; 90 E. R. 1355. 

AnnotatUms : — Reid. Mnson v. Lickbarrow (1790), 1 II y. 131, 
357 ; Burdick r. Bewoll (1884), 13 Q. B. D. 159. 

681. Goods consigned to consignee to be 

held for creditor.] — A. being indebted to B. witli- 
out any order from him consigns goods t-o C. to bt; 
held for B. & indorses the bill of lading to C. ; 
resolved that B. had an insurable interest in the 
goods so consigned. — lliLL v. Secretan (1798), 
1 Bos. & P. 315 ; 126 E. R. 924. 

Aniuilalion : — Reid. Gcrrnrd r. Lauderdale (1831), 2 llubs. 
& M. 451. 

682. In respect of disbursements.]-— 

Moran, Galloway & Co. v. Uzielli, No. 57, 
ante. 

M. Commission payable to Charterers. 

683. Liability of shipowner to pay.] — A 
charterparty ijrovided that a shiij “ now at 
Philadelphia A chartered for Jai^an ” should, 
after discharging at Jax)an, proceed to British 
Columbia, & there load a cargo for London. The 
charterpaiCy contained the following clause : 
“ A commission of 3f per cent, shall be paid to 
charterers ... on amouiit of tliis chartoiparty 
on the completion of the loading, or should the 
vessel be lost.” The ship was lost on the voyage 
from Philadelphia to Japan: — Held: (1) the 
charterers were entitled to tlie commission pay- 
able to them under the charterpai-ty. 

(2) During the X)endency of the outward voyage, 
the homeward freight may be insured, the policy 
attaches. 

It is quite clear that in this case the shipowners 
could have insured this commission if they were 
minded so to do (Mathew, J. ). — Ward & Co., Ltd. 
V. Weir & Co. (1899), 4 Com. Cas. 216. 

N. Trustee and cestui que trust. 

See, generally. Trusts & Trustees. 

684. Trustee — Right to insure.] — Luuena v. 
Craufurd, No. 556, ante. 

685. .] — (1) The registry of a ship 

is conclusive evidence of the property, even 
between creditors ; excluding all trusts, created 
by acts of the parties ; as, by payment of money 
on a purchase in the name of another. 

(2) Equitable interest insurable : both trustee 
& cestui que trust have an insurable interest. — 
Ex p. Houghton, Ex p. Gribble (1810), 17 Ves. 
251 ; 34 E. R. 97. 

AnnotatioTis :—C7cneraUy, Mentd. The John (1830), 2 Hag. 
Adm. 305 ; De Wolf p. Pitcairn (1809), 17 W. U. 914 ; 
Barton v. Muir (1874), L. R. 6 P. C. 134. 

686. ,J — Rhind V. Wilkinson, No. 

602, ante. 

687 . .] — Ebsworth v. Alliance 

Marine^ Insurance Co., No. 676, ante* 
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ess. Recovery on policy by — Proceeds in 

trust for cestui que trust.] — E bsworth v. Allianob 
Marine Insurance CJo., No. 676, ante. 

689. Cestui que trust — Right to insure .] — Ex p» 
Houghton, Ex p. Gribble, No. 686, ante. 

090. Action by one — Maintainable for full 

amount — Subject to trust.] — Hisoox v. Barrett 
(1747), 2 Park's Marine Insurances, 7th ed. p. 
603, n. 

Annotations: — Consd. Bell v. Ansloy (1812), 10 East, 141 ; 
Cohen v. Hannam (1813), 5 Taunt. 101. 

O. Jamt Owners. 

691. Whether interest of each owner extends 
to entirety.] — In a declaration on a policy of 
insurance pltf. averred that Messrs. iL at the 
time of effecting the policy & at the time of the 
loss, were mtorosted in the cargo which was the 
subject of the insurance “ to a large amount, to 
wit, to the amount of ail tlic money ever insured 
thereon ; ” at tlie trial it appeared that previous 
to effecting the policy, Messrs. II. had admitted 
another mercantile house to a joint concern in 
the cargo insured '.—Held : the averment was 
supported by the evidence. — P age v. Fry (1800), 
2 Bos. & P, 210 ; 3 Esp. 185 ; 126 E. H. 1258. 

A notations : — Distd. Boll tj. Ansloy (1812), 10 East, 141. 
Gonsd. Cohen V. Hiiuuaiii (1H13), 5 Taunt. 101 ; Ebsworth 
V. Alliance Marine Insce. (18.73), L. 11. S C. P. .500. 

692. .] — Bell v. Ansley, No. 461, ante. 

693. — .] — It is necessary in, a declaration 

on a policy truly to describe the interest on which 
the policy is effected. Tiiorefore if A. & B. 
jointly interested effect an insurance & there bo 
two counts, the one averring interest in A. & the 
other averring interest in B., pltf. can recover 
on neitlier count. — C ohen v. Hannam (1813), 5 
Taunt. 101 ; 128 E. R. 625. 

.InnoUUiona ; — Confd. Ebsworth v. Alllauco Marino Insco. 
(1873), L. It. 8 C. P. 580. Refd. Wright u. Wclbio (1819), 
1 Chit. 49. 

P. Captors^ Prize Agents^ elc. 

See Naval Prize Act, 1864 (c, 25), s. 55 ; Prize 
Law. 

694. Prize agents — Arrival of prize — Expecta- 
tion from Crown.] — (1) A squadron of ships of war, 
assisted by land forces, having captured two 
Spanish register ships : — Held : the officers & 
crews of the squadron have an insurable interest 
in the ships captured under 19 Geo. 3, c. 67, before 
condemnation. 

(2) An average loss opens a valued policy. 

(3) Is the expectation a sufficient interest ? 
Wherever a capture has been made, since the 
Revolution, by sea or land, the Crown has made a 
grant : there is no instance to the contrary. 
Then, is the contingency of the ships coming 
home a risk which the captois may provide 
against ? An interest is necessary, but no 
paidiicular kind of interest is required. An agent 
of prizes may insure his profits though th^ are In 
contingency (Lord Mansfield). — Le Gras v, 
Hughes (1782), 3 Doug. K. B. 81 : 99 E. R. 549. 

AnnotaHons: — As to (3) Apid. Wolfl v. Homcastle (1708), 
1 Bob & P. 316 : Boehm v. Bell (1799), 8 Term Rep. 154. 
Dbtd, Pago V. Fry (1800), 2 Boa. & P. 240. The 

Elsebo (1804), 5 C3h. liob. 173. Dbtd. Luceua t*. Oraufurd 
(1806), 2 Bob. 8c P. N. 11. 269. If the Omoa ca4iO [Le Cras 
V. Hu^es] was decided upon the expectation of a grant 
from the Crown, I never can give my aaaeut to such a 
doctrine. That expeotatiou, though founded upon the 
highest prohabUitv, was not an interest (Loud Eldon). 
Copad. liouth V. Thompson (1809), 11 East, 428. Consd. 
& Distd. Devaux v. Steele (1640), 8 Soott, 637. 


695. .] — Oraufurd V. Hunter, 

No. 704, post. 

696. .] — Lucena V. Craufurd, 

No. 666, ante. 

697. .] — Routh V. Thompson, 

No. 471, ante. 

698. .] — Devaux v. Steele, No. 002, 

ante. 

699. Captors of prize — Though adjudged no 
prize.] — Boehm v. Bell, No. 2510, post. 

700. .] — St. Eustatius Cases (circa 1708), 

cited in 4 Ch. Rob. p. 39 ; 1 Eng. Pr. Oas., p. 338 ; 
165 E. R. 528. 

Annotations: — Consd. The Catherine & Anna (1801), 4 
Ch. Rob. 39. Retd. Tabbs v, Bondelack (1801), 3 Bus, 8c 
P. 207, u. 

701 . In expectation of condemnation.] — 

The expectation, arising from the habit of the 
Crown as to prize, has been held an insurable 
interest. — Nicol v. Goodall (1804), 10 Ves, 155 ; 
32 E. R. 803, L. O. 

702. Capture lointly effected.] — A prize 

taken by the Navy & Army conjointly is insurable 
on account of the interest of the captors, under 
45 Geo. 3, c. 72, s. 3, which grants prize so taken 
to the conjoint captoi*s after condemnation, subject 
only to the apportionment of the Crown as to the 
respective shares. — Stirling v. Vaughan (1800), 
11 East, 019 ; 2 Camp. 225 ; 103 E. R. 114.5. 

Annotations: — Brpld. Rolith v. Thompson (1811), 13 East, 
274. Mentd. Doe d. Carnons v. Knight (1826), 8 Dow. & 
Ky. K. B. 348. 

703. Profit to arise from goods.] — Stock- 

dale V. Dunlop, No. 641, ante. 

704. Crown commissioners — Authorised to take 
possession of prize — May insure arrival of prize 
in own names.] — Comics, appointed by the Crown, 
under the authority of an Act of Parliament, 
which enabled them “ to take into their possession 
& care all Dutch ships & effects detained or brought 
into the ports of Great Britain, & to manage, sell, 

disp ose of the same to the best advantage, 
according to the instructions they should receive 
from His Majesty & his Privy Council,” may 
insure in their own names sucli ships & effects, 
after seizui’e abroad, & while they are in transitu 
to this country. — Craufurd v. Hunter (1798), 
8 Term Rep. 13 ; 101 E. R. 1239. 

Annotations: — Consd. Lucena v. Craufurd (1806), 2 Boh. & 
P. N. R. 269 ; Ebsworth v, AJliauoe Marine lueoe. (1873), 
L. R. 8 C. P. 596. Refd. Page v. Fry (1800), 2 Bos. & 1‘. 
240 ; Nautes u, Thompson (1802), 2 East, 385 ; Cousins 
r. Nantes (1811 ), 3 Taimt. 513. 

Q. Bottomry and Respondentia. 

See Marine Insurance Act, 1906 (c, 41), s. 10. 
Bottomry & respondentia generally, see Shipping. 

705. Repayment must depend on arrival of 
vessel.] — An instrument executed in a foreign poH 
by the master of a ship, reciting, that liis vessel 
bound to London, had received considerable 
damage, & that he had borrowed £1,077 to defray 
the expenses of repairing her, proceeded as follows ; 
‘‘ I binxl myself, my ship, her apparel, tackle, etc. 
as wed as her freight & cargo, to pay the above sum 
with £12 per cent, bottomry premium ; 6c I further 
bind myself, said ship, her freight, & cai-go, to the 
payment of that sum, with ail charges thereon, 
m eight days after my arrival at the port of London ; 
& 1 do hereby make liable the said vessel, her 
freigiit ^ cargo, whether she do or do not arrive 
at the port of London, in preference to all other 
debts or claims, declaring that this pledge or 
bottomry hoe now, & must have, preference to all 
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d. Bottomry bond^Afler insurance effeeted.y-^isiTu v. Fleming A Co. (1849), 22 Sc. Jur. 7. — ^SCOT. 

6 . Interest of aeeured boHdholder$.i--^}iMJKiE, Dunn 8c Co. v. 8. BoiTisn Insurance Co. (1885), 3 S. C. 405. — S. AF. 
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Sect. 8. — Imurahie interest : Sub-sect.^Sf Q.,'^R.,''S., to insure the ship to covei* the advances ; & the 
T. & U. Sect. 9 ; Sith-sects. 1, 2 <fe 3.] master took upon himself & his owner the risk of 

other claims & charges, until such principal sum, voyage, maldng the money payable at all 

with £12 per cent, bottomry premium, & all events, & subjectmg the ship to seizure & sale by 
charges are duly paid " ; — Held : this was an 9^, process ‘‘nut of Her Majesty s Htsh 

instrument of bottomry, for an intention sufficiently -j 9^ Admlty. of England, or any ct. of Vice- 
appeared from the whole of it, that the lender Admiralty possessing jurisdiction at the port 
should take upon himself the perU of the voyage ; which the said vessel nught at any time happen 
that the words my arrival, must bo understood , ^ying, or to be, according to the maritime 
to mean mv ship’s arrival ; & that the words, ^ custom of England,” in the event of the 

“Imakeliablethesaid vessel, her freight & cargo, refused acceptance, or being dis- 

whether she do or do not arrive at London ; ” honoured :~Held : this not being such an 
were intended only to give the lenders a claim on hypothecation as could be enforced in the Ct. of 
the ship, in preference to other claims, in case of Admlty., the payment of the money borrowed 
the ship’s ai-rival at some other than the destined depend upon the arrival of the 

nort. Ac unt tn nmvirlfl fnr nf a lr\aa /-if fliy-. vessel, the merchant had no insurable interest in 


« WV/ A > 

198; Tho Mary Ann (18(55), L. 

James W. El well, [1921] 351. 

708 . .] — (1) The master of a vessel has no 

authority to hypothecate, for money borrowed 
at a foreign port for necessary repairs & disburse- 
ments, & at the same time pledge the personal 
credit of his owner for such advances, wdiether 
maritime interest be stipulated for or not. A 
v^essel having put into a foreign port in a damaged 
state, the master borrowed money of a merchant 
there, for necessary repaii-s «S6 disbursements ; 
to secure which, he drew bills upon his owner, & 


Aiimdations : — Mentd. Bristow v. Whitmore (1859), 4 Do 
U. 4t J. 325 : Willis r. raliuer (1859), 7 C. B. N. H. 340; 
The Onwurrl (1873), L. II. 4 A. & E. 38; Miedbrodt v. 
FitzKiraon, Thu EnerKlu (1875), 32 L. T. 579 ; Tho James 
W. Elwell, 1 1921 J r. 351. 

R. Masters' and Seamen's Wages. 

SeCy now, Marine Insurance Act, 1900 (c. 41), 
s. 11. 

S. Shareholders in Companies. 

See Marine Insm-ance Act, 1900 (c. 41), s. 5 (2). 
708 . Insurable interest of shareholder — In com- 


also executed an instrument which purported to ^''^uraoie interest oi snareno aer-in coi 

bo an hypothecaiion of tho ship, carfcn>, i freight ro')'”"” cable.]- 

'By this instrument, tho mercliant who advanced v . Uahris, >.o. 

the money forbore all interest beyond the amount ah *■ riVi vltf., being a sliare- 

nccessary to insm-c the sliip to cov^r the advances ; Atlantic leicgwaph Co., caused him- 

& the master took upon liimsclf & his owner (lij ® insured with deft, in a policy, which 

risk of tho voyage, making the money payable i" <=>>“;><•».« P«?ted form of a marine policy, 
at all events, As subjecting the ship to sekure & with inter mcations & marginal additions, 

sale by virtue of process “ out of Her Majesty’s “n ‘'f f“”"wi'ig words : “ At A 

High Ct. of Admlty. of England, or any ct. of n'" 

Vice-Admiralty possessing jurisdiction at the port v , of the cable on board the Great 

at which the said vessel might at any time happen until it be laid m one 

to be lying, or to be, according to tlie inaritLe 1 ^ a “!* f * 1 

law & custom of England,” in the event of the bills . ’ Imndred words shall have been 

being refused acceptance, or being dishonoured : — i*'*ii*n "‘.'^1 ' a ‘ iH'-oim”*'’ t'i*''^’Aii°“'i^’ 

Held ; this not being such an hypothecation as ^ shall be \ alued at 1200 on the Atlantic 

could be enforced in the Ct. of Admlty., the pay- say on twenty shares, at 110 per 

meiit of the money borrowed not being made to • * also, written opposite to the clause, 

.1 1 .. A. . , . . o touching the adventures, etc., the words, it 

1 1 1 1 1*. -aiiiiV. t* 


is hereby understood A agreed tliat this policy, 
in addition to all perils & casualties herein specified, 
shall cover every risk & contingency attending tho 


depend upon the arrival of the vessel, the merchant 
had. no insurable interest in the ship. 

(2) A mere debt . . . for repairs & disburse- 
ments, could not legally be made the subiect of an 

insurance (Jebvi.s, C.J.).— Stainbank v. Eenkinq & successful laying of the cable, from 

(1851), 11 C. B. 51 ; 20 L. J. C. P. 220 • 17 L T ^ including its loading on board the Great Eastern, 
O. S. 255 ; 15 Jur. 1082 ; 138 E It 389* * * hundred words bo transmitted from 

-innote/tons ;™a4s / o (1) Refd! stainbank r. Shepard (1853) I^^^^^nd to Newfoundland, & vice Versa; Sl it is 

Consd. Moran, Galloway v. Uziehi,' distinctly declared & agreed that the transmission 
nfvr^ ' i _ i .. , . 9^ hundred words from Ireland to New- 

. *-), master of a vessel has no foundland, & vice versa, shall be an essential 

authority to hypothecate, for money borrowed at condition of the policy.” The attempt to lay the 
a loreicn nort tor necessa.Hv ronniwa Xr /’iioVmn.-.AA at i i * 1 .^ 


a foreign port for necessary repairs A disburse- 
ments, by tho same instrument pledge the 
personal credit of his owner for such advances, 
whether maritime interest be stipulated for or not! 
But a bottomry bond may be given at the same 
time with, & as a collateral security for, bills 
drawn on tiie owners for moneys so borrowed. 


cable failed, through the cable breaking wliilst 
it was being hauled in to remedy a defect in the 
insulation ; but one half of the cable was saved : — 
Held : (1) the policy was not on the cable, but on 
pltf.’s interest in ” the adventure,” that is, on the 
profits to be derived by him from the success of 
the adventure ; &, serr^le, the adventure was the 


f ho moflfor poi't lu a dauiaged state, attempt to lay the cable on that voyage ; (2) such 

for f ^ ^ there, an interest wL an insurable interest ; (3) the loss 

* to secure was a loss by the perils insmed against; 
^ whcther the adventure insured, was the 

adventure of laying -the cable on that voyage, or 
f laying it generally, the loss was total, inasmuch 
h by the breaking of tho cable the probability 

lorboie all mterest beyond the amount necessary of laying it was reauced to a mere chance, &- the 
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case was tliorefore within the rule making the loss 
of a ship total at the time of capture, although 
there may exist a apes recuperandi . — Wilson v. 
Jones (1867), L. R. 2 Exch. 139 i 30 L. J. Ex. 78 ; 
15 L. T. 609 ; 15 W. R. 435 , 2 Mar. L. C. 452, 
Ex. Ch. 

Annotations : — As to (1) Consd. Macaura Northern Aasce., 
tl925J A. C. 619. As to (2) Apld. Samuel v. Dumas, [1921] 
A. C. 431. Refd. Griffiths v. Fleminj?, [IflOh] 1 K. B. SO.'i ; 
Re London Coimty Commercial lloiusurance Office, [1922] 
2 Ch. 67. As to (4) Refd. Mooro v. Evans, [1917] 1 K. B. 
4.58. Generally, Refd. Caiiill v. Carbolic Smoke Ball Co., 
[1892] 2 Q. B. 484. 

T. Reinsurance. 

See Scot. 9, post; Marine Insurance Act, 1900 
(c. 41 ), 8. 9. 

U. Wagering Pol idea. 

See Part IX., post. 


had occurred, & as defts. had bound themselves 
to pay as might be paid on the original policy, 
they were liable to the extent of £1,000 ; but 
they could not be held liable for more, as the under- 
writers of the Lloyd’s policy were not the “ factors, 
servants, or assigns ” of pltfs. within the meaning 
of the suing & labouring clause, & defts. were not 
liable, at least by virtue of that clause, for any part 
of the expenses incurred in floating the ship. — ■ 
UziELLT V. Boston Marine Insurance Co. (1884), 
15 Q. B. D. 11 ; 54 L. J. Q. B. 142 ; 52 L. T. 787 ; 
33 W. R. 293 ; 1 T. L. R. 49 ; 5 Asp. M. L. C. 
405, C. A. 

Annotations: — Consd. & Distd. WcBtcm Assce. of Toronto 
V. Poole, [1903] 1 K. B. 370. Consd. British Dominions 
General Insce. v. Duder, [191 .5] 2 K. B. 394. Refd. Nelson 
V. Empress Assce. Corpn. (1905), 10 Com. Cas. 237 ; A.-G. 
V. Eorsikrinirsakt. National (of Copenhagen) (1924), 93 
L. J. K. B. 679. 

-.] — See Sect. 24, post. 


Sect. O.—RONSURANCE. 

Sub-sect. 1. — In General. 

See, generally. Part 1., Sect. 8, ante ; Marino 
Insurance Act, 1906 (c. 41), s. 9. 

710. Need not be so described.] — Mackenzie 

V. WlliTWORTii, No. 500, ante. 

711. ‘‘ Insured only for £4,000 ” — Insurance by 
mortgagee without knowledge of insured.] — Resps. 
in a proposal for the reinsurance of a ship in 
applts.’ CO., stated that she was “ insured only 
for £4,000.” This was the amount of the original 
insurance. The proposal also contained the 
amoimts of insurances effecG^d in other offices, 
but from this list, an insurance, effected without 
resps.’ knowledge by a mtgee., was omitted : — 
Held : the words “ insured only for £4,000,” must 
be construed as sLvting the amount of the original 
insurance, & not as a representation of the sum 
t/otal insured in all offices whatever ; the occasion 
on which, & the purpose for which tla; words 
were used, suggesting some limitation on their 
generality. — Anderson ?’. Pacific Fire & Marine 
1nsur.\nce Co. (1809), 21 1.. T. 108 ; 3 Mar. J^. C. 
294. 

712. Notice of abandonment — Unnecessary be- 
tween reinsurers & reinsured.] — Upon a con.struc- 
tive U)tal loss happening to the .ship insured, notice 
of abandonment need not be given to the under- 
writers of a policy of re-insurance. I’lie owners 
of a ship insured her for twelve months in an 
ordinary Lloyd’s i)olicy, wliieh contained a suing 
iVc labouring clause. The underwriters f>f the 
Jiloyd’s policy re-insured t hemselves with a French 
CO. which re-insured itself with defts. The 
policy underwritten for the French Co. by defts. 
was for £1,000, bound them to pay as might be ' 
paid on the original policy, was to cover the risk 
of total loss only, &; containcjd a suing <fc labouring 
clause. Whilst the policy was in force, the ship 
went a.shore &; was much damaged. Her owners 
gave notice of abandonment to the underwriters 
of the Lloyd’s policy, but notice of abandonment 
was not given to defts. : the underwriters of the 
ship ultimately settled with her owners at 88 per 
cent. They expended more than £5,000 in floating 
the ship, & sold her to a builder, wlio repaired her 
at a cost of £9,000, & resold her for £11,200. 
The cost of floating the ship, after deducting the 
price paid by the shipbuilders, being added to the 
88 per cent, represented a loss of 112 per cent. 
In an action by the Prcncli co. as re-insurers 
against defts. : — Held : a constructive total loss 


Sub-sect. 2. — Incorporation of Clauses 
OF Original Policy. 

713. Clauses incorporated unless inconsistent.] 

— Joyce v. Realm Marine Insurance Co., No. 
18, ante. 

714. Continuation clause.] — Franco- 

lIuNGARiAN Insurance Co. v. Merchants Marine 
In.surance Co. (1888), cited in 5 Com. Cas., p. 412. 

Annotation : — Distd. Charlesworth r. Faber (1909), .5 Com* 

Cas. 408. 

715. — — .] — A policy of rein.surancc on a 

ship, expressed to be for <fe during the space of 
twelve months, commencing Oefc. 18, 1898, & 
ending Oct. 18, 1899, contained the clause, ” being 
a reinsurance subject to the same clauses 
conditions as the original policy, & to pay as may 
be paid thereon.” The original policy was for 
the same period as the reinsurance policy, & con- 
tained the following clause : ” Should the vessel 
bo at sea or abroad on the expiration of this policy, 
it is agreed to hold lier covered until the arrival 
at her port of final destination . . . at a pro rata 
daily premium.” After Oct. 18, 1899, the ship 
was lost while on a voyage to her port of final 
destination. In an action on the reinsurance 
policy ; — Held : the continuation clause in the 
original policy was a usual clause, &the reinsurance 
policy was not invalidated by reason of the non- 
disclosure of the fact that tlic original policy con- 
tiiined the clause ; but the reinsurance policy being 
for a period exceeding twelve months was null 
void. — Charlesworth v. Fader (1900), 5 Com. 
Cas. 408. 

Annotation: — Mentd. Soc. Daf* Hotels Iteunis (Soo. Aiinu.) 

V . Hawker (191 3), 29 T. L. R. 578. 

716. Warehouse to warehouse clause.] — 

Marten v. Nippon Sea & I.and Insur.\nce Co., 
Ltd., No. 850, post. 

Ill, Or unusual.] — Property Insurance 

Co., Ltd. v. National Protector Insurance Co., 
Ltd., No. 1230, post. 

Suing & labouring clause.] — See Sect. 22, sub- 
sect. 3, post. 


Sub-sect. 3. — Construction of Particular 

Clauses. 

See, now. Marine Insurance Act, 1906 (c. 41)* 
9. 9 (1), (2). 

718. “ To pay as may be paid ” — Payment on 
original policy — Not condition precedent to recover.] 

Western PART 11. SECT. 9, SUB-SECT. 3. 

U, 244. — g. Clause limiting time for action.] 

— PltfH. having iiisnrcd a steamer for 


PART II. SECT. 0, SUB-SECT. 1. Maiunk Insurance Co. tJ. 
I. AgetU'a acceptance of ri^k - ^uranck Co. (1880), 5 A, 
Rinding contract,] — Canada CAN. 
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8ecU Q. — Jieinmirance : Svb’Sed. 

— Co. A. haviiiig insured a ship, reinsured par^- of 
their risk with co. B., A? duly paid tliem the 
premium. The reinsurance policy issued by co. 
B. contained the following clause : “ Being a 

reinsurance applying to the lines of the A. Insur- 
ance co., policy No. , subject to the same terms 
& conditions as tlie original policy, & to pay as 
may be paid thereon.” The sliip sustained damage 
by perils insured against, & the A. co. became liable 
upon their policy, but had, as yet., paid nothing 
thereon. Both cos. having gone into liquidation, 
the liquidator of tlie A. co. claimed in the winding 
up of the B. CO. the amount secured by the policy 
of reinsurance : — Held : payment by the A. co. 
on tlieii* original policy was not a condition 
precedent to their recovering against the B. co. 
on the policy of reinsurance.^ — lie Eddystone 
Marine Insurance Co., Ex p. Western Insur- 
ance Co., [1892] 2 Ch. 423 ; (U L. .T. Ch. 302 ; 60 
L. T. 370 ; 40 W. B. 441 ; 8 T. L. K. 393 ; 30 
Sol. .To. 308 ; 7 Asp. M. U C. 107. 

Annotations : — Consd. lie law Guarantee Trust & Accitlent 
Soe., Liyerpnol Morttfaue Insce. Cose, flDlIJ 2 Ch. 
G17. Befd. Riitish Dominions General Ijisce. r. Dudor, 
11915J 2 K. li. ; Norwich Union Fiix; Jnsec. Soc. v. 
Colonial Mutual Firolnsce., [1922J 2 K. B. 461. 

719. Reinsurer’s liability — Limited to loss 

for which Insurer liable.] — A policy of reinsurance 
contained the following clause : “ Being reinsur- 
ance subject to the same clauses & conditiotis as 
the original policy, & to pay as may be paid 
thereon, but against the risk of total &/or con- 
structive loss, total loss only.” The ship insured 
by the original policy stranded A: wa.s abandoned, 
& the underwriters paid a total loss. The re- 
insurance refused to iwiuiit any liability to pay 
under the policy of reinsurance, upon the ground 
that the ship had never been shown to be a con- 
structive total loss: — Held: upon the true con- 
struction of this clause, it did not bind the reinsurer 
to pay such sum as the insurer might clioose to 
pay the assured, whether liable or not. — C hippen- 
dale V, Holt (1895), 0.5 L. J. Q, B. 104 ; 73 
L. T. 472 ; 44 W. E. 128 ; 12 T. i.. K. 50 ; 40 
Sol. Jo. 99 ; 8 Asj). M. E. C. 78 ; 1 Com. C.as. 
197. 

Annotations ; -Eefd. Marten v. Steamsbip Owners’ Under- 
writing Aseocn. (l‘J02), 71 L. J, K. B. 718 ; Ht. Paul Fire 
& Marine Insce. v. Morice (1906), 11 Com. Cas. 153: 
He Law Guarantee Truat & Accident Soc., Liverpool 
Mortgage Inscc. Cane, 1 1914 J 2 Ch. 617 ; Street v. Royal 
Exchange Assce. (1914), 111 L. T. 235. llantd. China 
Traders Insce. r. Royal Exchange Aasce. Conm., 

2 Q. B. 187. I 

720. .] — Pltfs. were under- 

writers of a vessel against all risks, tlie vessel being 
valued in the policy at jil0,000. Attached to 
the policy was a printed memorandum containing 
certain clauses called the Institute Time Clauses, 
one of wliich was as follows : ” The insured value 
shall be taken as the repaired in ascertaining 
whether the vessel is a constructive total loss.” 
Pltfs. had taken risks on many other vessels, in 
respect of which they had issued other policie. 3 . 
Pltfs. effected a policy of reinsurance with deftg. 

“ against the risk of total &/or constructive total 
loss only, warranted free of all average Ac/or 
salvage charges, being a reinsurance applying to 
policy or policies. A: to pay as may be paid thereon.” 
The Institute Time Clauses were printed upon the 
reinsurance policy, but many of them were struc k 


out iunludiDg the clause whicli stipulate tliat the 
insured value was to be taken to be the repaired 
value in osceitaining wliether the vessel was a 
constructive total lose. The vessel became a 
constructive total loss if the ordinary rules were 
applied to ascertaining the fact, but if the repaired 
value was to be taken at £16,000 Ac not at its true 
figure she was not a constructive total loss : 
Held: (1) pltfs. were not entitled to recover, 
inasmuch as by the policy of reinsurance defts. 
only reinsured the risk of total loss which arose 
when the repaired value was taken at £16,000 ; 
(2) pltfs. were not liable for, & therefore could 
not reinsure any other kind of total loss, Ac the 
words “ to pay as may be paid thereon ” in the 
policy of reinsurance meant only to pay as the re- 
assured might have been compellable fx) pay. — 
Marten v. Steamship Owners’ Underwriting 
Assocn. (1902), 71 L. J. K. B. 718 ; 87 L. T. 208 ; 
50 W, E. 587 ; 18 T. L. E. 013 ; 9 Asp. M. L. i\ 
339 ; 7 Com. Cas. 195. 

Annotations: — GcneraUi/, Befd. Street t). Royal Exclinuge 

Aflseo. (1914), 111 L. T. 235 : Norwich Union Fire InBce. 

Soc. r. Colonial Mutual Fire Inacc., |1922) 2 K. B. 461 

721. Subject to same terms as original policy or 
policies — Original policy warranted free from par- 
ticular average — Reinsurance policy warranted free 
from all average.] — Defts. reinsured pltfs. by a 
policy ” on nitrate warranted free of all average ; ” 
” subject to the terms, clauses & conditions of the 
original policy or policies ; ” “ including risk of 
craft to & from the ship ; ” ” beginning tlie 
adventure . . . from . , . tlie loading tlieroof on 
board the said sliip.” Two original policies 
contained similar provisions Sc also these clauses : 
” Each craft or liglvter being deemed a separate 
insurance ; ” “ In event of any loss . . . before^ 
completion of loading . . . the liability liereunder 
shall be in the same proportion as it would have* 
been on completion of loading.” Wlien part of 
a quantity of nitrate intended to bo shipped liad 
been loaded on board it was destroyed by fin*. 
The rest which was in lighters was uninjured : — 
Held : the loss was covered by the policy. — 
Assicurazioni Generali op Trieste v. Royal 
Exchange Assurance Corpn. (1897), 13 T. L. E. 
307 ; Bub nom. General Insurance Go., Ltd. of 
Trieste v. Eoyal Exchange Assurance (’orpn., 
2 Com. Cas, 144. 

722. Variation of terms of original policy — 

Without knowledge of reinsurer,]— I vOwer Rhine 
Sc WURTEMBERO INSURANCE ASSOCN. V. SEDGWICK, 
No. 340, ante. 

723. .] — Norwich Union Eire 

Insurance Society v. Colonial Mutual Eire 
Insurance C!o., No. 1160, post. 

724. Two slips signed by underwriter.] — 

In Jan. 1911, D. Sc W. initialled a slip agreeing 
to insure the Olympic Sc Titanic for twelve months 
from delivery. Shortly thereafter pltfs. agreed to 
reinsure pait of this riek. In Dec. 1911, deft, 
imtialled a slip for reinsuring a portion of pltfs.’ 
risk ‘‘ for twelve months from exjpiration or 
delivery, clauses Sc condition as onginal.” In 
Jan, 1012, the Titanic^ not having yet been 
delivered by the shipbuilders, D. Sc W. initialled 
another slip in the following terms : “ Olympic, 
Tiianie, twelve months from expiry.” No intima- 
tion was given to D. & W, or to pltfs.’ agent that 
this was intended to be anything else but what it 
purported to be^ — namely, a renewal for a further 


£1,500, reinsured with dofta. for £500, 
under a policy which provided that no 
suit should be maintained thereon 
unless commenced “ within the term 
of twelve months next after any loss 
or damage shall occur.” The stumer 


was Injured lu Nov, 1854, & pltfs. 
having paid the amount claimed on 
Aug. 9, 1856, brought this action on 
Aug. 8, 1866. to recover from (lefts, 
their proportion :~^Ileld : too late, 
for that the loss or damage referred to 


in (lefts.’ policy was the injury to the 
vessel, not the payment by pltfs. — 
PllOVlNCUAL Inbubanck Oo. V . AItna 
Insubanob Co. (1868), 10 U. O. R, 
135.— OAH, 
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twelve months after the expiry of the first twelve 
months, although it had been arranged with the 
leading underwriter that if the same amount of 
insurance was obtained on the second slip as on the 
first, the insurance should be treated, so far as the 
Titanic was concerned, not as a renewal but as a 
confirmation of the original twelve months. 
The same amount of insurance was in fact obtained 
on the second slip, although some of the under- 
writers were different ; & before a policy was issued 
an intimation was sent to some of the under- 
writers, but not to D. & W. or to pltf.’s agent, 
explaining that the insurance so far as concerned 
the Titanic would commence from the delivery 
of the ship. A policy was issued by D. & W. on 
Apr. 3, 1912, insuring the Titanic for £2,500 from 
Apr. 2, 1912 ; by a policy dated Apr. 10, 1912, 
pltfs. reinsured D. & W.’s risk to the extent of 
£400 ; on Apr. 11, 1912, deft, underwrote a 
policy reinsuring pltfs.’ risk to the amount of £80. 
This policy contained the following clause : 
“ Being a reinsurance for account the Scottish 
National Insurance Co., Ltd., subject to the same 
clauses & conditions as original policy or policies, 
<fc to pay as may be paid thereon.” The Titanic 
having been lost on Apr. 15, 1912, pltfs. paid 
D. &; W. under the policy of Apr. 10, &now sought 
to recover from deft, under the policy underwritten 
by him on Apr. 11, 1912. Deft, contended that 
the initialling of the second slip had the effect 
of cancelling the first slip, & that there was no 
“ original policy ” such as was contemplated by 
the policy imderwritten by him : — Held : the 
second slip did not cancel the first slip & the 
policy of Apr. 10 was the “ original policy ” 
referred to in the policy of Apr. 10, &; therefore 
deft, was liable. — Scottish National Insurance 
Co., Ltd. v. Poole (1012), 107 L. T. 087 ; 29 
T. li. IL 1 6 ; 57 Sol. Jo. 45 ; 12 Asp. M. L. C. 266 ; 
18 Com. Cas. 9. 

Annoiaiions : — Folld. Enianuol r. Weir (1914), 30 T. L. H. 

CAS. Refd. Norwich Union Fire luscc, Soc. v. Colonial 

Mutual Fire Insce., [1922] 2 K. B. 461. 

725. More than one policy — Intention of 

reassured.] — By three policies of insurance dated 
respectively May 6, May 11, & Aug. 4, 1910, pltfs. 
insured the ship Kynance. The first two policies 
wore for £500 each <fc covered the vessel from 
Newcastle, New South Wales, to port or ports on 
the west coast of South America. The vessel 
was valued at £12,000, & the risk was to continue 
until thirty days after arrival at final port of dis- 
charge or until sailing on next voyage. The third 
policy, for £1,000, covered the vessel from 
Valparaiso &/or port or ports on the west coast 
of South America to the United Kingdom or 
(Continent or the United States. The vessel was 
valued at £10,000. llisk to commence from 
expiration of previous policy. 

On Aug. 9, 1910, pltfs. reinsured the vessel 
witli deft, at & from Valparaiso &/or any port or 
jxnts on the west coast of South America to the 
United Kingdom, Continent or United States. 
The ship was valued as in original policy. The 
policy was stated to be a reinsurance “ subject 
to the same terms clauses & conditions as the 
original policy or policies & to pay as may be paid 
thereon.” The charterparty under which the 
vessel made her voyage with a cargo from 
Newcastle, New South Wales, to the west coast 
provided that she should discharge at Valparaiso, 
or if ordered by the charterers’ agents after her 
arrival there, should discharge at any safe port on 
the west coast not north of P., & by arrangement 
between charterers & owners she did not dis- 
charge all her cargo at Valparaiso, but proceeded 


towards T., a west coast port not north of P., 
where she was to load a cargo under a fresli 
charterparty for a voyage to a European port. 
On her voyage from Valparaiso to T. she became 
a total loss. Pltfs. having paid the owners for a 
loss under the first two policies, sued deft, on the 
policy of reinsurance. Deft, contended that pltfs. 
did not intend by the reinsurance to cover any risk 
except that under the third policy, & adduced in 
support of that contention evidence of the instruc- 
tions given by pltfs. to their brokers, but uncom- 
municated to defts., on effecting the reinsurance : 
— Held : the reinsurance policy covered pltfs.’ 
risk under “ original policies,” & the natural, 
meaning of the contract could not be narrowed, 
as applying to one only out of the three original 
policies by evidence of intention on the part of 
pltfs. uncommunicated to deft., to protect them- 
selves only in respect of that single poHcy. — 
Reliance Maiunb Insurance Co. v. Duder, 
[1913] 1 K. B. 265 ; 81 L. J. K. B. 870 ; 100 L. T. 
936 ; 28 T. L. R. 469 ; 12 Asp. M. L. C. 223 ; 17 
Com. Cas. 24, 227, C. A. 

Annotations: — Distd. Janson r. Poole (1915), 84 li. J. K. B. 

1543. Refd. Norwich Union Fire Insco. Soc. v. Colonial 

Mutual Fire lusce., [1922] 2 K. B. 461. 

726. .] — A ship was insured by 

certain policies by pltfs., who were underwriters to 
Lloyd’s, for a voyage “ from Newcastle, N.S.W., to 
port or ports, place or places of call, &/or discharge, 
I backwards & forwards & forwards <fc backwards 
in any order or rotation on the West Coast of 
South America,” at a premium of 70s. per cent., 
cargo screened coal or held covered. The ship 
was valued at £12,000 & the risk was to continue 
for thirty days after arrival at final port of dis- 
charge, or until sailing on next voyage, whichever 
might first occur. The ship was also insured by 
a IJoyd’s policy issued by pltfs. for a voyage “ at 
& from Valparaiso &/or port or ports <fe/or place 
or places in any order or rotation on the West 
Coast of South America ” to the United Kingdom 
or Continent of Europe or the United States, at a 
premimn of 80s. per cent. “ warranted nitrate or 
held covered at a premium to be arranged.” 
The ship was valued in this policy at £10,000, & 
the risk was to commence from the expiration of 
the previous pobey. Pltfs. then reinsured the 
ship with deft, for a voyage “ at & from Valparaiso 
&/or port or ports &/or place or places in any 
order or rotation on the West Coast of South 
America ” to the United Kingdom, Continent 
of Europe, or the United States against the 
risk of total &/or constructive total loss of the vessel 
only at a premium of 40s. per cent., “ being a 
reinsurance applying to policy or policies under- 
written by Lloyd’s underwriters subject to the 
same clauses conditions as original policy or 
policies, & to pay as may be paid thereon.” Tlie 
ship was “ valued at £10,000 or as in original 
policy or policies,” & the policy contained the 
clause “ warranted nitrate or held covered at a 
premium to bo arranged.” The vessid was 
chartered to load a cargo of coal at Newcastle, 
N.S.W., & under the charterparty the charterers 
directed her to discharge the cargo at Valparaiso, 
& bills of lading were issued making it deliverable 
at that port. She was then to proceed under a 
second charterparty to Tocopilla to load a nitrate 
cargo for a European port. When the vessel 
reached Valparaiso it was agreed between the 
owners & the charterers under the first charter- 
party that, instead of delivery the wdiole of the 
cargo of coal at Valparaiso, she should proceed 
with 800 or 900 tons of the coals still on board & 
deliver same to charterers at Tocopilla. This 
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arrangement relieved the captain from the 
necessity of taking ballast on board for the voyage 
from Valparaiso to Tocopilla. On the voyage 
to the latter port the vessel stranded Sc became 
a total loss, Pltfs. paid the owners of the ship for 
a loss under the policies on the first voyage. In 
an action on the policy of reinsurance : — Held : 
(1) the policy of reinsurance, inasmuch as it was 
in respect of a named cargo & of a named value, 
was intended to recover the homew'ard voyage 
from Valparaiso to the United Kingdom, & not 
to cover the cross voyage from Newcastle to the 
West Coast of South America, & therefore deft, 
was not liable ; (2) evidence extrinsic to the policy, 
namely of the slip, pltfs.’ books & the evidence 
of deft, were admissible to identify the policy 
which was being re-insured & to show that the 
policy was intended to be a policy on the home- 
ward voyage, the intention to insure a particular 
voyage having been communicated to deft. — 
Janson r. Poole (1915), 84 L. J. K. B. 1543 ; 31 
T. L. H. 336 ; 20 Com, Cas. 232. 

727. Reinsurance of excess — Per named lines — 
Goods intended for named lines lost.] — A contract 
of reinsurance provided that the reinsurers 
should take the excesses of the original insurers 
over a certain amount upon steamers belonging 
to certain lines. The contract covered such 
excesses on voyages {infer alia) from A. to B. &; 
from B. & C. Goods on board a “tramp “ steamer 
on a voyage from A. to B. which would liave 
formed part of the cargo of a liner on a voyage 
from B. to C., & would have been covered by the 
contract were totally lost between A, & B. : — 
Held : the lo.ss was not covered by the contract, — 
Insurance Co. op North America r. North 
(.’HINA Insurance Co, (1898), 15 T. I.. K. 101 ; 4 
Com. Cas. 07, C. A. 

728. Policy covering risk of craft, each 

craft to be deemed a separate Insurance- — Loss on 
one craft below limit of reinsurance.] — Pltfs by a 
policy of insurance underwrote a risk of £1,914 upon 
a cargo of wheat per steamship from Ghenitschesk, 
in the Black Sea, to the United Kingdom, the risk 
being from warehouse to warehouse. Pltfs. 
reinsured tlieir risk with dtdts, <k other under- 
writers for “£1,000 in excess of £500.” To the 
pohey of insurance the following clauses were 
attaclied : “ including all risks of craft &/or raft 
&/or of any si)ecial lighterage (each craft, raft, 
package or lighter to be deemed a separate insur- 
ance) . . . “ ” warranted free of particular 

aveiage, unless the ship, or craft, or cargo be 
stranded, sunk . . The ship’s cargo was worth 
upwards of £23,000. A barge going to the ship 
with wheat to tlie value of £3,000 sank, pltfs.’ 
interest in the cargo being about £400, & pltfs. 
became liable to the cargo owners under their 

respect of the loss to the extent 
of £298, which they paid . Pltfs. then claimed from 
V U® proportion of the £298 which they 
(defts.) had undertaken to be responsible for under 
their policy of reinsurance. Defts. refused to 
pay, upon the ground that pltfs.’ liability with 
regard to the barge was not in “ excess of £500 ” 
& as each barge was to be deemed a separate 
insurance, they were not liable to pltfs. upon the 
policy of reinsurance. In an action upon the 

PART II. SECT. 9, SUB-SECT. 4. 

h. Defences of insurer against 
assured Amikthle to reinsurer.] — In 
an action by the insurer against the 
reinsurer, the latter has a right to 


policy of reinsurance : — Held : defts. were liable. 
The clauses could not be read as in any way 
affecting the contract of reinsurance, which was a 
contract by defts. to indemnify pltfs. from the 
excess of the risk they had undertaken over £500 
up to £1,000, & pltfs. had undertaken a risk of 
£1,014 which w’as in excess of £500. — South 
British Fire & Marine Insurance Co. op New 
Zealand v. Da Costa, [1900] 1 K. B. 456 ; 75 
L. J. K. B. 276 ; 94 L. T. 435 ; 54 W. R. 420 ; 22 
T. L. R. 305 ; 50 Sol. Jo. 292 ; 10 Asp. M. L. C. 
227 : 11 Com. Cas. 81. 

729. Reinsurance of total or constructive loss 
only — To follow hull underwriters if compromised — 
Compromise of alternative claim for total or partial 
loss.] — Pltf. took out a policy of reinsurance wdth 
defts. wdiich contained the following clause ; 
“ Being a reinsurance & to pay as per original 
policy or policies, but the insurance is against 
the risk of the total or constructive total loss of 
tiie steamer only, but to follow hull underwriters 
in the event of a compromised or arranged loss 
being settled.” The owner of the insured ship 
brought an action against the hull underwriters 
claiming for a constructive total loss & alternatively 
for a partial loss. Tliis action was compromised 
witljout anything being said as to whether the 
settlement was as for a constructive total loss or .as 
for a partial loss. In an action on tlie reinsurance 
policy : — Held : as a claim had been Juade by the 
shipowner in respect of a constructive total loss 
& had betm persisted in down to the settlement of 
the action which had been compromised, there w’as 
a compromised loss within the terms of the re- 
insurance policy, even though there had been also 
an alternative claim in respect of a p.artial loss. — 
Street v. Royal Exchange Assuhanc’E (1914), 
in L. T. 235 ; 30 T. L. R. 495 ; 12 Asp. M. L. 0. 
496 ; 19 Com. Cas. 339, C. A. 

Annotation: — Re!d. Norwich Union Fire Iukcc. Soc. r. 

Colonial Mutual Fire Inscc., fl‘.)221 2 K. B. 461. 


Sub-sect. 4. — Settlement op Losses. 

730. Defences of Insurer against assured — 
Available to reinsurer — Discovery.] — In a action 
by an underwriter on a i)olicy of marine insurance 
brought by him against a reinsurer the latter is 
entitled to discovery of ship’s papers. 

All the defences open to the original under- 
writer against the assured were open to the re- 
insurer (A. L. Smith, L.J.). — China Traders’ 
Insurance Co. v. Royal Exoiianoe Assurance 
CORPN., [1898] 2 Q. B. 187 ; 67 L. J. ti. B. 736 ; 
78 L. T. 783 ; 46 W. R. 497 ; 14 T. L. R. 423 ; 42 
Sol. Jo. 507 ; 8 Asp. M. L. C. 409 ; 3 Com. Cas. 
189, C. A. 

AnnclfUions : — Refd. Tanuonhauin r. Heath, 11908] 1 K. B, 
1022 ; Tonerla Modema Franco Kynafiola r. New Zealand 
luBcc., [1924] 1 K. B. 79. 

731. Loss by peril Insured against -- Proof of 

loss.] — Shipowners insured their ship witli pltfs. 
for a voyage against partial as well as total Joss, 
the sound value of the ship being expressed in 
tlie policy to be a^eed at a spec id ed sum. The 
pltfs. reinsured with deft, against the risk of 
total or constructive total loss only, the ship 
being valued as per original policy. The policy 
of reinsurance was in the form of an ordinary 
Lloyd’s policy, containing in print the usual 

k. Settlement between insurer <fr as- 
sured — Whether binding on reinsurer.] 
— PufENix Insurance Uo. v. Anchor 
Insurance Co. (1883), 4 O. U. 624. - 

CAN. 


raise all defences which could Uav 
been raised iu an action by the assui'oi] 
— National Marine Inhuranc^e Cc 
OP Australasia v. Halfky (1879 

5 V. L. H. 220.— AUS. 
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undertaking by the assurers to contribute to 
suing & labouring charges. It also contained 
in writing the following clauses ; “ Being a re- 
insurance subject to the same clauses & conditions 
as the original policy & to pay as may be paid 
thereon ” ; “ No claim to attach to this policy 

for salvage charges.” During the course of the 
insured voyage the ship stranded & suffered 
damage. Tlie probable cost of getting her afloat, 
taking her to a port of repair, & repairing her, 
exceeded the agreed value of the ship as expressed 
in the policy, but as it was in fact less than her real 
repaired value the owners elected not to give notice 
of abandonment. The ship was floated & placed 
in a condition of safety, & subsequently taken to a 
port of repair & repaired. The owners recovered 
from pltfs. upon their policy £107 per cent, of their 
proportion of the agreed value of the ship, that sum 
being made up partly of the expense of repairs 
& partly of the expense of floating her. Pltfs. 
then sued deft, for the full amount underwritten 
by him as in respect of a construction total loss, 
or in the alternative for his proportion of the suing 
& labouring charges : — Held : {1) there being, in the 
absence of a notice of abandonment by the owners, 
no original liability upon i)ltfs. to pay as for a 
constructive total loss, tlie mere fact that they 
had paid, in respect of a partial loss & suing 
labouring charges combined, upwards of 
£100 per cent, did not entitle pltfs. to recover 
that sum from deft, as for a constructive total 
loss under tlie words “ to pay as may bo paid 
thereon ” ; (2) the clause providing that no 

claim was to attach for “ salvage charges ” 
excluded deft.’s obligation to contribute to the 
suing &; labouring charges,' notwithstanding the 
omission to delete the printed clause imposing 
that obligation. 

The printed clause & wi’itten clause being in- 
consistent the latter must prevail (Bigiiam, J.). 

(3) To constitute a constructive total loss there 
mu.st be not only such damage to the vessel as 
to make her not worth repairing, but there must 
also be a notice of abandonment (Bioham, ,T.). 

(4) The reinsurer when called upon to perform 
his promise, is entitled to require the reassured 
first to show that a loss of the kind reinsured has 
in fact happened ; & secondly that the reassured 
has taken all proper & businesslike steps to have 
the amount of it fairly & carefully ascertained 
(Bigham, J.). — Western Assurance Co. of 
Toronto v. Poole, [1003] 1 K. B. 370 ; 72 
1.. J. K. B. lOo ; 80 L. T. 302 ; 9 Asp. M. L. C. 
390 ; 8 Com. Cas. 108. 

A nnoiations : — A 8 to (2) Apld. Crouan v. Stanicr, [1904] 

1 K. B. 87. Oencrallu, Reid. Street v. Royal Kxchaugo 

A88ce. (1914), 111 L. T. 235 ; British Dominions General 

Insoe. V. Duder, [1915] 2 K. B. 394. 

732. .] — Nelson v. Empress Assur- 

ance CoRPN., Ltd., No. 105, ante, 

733. Amount of loss — Ascertainment by proper 
means.] — W estern Assurance Co. of Toronto 
V. Poole, No. 731, ante. 

734. Compromise between Insurer & assured — 
Reinsurer entitled to benefit.] — (1) A contract of 
reinsurance is a contract of indemnity, & therefore 
where the original underwriters have entered 
into a compromise with the assured with regard 
to a loss the reinsurers are entitled to the benefit 
of such compromise notwithstanding that they 
had at first refused to join in such compromise, 
& are not liable to the original underwriters for the 


full amount of the loss where the original under- 
writers have discharged their liability by payment 
to the assured under the compromise of a less 
amount. 

(2) The reinsurers arc, however, also liable to 
their proportion of the expenses incurred in ob- 
taining the compromise. — British Dominions 
General Insurance Co., Ltd. v. Duder, [1916] 
2 K. B. 394 ; 84 L. J. K. B. 1401 ; 113 L. T. 210 ; 
31 T. L. R. 361 ; 13 Asp. M. L. C. 84 ; 20 Com. 
Cas. 270, C. A. 

Annotations: — Aa to (1) Distd. British Union & National 
Insce. V. Rawson, [l9l6]2Ch.476. Rrfd. Norwich Union 
Fire Insce. Soc. v. Coionial Mutual Firo Insoe., [1922] 2 
K. B. 461. 

735. Expenses thereof — Proportionate lia- 

bility of reinsurer.] — British Dominions General 
Insurance Co., Ltd. v. Duder, No. 734, ante. 


Sect. 10. — VALUED POLICIES. 

Sub-sect. 1. — Nature and Objects. 

See Marine Insurance Act, 1906 (c. 41), s. 27. 

736. Not a wagering policy.] — Lewis r. Rucker, 
No. 760, post. 

Wagering policies generally, see Part IX., post. 

737. Distinguished from open policy.] — Lewis 
V. Rucker, No. 760, post. 

738. .] — Tobin v. Harford, No. 820, 

post. 

739. Object of valuation.] — Forbes As- 
PiNALL, No. 2035, post. 

740. — “.] — Herring v. Janson, No. 1192, 
post. 


Sub-sect. 2. — Form and Requisites. 

See Marine Insurance Act, 1906 (c. 41), s. 27. 

741. What amounts to — Amount stated in 
memorandum.] — Policy on a ship & goods thus : 
— “ At & from the coast of Africa, to her port of 
discharge in the United Kingdom ; beginning the 
adventure upon the said goods & merchandises 
from tlie loading thereof on board the said ship, 
twenty-four hours after her arrival on the coast 
of Africa.” There was a memorandum, that the 
ship was valued at £1,200, & the cargo at £4,800. 
The ship went out on her voyage to Africa, wdth 
cargo, for barter. A great part of the cargo was 
actually bartered ; but all her substituted cargo 
was not on board when she was lost. A part of 
the outward cargo was still on board at the time ; 
— Held : ( 1 ) the outward cargo was not covered 
by the policy; (2) the policy was not a valued 
policy as to the cargo, at the time of the loss. — 
Rickman v. Carstairs (1833), 5 B. & Ad. 651 ; 
2 Nev. & M. K. B. 562 ; 3 L. J. K. B. 28 ; 110 
B. R. 931. 

Annotations : — Reid. Tobin v. Harford (1864), 17 C. B. N. S. 

628 ; Joyce v. Realm Insce. (1872), L. 11. 7 Q. B. 580. 

Mentd. Beacon Life & Fire Asscc. v. Gibb (1862), 1 Moo. 

P, C. C. N. S. 73. 

742. Particulars need not be stated.] — 

Franco v. Natusch, No. 1537, post. 

743 . Freight “to be valued at as under “ 

— Amount stated in margin.] — A policy of insur- 
ance was effected upon freight to ‘‘be valued 
at as under.” The policy was in the usual form, 
containing the common memorandum, which was 
immediately followed by the words, ‘‘ On freight 


PART II. SECT. 10, SUB-SECT. 1. 

787 i. Dislinouished from oj)m 
pohd/.]— Where a declaration woh 


framed as on a valued policy on freight, 
&, the cover note put in evidence by 
pltf. contained the words “ have tbia 
day Influrod the sum of £400 on 


freight ” : — Held : the policy was an 
open, & not a valued, policy.— Ross i?. 
Adklaidk Marink Assuranck Go. 
(1870), 1 V. R. (Law) 232. — AUS. 
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Sect. 10. — Valued policies: Svb-sects. 2, 3 c& 4.] 

warranted free of capture, seizure, piracy, deten- 
tion, or the consequences of any attempt thereat.’' 
In the margin nearly opposite, but a little above 
these words, “ £1,300 ” was written in figures : — 
Held : this was not a valued policy. 

Parties who wish to make a policy a valued 
one must express [the amount] on its face (Cromp- 
ton, J.). — Wilson v. Nelson (1864), 5 B. & S. 
354 ; 4 New Rep. 191 ; 33 L. J. Q. B. 220 ; 10 
L. T. 523 ; 10 Jur. N. S. 1044 ; 12 W. R. 795 ; 
2 Mar. L. C. 25 ; 122 E. R. 803. 


Sub-sect. 3. — Conclusiveness op Valuation. 

See Marine Insurance Act, 1900 (c. 41), s. 27 
(3), (4). 

744. Valuation binding.] — Erasmus v. Banks 
(1747), cited 3 Doug. K. B. 80. 

A imotntion .—CoTiSd. Lo Craa v. Hughes (1782), 3 Doug. 

K.. 6. 81. 

745 . . — — jj^ jjjg csiSQ of a valued policy 
on both ship & cargo, the assured must recover 
tiie whole sum underwritten, because he could 
not have any claim for a. return of premium for 
8hoi*t interest, if the ship had arrived safe. — 
MacNair v. Coulter (1773), 4 Bro. Pari. Cas. 
450 ; 2 E. R. 305, U. L. 

746. .] — Irving v. Manning, No. 2176, 

post. 

747. ,1 — Wlierc a ship is insured under 
several valued policies, in some of wiiich the 
vessel is valued at a higher amount than in the 
policy in question, & the assured has recovered 
insurance moneys under these policies, he can 
only recover, in an action upon the policy in 
question, the difference between the sum already 
recovered <fc the amount at which the ship is 
valued in the present policy. 

In general the value must be taken to be that 
which is stated in the policy. If that is binding 
upon the underwriter, so that he cannot give 
evidence of the real value of the vessel, so pre- 
vent the assured from recovering the amount 
st,ated in the policy, the assured is equally bound 
by the agreed value (Pollock, C.B.). — Bruce v. 
Jones (1863), 1 H. & C. 769 ; 1 New Rep. 333 ; 

I"- T- 748 ; 9 Jur. N. S. 628 ; 

^ 280; 158 E. R. 

1094. 

Consd. Wilson v. Nelson (18G4), 33 L. J. Q. B. 

Reid. Set^ve r. Union Marine Insce. (18GG), 
L. ^ ’ Burnand v. llodooanachi (1881), 44 

743. -.]--In a valued policy of insurance. 


was of greater value than that named in the 
policy. — North of England Iron Steamship In- 
surance Assocn. V. Armstrong (1870), L. R. 
5 Q. B. 244 ; 39 L. J. Q. B. 81 ; 21 L. T. 822 ; 
18 W. R. 620 ; 3 Mar. L. C. 330. 

Annotations: — Consd. Burnand r. Rodooanaohl (1882). 7 
App. Cas. 333 ; Tho Coniraonwealth, [1907] P. 21G. 
Folld Thames Sc Mersey Marino Insce. v. British & Chilian 
S.S. Co. (1916), 85 L. J. K. B. 384. Refd. Simpson v. 
Thompson (1877), 3 App. Cas. 279 ; Midland Insce. v. 
Smith (1881), 6 Q. B. D. 561. 

749. .] — A policy issued by resps., a mutual 

marine insurance assocn., stipulated that the 

E revisions contained in the arts, of assocn. should 
o deemed part of the policy. Among the pro- 
visions, purporting to be arts., indorsed on the 
policy was the following ; “ The sum insured on 
any one steamer shall ... in no case exceed 
four-fifths of the value of such steamer . . , <fc it 
shall be a condition of this insurance that the 
assured shall keep one-fifih uninsured.” This W'as 
part of an art. which had been registered, but 
which, for want of compliance with the formalities 
of the Cos. Act, was invalid, Resps. cancelled 
the policy because aj^plt. had insured his steamer 
with them & anotlier insurance co. to a greater 
amount than four-fifths of her value as declared 
in their policy. I’lie vessel was lost. In an 
action on the policy : — Held : the meaning of the 
policy was that tho assured should be his own 
insurer to the extent of one-fifth ; the condition 
was binding as a contract, notwithstanding the 
invalidity of the article on which it was founded ; 
<fc it was not open to applt. to show that the vessel 
was worth more than the value declared by the 
policy. — M uirhead v. Forth & North Sea 
Steamboat Mutual Insurance Assocn., [1894] 
A. 0. 72 ; 10 T. L. R. 82 ; G R. 59, JJ. 1.. 

Annotation: — Refd. S.S. Balmonil Co. v. Marten, 11901] 

2 K. B. 896. 

750. Although amount erroneous.] — The 

Main, No. 2039, post. 

751. .] — W’ooDsiDE V. Globe Marine In- 


the parties are bound by the value therein named 
^ ^ I'lyhts & obligations which spring 

policy of insurance for £6,000 on one 
oi deits. vessels was underwritten by pitfs., the 
real value of the vessel being £9,000, & no other 
insurance being effected on it. The vessel having 
been run down & sunk by another vessel, pending 
the nsk, pitfs. paid to defts. the £6,000, & after- 
wards recovered by proceedings instituted in 
defts. name against the owners of the ship which 

^iMed the damage the sum of £5,683 llaf 7d. : 

pitfs., the underwriters, were entitled to 
the whole of the amount so recovered, after 
deductmg the amount payable to the owners of 
the cargo & freight, & defts. were not entitled to 
any part of it on the ground that the vessel insured 


8URANCE Co., No. 1985, post. 

752. In absence of fraud.] — (1) The sen- 

tence of condemnation of a foreign ct. of Admiralty 
cannot be received without previous proof of the 
ship haying been captured. A licence is primd 
facie evidence, that when a sliip left her poit of 
outfit, she sailed upon the voyage insured. 

(2) Goods protected by a valued policy, being 
captured are condemned as lawful prize, the 
captors paying the freight, the assured may 
nevertheless recover as for a total loss. 

The cargo was intercepted on tlie voyage 
insured, & though carried into Leghorn, & sold 
by the consignees, this is the same as if it had been 
carried into any other hostile port, disposed of 
in any other manner. It never reached the 
agents of the assured. The sale was for the benefit 
of the captors. Nor, without evidence of fraud, 
can I disturb the valuation (Lord Ellenborough). 
—Marshall v. Parker (1809), 2 Camp, 69, N. P. 

753. — I — .] — In a valued policy unless 

there is a particular charge in the bill that the 
value of the cargo is below the amount insured, 
it is sufficient if deft, swears to the value as stated 
in the invoice. 

It is clearly established that a valued policy 
is a legal policy, & it amounts to an agreement 
between the paHies that the particulars of the 
value shaU not be inquired into ; if, therefore, we 
should allow this motion it would, in fact, set 
aside the agreement between the parties, which we 
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caimot do unless some fraud is shown (Wood, B.)* 
— Aubert V. Jacxdbs (1810), Wight, 118 ; 145 
E. K. 1107. 

754., ,] — Barker V. Janson, No. 1984, 

poet. 

756. .] — Lidgett V. Secretan, No. 

203.3, post. 

756. ,] — African Merchants’ Co. 

V. Harper (1872), 54 L. T. Jo. 91. 

A nnoUUion : — ApW. The Main, {1894] P. 320. 

757. ,] — Williams v. North China 

Insurance Co., No. 473, ante. 

758. .] — Thames & Mersey Marine 

Insurance Co. v. Gunpord Ship Co., Southern 
Marine Mutual Insurance Assocn. v. G unford 
Ship Co., No. 765, post. 

759. Partial loss.] — Erasmus v. Banks (1747), 
cited 3 Dou^ K. B. 86. 

A.n.iwiaiion ^ Folld. Le Ox'UiS t?. Hughes (1782), 3 lloi i ff . 
K. li. 81. 

Subrogation of insurer to rights of assured.] — 

See Sect. 25, post. 


Sub-sect. 4. — Overvaluation in Policy. 

? Marine Insurance Act, 1000 (c. 41), s. 27 (3). 

760. Whether ground for avoiding policy — 
Valuation mere cover to a wager.] — (1) A valued 
policy is not to be considered as a wager policy. 

The effect of the valuation is only fixing con- 
clusively the prime cost. If it be an open policy, 
tlie prime cost must be proved ; in a valued policy, 
it is agreed (Lord Mansfield). 

If it should come out in proof that .a man liad 
iiLsured i^2,000 & had interest on board to the 
value of a cable only ; there never has been, & 
I believe there never will be a determination, 
that by such an evasion the Act of Parhament 
may be defeated (Lord Mansfield). 

There are many conveniences from allowing 
valued policies ; but where they are used merely 
as a cover to a wager, they would be considered 
as an evasion (Lord Mansfield). 

(2) The insurer takes the proportion of the 
dilTerenco between sound & damaged at the port 
of delivery & pays that; proportion upon the 
value of the goods specified in the policy . , . the 
proportion of the difference is equally the rule 
whether the foods come to a rising or a falling 
market (Lord Mansfield, C.J.). 

If part of the cargo capable of a several & dis- 
tinct valuation at the outset, be totally lost ; as 
if there be a hundred hogsheads of sugar & ten 
liappcn to be lost, the insurer must pay the 
prime cost of those ten hogsheads without any 
regard to the price for which the other ninety may 
be sold (Lord Mansfield, C.J.). — Lewis v. 
Rucker (1761), 2 Burr. 1167 ; 97 E. R. 769. 
Annotations: — As to (1) Befd. Murphy v. Bell (1828), 4 
Bing. 507. As to (2) Apld. Johnson v. Sheddon (1802), 
2 East, 581. Consd. Irving v. Manning (1847), 1 H. L. 
Cas. 287. Distd. Italli v. Janson (1850), 6 K. & B. 422. 
Reid. Do Costa t*. Firth (1700), 4 Burr, 1900 ; Lo Cras 
V, Hughes (1LS2), 3 Doug. K. B. 81 ; Usher v. Noble 
(1810), 12 East, 639 ; Hardy v. Iniios (1822), 6 Moore, 
C. P. 574 ; Hills v. London Assoe. Oorpn. (1839), 9 L. J. 
Ex. 25 ; Dawson v. Wrench (1849), 3 Exch. 359 ; Bruce 
V. Jones (1863), 1 H. & 0. 709 ; Balmoral S.S. Co. v. 
Marten, [1901] 2 K. B. 896 ; Duus, Brown v. Binning 
(1906), 22 T. L. 11. 529. 

761. Intent to defraud underwriters.] — 

If goods are fraudulently overvalued in a policy 
of insurance with intent to cheat the underwriters, 
the contract is entirely vitiated, & the assured 
cannot recover even for the value actually on board. 
— Haigh V. De La Cour (1812), 3 Camp. 319, 

N. 


782. Non-disclosure amounting to sup- 

pression of material fact.] — Taylor v. South 
Devon Insurance Co. (1828), Dan. & LI. 91. 

763. .] — Where the insurer, in effect- 

ing a marine policy, does not disclose to the 
underwriter the fact that the goods insured are 
largely overvalued, it is a question for the ji^y 
whether the concealment is material having 
regard to the reasonable practice of underwriters. 

In an action upon three voyage policies upon a 
ship it appeared tliat the first was on commissions 
on goods valued at £14,700, the commissions 
being valued at £1,500 ; the second on profits 
on charter valued at £280 ; the third on spirits 
valued at £2,800. The price of goods put on 
board the vessel, including cost, ch^ges & insur- 
ance, amounted in the whole to something less 
than £8,000, the various insurances on the goods 
including profits amounted to £14,000, & in 
addition to these there was the insurance on 
commissions of £1,500, & a further insurance of 
£1 ,000 on safe arrival. With regard to the spirits, 
the cost, charges and insurance amounted to £973, 
while for insurance tliey were valued at £2,8()0. 
Evidenct; having been given that it was material 
to underwriters to know the extent of the over- 
valuation when it was to such an extent as 
appeared in this case, as the risk was then con- 
sidered a speculative risk, the jury found that the 
valuations were excessive, that it was mat/crial 
to the underwriters to know that they were 
excessive, &; that the fact that they were excessive 
was concealed from the underwriters, but that 
there was no sufficient evidence of fraud : — Held : 
it was tlie duty of an insurer to disclose every- 
thing which would affect the judgment of a 
rational underwriter governing himself by the 
principles & calculations on wliich imderwritei^ 
do in practice act, therefore the jimy were justi- 
fied in finding that the overvaluation was a 
material fact wliieh ought to have been & was not 
disclosed ; & upon this finding the underwriters 
were entitled to the verdict. 

It is perfectly well established that the law as 
to a contract of insurance differs from that as to 
other contracts, & that a concealment of a material 
fact, though made without any fraudulent inten- 
tion, vitiates the policy (Blackburn, J.). — 
loNiDES V. Pender (1874), L. R. 9 Q. B. 631 ; 
43 L. J. Q. B. 227 ; 30 L. T. 547 ; 22 W. R. 884 ; 
2 Asp. M. L. C. 266. 

AnnoUitio7is : — Folld. llivaz v. Gerussi (1880), G Q. B. D. 

222. Reid. Tate i’. Hyslop (1885), 15 Q. B. D. 308; 

Thames & Mei-sey Marine Insce. v. Gunford Ship Co., 

.Soutliern Marine Mutual Insce. Assocn. r. Gunford Ship 

Co., [1911] A. C. 529. 

764. .] — Herring r. Janson, No. 

1192, post. 

765. .] — Shipowners brought an 

action to recover for a total loss imder policies of 
insurance on the hull of the ship during a specified 
voyage. The insurances were effected through 
the agency of the managing owner of the vessel. 
It appeared that twenty-two years had elapsed 
since the master of the vessel had been at sea, he 
having during that time been engaged as a steve- 
dore ; that he had lost his last ship & his certifi- 
cate had been suspended ; that the hull was 
largely over-insured, having regard to its market 
value, & that there were insurances on gross freight 
& disbursements. With regard to part of these 
disbursements there was no insiu’able interest & 
the insurance was effected by a p.p.i. or “ honour 
policy.” The managing owner, to whom money 
was due from the ship, had also taken out for his 
protection ‘‘ honour policies ” to a large amount 
on disbursements ; — Held : (1 ) there was no duty 
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Sect. 10 . — Valued policies: Sub-sects. 4, 5 <fc 6. 

Sects. 11 cS: 12: Sub-sect. 1, A. & i?.] 

on the part of the owners to inform the insurere 
of the past history of the master, & the omission 
to disclose the circumstances relating to his career 
did not constitute the non-disclosure of a material 
circumstance ; but (2) the omission to disclose 
the facts relating to the over-insui*ance of the 
vessel & the existence & amount of the honour 
policies did amount to the non-disclosure of 
material circumstances, the contract of insurance 
was voidable by the insurers. 

(3) Although the contract of insurance is 
expressed to be a contract of indemnity, & the 
indemnity is properly based on market value at 
the time of the loss, yet the law allows the insured 
value to be agreed between the parties, & the 
agreed value, though frequently, & perhaps 
generally, in excess of the market value, is binding 
in the absence of fraud (Lord Robson). — Thames 
& Mersey Marine Insurance Co. v. Gunford 
Ship Co., Southern Marine Mutual Insurance 
AssocN. V. Gunford Ship Co., [1911] A. C. 529 ; 
80 L. J. P. C. 140 ; 105 L. T. 312 ; 27 T. L. R. 
618 ; 55 Sol. Jo. 631 ; 12 Asp. M. L. C. 49 ; 16 
Com. Cas. 270, H. L. 

Annotations: — As to (2) Consd. Edwards «. Motor Union 

Insoe., [1022] 2 K. B. 249. Reid, lie Yager & Guuidian 

Assce. (1912), 108 L. T. 38. 

766. .] — The non-disclosure by the 

assured to the underwriters of the fact that the 
cargo had been largely overvalued held to avoid 
the policy. — Gooding v. White (1913), 29 T. L. R. 
312. 

Sub-sect. 5. — Re-Opening Valuation. 

See Marine Insurance Act, 1906 (c. 41), s. 75 (2). 

767. When valuation may be opened— Average 
loss.] — Le Cras V. Hughes, No. 694, anfe. 

768. Part only of subject-matter at risk.] — 

Forbes v, Aspinall, No. 2035, post. 

769. .1 — Tobin v. Harford, No. 826, 

post. 

770. .] — Denoon V. Home & Colonial 

A.ssurance Co., No. 2037, post. 

771. .] — The Main, No. 2039, post. 

772. Whole cargo not covered by poUcy.J — 

Rickman v. Carstairs, No. 741, ante. 

773. To show intention of parties — As to 

what included in valuation.] — Williams v. North 
China Insurance Co., No. 473, ante. 


Sub-sect. 6. — Double Insurance. 
See Sect. 11, post. 


Sect. 11.— DOUBLE INSURANCE. 

See Marine Insurance Act, 1906 (c. 41), s. 32 
( 1 )» (2 )* 

774. Defined.] — Godin v. London Assurance 
Co., No. 427, ante. 

775. Amount recoverable by assured — Whole 
amount— From any one Insurer.] — In case of a 
double insurance the insured may recover the 
whole against any of the insurers, & leave him 


to recover satisfaction from the rest. — N ewby 
V. Reed (1763), 1 Wm. Bl. 416 ; 96 E. R. 237. 

Annotations : — Befd. Biucor. Jones (1863), 32 L. J. Ex. 132 * 
Munro, Brico v. War Risks Assocn., [1918] 2 K. B. 78. 

776. Several valued policies — Amount 

equal to complete Indemnity.] — In an action on a 
valued policy, it is no defence to prove that the 
assured have received the amount of the valuation 
in this policy from the underwritei’S on another 

E olicy, if the subject-matter insured be proved to 
e of a value equal to the sum received &; that 
sought to be recovered. 

I will take care that the assured do not recover 
upon the whole more than the real value of the 
subject-matter insured. But I think it is not 
enough for the underwriters on a particular policy 
to show that the assured has received from another 
quarter the amount of the valuation in that policy 
unless this amounts in point of fact to a complete 
indemnity (Lord Ellknborough). — Bousfield 
V. Barnes (1815), 4 Camp. 228, N, P. 

Annotations : — Distd. Irving v. Kiehardwon (1831), 1 Mood. 
& K. 153. FoUd. Morgan v. Frico (1819), 4 Exch. 615. 
Consd. Wilson r. Nelson (1864), 33 L. J. Q. B. 220. 

777. Value declared — Same value In 

each policy.] - Irving v. Richardson, No. 661, 
ante. 

778. .] — A declaration on 

a policy of assurance stated tliat S. before Iiis 
bkpey., made a policy of assurance on the ship 
Defiance^ that the ship, etc., should be valued at 
£2,500 ; averring a loss, & iion-pajTrient by deft, 
of the sum insured. I^lea, that M., ollicial assignee 
of S., made a certain other policy upon the said 
ship & goods, valued at £2,500 in case of loss or 
averagiL the adjustment to be made irrespective 
of any other assurance. Averment of the identity 
of the ship, the interest, the risk, the amount of 
the interest A: loss, & that the insurers had paid 
pitfs., wlio had accepted £2,500 as the agreed 
indemnity for the loss, & which was a full 
indemnity. Replication, dc ; — Held: (1) 

on special denjurrer, the replication was bad, as 
the plea amounted to a discharge & not to an 
cxcu.se ; (2) the plea was good on general demurrer. 
— Morgan v. Price (1819), 4 Exch. 615 ; 19 

L. .T. Ex. 201 ; 11 ].. T. O. 8. 2,57. 

779. Different valuations — Difference 

between amount already received & valuation in 
policy sued on.] — Bruce v . Jones, No. 747, ante. 
See Marine Insurance Act, 1906 (c. 41), s. 32 (2). 
Valued policies generally, see Sect. 10, ante. 

780. Right of contribution between under- 
writers.] — Newby v. Reed, No. 775, anlc. 

781. .] — Rogers v. ])avis (1777), 2 Park’s 

Marino Insurances, 8th ed. p. 601 . 

782. Different insurances in same rights.] 

— By floating policies of insurance elTected by 
B. Sc (]o., wharfingers, they insured against loss 
or damage by fire, in the sums named, grain & 
seed, the assured’s own or on commission, for 
which they were responsible, subject to conditions 
of average, & to this condition, that “ if at the time 
of any loss or damage by fire happening to any 
propei-ty hereby insured, there be any other 
subsisting insurance or insurances, whether 
citected by the insured or by any other person, 
covering the same property, the co. shall not be 
liable to pay or contribute more than its ratable 
proportion of such loss or damage.” While these 


PART IL SECT. 11. 

776 i. Amount recoverable by assured 
— Whole amount — From any one in- 
surer .] — Bank of Britisr North 
Amrbioa V . Western Assurance Co. 
(1884), 7 O. K. 166.— CAN. 


1. .]— Tn an action on a iwUcy 

of marine insurance lor £50U on goods 
valued at £2,000, & which hod boon 
partially lost, the defonco set up 
waa that under a policy of prior 
insurance for £1,500, the whole loss 


waa covered : — Held : the co. was only 
liable on the aecoud policy for any 
deficiency not covered by the prior 
insurance. — Parsons v. Marine 1n- 
SORANOE Co. (1879), 6 Nfld. L. K. 192. 
- NFLD. 
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policies were subsisting a fire destroyed a quantity 
of grain stored with B. & Co., pai-t of which 
belonged to It. & Co., who had also eiTected policies, 
called merchants’ policies on the grain thus 
destroyed, including also grain stored elsewhere, 
which policies contained the like conditions as the 
wharfingers’ policies. B. & Co. were paid in full 
by the several insurance companies. In a suit 
to determine the liability of the cos. inter se : — 
Held : the grantors of the merchants’ policies 
were not liable to contribute to the loss ; B. & Co. 
were primarily liable, but, being indemnified by 
the grantors of the wharfingers’ policies, the latter 
were ultimately liable : the condition as to double 
insurance only applied to cases where the same 
property was the subject-matter of insurance, & 
where the interests ^vere the same. 

I can see no reason why the principle in respect 
of contribution should not be exactly the same in 
respect of fixed policies as they are in respect of 
marine policies, & 1 tliink if the same i)crson in 
respect of the same right insures in two offices, 
there is no reason why they should not contribute 
in equal proportions in respect of a fire policy as 
they would in the case of a marine policy. The 
rule is perfectly established in the case of a marine 
policy that contribution only api)lie8 where it is 
an insurance by the same i)erson having the same 
rights, &; does not apply when ditTerent persons 
insure in respect of dilferent rights (Mellish, 
L..I.). — Noimi British & Mercantile Insur- 
ance Co. V. London, Liverpool ^ Globe In- 
surance Co. (1877), 6 Ch. D. 509 ; 40 L. J. Ch. 
637 ; 30 L. T. 029, 0. A. 

Anmfniinva : — Folld. Danvll v. Tibbitts (1880), 5 Q. B. D. 

OGO. Refd. Castellain v. Preston (1882), 8 Q. B. D. ()J3 ; 

West of Eui^land Piro luscc. v. Isaacs (1896), GO L. J. Q. B. 

3G ; American Surety Co. of New York v. Wrigbtson 

(11)10), 103 L. T. 6G3 ; Euifcl v. Lancasbli'C & General 

Assce. (1025), 41 T. L. R. 408. 

See Marino Insurance Act, 1900 (c. 41 ), ss. 79, 
80. 

783, Two policies overlapping — Whether double 
insurance or in substitution.] — By a policy of 
insurance a vessel wiis insured from Bombay to 
Calcutta, & for thii-ty days after she had been 
moored at the latter place. She had arrived there 
ten days before such policy had been etlectod ; 
& on receiving news of her said arrival, her ownei*s 
effected a second policy on her with the same 
insurers, by wliich she was insured at & from 
Calcutta to Bombay. The vessel was totally 
lost at Calcutta during the continuance of the risk 
under both policies, & the insurers, having paid 
the owners as for a total loss upon the second 
policy, sought to recover the full amount upon a 
policy of re-insurance wliicli they had elTocted of 
the risk under the second policy, without deduction 
the money pa>able upon the first policy. The ct. 
being at liberty to draw inferences of fact as a 
jury, were of oi)inion from the above facts that the 
second policy was intended as a substitution for 
the first, & that the original insui’era were liable 
only on the second policy, & were, therefore, 
entitled to recover the full amount on the policy 
of reinsurance. — Union Marine Insurance Co., 
Ltd. V, Martin (1860), 35 L. J. C. P. 181. 


Sect. 12.— COMMENCEMENT, DURATION AND 

AREA OF RISK. 

Sub-sect. 1. — Time Policies. 

A, In General. 

784. Loss must happen during period covered.] — 

Pltfs. were the owners of a vessel which they 


chartered on certain terms as regards payment of 
freight for six months from Mar. 21, 1881, with the 
option to the charterers of extending the time for a 
period of three or six months. A clause in the 
charterparty provided that in the event of loss of 
time by collision, whereby the vessel was rendered 
incapable of proceeding for more than forty-eight 
hours, payment of hire was to cease until such time 
as she was again in an efficient state to resume her 
voyage. On Apr. 4, 1881, pltfs. insured against 
loss of freight with deft, “at & from for & 
during the space of six calendar months from 
Apr. is, to Oct. 14, 1881,’’ deft, to pay only loss 
of hire which might arise under the clause in the 
charterparty “ for accidents occurring between 
Apr. 15, & Oct. 15.’’ On June 27, 1881, the vessel 
while on a voyage, struck sometliiug soft with her 
bottom, but was able to proceed on her voyage, & 
it was not until Nov. 18, when she arrived at 
Liverpool, that it was discovered that she required 
considerable repaii*s, owing to damage admittedly 
caused by the accident in June. The charterers, 
who had exercised their option of continuing the 
charter until Dec. 21, thereupon gave notice to 
pltfs. discontinuing the hire until the vessel was 
in a fit state to resume employment, which she 
never was until the end of Dec. : — Held : as the 
policy was a time policy, the loss insured against 
must happen during the period covered by the 
policy ; & deft.’s liability being confined to loss 
of chartered freight between Apr. 15, & Oct. 15, 
could not bo extended so as to include loss of hire 
which only occurred after the expiration of that 
time. — Hough & Co. v. Head (1885), 55 L. J. 
Q. B. 43 ; 53 L. T. 809 ; 34 W. R. IGO ; 5 Asp. 
M. L. C. 505, C. A. 

Anrwiaiion : — Mentd. Admiral Shipping Go. r, Weidner, 

Hopkins, [1916] 1 K. B. 429. 

785. Insurance on freight — For period shorter 
than necessary to complete voyage,] — (1) Freight 
may be insured by a time policy, though for a 
period short of the time necessary to complete 
the voyage on which such freight is to be earned : 
& there is a total loss of freight, if the cargo be so 
damaged by a peril of the sea, in the com’so of the 
voyage, as to render it impossible, except at an 
expense wliich would greatly exceed its value on 
arrival, to carry it to its port of destination. 

(2) Freight was insured by a “ club -policy ” 
from Jan. 24, 1852, to Mar. 1, 1852, subject to 
the rules of the association, one of which was as 
follows : “ That the committee, unless they receive 
ten days’ notice to the contrary, shall renew each 
policy on its expiration, except in cases where it 
may be deemed expedient noo to renew the same, 
when the committee shall cause similar notice to 
be given to the parries.’’ No notice having been 
given : — Held : this was a continuing policy, & 
not merely a policy to enure till Mar. 1 . — Michael 
V . Gillespy (1857), 2 C. B. N. S. 627 ; 26 L. J. 
O. P. 306 ; 29 L. T. O. S. 162 ; 3 Jur. N. S. 1219 ; 
140 E. R. 562. 

B. CommenceTnent of Risk. 

See Marine Insurance Act, 1006 (c. 41), s. 25 (1). 

786. Insurance from date of sailing — Ship also 
covered by port risk policy — Damage after sailing 
but within limits of port.] — (1) Pltfs. effected in- 
surances with defts. at Lloyd’s on their ship, the 
R. F. Mathews, then lying in the Port of Leith, 
under two policies, one a “ port ’’ or “ harbour ‘ 
policy, “ while at Leith ’’ ; the other a time policy 
for twelve months “ from date of sailing from 
Leith.’’ The ship after sotting out on the voyage, 
but wliile still within the limits of the Port of 
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Sect, la.--- Commencement, duration and area of risk: 

Sub-sect. 1, B., C., D. & E.'] 

Ix,‘iih, suffered damage : — Held : deft, was liable 
under the time, but not under the “ port ” policy. 

(2) Evidence is admissible on any case of 
insurance to show consistently with the language 
of the policy, what the risk was. The terms of the 
policy of insurance are rarely sufficiently explicit, 
but the risk int/ended to be run may be identified 
i>y parol evidence. It is for this reason that 
misrepresentation or concealment when proved 
will render the policy void (Mathew, J.). — 
Hunting & Son r. Boulton (1895), 1 Com. Cas. 
120. 

787. Insurance “from** given date — Given 
date included — Reinsurance.] — Where in a con- 
tract two days are mentioned as the dates on 
which a period is to begin & to end, the question 
whether those days are included in the period 
depends on the parties’ intention as gathered 
from the circumstances of tlic case : -Held : in 
the case of a reinsurance of a risk on a slup, 
expressed to run from a given date, it included 
that date. — Scottish Metropolitan Assurance 
Co., Ltd. v. Stewart (1923), 39 T. L. R. 407. 

788. Several ships in course of building — In- 
surance as from delivery from builders — When 
policy begins to run.] — A slip was initialled by M. 
on behalf of liLs names in Jan. 1911, for the insur- 
ance of the steamers Olympic & Titanic for twelve 
months from delivery by the builders, & pltfs., 
acting on the instiaictions of M., obtained the 
reinsurance of part of the risk under that slip. 
The Olympic was delivered on May 18, 1911. In 
Jan. 1912, a fresh slip was initialled by M. on 
behalf of his names to cover the steamei’s for 
twelve months from the expiration of the original 
policy or slip. In Apr. 1912, the Titanic was 
delivered & M. issued a policy on her, tliinking 
that he was doing so under the slip of Jan. 1911, 
while the brokem for the shipowners thought that 
he was acting under the slip of Jan. 1912, & M. 
requested defts. to issue the reinsurance policy. 
On Apr. 15, 1912, the Titanic was lost, & later 
defts. issued the reinsurance policy, which W'as 
expressed to reinsure the risk taken by M.’s names 
under the slip of .Tan. 1911, & not under that of 
Jan. 1912. In an action by pits, against defts. 
on the reinsurance policy ; — Held : (1) when one 
slip included more than one steamer, the policy 
ran from the time when the first steamer came on 
the risk, & the original slip of Jan. 1911, remained 
in force till May 18, 1912 ; (2) the original policy 
of Apr. 1912, was issued under the slip of Jan. 1911 , 

& not under that of Jan. 1912 ; (3) the reinsurance 
slip w^ a contract to issue a policy in the usual 
form covered by the slip ; & (4) the reinsurance 
policy should be rectilied so as to enable pltfs. to 
claim under it, & pltfs. were entitled to recover. — 
Emanuel & Co. v. Andrew Wehi & Co. (1914) 

30 T. L. R. 518. 

Annotation: — Generally, Meatd. Norwich Union Fire Insce. 
8oc. V. Colonial Mutual Fire Iubcc., [1922 J 2 K. B. 4G1. 

Port risk policies .]~Aec Sub-sect. 4, post. 

C. Duration of Risk. 

789. Insurance on ship — Damage during cur- 
rency of policy — ^Loss after expiration.] — Merei’ony 
V. Dunlope (1783), cited 1 Term Rep. at p. 260. 
Anrwtatwm Consd. Lockyer v. Offley (1786), 1 Term Rep. 

Faith (1850 . 15 Q. B. 649. Befd. 
MlchaelvrGrillespy (1857), 2 C. B. N. 8. 627. 


£1,000 for a year ending Sept. 23, was stranded, 
got off, & brought into the harbour of Sajita Ouz, 
on Sept. 16. She remained there with her crew 
on board till the middle of Oct. &, during that time, 
was pumped ; & her cargo was discharged into 
other vessels. Being then beached surveyed, 
she was found so much damaged by the accident 
that the necessary repairs could not be done at 
Santa Cruz, there bemg no dockyard, workmen 
or materials there ; nor could she bo taken to any 
port where she could prudently have been repaired. 
Afterwards, in Oct. the master, who was a part- 
owner, & inteiDsted in the policy, sold her for the 
benefit of those whom it might concern ; &; she 
fetched £72. No notice of abandonment was 
given. A special case, in an action against the 
underwriters, set forth these facts stating also 
that the vessel, “ received her death blow,” by 
the said perils of the seas on Sept. 16, but that the 
damage wjis not ascertained tUl Sept. 24 : — Held : 
(1) the sale by the master did not, nor did tlui 
other facts, constitute an actual tot^ loss ; (2) if 
there was a constructive total loss which would 
have entitled the assured to abandon, they could 
not recover for such loss, not liaving given notice 
of abandomuent ; (3) the assured were entitled to 
recover for partial loss by the stranding before 
Sept. 23, though the loss was not ascertained till 
after that day ; the proximate cause of loss, the 
injury by stranding, having taken place during 
the year covered by the insurance ; (1 ) the ulti- 
mate loss did not pievent such recovery ; for the 
partial loss by stranding caused an actual prejudice.* 
to the assured, which was not merged in the final 
loss resulting from the sale, even assuming tliis to 
have been a total loss necessarily consequent 
upon th(i stranding : the loss being one which, as 
total, the insurers were not liable to pay for. 

(5) The insm’ers on a ship, if they pay a total 
loss, certainly are not liable lik(;wise in respect of 
any prior ])a,rtial loss which has not been repaired ; 
& if a total loss occurs from which they are exempt 
they are not liable for any prior partial loss which 
in that event does not prove prejudicial to the 
assured (Lord Campbeli., C.J.). — Knight v. 
Faith (1850), 15 Q. B. 049 ; 19 L. J. Q. B. 509 ; 
15 L. T. O. S. 277 ; 14 Jui-. 1114 ; 117 E. R. 005. 

Annotations: — As U) (1) Reid. Troiison v. Donl (1353), 8 
Moo. P. C. C. 419 ; Komp v. Halliday (1806), 6 B. & S. 
723. As to (2) Conid. Jardino r. Leathloy (1863), 3 B. & 
8. 700 ; Farnworth v. Hyde (1865), 18 (J. B. N. 8. 835 ; 
Komp V. Halliday (1860), 6 B. & 8. 723. Dbtd. lUnklii 
V. Pottor (1873), L. K. 0 H. L. 83. Consd. Pitman r. 
UuivoiBal MaHno liiHOO. (1882), 9 Q. B. D. 192. Befd. 
King V. Walker (1864), 3 H. & C. 209 ; Trfuder, Anderson 
V. TbamcH & MorBoy Marino Iubco., Triuder, Ami ergon v. 
North Queensland Inaee., Trindcr, Anderson v, Weston, 
Crocker, [18981 2 Q. B. 114. As to (4) Conid. Lldgett v. 
8ecretan (1871), L. R. 6 C. }*. 618; British & Foreign 
Insce. V. Wilson Shipping Co., [1921] 1 A. C. 18H. As to 
(5) Consd. British & Foreign Inscc. v. 

Co., [1921] 1 A. C. 188. 


Wilson Shipping 


791. Pre-existing defect.] — A poli(;y 

of insurance on a ship for twelve months from 
Dec. 10, 1908, covering the ordinary perils insured 
against by a IJoyd’s policy, provided that tlio 
insm'ance should also cover loss of or damage to 
the hull through any latent defect in the hull. 
In 1906, when the ship was built, the builders put 
into her a stern frame, supplied by a foreign firm, 
which contained a latent defect that was not 
discoverable by reasonable inspection until, during 
the currency of the policy it became visible 


PART II. SECT. 12, SUB-SECT. 1.— C. 

m. Insurance on ship — “ H'tiilst 
running ” — Uow terminated .] — A policy 
Issued in 1895 insured the hull ot a 


ship, including engines, etc., * whilst 
running on the inland lakes, rivers & 
^nals during the season of navigation. 
To be laid up in a place of safety during 


winter months from any extra- 
hazardous building.” The ship was 
laid up in 1893 &, was never afterwards 
sent to sea. In 1896 she was de- 
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owing to the ordinary wear & tear of the sliip. 
The stem frame was in consequence condemned : — 
Held : the cost of a new stern frame was 
not recoverable under the policy. — Hutchins 
Brothers v. Royal Exchange Assurance 
OoRPN., ri911] 2 K. B. 398 ; 80 L. J. K. B. 1109 ; 
105 L. T. 6 ; 27 T. L. R. 482 ; 12 Asp. M. L. C. 
21 ; 16 Com. Cas. 242, 0. A. 

792. Insurance on goods — Liberty to barter — 
Loss while landed for purpose of barter.] — A time 
policy was made on the (?. B. “ on £16,000 on cargo, 
valued at £16,000, with liberty to increase the 
value on the homeward voyage.” The body of 
the policy was in the ordinary printed form, 
expressing the risk on the goods to be from tlie 
loading thereof aboard the ship, including risk of 
craft, & to endure until discharged & safely 
landed. On the margin was a memorandum, 
” with liberty to load, reload, exchange, sell or 
barter, all or either, goods or j)roperty on the coast 
of Africa & African islands, & with any vessels, 
boats, factories, canoes ; A to transfer interest 
from the V('ssel to any other vessel, or from any 
other vessels to this vessel, in port & at sea, in 
any ports or places she may call at or proceed, 
without being deemed a deviation.” The G. B. 
sailc'd to Afiica with a cargo, x)art of which was 
landed in a factory for the purposes of barter, & 
was lying at anclior loading from the factory 
native produce, when the factory with its contents 
were desti-oyed by lire : — Held : the policy 
embraced only maritime risks, & did not protect 
either the goods which had been part of the cargo 
of the G. B., but had been landed in the factory, 
nor the produce intended to be her cargo, but 
still on shore ; whether that produce had been 
obtained by barter of the G. B.'s cargo or other- 
wise. — HAR.RI 80 N V. Ellis (1857), 7 E. & B. 405 ; 
20 L. J. Q. B. 239 ; 29 1., T. O. S. 70 ; 3 Jur. N. S. 
908 ; 5 W. R. 494 ; 119 E. R. 1319. 

793. Insurance on freight — Loss after expiration 
of policy.] — Hough & Co. v. Head, No. 784, ante. 

794. Continuation till expiry of last day.] — 
(Joods were insured by an open policy “ at & from ” 
T. to L. The j^olicy contained these clauses ; 

” beginning the adventure upon the said goods 
. . . from the loading thereof ” ; sliipments held 
covered . . . from Nov. 1, to Dec. 31, 25.s. ; & 
the following warranty was written in the margin 
of the policy : — ” in as many voyages as may be 
required until Dec. 31, 1894.” Goods were loaded 
on Dec. 31, 1894, &. the sliip having sailed on 
Jan. 1, 1895, "was totally lost with her cargo. In 
an action by the assmed against the under- 
writer ; — Held : the goods having been sliipped 
by Dec. 31, 1894, the loss was covered by the 
policy. — Johnson & Co., Ltd. v. Bryant (1896), 
12 T. L. R. 368 ; 1 Com. Cas. 363. 

Continuation clause.] — Sec Sub-sect. 1 , D., yost. 

I). Continuaiion Clause. 

Sec, now. Marine Insurance Act, 1906 (c. 41), 
8 . 25 (2) ; Finance Act, 1901 (c. 7), s. 11 ; Revenue 
Act, 1903 (c. 46), s. 8. 

795. Policy prolonged beyond twelve months — 


Validity.] — Chari-esworth v. Faber, No. 715, 
ante. 

796. .] — Royal Exchange Assur- 

ance CoRPN. V. Sjoporsakrings Akt, Vega, 
No. 238, ante. 

See, noiv, Finance Act, 1901 (c. 7), s. 11. 

E. Area of llisJcs, 

797. Express stipulation limiting area.] 

V. Westmore (1807), 6 Esp. 109 ; svb nom» 
Clarke v. Westmore, Sclwyn’s N. P. 13th ed. 
p. 940, N. P. 

798. .] — A time policy against fire w^ 

effected on a steamship. The policy described it 
as then ” lying in the Victoria Docks,” but gave 
it “ liberty to go into dry dock, & light the boiler 
fires once or twice during the currency of this 
policy.” The only dry dock into which the 
ship could go was Lungley’s Dock, at some 
distance up the river. To go there it was neces- 
sary to remove the paddlewheels ; they were 
removed in the Victoria Docks, & the sliip was 
then towed up to Lungley’s Dock. The neces- 
sary repairs there having been completed, the 
ship was brought out & moored in the river, 
preparatory to replacing the paddlewheels. This 
operation could have been perfectly performed ia 
the Victoria Docks, but it was found that in sucli 
case it was customary, as the more economical 
course, to replace the paddlewheels while the 
ship lay in the river. Before the wheels had 
been replaced the ship was burnt : — Held : the 
policy covered the sMp while in the Victoria 
Docl^, & while passing from them to the dry 
dock, & while directly returning from the dry 
dock to the Victoria Docks ; but did not cover 
the vessel while moored in the river for a collateral 
purpose. To construe the policy as allowing the 
vessel to remain in the river wliilc the paddle- 
wheels were replaced would be to add a new 
condition to the policy, which could not be 
done. 

An insurance against fire necessarily has regard 
to the locality of the subject insured (Lord 
Chelmsford). — Pearson v. Commercial Union 
Assurance Co. (1876), 1 App. Cas. 498 ; 45 L. J. 
Q. B, 761 ; 35 L. T. 445 ; 24 W. R. 951 ; 3 Asp. 
M. L. C. 275, H. L. 

Annotations : — Consd. Wingate r. Foster (1878), 3 Q. B. D. 

.58‘J. Retd. Mountain v. Whittle, [1921] 1 A. C. Gi5. 

799. .] — A time policy of marine] insurance 

on pltf.’s houseboat ‘‘ whilst anchored in a creek 
off Netley, however employed, with liberty to 
sliift,” against the usual perils contained a clause : 
‘‘ Including all risk of docking, undocking, 
changing docks & going on gridiron or graving 
docks as may be required during the currency of 
this policy.” The vessel was at the time anchored 
in the river Hamble, Southampton Water, wliich, 
it was agreed, came within the words ” in a creek 
off Netley.” During the currency of the policy 
pltf. desired to have the houseboat cleaned & her 
underworks examined for repairs, & he arranged 
to have her towed by a low-powered tug from 
the Hamble up Southampton Water to a yard on 


stroyod hy lire : — tlcld : tho policy 
never attached ; tho stoamahtp waa 
only insured while employed on Inland 
waters during tho navigation season 
or laid up In safety during the winter 
months. — London Assurance Cori^n. 
V. Great Northern Transit Co. (1899), 
29 S. 0. 11. 5 77. —CAN. 

794 i. Continuaiion tiU expiry of last 
day .} — A policy of Insnrauoe on u 
vessel “ for four calendar months on a 


tishlng voj-age, beginning the adventure 
from June 11, & to continue until the 
expiration of fo\ir months,” without 
stating where tho vessel was to sail 
from, or whether she wus to return, 
is a time risk, & is not terminated by 
the vessel returning from, a fishing 
voyage within that period. — D imook 
V. New Brunswick Marine Assur- 
ance Co. (1818), 6 N. B. R. (3 Kerr.) 

I s^seqj^^i proceedings, 6 N. B. li. 
(1 All.) 398.— CAN. 


n. Computation of time .] — A policy 
of insuraiioe dated Jan. 22. 1857, 
was issued by deft. co. to pltf. upon 
a schooner for a period of twelve 
calendar months from Jan. 14, 1857, 
to Jan. 14, 1858. The vessel was lost 
at 10 p.m. on Jan. 14, 1858 : — Held : 
pltf. could not recover on the jpolloy 
as the risk ceased at midnight on 
Jan. 13. — Cook r. Cape of Good 
Hope Marine Assurance Co. (1858), 
3 S. ~ 
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Sect. 12. — Commencement, duration and area of risk : 

Sub-sect, 3, A. (a), (b) d: jc), B, («). ] 

tho goods from the loading thereof, on board the 
ship wheresoever : — Held : it would cover gwds 
previously loaded at Liverpool, & which arrived 
at P., but were not unloaded there, & afterwards 
sustained a partial loss by wreck in the voyage 
from P. to M. 

Wheresoever may mean either wheresoever 
in the course of the voyage, or in a larger sense, 
wheresoever, without confining it to tho voyage. 
If it may have both senses, why may it not have 
the larger ? more especially, if such appears to 
have been the intention of the parties (Bayley, J.). 
— Gladstone v. Clay (1813), 1 M. & S. 418 ; 
105 E. R. 156. 

Antujtation : — Reid, lliokinan v. Caretairs (1833), 5 B. & Ad. 

651. 

815. Goods loaded before policy effected.] 

— Policy of assurance on goods at & from G. to 
the ship’s port of discharge, beginning the adven- 
ture on tho said goods from the loading thereof 
aboard the said ship : — Held : the policy did not 
cover goods loaded at an anterior port, though 
they were in a loaded state & in good safety at 
G. just before effecting the insurance. — Melli.sh 
V. Allnutt (1813), 2 M. & S. 106; 105 E. R. 
.322. 

Anruytations : — Befd. Park v. Hammond (1816), 6 Taunt. 

495. Mentd. Lechmer^ v. lletchor (1833), 3 Tyr. 450. 

816. .j — Rickman v. Carstaibs, No. 741, 

ante. 

817. Goods loaded at Intermediate port — For- 
wards & backwards clause.] — Grant v. Delacour 
(1806), cited in 1 Taunt, at p. 405 ; 127 E. R. 915, 
N. P. 

Anntyiuiion : — Distd. Grant v. Paxton (1809), 1 Taunt. 

463. 

818. .] — A policy upon a homeward 

voyage from India, upon goods at & from a foreign 
port of loading, until the ship’s arrival in London, 
beginning the adventui'c upon the said goods from 
the loading thereof at the foreign port of loading, 
& so should continue upon the goods, until the 
same should be discharged, was held to attach 
only on the particular cargo taken in at the first 
port of loading. Though the insurance was, to 
all or any ports & places whatsoever beyond the 
Cape of Good Hope, in port, & at sea, in all places, 
at all times, & in all services, with liberty to 
I)roceed to, touch & stay at any ports or places 
whatsoever for any purpose whatsoever. But 
upon an insurance on an India voyage out & 
home, the policy being equally extensive as that 
above stated, & containing the additional words,- 
& forwards & backwards at sea, until the ship’s 
arrival at her last station of discharge, though it 
purported literally to be on the said goods, the 
ct. held it must by necessary implication apply 
to all goods put on board in the course of the 
voyage. Forwards & backwards means from 
port to port in the course of the voyage, not from 
Europe to Asia & from Asia to Europe, Upon 
an insurance on an East India voyage, the under- 
writers are bound to know the course of the East 
India co.’s charterparties & trade, & that the ship’s 
destination is liable to bo changed after the policy 
is effected, & if the co. permit the voyage of a 
chartered ship to be altered, though it is at the 
request ^ partly for the benefit of the assured, the 
altered voyage continues protected by the policy. 

fs^oodfl at 8. & C. Tho declaration 
claimed for a total loss of the goods 
shipped at both places : — Held : the 
words “ beginning the adventure on 
tho loading of the goods at 8." did not 


— Grant v. Paxton (1809), 1 Taunt. 463 ; 127 
E. R. 914. 

819. Liberty reserved to touch at any 

port.] — Liberty to touch at a port for any purpose 
whatever, includes liberty to touch for the purpose 
of taking on board part of the goods insured. — 
Violett V. Allnuti’ (1811), 3 Taunt. 419; 128 
E. R. 166. 

' Annfytationa : — Consd. Hunter v. Loathlcy (183()K 10 B. & C. 

858. Aptd. Loathley v. Hunter (1831), 5 Moo. & P 

457. Reid. Barclay v. Stirling (1810), 6 M. & 8. 6. 

820. .J — Policy on goods in Java 

Packet, at & from Singapore, Penang, Malacca, 
Batavia, all or any, to ship’s port of discharge in 
Europe, with leave to toucli, stay, & trade at all 
or any points & places whatever A wheresoever 
in the East Indies or elsewhere, beginning tho 
adventure upon the goods from tho loatlirig thereof 
on board, as above, with leave in that voyage 
to proceed & sail to & touch & stay at any ports 
or places whatsoever & wheresoever, in any 
direction, & for any purpose, necessary f>r other- 
wise, particularly Singapore, Penang, Malacca, A 
Batavia, f'ape of Good ilopc & St. Helena. I’lie 
ship took goods on board at Bat-avia ; proceeded 
to Sourabaya, which is 400 miles to th(* eastward 
of Batavia, & directly out of the course fmm Bata- 
via, Singapore, Penang, or Malacca to Europe ; 
took goods on board at Sourabaya ; returned to 
Batavia ; & thence proceeded to Europe : — Held : 
the voyage performed was a voyage covered by 
the policy ; the proceeding to Sourabaya was no 
deviation ; & the goods put on board at Sourabaya 
were covered by the policy as well as those put on 
board at Batavia. — Leathly v. Hitnter (1831), 
7 Bing. 517 ; 1 Cr. & J. 423 ; 5 Moo. A P. 457 ; 
1 Tyr. 355 ; 9 L. J. O, S. Ex. 118 ; 131 E. R. 200, 
Ex. Ch. ; previous proceedings, sub nom. Hunter 
V. Leathley (1830), 10 B. & C. 858. 

821. Transit partly by land partly by sea.] — 

Declaration on a policy of assurance on goods at <te 
from L. by land carriage to 11., & at & from thence 
by a packet to G., beginning the adventure on 
the goods from the loading on board the ship, & 
averred that the goods were delivered at L. to 
carriers to be carried from li. by land carriage to 
H., <fc by the fraud & negligence of the servants 
& persons employed by the carriers were wholly 
lost : — Held : this was a loss within the meaning 
of the policy, which was the usual printed form of 
marine policy, containing the usual printed 
enumeration of risks ; & it was not necessary 

to aver that the goods were load<?d at L. to bo 
carried to H. — Boehm v. Combe (1813), 2 M. & 8. 
172 ; 105 E. R. 347. 

Annniatixm : — Reid. Hodocanaehi v. Elliott (1873), L. It. 

8 C. r. 649. 

{h) “ At and from Port.' 

See Marine Insurance Act, 1906 (c. 41), s. 25 (1), 
sched. I., r. 2. 

822. Limited to particular place named.] — 

Constable v. Nobi.e, No. 894, post. 

828. .] — Payne v. Hutchinson, No. 893, 

post. 

324. Usage of trade.] — Moxon v. Atkins, 

No. 321, ante. 

825. Risk commencing when any part of cargo 
loaded.]— C olonial Insurance Co. op New 
Zealand v. Adelaide Marine Insurance Co., 
No. 652, ante. 


limit the risk to the gooda so laden, 
but covered those laden at the other 
port. — T aylor tj. Union Marine 
U871). 5 Nfld. L. It. 

300. — NFLD. 
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822 i. Limited to jHirtirvlar place 
named.] — Bell v. Miller (1877), 
Knox, 331.— AUS. 
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(r) Ofhcr Cases. 

826. Outward cargo homeward Interest twenty- 

four hours after arrival ** — Loss more than twenty- 
four hours after arrival.] — (1) By a time policy 
the ship valued at £2,000 & goods valued at £8,000 
were insured on a barter voyage to the coast 
of Africa ; & it was stipulated that “ outward 

cargo should bo considered homeward int/crest 
twenty-four houi*8 after arrival at flret port or 
place of trade,” ” with liberty to extend the valua- 
tion of the homeward cargo.” The vessel with (lie 
outwai’d cargo on board amved at K., the lh*st 
place of trade on the coast of Africa, & there landed 
a portion of her cargo, &, after remaining at K. 
mure than twenty-four hours, she shIUmI thence 
with the remainder, without having rec(‘ived any 
other goods there, & was totally lost: — Held: 
the assured were only entitled to recover upon this 
policy the value of that portion of the cargo which 
was actually on board at the time of the loss. 

(2) If the policy is a valued one, the value of 
the whole is admitted. If the hjss be total, that 
whole value must be paid ; if partial, the loss is 
to be estimated with reference to the admitted 
value of the whole. The only diflerence if the 
policy bc^ open, is that you must prove the value 
of the whole which would othei-wisc be admitted, 
A: the valued policy only dispenses with this proof 
(Blai^kruun, .1.). — Tobin v. Harford (18(141, 17 
(!. B. N. S. 528 ; 4 New Hep. 373 ; 34 L. P. 
37 ; 10 1.. T. 817 ; 10 Jur. N. S. 850 ; 12 W. It. 
1002 ; 2 Mar. L. C. 34 ; 144 K. R. 212, Ex. Oh. 

Amwtatioris :■ — As U> (1) Re!d. Carr r. Monlcfioro (18(M), 

.') H. & S. 408. As U> (2) Retd. Denooa r. Home Colonial 

Ahsco. (1872), li. H. 7 C. P. 341. 

827. ,] — Joyce v. Realm Marine 

Insurance: Co., No. 18, ante. 

828. From given date — Ship anchored oil wharf 
on previous evening — Preparatory to sailing on 
given date.] — In an action on a policy of marine 
insurance on goods in ships ‘‘ sailing on or after 
Mar. 1 it appeared that the ship in question had 
finished loading her cargo before ten o’clock at 
night on Feb. 29, &, having previously cleared 
the custom house, was then ready to proceed to 
st'a ; but by a regulation of the port ships were not 
permit U*d to go out to sea after dark. At ton 
o’clock the mast/cr, with the object of keeping liis 
crew on board so as to be ready to start early in 
the morning, moved the ship away from the. wharf 
about five hundred yards out into the river & 
thert; anchored. In so moving the ship, he placed 
her in a slightly more advantegeous position for 
starting than she would have been in if she had 
remained at the wharf, but the gaining of that 
advantage was no part of the master’s motive 
in moving h(*r. On the following morning. 
Mar. 1 , she proceeded on her voyage ; — Held : 
th(^ ship sailed on Mar. 1 , & not on Eeb. 29, & 
the policy attached. — Sf:a Insurance Co. r. 
Blogg, [1898] 2 Q. B. 398 ; 07 1.. .1. Q. B. 757 ; 
78 L. T. 785 ; 47 W. R. 71 ; 14 T. J.. R. 474 ; 
42 Sol. Jo. 590 ; 8 Asp. M. L. C. 412 ; 3 ('Om. Cas. 
218, C. A. 

Amwtation :■ — Mentd. Meitioy DockH Sc Hurbour Board, 

Goto & Durraut r. Cunard S.S. Co., The Servia, The 

Curinthia (1898), 78 L. T. .04. 

829. From date of sailing — Delay in sailing- 
Altering nature of risk.] — Pltfs. who had insured 
all shipments of coal by certain merchants for 
twelve months by a cover-note at premiums 
varying according to the dat-e of sailing & port of 
destination, on July 30 received notice from the 
merchants of a proposed shipment by a certain 
vessel from the Tyne. The premiums payable 


to pltfs. would be 12s. 9d. for Aug. & 1 5s. for Sept. 
On Aug. 2 they effected a reinsurance for £1,500 
at a premium of Os. Sd. with deft. & others at 
Lloyd’s, by a slip which named the vesseJ & pur- 
X)ort:od to be subject to the reinsurance & deviation 
clauses. The vessel was then, as the underwriters 
ascertained, near the Tyne, but she did not sail 
on t.bc proposed voyage until Sept. 25, & was lost 
on Oct. 2. The policy of reinsurance was issued 
on Oct. 5, & pltfs. having paid the merchants for 
a total loss, claimed payment from deft. : — Held : 
the risk was materially altered by the delay of the 
voyagii, & the underwriters were not liable. 

The deviation contemplated is clearly a devia- 
tion in the course of the voyage. The words 
“ deviation or change of voyage ” clearly mean, 
inasmuch as the poi’t of loading & departure is 
fixed, alteration in the port of arrival. In that 
case I agree that the clause might apply, but it 
has no operation here because there was no change 
of voyage. The voyage was the same, but it 
was unreasonably postponed (Mathew, J.). — 
Maritime Insurance (Ti. v. Stearns, [1901] 2 
K. B. 912 ; 71 E. J. K. B. 86 ; .50 W. R. 238 ; 
17 T. L. R. 013 ; 6 Com. Cas. 182. 

I Amwtation : — Reid. Scottish National Insce. r. I*oole (1912), 

107 L. T. 087. 

830. “From time of leaving warehouse.”] — By 

a marine insurance policy apj^cts. insui’ed witii 
the Traders <fc General Insurance Assocn., I^td., 
one-half of certain goods from Antwerp to Karaclii 
& the other half from Antwerp to Calcutta 
” beginning from the loading thereof aboard ship.” 
The policy incorporated a “ warohouse to ware- 
house ” clause to tlie effect that the insured goods 
were covered ” from the time of leaving the 
shii^pers’ or rnanufacttircrs’ warehouse during the 
ordinary couise of transit until on board the 
vessel.” The goods in question were pimchased 
from a finn at Termonde, in Belgium, & were 
forwarded from thence on Oct. 7, 1920, to Antwerp 
by canal barge for shipment on a steamer to 
India duo to sail on Oct. 12, 1920. They wero 
received by the agents of the buyers on October 8 
A warehoused to await shipment. On Oct. 11 
a fir<? occurred at the warehouse & damage to the 
alleged amount of £621 was suffered. The 
insurance assocn. went into liquidation & the 
liquidator rejected appets.’ proof for the damage 
on the ground that the goods had not at the time 
of damage left the shippers’ or manufacturers’ 
warehouse. On appeal from that decision : — 
Held : as the ierminus a quo mentioned in the 
specification, which formed part of the policy, 
was the port of shipment & the transit ” by 
steamer ” the clause referred to could not be 
construed as imposing liability from the com- 
mencement of the transit from the factory at 
Termonde, nor could the discharge from a barge 
be held equivalent to the time of leaving the 
warehouse referred to in the clause. Therefoie, 
the decision of the liquidator was right . — He 
Traders & Generajl Insurance Assocn., Ltd., 
Ex p. Continental & Overseas Trading Co., 
[1924] 2 Ch. 187 ; 93 L. J. Ch. 464 ; 131 L. T. 
626 ; 40 T. L. R. 561 ; 68 Sol. Jo. 015 ; 16 Asp. 
M. L. C. 384 ; 29 Com. Cas. 302. 

B. Duraiion of Risk on Goods. 

(a) P&rt of DuKharge. 

See Marine Insurance Act, 1906 (c. 41), sched. 1., 
r. 5. 

831. General rule — Port at which goods in- 
tended to be delivered.] — Clason v . Simhonds 
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Sect. 1 2 . — Cornmenrementy duration and area of risk : 
3, n. («), 

(1741), cited in 0 Term Rep. at p. 533 ; 101 E. R. 
R. 087. 

Annotations .’—CoubCL. Andrews v. Mclllsh (181 i), 6 Tannt. 
490. Refd. Jleatsou v. Haworth (1796), 6 Term Hop. 
531 . 

832. Destination comprising several ports — Until 
goods landed.] — Barras v. IjONDon Assurance 
(j782), 1 I’ark’s Marine Insurances, 8th ed. p. 74. 

833. Intermediate voyage.] — A policy 

in tlie common form, upon goods to the East 
Indies, ceases when the ship has delivered the 
co.’s outward cargo at a port in the East Indies 
&. will not protect the goods to a market in 
an intermediate voyage made by the sliip before 
her final departure for Europe. — Richardson v. 
London Assurance Co. (1814), 4 Camp. 94, N. P. 

834 . Bulk of cargo discharged at one port.] 

—Leigh v. Mather (1795), 1 Esp. 411, N. P. 


{h) “ Until Safely Landed.'^ 

See Marine Insurance Act, 1906 (c. 41), sched. 1 , 
r. .5. 

835. Goods delivered to consignee’s lighter.] — 

Goods lost aftor the owner has taken them from 
the ship into a lighter is no charge on the insurer. — 
Sparrow v. Caruthers (1745), 2 Stra. 1236 ; 93 
E. R. 1153. 

.‘-—Consd. , Rucker v. London Assce. (1784) 2 

/ion'll Exchangre Askoo. 

(1^1), 2 Bog. & 430. FoUd. Strong: v. NaUlly (1804 ), 
1 Bos. & N. IL 16. Consd. Lane v, Nixon (1866), 
VI l^ce. of North America ( 1 899), 

15 T. L. R. o34. Refd. Steel v. Lacy (1810), 3 Taimt. 

•] IightH3r docs not belong to 

a public co. but to the master of the goods himself 
the underwriters are not liable, but if the light-erman 
18 a public officer they are liable (Buller, J.).~ 
Rucker v. I^ondon Assurance Co, 11781). 2 
Bos. A P. 432, n. ; 126 E. R. 1368. 
Ja^Ja(ior^,.-~FoUd. Hurry r. Royal Exchange Ahhco. 

1 ^ D Vio P' Lane v. Nixon (1866), L. R. 

837. — — .] — Wliere a policy is on goods until 

safely landed, if a merchant takes the goods out 
of the sliip into his own ligliter, the policy is 
discharged y yet it is not so if put into public 
lighters registered at Waterman’s Hall, in case 
the goods are lost from on board the lighter. 

Assurance Co. 

(1801 ), 3 Esp. ^89, N. I . ; suhsequent proceedings, 
2 Bos. A P. 430. 

An^^ions : Refd. StroiiK v. Natallv (1804) 1 Ilfm Sr 
P.N. R. 16 ; Lam«,r. Nixon(1866),L ILl cVV. 412 

838. — craft ’* clause.] — The words 

in a policy including all risks of craft to A 
from the vessel wi.l covtu- carriage in a lighter 
belonging to the assured. -Paul, J.td. i:. Insur- 
ance ( o. of North America (1899), I 5 T. L. U. 
r)34. 

Aas..,AXCK 

* Jicffllgence.] — Insurance on coods 

from A. to B. “ unHl they should be there dis- 
charged A safely landed ; ” on their arrival at B. 
the merchant to whom the goods belnn^AB 
employed & paid a public lighter to laL thTm! 
i the goods teng ^maged in the lighter without 
neghgence, the underwriters were held liable for 

f’o° Assurance 

CO. (1801), 2 Bos. A P. 430 ; 126 E. R 1.307 

.-—Oonwi. Strong v. Nataliy (18(14). 1 Bob & 

I . N. R. 16 ; Lano t?. Nixon (1866), L. R. 1 C. P. 412?' ® 


842. .] — Insurance on goods on board a 

Spanish ship from Nassau to Campoachy to con- 
tinue on the goods till discharged A safely landed. 
The ship having a licence from the British Governor 
at Nassau sailed for Campeachy, A having arrived 
off that port made signals for launches to come out, 
into which the goods were put for the purpose of 
being run ashore. In this situation' the goods 
were seized by two Spanish Government brigs, 
it being contrary to the Spanish laws to import 
British goods into the Spanish main. It seems 
that the goods were protected by the policy while 
on board the launches, such being the usual method 
of carr>ing on that trade : — Held : such a loss 
was not well described by an aveiment, stating 
that the goods were seized “ in a forcible A hostile 
manner by certain persons enemies of our Ixird 
the King to pltfs. unknown.” — Maithie v. Poti’h 
(1802), 3 Bos. A P. 23 ; 127 E. R. 14. 

843. Consignee undertaking to see to 

landing.] — Action on a policy on goods “ until the 
cargo should be discharged A safely landed ; on 
the arrival of tlie ship the goods insured were pul- 
on board a lighter hired in the usual way, A brought 
to pltf.’s wharf in the evening, but not landed, on 
account of the rough weather ; pltf. then under- 
took to see to the landing himself, but in the night 
the lighter was by an unavoidable accident, sunk, 
A the goods lost : — Held : the underwriters were 
discharged. — Strong v. Natally (1804), 1 Bos. 
A P. N. R. 16 ; 127 E. 11. 362. 

Annotations: — Consd. Paul ». Insco. of North Amoruia 

(1899), 15 T. L. R. 531. Refd. Lane v. Nixoii (]8(;6), 

L. R. 1 C. P. 412. 

844. — — Lighter unseaworthy.] — Lank v. 
Nixon, No. 1441, post. 

g 45 . To await transhipment — “ Risk of 

craft ” clause.] — A policy of insurance on goods 
w'hich includes ” all risk of craft until the goods 
are discharged and safely landed ” does not cover 
the risk to the goods wliilo waiting on lighters 
at the pori of delivery for transhipmont into an 
export vessel. — Houlder Merchants Marine- 
Insurance Co. (1886), 17 (^. B. 1). 354 ; 55 1.. .1. 
Q. B. 420 ; 55 L. T. 244 ; 34 W. R. 073 ; 2 T. L. R. 
721 ; 6 Asp. M. L. C. 12, C. A. 

846. Landing in customary manner.] — Mattiue 
V. Potts, No. 842, ante. 

847. Customer unknown to underwriter.] 

— Insurance from London to Jamaica generally. 
The goods insured were destined to a particular 
place in the island, A the usual course in such cases 
was for the ship to proceed to an adjoining jiort, 
A there to tranship the cargo into sliallops ; but 
no information of this was given to (he under- 
writei-s : — Held : notwithst anding, tliat they were 
liable for a loss occurring after such transhipment 
on board the shallops. — Stewart v. Bei.l (1821), 
5 B. A Aid. 238 ; 106 E. R. 1179. 

Annotntion CODSd. Lane r. Nixon (1866), L. R. 1 C. P. 

412. 

848. .] — Lane v. Nixon, No. 1441, pod. 

849. Lodged in government warehouse — 

Connscation by government.] — Upon a (Common 
policy on goods, the underwriters are discharged 
if the goods are landed at the port of destination 
by the officers of government there, A are lodged 
in the govt, warehouses, if this be the usual mode 
in which goods arc landed afc that port, although 
the goods insured are afterwards confiscated by 
the govt., A are never in the possession of the 
consignees.— Brown v. (’austairs (1811), 3 Camp. 
161, N. P. ^ / 1 

350. ,] — ( 1 ) A policy on goods on a 

voyage from London to a pori on the West Coast 
of South America contained a marginal clause 
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as follows : — “ Including all risks whatsoever by 
land & water &/or of inland conveyance &/or 
transhipment from the place whence despatched, 
whilst waiting shipment, <te until safely delivered 
to consignee ” : — Held : the clause, being one 
which w^ usually inserted in policies of the kind 
in question, was incorporated into a policy of 
reinsurance in the usual form. 

(2) The goods in question were by the laws of 
the port of discharge liable to pay duty, & upon 
discharge from the vessel they had to be placed 
in a customs warehouse, where they remained at 
the order of the consignee subject to certain 
charges for which the consignee was liable. While 
there the goods were totally destroyed by fire. 
At the date of the fire the consignee had been 
unable owing to pressure of business at the Customs 
to obtain actual possession of the goods : — Held : 
placing the goods in the Customs warehouse was 
a delivery to the consignee within the meaning of 
the marginal clause, & therefore at the date of 
the fire tlie risk had terminated & the loss was not 
recoverable under the reinsurance policy. — Marten 
V. Nippon Sea & Land Insurance Co., Ltd. 
(1898), 14 T. L. H. 333 ; 3 Com*. Cas. 164. 

851. Till discharged & safely landed — Loss 
one month after arrival — Before discharge began.] 
— Parkinson v. Collier (1797), 2 Park’s Marine 
Insurances, 8th ed. j). 053, 

852. Loss on lighter awaiting tranship- 

ment.] — Moulder v. Merchants Marine In- 
surance Co., No. 845, ante. 

Transhipment.] — See Sub-sect. 3, B. (e), post. 

(c) Comiu^ion of Transit. 

See Marine Insurance Act, 1900 (c, 41), sched. I., 

r. 5. 

853. “ While temporarily placed on quay ** — 
Loss whilst in “ transit sheds ** at port.] — West- 
minster Fire Oepice v. Reliance Marine In- 
suRANi’E Co. (1903), 19 T. L. R. 008, 0. A. 

854. Until safely delivered Into warehouse or 
other place.] — Pltfs. effected a policy of marine 
insurance with deft, & other underwritex's, at 
Lloyd’s, in respect of a new cast-steel frame for a 
steamer. The policy was expressed to be “ against 
all risks, especially including breakage <fc damage 
done & received thi’ough loading & discliarging, 
irrespective of percentage.” By clauses attached 
to tlie policy it was also jirovided that the insurance 
should include “ all risks of craft &/or raft &/or 
x)f any special lighterage without I’ecourse against 
lighttirman ... of lire, transhipment, landing, 
warehousing, & reshipment if incurred, & whilst 
waiting shipment iV/or reshipment, & all other 
risks & losses by land & water from the time of 
leaving the warehouse at point of departure until 
safely delivered into warehouse or other place 
for which the goods have been entered, or in which 
it is intended they shall be lodged, whether 
previously discharged or landed elsewhere within 
the port or place of destination or not.” The 
casting was shipped to Hamburg <fc discharged on 
the quay on June 14, at which time the steamer 
into which the steel frame was to be fitted had not 
arrived. On June 27, the frame was transported 
in a lighter to the quay of the V. co.’a shipbuilding 
yard at Hamburg, &; while being lifted from the 
lighter to the quay it struck the quay wall & was 
thereby rendered useless. In an action by pltfs. 
to recover under the policy : — Held : the loss was 
not covered by the policy, as the transit was at an 
end when the loss occurred. — Deutbch-Austba- 

LISCHE DAMPSCHIPFS-GESBLLSUHAFT V. iSTUBGE 


(1913), 109 L. T. 905 ; 30 T. L. R. 137 ; 12 Asp. 
M. L. C. 453. 

(d) ” WarehoVrse to Warehouse ” Clause. 

See Marine Insurance Act, 1900 (c. 41), sched. 1 
r. 5. 

855. Usual condition in Lloyd’s policies.] — 

A contract for the sale of jute, to be shipped from 
Calcutta to Dundee, contained the following 
clause : — ” Insurance to be effected under an 
f.p.a. policy on usual Lloyd’s conditions, at 
Lloyd’s, or with a London insurance co., or with 
Calcutta insurance cos. or agencies having a 
responsible & well-known London agent.” Policies 
were effected with three insurance cos. Each 
policy contained a clause by which the goods were 
covered while temporarily placed on quay & until 
delivered to the export vessel, or at any wharf or 
warehouse within the limits of the port ; — Held : 
by the terms of the contract the policies effected 
with the cos. must contain the usual Lloyd’s 
conditions ; the clause in question was not a 
usual Lloyd’s condition ; & the usual Lloyd’s 

condition in such a case was a clause covering the 
goods until they were safely delivered into the 
warehouse of the consignee. — I de & Christie v, 
Chalmers & White (1900), 5 Com. Cas. 212. 

{e) Transhipment. 

See Marine Insurance Act, 1900 (c. 41), s. 59. 

856. Express leave to tranship — Goods put in 
store ship — Custom of port.] — ^ Tierney v. 
Etherinoton (1743), cited in 1 Burr, at p. 348 ; 
97 E. R. 347. 

Annolation : — Apia. Pelly V. Royal Exchange Assce. (1757), 

1 Hnrr. 341. 

857. .] — ( 1 ) A policy of insurance 

was effected on goods on board the ship Penang, 
on a voyage from L. to various ports in China ; 
amongst others, to Macao, llong Kong, & Canton, 
with liberty to ti’anship the goods on board any 
other vessel ; for the Penang, or the vessel on 
board of which the interest miglit have been 
transhipped, to touch at any port in China, <te 
discharge there, or remain at the same until it 
should be deenied expedient to proceed to the 
port of discharges efc continuing the risk until the 
goods should arrive at their final port of destina- 
tion. The policy contained a provision for the 
return of a poi'tion of the premium if the Penang 
discharged at a port in China in the usual course, 
the port being open. The Penang & the cargo 
sust<ained damage on the voyage ; in consequence 
of wliich, on her arrival at Macao, the consignees 
chartered the James Laing, in order to tranship the 
cargo, & ascertain the extent of the damage. The 
Penang & James Laing proceeded to Hong Kong ; 
the intention of the consignees being, alter the 
transhipment at Hong Kong, to keep the goods on 
board the James Laing there until they could be 
safely sent to Canton. It was unsafe & inexpedient 
to send them at that time to Canton, in consequence 
of the hostile feeling exhibited by the Chinese 
against the English. There had been no proclama- 
tion of war by England against China. While the 
transhipment was proceeding, the James Lamg 
was driven ashore by a storm, & the goods lost : — 
Held : these facts did not show any agreement to 
make Hong Kong the final port of destination ; 
the risk was not determixied, & the insui’ers were 
entitled to recover the amount of the damage. 

(2) A second policy of insurance upon other 
goods in the same ship contained no clause 
authorising their transhipment. The facts being 
the same as above stated, & it being admitted that 
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Sub-sect. 3, B. je) (/), C. (a), jb) & (fQ.] 

the goods were transliipped without any intention 
of returning them to the Penang : — HeJd : this was 
a deviation not warranted by the terms of the 
policy. — O li VERSON V. Briohtman, Bold v. 
Rotheram (1846), 8 Q. B. 781 ; 15 L. J. Q. B. 
274 ; 7 L. T. O. S. 81 ; 10 Jur. 875 ; 115 E. R. 
1066. 

Annotation : — As to ( 1 ) & (2) Refd. Bold v. Claxton (1850), 

1(1 L. T. O. S. 7. 

858. Goods In warehouse awaiting tranship- 

ment.] — Pltfs. insured wool against fire with 
defts., “ in any shed, or store, or station, or in 
transit to S. by land only, or in any shed or store, 
or on any wharf in S. until placed on board ship ; ” 
They afterwards entered into another policy with 
another insurance co. in these terms ; “ ]x)st or 
not lost at & from the river H. to S. per ship or 
steam ere, & thence per ship or steamers to E., 
including the risk of craft, from the time that the 
wools are first water borne, & of transhipment 
landing & reshipment at H.” It was a condition 
in defts.’ policy that if the wocil was “ insured 
elsewhere,” notice of such insurance was to be 
given to them, otherwise the policy was to be void. 
No notice of this second policy was given to defts. 
by pltfs. The wool was burned while in warehouse 
at S. where it had been placed for the purpose of 
storage, & was waiting for reshipment. Pltfs. 
sued on the first policy for the loss of t he wool 
I/eld : ( I ) they were entitled to recover. The 
second policy did not apply to keeping goods on 
land, but only to marine risks, these goods were 
not within the meaning of the words, ” tranship- 
ment, landing, & resliipment at S.” while stored 
in warehouses there, 6: that there was therefore 
no double insurance, <k consecjuently, the goods 
were not ” insured elsewhere ” so as to make 
notice of the second policy necessary ; (2) by 

” insured elsewhere ” was meant a specific insur- 
ance of the same risks, & the words were not satis- 
fied in the case of different policies upon different 
risks, by the mere possibility of one overlapping 
the other under some possible circumstances. — 
Australian Agricultural Co. v. Saunders 
(1875), L. R. 10 V. P. 668 ; 44 L. J. V. P. 301 ; 

(1872), cited 28 L. T. p. 844. 

.<4mjotah'ou -.48 to (1) ReM. Jlodocanochl v. Elliott (1873), 

4S0 J- 4 * X« O'zO* 


859. -- — “ Liberties as per biii of iading.”] — 

By a policy of insurance in the ordinary Lloyd’s 
form, goods were insured ‘‘at iH. from Ixmdon 
to any ports or places in Australia, in P. & O. & 
Orient stoamers, with all liberties & exceptions 
as per bill of latling.” The goods were shipped 

^ steamship Arcadia under 
a bill of lading, by the terms of whicli the goods 
were to be delivered at Brisbane, as near there- 
unto as the local steamer can safely get,” & the 
goo(^ were stated to bo ‘‘ for transhipment into 
local steamer at Sydney.” The bill of lading 
contained other provisions as to forwarding goods 
m vo^ls of other owners. The goods were 
transhipped at Sydney into a local steamer, & on 
the voyage to Brisbane were totally lost. 1*. &, O 
steamers do not go to Brisbane, & the courst? of 
business adopted was the ordinary coui’se of 
business '.—Held : the loss was covered by the 
policy. These goods were shipped within the 
meaning of the policy & carried to Sydney, & 
transhipped within the meaning of the iiolicy 
& earned to the port of destination at which place 
the nsk was to end (Bigham, J.).— Neale & 


Wilkinson v. Rose (1898), 14 T. L. H, 506 ; 3 
Com. Cas. 236. 

Annotation AWTVd. Ihlgian Groin & Produce Co. v. 
Cox (France), [191U1 W. N. 308. 

$60. ** Liberties as per contract of affreight- 

ment ’* — Double transhipment.] — Belgian (Jrain 
& Produce Co.. Ltd. r. (’ox He Co. (Prance^ 
Ltd., [1919] W. N. 308, C. A. 

861. No express leave to tranship — Tranship- 
ment of necessity.] — Insurance of ship Duras^ ” at 
& from, etc. during lior stay & trade, etc. until 
her safe arrival back *at her last port of discharge, 
3 tc.,upon any kind of goods, <& upon the body, etc., 
of the ship.”* The ship being lost on the voyage 
tlie goods were tranHhii)j)ed He forwarded by auotlnu’ 
vosscl Held : the underwriters were liable for 
an average loss on the goods, arising fi*om the 
capture of the last-mentioned vessel. — P i.anta- 
Mouu V. Stalij^s (1781 ), 3 Doug. K. B. 1 ; 1 Teim 
Rep. 611, n. ; 99 E. H. 507. 

Distd. Mitcliell r. Kdle (1787), 1 Term Ilcp. 
(508. Reid. Idle r. Uoyal Exeliange Assee. (1819), 3 
Moore, (’. P. 115; Camian r. Mt'aburn (1823), 8 Mooi-e, 

I C. V. 127 

862. — Intention to reshlp.| —A policy 

W'as effected on goods shij^lied on board the 
Pcmnig. on a voyage from ” Liverpool tt> any port 
or ports, placo or plaees, on the ('anton River, 
or on the C^ojist of Cliina, or islands adjacent, 
inclusive of Manilla, with liberty to wait at any 
port or place until the intended port t)r place of 
discharge can be i‘nt<*red.” 'Plie Pountg sulTeri^d 
damage on th(‘ voyage. He off JJong Kong tlu^ goods 
were transhipped on board anotlier vessid, whicli 
w’as .subsequently lost with the gooils on boai*d : — 
Held : if the goods were transhipjxal with the 
intention at the time tliat smdi translupinent 
should be final, He that the goods should not bo 
i*<;turned on board the I’enang, the risk was 
determined by the transhipment. 

In some policit‘8 a clause is inserted which permits 
such transhipment ; then a meri^ transhipimuit, 
though with no intention of reshipi)iug, would not 
detennine the risk. But in the absence of such 
a clau^ in the policy, a transliiprnent without any 
intention of returning the goods would deti'i-mine 
the risk ; the inlention to return tliem must, 
in order to avail anything, liave (^xisL'd at tlu? 
time of the transhipnuuit ; that thei-e was a 
possibility of theii’ being subsequently returned is 
immaterial (Wilde, C..I.). — Bold V. C’laxton 
(18.50), 16 L. T. O. S. 7. 

863. Goods put on store ship — No Inten- 

tion to reship.]— OLIVER.SON v. Briohtman, Bold 
V. Rotheram, No. 857. auk’. 

Goods In lighter for transhipment to 
another port.]— Houlder v. Mercilants Mahlnk 
Insurance (Jo., No. 845, ante. 

if) ProiecHon during J.and Traiwit. 

865. Special description of voyage — Custom of 
shippers to send overland — Knowledge of under- 
writers.] — Rodoconachi V. Ellioit, No. 1747, posf. 

866. Land Journey Included In policy — Devia- 
tion clause — Change of voyage.] — Simon, Israel, 

He (Jo. V. Sedgwick, No. 971, post. 

867. .] — Hyderabad (Deccan) (Jo. 

V. Willoughby, No. 1048, post. 

868. ** All risks by land Sc by water ** — 

Accidental damage.] — Schuihh Brothehs v. 
Stevens, No. 1832, post. 

C. Commencement of Risk on Ship. 

(a) Start of Voyage. 

See Marine Insurance Act, 1906 (c. 41), sect. 43, 
sched. T., rr. 2, 3 (a), (b). 
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869. What constitutes a ** sailing ** — Time of 
clearing — Ready tor sea.] — P itteorew v. Pringle, 
No. 1339, post. 

870. Warranty not to sail after given date 

—Moving to comply vi^lth warranty.] — Cockrane 
V. Fisher, No. 1341, post, 

871. Anchoring in mid-stream before fixed 

date — Proceeding to sea on date — Intention to sail.] 
— Sea Insurance Co. v. Bloog, No. 828, ante. 

872. Vessel equipped with crew & cargo — 

Commencement of navigation.] — The risk under a 
“ j>ort risk ” policy ceases when the insured vessel 
commences her voyage, & the voyage commences 
when the vessel being fitted & equijiped for sea 
&L' possessed of her clearances, crew, & if necessary, 
cargo, commences to navigat<e upon her voyage, & 
no longer remains moored in the poit in the course 
of preparing for the voyage. 

The essential point in the words “ port risks,” 
both in the sense in which thf^y are understood 
at Jjloyd’s & the ordinary stinse is, tliat it is a 
risk of a character peculiar to a poi-t. & which is 
involved in a vessel being in poi*t for the ordinary 
purposes for which a vessel is in port, as distin- 
guished from the risks of a vessel on a voyage, 
subjecting herself to the ordinary perils of navi- 
gating on that voyage (Hamilton, J.). 

The commencement of a voyage as distinguislied 
from the termination of a lying in port is deter- 
mined by tliat which purpoi-ts to be done at th<^ 
time of the act of quitting the actual mooring ; 
whether she has the intention of returning. The 
fact that the vessel unexpectedly & unintentionally 
got into difficulties afb^rwards cannot, take away 
from the force of the fact that she cast loose from 
the buoys & that the tug look her in charge with 
the intention of proce(*ding straiglit out to sea 
(Hamilton, ,T.) — Mersey Mutual Underwriting 
Assocn., Ltd. v. Poiand (1910), 26 T. L. R. 386 ; 
15 (bm. Oas. 205. 

873. What constitutes “ preparing for voyage.*'] 

— On a policy at & from Pernambuco, or any 
other port or ports, in tlu^ Brazils to London ; 

” beginning the adventure from the loading the 
goods on board the ship, on the termination of her 
cruise, <fe preparing for her voyage to London ; ” 
TIk^ ship, on the termination of her cruise, touched 
at Pernambuco ; but, failing to pi*ocure a cargo 
there, she proceeded for 8t. Salvador, & was lost 
on her voyage thither: — Held: (1) the policy 
attached at Pernambuco ; (2) the ship’s proceed- 
ing for St. Salvador was no deviation ; (3) the 

voyage was well described in the declaration, as 
from Pernambuco to Jxmdon. — Lambert v, 
Ltddard (1814), 5 Taunt. 480; 1 Marsh. 149; 
128 K. R. 776. 

874. What constitutes “ ready for sea ’* — Com- 
pletion of ballast.] — Pitfegrew v. Pringt.e, No. 
1339, post. 

What is reasonable time.]— Sub-sect. 3, C.(c), 

past. 

As to modification of ordinary rules by incorpora- 
tion of usage .] — See Part. IL, Sect. 3, sub-sect. 5, 

ante. 

{b) Good Safety. 

See Marine Insurance Act, 1916 (c, 41 ), sched. I., 
r. 3 (a), (b). 

875. Arrival at “ terminus a quo ** in disabled 
condition.] — Policy at <& from the island of St. 
Michaers. The ship arrived thei*e in a very 
disabled staLi, & after lying at anchor above 
twenty-four hours in great danger from a storm, 
w^ blown out to sea & wrecked : — Held : the 
policy on the homeward voyage never attached. 


While the ship remains “ at ” the jp lace a state 
of repair & equipment may be sufficient wliich 
would constitute unseaworthiness after the com- 
mencement of the voyage. Whild in port she 
must be in such a condition as to enable her to lie 
in rca^nable security till she is properly repaired 
& equipped for the voyage. She must have once 
been ai the place in good safety. If she arrives 
at the outward port so shattered as to be a mere 
wreck a policy on the homeward voyage never 
attaches (Lord Ellenborough, C.J.). — Par- 
meter V. Cousins (1809), 2 Camp. 235, N. P. 
Annotation : — ^Beld. Haughton v. Empire Marine Insce, 

(1860), L. R. 1 Exch. 206. 

876. Arrival at “ terminus a quo ** In good 
safety—Though in danger of condemnation.] — 

(1) Policy at & from Riga to the United Kingdom, 
on ship & freight declared to be in continuation of 
two other policies which were on ship & freight on 
a voyage from the United Kingdom to the ship’s 
port of discharge in the Baltic, during her stay 
there, & from thence back to her port of discharge 
in the United Kingdom. The ship was seized 
& condemned at Riga before she had discharged 
her outward cargo : — Held : the first policy could 
not be applied to the outward freight. 

(2) It was stipulated by a policy of insurance 
from Riga to the United Kingdom “ that if the 
ship should not load a cargo at Riga by any act 
of the Russian govt., the assured were to receive 
a total loss.” The ship was seized & condemned 
by the Russian govt., before her outward cargo 
was discharged : — Held : a total loss within the 
meaning of the policy. 

(3) A policy at & from a foreign port attaches 
when the ship has arrived thiiie in good physical 
safety although from political causes, she may be 
in great danger of condemnation. 

(4) The assured on a policy at & from Riga 
were in possession of a letter from their corre- 
spondent there, stating that an ord(;r for sending 
the papers of all ships arriving at that port to 
Petersburg had produced a gi'eat sensation, 
intimating that the papei’s of the ship insured had 
been sent to Petersburg accordingly, expi‘essing 
considerable appreliensions for her safety. This 
letter was not communicated to the underwritei*s ; 
but the broker informed them of the fac;t of the 
ship’s papers being gent to Petersburg; — Held: 
the policy was not vitiated on the ground of 
concealmt nt by the non-communication of the 
letter. — Bell v. Bell (1810), 2 Camp. 475, N. P. 

Annotation : — As to (.3) Retd. Haughton r. Empire Marino 

Insce. (1866), L. R. 1 Exoh. 206. 

877. Must arrive sufUoiently seaworthy to lie 
secure.] — Haughton v. Empire Marine Insur- 
ance Co., No. 14, ante, 

(c) Adventure must he commenced in Reasonable 

Time. 

See Marine Insurance Act, 1906 (c. 41), ss. 42, 

88 . 

878. Ship preparing for voyage.] — Whilst a sliip 
is preparing for a voyage, upon which it is insured, 
the insm'er is liable ; but if the voyage is laid 
aside, & the ship lies by for five, six, or seven years, 
with the owner’s privity, the insurer is not liable. 

■iirrrY v, Selwin Mautyn (1712), 2 Atk, 
359 ; 26 E. R. 617, L, C. 

879. Delay amounting to abandonment of 
voyage.] — Ojiitty v. Selwin & Mautyn, No. 878, 
ante, 

880. Question for jury.] — Mere length of 

time elapsed between the signing of the policy & 
the sailing, is not sufficient to avoid a policy ; it is 
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Sect. 12 . — ComnwncevienU duration and area of rial': 
Sub-aect. 3, {c) <S: (d ), 

matt*?!' of evidence io be left to the jury, if such a 
time has elapsed as amounts to an abandonment. 
— Grant v. King (1802), 4 Esp. 175, N. P. 

881. Ship undergoing repairs for voyage.] 
Forbes v. Wilson (1800), 1 Park’s Marine In- 
surances, 8th ed. p. 472. 

Annotation : — Reid. Gibson v. Small (1853), 4 H. L. Cas 
353. 

882. .] — Smith v . Surridge, No. 1081, 

post. 

883. Length of time between signing policy & 
sailing — Avoidance of policy.] — G rant v. King, 

No. 880, ante. 

884. Wnat is a reasonable time — Yacht.] 

Insurance Jan. 28, on a vessel afloat, at & from 
Pristol to Jjondon. The vessel sailed on May 17 : 
— Held : the delay, unaccounted for, was un- 
reajsonab1(‘, & discharged the underwriter, although 
the vessel was of a species which does not usually 
sail in the winter. — Palmer v. Marshali.. (1832), 
8 Bing. 317 : 1 Moo. A S. 454 ; 131 E. B. 41.5. 

A niUiUiti tns Folld. Palmer r. FeuniriK (183.‘{).9 Bing. 4C0. 
Refd. M'Aiidrew Adams (1834), 1 Bltigr. N. C. 29. Mentd. 
Simpson v. Clayton (1830), 2 .Scott, G91. 

885. .]- -I nsurance Jan. 28 on a yacht 

afloat, at from Bristol to London. The vessel 
was not fitted out for sailing till the May following, 
it did not sail till May 17 : — Held: the circum- 
stance of her being a yacht was no justification of 
such delay, & the underwriters were discharged. 

It is clear insurance law, that on a policy at 
& from a port, the vessel ought to be ready to 
sail as soon as she reasonably can, <fe is not to lie 
in the port for months before she takes her 
departure (I*ark, J.). — Palmer v. Penning 
(1833), 9 Bing. 400 ; 2 Moo. & S. 024 ; 131 E. K. 
085. 

886. Where risk materially varied — 

Question for jury.] — If a ship be insured at & 
from a c<Ttain place, where in fact she is not at 
the tirn(s but arrives there, after some interval, 
but the fact is not communicated to the under- 
writers, who do not call for information on the 
subject, it is a tjuestion for the jury, whether 
the delay which intervened materially varied the 
risk ; ifc tlu‘y held it did not, in a case where the 
insurance being effected on Aug. 13 in ix^ndon, 
on goods at k, from Heligoland to the Baltic, the 
vessel did not sail from the Thames till Aug. 27, 
to whicli was to bo added the fxirther time for her 
reaching Heligoland. — Hull v. Cooper (1811). 14 
East, 479 ; 104 K. li. 085. 

Annotations : — Apld. Mount v. Larkins (1831), 8 Biiifir. 108 ; 
i)e Wolf tJ. ArchanKtl Insce, (1874), L. It. 9 Q. B. 4,'>1. 

887. .] — In a voyage jxolicy of 

insurance “ at &; from ” a port, it is an implied 
understanding that the ship sh^l be at the port 
within such a time that the risk shall not be I 
materially varied ; & if there is delay beyond such 
time, the policy does not attach. — De Wolf v. 
Archangel Insurance Co. (1874), 1.. K. 9 B. 
451 ; 43 L. J. Q. B. 147 ; 30 L. T. 605 ; 22 W. R. 
801 ; 2 Asp. M. L. C. 273. 

{d) “ At and from ” a “ Port.” 

See Marine Insurance Act, 1900 (c. 41), ss. 25 
42, & sched. I., r. 3 (a) (b). 

i888. Date of first arrival.] — M otteux v . Lon- 


don Assurance (Governor & Co.), No. 152. 


ante. k . 

889. “ At & from ** an island— Arrival at liiit 
port.]— Camden v. Cowley, No. 922, post. 

g90. Ship moving from port to port In 

island.] — Under a policy “ at & from ” an island, 


at & from 

a ship^is pi’otocted in 'moving from port to poit 
in the same island.— -C ruickshank v. Janson 

(1810), 2 Taunt. 301 ; 127 E. B. 1093. 

Annotations : — Reid* Brown r. Taykmr (18.35), 1 liar. & 
W. 578 ; Biceard v. Sliopberci (1801), 14 Aloo. P. C. C. 
471. 


ggi, .] — A policy of insurance was 

effected on a ship her cargo, at & from Grenada 
to London. The ship took out supplies to different 
estates in th.at island, <k had arrived there, dis- 
charged part of the outward cargo, at three different 
bays in the Island. In the meantime, the master 
had made arrangements for the homeward cargo. 
W hilst the ship was pi-oceeding, with part of the 
homeward cargo on board, to a fourth bay, for 
the double purpose of unloading j>art of her out- 
ward cargo, & to take in some of her homeward 
cargo, she was lost by perils of the sea. J^here is 
but one custom-house at Grenada : — Held : there 
had not been a deviation from the voyage* insured. 
— Warre V. AIiller (1825), 4 B. (\ 538 ; 7 
Dow\ & By. K. B. 1 ; 107 E. B. 1100 ; aub nom. 
Miller v. Warue, 4 L. J. O. S. K. B. 8. 

Refd. Brown r. Tayleur (1835), 1 liar. & VV- 
578 ; M'Swiaey r. Boyal Exchange Ahhcc. (1849), 14 
O, B. G34 : Biceard r. Shepherd (18G1 ), 1 4 Woo. 1*. C. ( 47 1 . 
Mentd. Vines r. Jicading Corpn. (I82G), 1 V. & J. 4. 


802. Part cargo loaded inside port — Remainder 
outside — Custom of port.]— Kingston v. Knibbh 
(1808), 1 Camp. 508, n., N. P. 

Amwtation : — Reid. Lang v. Anderdon (1824), 3 B. & V. 
495. 

893. At & from named port — Head of port 
named in policy — Voyage from distinct place in 
port.] — If a policy describe a voyage at & from a 
place which is the head of a port, it will not 
cover a voyage at & from a distinct place which is 
a member of the same port. — Payne v. Hutchin- 
BON (1810), 2 Taunt. 405, n. ; 127 E. B. 1135. 

d nnotaiion : — Distd. Koolandts v. Harrison (1854), 23 L. J* 
Ex. 1G9. 


894. Also name of town — Voyage from 

within limits of port.] — A policy at & from a place, 
the name of which equally dt^signates a particular 
town, & a port comprelxmding an extensive dis- 
trict of coa-st, does not prxdect a cargo laden any- 
where within the limits of the port, but refers to 
the town itsedf. A policy at & from l^yme to 
London does not protect a cargo laden at Bridport 
within the port of Lyme, & eight miles nearer to 
London. — C.'onstable v. Noble (1810), 2 Taunt. 
403; 127E. 11.1134. 

A nnotation : — Distd. Koelandts v. HurrlHon (1854), 2.3 L. J. 

Ex. 169. 

895. “ Or any other ports ** on named 

coast— Cargo not available at named port.] — I jAm- 

BERT V. Liddard, No. 873, ante. 

896. Ship lost at moorings.] — Goods are 

insured at & from Mogadore to Ixxndon. The 
declaration avers “ that after the loading the goods, 
the sliip departed on her intended voyage, & while 
in the course of her said voyage was lost by perils 
of the sea ” ; — Held : this was a material allega- 
tion, & therefore, the ship having been lost wliilo 
at her mooiings, & before the cargo was completed, 


PART II. SECT. 12, SUB-SECT. 8.— 
C. (d). 

r. At &• from named port — Ship 
remaining o^kUside Jtarbour — According 
to usage .] — A ship was insured for a 
voyage “ at & from S, to J., there & 


tbenw,” etc. She wont to H. for 
orders, & without entering tl»o limits 
of the port as defined by statxitc for 
fiscal purposes, brought up or near the 
mouth of the harbour & having received 
her orders by signal attempted te put 
about for J. but missed slays &. was 


wrecked. In an action on the policy 
evidence was given establishing tliat 
S. was well known as a port of call, 
that ships going there for orders never 
euteied Ihe harijour, & that the Insured 
vessel was in the port according to a 
Koyal Surveyor’s Chart ftimlshed to 
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the insured could not recover. — ^A bitbol v. Bris- 
tow (1810), 0 Taunt. 464 ; 2 Marsh. 157 ; 128 
E. R. 1115. 

Annotation : — ^Befd. Doxford v. Kins: (1846), 8 L. T. O. S. 

190. 

897 . Open roadstead usual place of trading.] — 

C'OCKEY V. Atkinson, No. 285, ante. 

“Port.*'] — Under a policy insuring 
a brigantine “ at & fi*om L. to S., & thence to 
Barcelona, & at & from thence & two other ports 
in Spain, to a port in Great Britain ” ; — Held : 
Saloe, a place lying in a bay, liaving warehouses 

a jetty, with a depth of water sufficient for 
feluccas, but not for large ships, & a good roadstead 
anchorage where ships lie & are loruied by means 
of small craft ; having also a custom house <k 
olllcers, is a “port” within the meaning of the 
policv. — 8ea Insurance Co. of Scotland v. 
(Javi*n (1829), 4 Bli. N. S. 578 ; 2 Dow. Cl. 120 ; 
5 E. U. 206, II. E. 

yiniwtfitiona .‘—ItBld. Brown w. Taylour (IS.'l.O), 4 Ad. Sc El. 

241 ; Hunter v. Northern Marine Iiihoc. (1888), Hi App. 

t^us. 1 ] 7 . 

899 . “Port of lading** — First port where 
loading commenced.] — Brown v. Tayleur, No. 
282, ante. 

D. Terminaiion of Risk oft Ship. 

(ft) liy Comjtlelion of Voyage. 

See Marine Tn.surance Act, 1906 (c. 41 ), ss. 44, 4.5. 

900 . “ Until discharged of her voyage ** — When 
cargo unloaded.] -~Anon. (1685), Skin. 248; 90 
E. U. 111. 

931 . Last port of discharge in particular river — 
Friendly port Intended — Intention of parties.] — 

A ship was insured from lx)ndon to any port or 
ports in the river Plate until her arrival at her 
last port of discharge in that river ; & the master 
intending to discliarge her cargo at Buenos Ayres, 
passed Maldonado ; but hearing that Buenos 
Ayres wiis then in the hands of the enemy, he went 
to Monte Video with intent to make a complete 
discharge there if the market were favourable ; 
but after discharging a part, & not finding the 
market there so favourable as he expected, ho 
had not abandoned his original intention of going 
to Buenos Ayres, if it should afterwards be 
practicable ; but while he was still discharging 
part of his cargo at Monte Video a loss happened 
by a peril of the sea : — Held : as Buenos Ayres 
to which other port only in tin? Plate he had con- 
templated to go, wjus at the time of his arrival in 
the Plate, He in fact continued u}) to the time of 
the loss, in the hands of the enemy, so that he 
could not legally go there, Monte Video must 
be taken to be the ship’s last port of discharge, & 
on her arrival there the policy was discharged. 

It is said that the insurance was to any port 
or ports ill the river Plate ; but that must be 
understood to mean any friendly port (Bayley, J.). 
—Brown v. Vigne (1810), 12 East, 283 ; 104 
E. R. 110. 

Annotation : — Distd. Olirerson r. Brigbtman (1846), 8 

Q. B. 781 

902 . “For — days after arrival ** — Arrival at 
usual place for seeking freight.] — Declaration on a 
policy of insurance on tlie barque “ Shanghai 
“ from 8wan River to Mauritius, Si for tliirty 
days after arrival,” averring a total loss ; plea : 
that the ship was unnecessarily delayed & 
abandoned, & deviated from her voyage. It was 


proved that ships bound for the Mauritius loaded 
with cargoes, generally speaking, go into ilie 
harbour of Port Louis. If in ballast or seeking 
cargo, it is customary for them to anchor at the 
Bell Buoy, which is a buoy in the main ocean, 
a few miles from the harbour itself. The “ Shang- 
hai ” having sailed in ballast from Swan River 
to the Mauritius on her arrival anchored at the 
Bell Buoy Si remained there fourteen days, 
awaiting tin; arrival of money to pay a bottomry 
bond, at the expiration of which period she was 
wrecked : — Held : it was a question of fact for 
the jury whether the ship had arrived at the 
Mauritius. 

The question is, whether it is an arrival at the 
place at which ships of her character ordinarily 
anchor (per Cur.). — Lindsay v. Janson (1859), 
4 H. Si N. 699 ; 28 L. J. Ex. 315 ; 3 L. T. 341 ; 
157 E. R. 1016. 

903 . How time calculated.] — Policy of 

insurance on ship at & from “ Ij. to any port or 
ports in the South & North Pacilic Oceans in any 
order backwards & forwards, & during thirty days 
stay in h<‘r last port of discharge ” ^ these words 
were written : in other re.spects the policy was in 
the usual printed form . The ship arrived at lier last 
port of discharge at 7 p.m. on May 25, Si ancliored 
tlicre. Si so remained until June 24, on which day, 
at 3.45 a.m., she was driven on shore in a gale of 
W’ind Si lost : — Held : the thMy days were to be 
reckoned from the expiration of the twenty-four 
hours after the ship had arrived at lier last port 
of discharge. Si therefore tlie loss was covered by 
the policy. — M ercantile Marine Insurance Co. 

Titherington (1864), 5 B. Si S. 765 ; 5 New 
Rep. 82; 34 L. J. C^. B. 11 ; 11 L. T. 340 ; 11 Jiu*. 
N. S. 62 ; 13 W. R. 141 ; 122 E. R. 1015. 

Anruitaiion Apld. Gambles v. Ocean Marine Insce. of 
Bombay (1876), 1 Ex. D. 141. 

904 . .] — In a policy of marine in- 

surance on a ship the insurance was described as 
being for a voyage to Algoa Bay “ & for thirty 
days in port after arrival ” Si as continuing 
“ until the ship with all her ordnance, tackle 
apparel, etc., shall be arrived at as above upon the 
said ship, etc., until she hath there moored at 
anclior in good safely.” The ship arrived a 
Algoa Bay, A was there moored at anchor in good 
safety at 1 1.30 a.ni. on Aug. 2, 1902. She remained 
ill Algoa Bay until Sept. 1, 1902, & was there totally 
lost through pei ils insured against at 4.30 p.rn. on 
that day : — Held : the expression “ 30 days ” 
in the policy meant thirty consecutive periods of 
twenty-four houre, the lirst of which began to 
run at 11.30 a.m. on Aug. 2 ; &, therefore, the 
insurance had come to an end before the loss 
occurred . — (’ornfoot r. Royal Exchange As- 
surance CoRPN., [1901 j 1 K. B. 40 ; 73 L. J. K. B. 
22 ; 89 L. T. 490 ; 52 W. R. 49 ; 20 T. L. R. 34 ; 
48 Sol. Jo. 32 ; 9 Asp. M. L. C. 489 ; 9 Com. Cas. 
80, C. A. 

905 . Cargo discharged on arrival — Loss 

while taking in next cargo.] — A ship insured “at 
& from the port of Pomaron to Newcastle-on-Tyne, 
& for fifteen days whilst there after arrival,” 
arrived siifely at Newcastle on Dec. 4, Si on the 
13th completed the discharge of lier inwai*d cargo 
within the port of Newcastle, liaving been 
chartered to load in the river Tyne a cargo of coals 
for delivery at Gibraltar, & having received on 

mediate port.}—K ship IjavliJg, durlufir 
t.iio Hubsicitenw of the iion-iateroourse 
law with Aiiu^rlca bctui insured from 
Liverpool in Now Orleans, with liberty 
to call at auv port iu the course of the 
voyagre, & part of the premium to be 


iiavlgatorH : — IleUl : the words “ at 
Si from 8.” meant at & from tho first 
arrival of the ship ; she was at S. 
within tho terms of the policy ; & 
the policy had attached when he 
atteinptoa to put about for J. — St. 


Pavl Fuik Sc Makink Inhurancic (’o. 
V. Troop (1896), 26 S. C. K. 5. CAN. 

PART II. SECT. 12. SUB-SECT. 3.— 
D. (a). 

t. Voyage tenninaied at inter- 
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Sub-sect, 3» D. (a) (b).] 

board two keels of the same os a stiffening, the 
ship was moved on Dec. 15 to a loading place on 
the Tyne, within the port of Newcastle, there to 
complete her loading. W hilst moored there she 
was, on the IGth, injured in a storm. The stsmp 
on th(? policy was sufficient to cover both a voyage 
& a time policy. The policy did not cont/ain the 
usual twenty-four houis’ clause ; — Held : the 
policy must be construed as a voyage policy with 
a time policy en^afted upon it, & although the 
voyage was terminated & the inward cargo dis- 
charged, the underwriters were liable. — CI amrlks 
V. Ocean Marine Insurance Co. of Bombay 
(1870), 1 Ex. 1). 141 ; 45 L. J. Q. B. GOG ; G4 L. T. 
189 ; 24 W. K. .S84 ; 3 Asp. M. L. C. 120, C, A. 

Annotation: — Bold. Oocker r. General Insco. of TrIeHtc 

(1897), 3 Com. Cas. 22. 

906. However employed — Any port in 

specified area.] — Pltf. I'einsured a risk with defts. 
on a ship “ at & from Newcastle, N.S.W., to any 
ports or places in any order on the West Coast of 
South America & for thirty days in port afB‘r 
arrival however employed.” The ship sailed 
with a cargo of coals from Newcastle, N.S.W., to 
Valparaiso, & there discharged the whole of it. 
8he i*eraained at Valparaiso for thii'ty days & 
loaded bfillast & sugar for 'P., a port on the We.st 
Coast of South America. While proceeding to T., 
she Wfis stranded & became a total loss ‘.—Held : 
(1) ” any ports or places ” did not mean ports or 
places ‘‘ of discharge ” only, A: the ship was coY(U*ed 
at the time of her loss ; (2) a policy of marint' 
insurance can only be rectified when it is clearly 
shown that it has been drawn up by common 
mistake. 

[Tlie slip] cannot be looked at for showing the 
contract, but it can for the purpose of the rectifica- 
tion of the policy (Mathew, J.). — Spat.ding v. 
Crocker (1897), 13 T. L. 11. 396 ; 2 Com. Cas. 189. 
AnnotatUms :~-As to (1) Consd. Crocker r. General Inace. of 
irieste (1897), 3 Com. Caa. 22; Kynance Sailing Ship 
(o. V. loung (1911), 104 L. T. .397. As U> (2) Eflld. 
Empress Assce. Corpn. r. Bowritig (190:i), 11 Com. Cun. 

J. I • 


(1876), 1 Ex. D. 81 ; 45 I.. J. Q. B. 361 ; 31 
J.. T. 490 ; 24 W. R. 554 ; 3 Ajip. M. E. C. 152. 

908. “ Final port ** — Final port of discharge.] — 

Moore r. Taylor, No. 920, post, 

909. .] — By a written clause inserted 

<•11 I * ^ !• 


907. To particular place — Anchored at usual 
place of discharge— No “good safety “ clause.] — 

The risk on a ve.ssel under a policy of insurance (k> 
a place generally, without any provision as t-o her 
safety there, continues until she is anchored at iier 
port of de.stination, in the usual place for diseiiarg(i 
of her cargo. By a memorandum indorsed on a 
policy made by way of reinsurance on a vessel 
from f Liverpool to Baltimore & United Kingdom, 
the vessel, m consideration of an additional pre- 
mium, was to be at liberty to go to Antweip. On 
leaving Baltimore .she went direct to Antwerp 
where she arrived the day before the memorandum 
was made. Two days after, while in the outer 
dock, on her way into the inner dock, the usual 
place of discharge, she was ordered to lAjith, 
on her way to which place she was lost. In an 
action on a policy or for a return of the additional 
premium : Held : the memorandum did not 
^ve liberty to touch or call at Antwerp, & so 
did not peraiit the vessel to go to Antwerp, & 
thence k) England; & as the vessel had not 
when the memorandum was made, reached the 
usual place of discliarge, the voyage was not 
then at an end, <fc the additional premium could 
not be recovered back.— Stone v. Marine 
Insurance Co. Ocean, I/td. op (Jotiienburu 


in the ordinary form of Lloyd’s policy a ship was 
insui’cd on a voyage ” fixim any port or ports 
place or place's on the River Plate t-o any port or 
ports place or places in Prance &/or the United 
Kingdom, final port, excluding Mediterranean via 
any ports in any order.” The policy was upon the 
ship only & against t-okil loss only. Tlie ship 
was loaded in the River Plate with a mixed cargo, 
& sailed from Buenos Aires for Dakar, where site 
was ordered to discharge pjirt of lu'r cargo at 
Ht. Nazain* A: the rt'st at ilavrt‘. After discharging 
the final parcels of cargo at llavie she sailed for 
Barry for bunkei's was Uitally lost on the 
way : — Held : ui>()n the true construction of the 
policy ” final port ” meant the final poi’t of dis- 
charge eithei* in the United Kingdom or in France, 
A: at the timci of her loss the ship was not upon tlu' 
insured. — Marten r. Vestey Brother-s, 
I...,., 1.920] A. ('. 307 ; 89 L. .1. K. B. GG3 ; 122 
U. T. 78.5 ; .3G T. L. U. 228 ; 11 Asp. M. L. (J. GOO ; 
25 (’om. Ujis. 175, JI. L. 

910. “ However employed “ — Not 

to final port of discharge.] — A sliip was insuivd by 
pltfs. ” at A: from Sydney to Newcastle, N.S.W., 
whiU' there A: tlwuice to any port or i)orts plat^c or 
places on the West (Vaust of Sout h America . . . 
while there A: thence to any j)ort or ports ” in the 
Unik'd Kingdom. Pltfs. reinsured with defts. a 
portion of their risk by a pt)liey which ” 
('xpre.ssed to be ” at from Newcasths N. 
to any port or ports place' oi* places in any order 
on the West Uoast of Soutli America & for thii'ty 
days after arrival in final port howe^ver employed.” 
The sliip sailed with a cargo of coal from Newcastle, 
N.8.W., A proceeded to \'al])araiso, on the West 
(k>a.st of South Aniiu ica, wheuv she* elise*hargeel heu* 
cargo ; she there loadeal a small quantity of 
ballast ek sugar A: saileel for 'Talcahuano, another 
poi't on that ceiast, in ordeu* to finish loading there 
a cargo for tlie Unikid Kingdom ; befou; re*ji.ching 
Talcaliuano she was totally lost, the loss occurring 
more; than thirty days afte;r her ai'rival at Val- 
parai.so : — Held ; the? expix'ssions in the reinsurance 
policy. ‘‘ port or peats place or places ” A: ” ftmil 
port,” we*re? not limited to ports oi' places of eiis- 
charge' A: fimil iiea^t of discharge* respectively, 
but must be; construed to inedude' peu*t8 or places 
of loaeling & final port of loaeling for the voyage 
to tlie IJnikd Kiugelom ; A:, pltfs., who had paid 
the claim of the owner on tlie original xiolicy, weire 
thereefore? entitled to recover from defts. on the 
policy of reinsurance. — C rouker v, Sturge, 
11897] 1 Q. B. 330 ; GG L. J. Q. B. 112 ; 75 L. T. 
549 ; 45 W. R. 271 ; 13 T, L. R, OG ; 41 Sol, .lo. 
158 ; 8 Asp. M. L. C. 208 ; 2 Com. Cas. 43. 

Anrudati^s .‘—Avid, Spalding r. Crocker (18S»7), 13 T. L. lU 
39b. Consd. (’reKikor v. General Irisce. e>f Trlost-o (1897)» 

* Kynanese Sailing Ship Co. w. Yemng 
(1911), 104 L. T. 397. l^ld. Hoyal Exchange AHseH!. 
C-orpn. V. SJoforHakrings Akt. Vega, 11902J 2 K. Ji. 384. 

911. ,] — Pltfe. reinsur(;d a risk 

with defts. on a ship “at & from Newcastle, 
N.S.W., ki any port or ports, place or places, in 
any order, on the West Coast of South Atiieric-a ik 
for tliirty days in port, after arrival in final port, 
however (•mployod.” The ship sailed with a 
cargo of coals from Newcastle to Valparaiso, Ai. 
there discharged the whole. She remained there 


thereafter, & there being 

arrived safely’ thei-e. but ‘iJdnrffi hoidhT the '?uTago 


11 fid: the InsurerH wore not liahle. 
N KWHIOOINU V, M'Gkkoor ifc Uo. 

1 Hh. He. App. 117.- -SCOT. 
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thirty days, & loaded ballast & sugar for T., 
another port on the West Coast of South America. 
While proceedijMf to T. she was lost : — Held : 
“ final port ” did not mean the final port of dis- 
charge, & pltfs. were entitled to recover. — 
CJnocKKR V, General Insurance Co., I..td. 
(1897), 14 T. L. R. 112 ; 3 Com. Cas. 22, C. A. 
Annoi^ions Oonid. Kynance Sailing Ship Co. v. Young 

(1911), 104 L. T. 397. Reid, lioyal Exchange Assce. 

Corpn. V. SJoforsakringfl Akt. Vega, 11902] 2 K. B. 384. 

912. ** Port or ports of call &/or discharge ** — 
Not limited to one port of discharge.] — By a policy 
of insurance pltfs. insurt*d their ship for a voyage 
from Newcastle, N.8.W., “ to port or ports, place 
or places of call &/or discharge backwards &. 
forwards & forwards & backwards in any order 
or rotation on the West Coast of South .America, 
& while in port for tliirty days after arrival, how- 
ever employed, or until sailing on next voyage, 
whichever may first occur.” The vessel was 
charteri'd to load a cargo of coal at Newcastle, 
N.S.W., & under the charterparty the cliarterers 
directed her to discharge the cai'go at Valparaiso, 

bills of lading were issued making it deliverable 
at that port. She was then, under a second 
(diai*terparty, to proceed to Tocopilla to load a 
nitrate cargo for a European poi’t- When the 
vessel reached Valparaiso it was agreed between 
Ijltfs. th(^ cha!*t(*r(*r8 under the first charter- 
party that, insUuul of delivering the whole of the 
cargo of coal at Valparaiso, she should proceed 
with 800 or 900 tons of the coal still on board 
& deliver same the chartei‘t‘i‘8 at Tocoi)illa. 
This arrangement also i-elieved the* captain from 
the necessity of taking ballast on board for the 
voyage from Valparaiso to Tocopilla. On the 
voyage to the latter port the vessel stranded, 
& becaim; a total loss ; — Held : it was competent 
for pltfs. & charterers to vary the mode of per- 
forming the charterparty by discharging the 
eargo of coal at two ports, instead of one, & the 
loss was coveretl by the* policy. — Kynanue Sailing 
Ship (^o. v. Vouncs (1911), 104 L. T. 397; 27 
T. L. K. 300; 11 .^Vsp. M. L. i\ 590; 10 Com. 
(Vis. 123. 

A mutUilioiui : — Be!d. Heiitinco Marino Insco. r. Dudor, 

11913J I K. D. 2U.5 ; .lun.sou v. Ponle (lyiTf), 84 L. J. K. B. 

1.043. 

(b) “ Moored in Good Safety.' 

913. Opportunity for discharge of cargo — Ship 
ordered to quarantine within 24 hours.]— Insurer 
is liable whei*e ship goes back to perfonn 
quarantine. 

Slfip insured at & from lA‘ghorii to the port 
of Ixmdon & till then moored 24 houi*s in good 
safety. She arrived July 8, at Fresh wharf & 
mooriid, but was the same day served with an 
order to go back to the ” Hope ” to perform a 
14 days’ quarantine. Before she returned she 
was burnt, Aug. 23, <fc the question was, whether 
the insurer was liable. — Wapijes v. Fames (1745), 
2 Stra. 1243 ; 93 E. R. 1158. 

AniMtation : — ]^!d. Lid8^}tt r. Socrotan (1870), L. It. 5 

C. P. 190. 

914. Ship moored awaiting turn of un- 

loading.] — Angerstein V. Bell (1795), 1 Park’s 
Marine Insurances, 7th ed. p. 55. 

916. Ship moored outside dock— Prevented 

from entering by ice.] — A vessel insured from Sierra 
l^one to liondon, & ii^wn wliich the insurance was 
to endure until slie had been moored in good safety 
twenty-four hours, arrived in the evening of 
Feb. 18, & the captain having orders to take lier 
into the King’s Dock at Deptford, moored her near 
the dockgates. On the following moi*ning he 
was informed at the dock, that no order for his 


a<lmittance had been received ; but that if it had, 
the vessel could not be then admitted, on account 
of the quantity of ice in the river. The order was 
sent by the Navy Board on the 2l8t, but on 
account of the ice, the ship could not be moved 
until the 27th, & then, in warping her towards 
the dock, a rope broke, she grounded, & was 
totally lost. The jury found that the vessel 
remained at her moorings from Feb. 18 to 27, on 
account of the ice, & not for want of an order to 
enter the dock : — Held : upor tliis finding, pltf. 
was entitled to recover, for the place where the 
vessel was mooi*ed, not being the place of her 
ultimate destination, the policy did not expire 
when she had been there in safety twenty-four 
hours ; & as the vessel remained at those moorings 
on account of the ice, iiL not waiting for the order, 
the undei-writers were not discliarged by the 
delay. — Samuel v. Royal Exchange Assurance 
Co. (1828), 8 B. & C. 119 ; 6 L. J. 0. S. K. B. 315 ; 
108 E. R. 987. 

Annotatitms : —Distd. Wliitwell v. Harrison (1848), 2 Exch. 

127. Consd. Stowart r. Greenock Marine Insce. (1848), 

2 H. L. Gas. 159 ; Scottish Marine Insce. v. Turner (1853), 

21 L. T. O. S. 10. Apld. Stone v. Marine Insce. Co. Ocean, 

Ltd. of Gothenhurtf (1H7G), 1 Ex. D. 81. Reid. Dahl u. 

Nelson, Donkin (1880), 6 App. Cas. 38 ; Moulder v. 

Merchants’ Marine Insce. (1880), 2 T. L. 11. 241. Hentd. 

Tharsis Sulphur & Copper Co. u. Morel. 11891) 2 Q. B. 

047 ; Bulman & Dlcksou r. Fenwick, [1894] 1 Q. B. 179 ; 

Akt. Ollvebank r. Dauck Svovlsyre Fabrik, (1919) 1 K. B. 

388. 

916. Ship moored outside port — Bulk of 

cargo discharged.] — A vessel was insured “at & 
from liiverpool to Quebec, during her stay there, 
& from thence back to her discharging port in the 
United Kingdom, & until she luid moored at 
anchor twenty-four hours in good s^ifety.” The 
ve8s<*l was chartered to take on board a cargo 
of timber at Quebec, to proceed therewith to 
Wallasey Pool, in the river Mei*sey, or as near 
thereto as she could safely get, & there discharge 
her cargo. The vessel sailed from Quebec on 
July 23, 1845, & arrived in the Mei*sey on Sept. 4, 
& anchored at the Bell Buoy. The next morning 
she was towed up by a steam-boat, & came abreast 
of Wallasey Pool ; but, being unable to enter the 
pool by reason of lier too great draft of water, 
the captein anchored & proceeded to Liverpool 
to ivport the vessel, & engaged lumpers to discharge 
the cargo at a fixed rate of payment., which wtis to 
include the expense of rafting the timber from the 
vessel into Wallasey Pool, & discharged his crew, 
as was usual on a ship’s arrival at Liverpool, 
lie then proceeded to discharge the deck cargo, 
& aftiu’wards a considerable portion of the other 
cargo, by the usual mode, at the stern port ; 
& after occupying in this way several days, the 
ship, on Sept. 14, fell over & sustained damage. 
The captain always intended to take the vessel 
into Wallasey Pool with as much of the cargo on 
board as he could carry with safety : — Held : in 
above circumstances, the underwriter were not 
liable, the vessel having been moored in safety 
twenty-four hours after her arrival at her port of 
discharge. — Whitwell v. Hauuison (1848), 2 
Exch. 127 ; 18 L. J. Ex. 465 ; 7 L. T. 75 ; 151 
E. R. 433. 

Annotation: — Consd. Gibson r. HiUstruni (1809), 21 L. T. 

3U2. 

917. Political safety — Seizure after 24 hours 
in port.) — (1) A sliip being insui-ed for a voyage, 
the underwTiter is not liable for any loss arising 
from seizure after she has been 24 hour in port ; 
though such seizure was in consc‘quence of an act 
of smuggling committed by the master during the 
voyage. 

The general question here is, whether, as the 
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Suh-sect. 3, D. (6), (c), jd) & (e), <fc E. (a) t.] 

loss occasioned by the barratry of the master did 
not happen during the continuance of the voyage, 
the insurers are liable ? . . . The policy by the 
terms of it is an undertaking by the insurer for 
a limited time, during the voyage from Hamburg 
Uy Ix)ndon, till the ship has been moored 24 hours 
in safety ; & the ship was not actually seized till 
near a month aftemards. . . . There must be 
some certain & reasonable limitation in point of 
time laid down by the ct., when the insurer shall 
be released from his engagement. . . . We all 
think that the law on insurance would be left 
unsettled, & in much confusion, if any other time 
were suggested than that prescribed by the 
policy, namely, the continuance of the voyage, & 
the ship’s being moored 24 hoiu*s in safety 
(WlTJ.ES, J.). 

(2) Many definitions of barratry are to be 
found in the books, but perhaps this general one 
may comprehend almost all the cases. Barratry, 
is every species of fraud or knavery in the master 
of the ship by which the freighters or ownei*8 111*0 
injured ; in tliLs light a criminal deviation is 
barratry, if the deviation be without theii* consent 
(W 1 IXE 8 , J.). — iXTCKYEU OfFLEY (178b), 1 

Term Rep. 252 ; 99 E. R. 1079. 

AnruiMions .—As to (1) Consd. Knight r. Faith (1850). ir> 
Q. ». 649 ; Lhiffett v. Sfcretaii (187(t). L. U. r> P. 190. 
Reid. Cory v. Purr (1883). 8 App. Cua. 393. As to (2) 
Consd. c.’ory r. Purr (1883), 8 App. Can. 393. Reid. 
Earle t>. Jtoweroft (1806), 8 East, 126. 

918. Ship laid under embargo on arrival.] — 

If a policy be on a sliip bound to a foreign port 
until she is twenty-four houi’s moored in safety 
thei’e ; & previous to such ship’s anival at her 
destined port an embargo is laid on all English 
vessels in that port, A: she on entering it is also 
detained, & her crew made piisoners of war, the 
assured Ls entitled to recover. — Minett v, Ander- 
son (1794), Peake, 277, N. P. 

919. Papers seized on arrival — Subsequent 

condemnation.] — AVlierc immediately upon the 
arrival of a ship at Riga, her papers were taken 

her hatches sealed down by the oilicers of Govt., 
& so kejjt till her papers were sent to St. Peti'rs- 
burg to be examined ; & on such examination 
immediate order's were issued for the seizure of 
the sliip & cargo, which were afterwards condemned 
for caiTying simulated paper's it was held tliat tliis 
was not a mooring twenty-four hours in safety 
after her ai'rival, within those woi*ds in the policy. 
But that as the ship had no leave to carry simu- 
lated paper's, although without such she would 
certainly have been seized & condemned, as corning 
frorn an enemy’s country ; the underwriters were 
not liable for the loss which ensued from the act 
of the assured him.self. A policy of insurance on 
goods at & from Gottenburg to Riga, beginning 
tuc adventure on the goods from tlie loatling 
tnei'eof aboard the sliip at Gottenburg,” will not 
cover goods previously loaded on board at Ixmdon, 
which arrived in the ship at Gottenburg. ^ — 
Houneyer V. Lushington (1812), 15 East 40- 
3 Camp. 85 ; 104 E. R. 761. ' ’ 

Mellinh V. Alinutt (1813), ‘2 M. & S. 
1()6, Hickman r. CarntairB (1833), 5 H. Ad. d.'ll • 
Lldgett r. Secretan (1870), L. K. 5 C. P. 190. ’ 

920. ^rival In port damaged— Whether as ship 
or wreck.] On an insurance on ship & goods 
v^ued at so much, on a voyage to Africa & the 
VVest Indies, the assured is entitled to recover the 
whole sum on a total loss which happened in the 
JaU'st period of the voyage ; alt hough a con- 
siderable part of the estimated value consisted 


originally in stores & provisions for the purchase 
& sustenance of slaves during the voyage, & the 
slaves were brought to a pi'ofitable market at the 
fli'st place of the ship’s destination, where she 
arrived a mere wreck, & soon after foundered. 
Where a ship insured arrived in port a mere wreck, 
& was obliged to be lashed to a hulk to avoid 
sinking, & in attempting to remove her to the 
shore a few days afterwards she sank : — Held : 
the assured might recover as for a total loss, 
though her cargo was saved & brought to a 
profitable market. — Shawe v. Felton (1801), 
2 East, 109 ; 102 E. R. 310. 

Annotations: — Conad. Forbes v. Asplnall (1811), 13 East, 
323. Reid. Knight v. Faith (1850), 1.5 Q. B. 019; Tobin 
V. Harford (1864), 17 C. B. N. S. .528 ; Lldgett v. Secretan 
(1870), L. H. 5 C. I*. 190 ; Burnaud v. Hodocauachl 
(1881), 44 L. T. .538 ; Woodslde v. Globe Marine lusce., 
11896] 1 Q. B. 105; Wilson Shipping Co. v. British & 
Foreign lusce., [1920] 2 K. B. 25. 

921. .] — By a Lloyd’s policy on 

ship, the risk was described in writing to be “ at 
& from liondon to Calcutta, & for thirty days 
after arrival,” then followed the usual jiriuted 
words. ‘‘ upon the said ship, etc., until she hatJi 
moored at anchor twenty-four hours in good 
safety.” After liaving sustained damage at s(*a 
to such an ext^mt as to require constant jnunping 
to keep her afloat, the vessel arrived at Calcutta, 
& was safely moored there on Oct. 28, 1866. 
Her cargo was unloaded in safety by Nov. 8. It 
was necessary to continue the pumping during the 
discharge of the cargo until she was much lightened. 
On Nov. 12 she was taken from her moorings 
to a dry-dock for survey <te W'pair, <fc was there 
desti'oyed by an accident^ fU'e on Dec. 5 ; — Held : 
as tlie vessel remained at her moorings more than 
twenty-four hours as a ship, though damaged. He 
not as a mere wreck, she had been moored 
” twenty-four hours in good safety,” as her 
destruction did not take place until after tliirty 
days from that time, that the risk had terminated 
at the time of the loss. 

Qu. : whether the* thirty days were to be 
reckoned from the arrival at Calcutta or from the 
expiration of the twenty-four haul's after she had 
been moored in good safety. — Lidgett v. Skchk- 
TAN (1870), L. R. 5 C. P. 190 ; 39 L. J. C. P. 196 ; 
22 L. T. 272 ; 18 W. R. 692 ; 3 Mar. J.. C. 365. 

(c) Ti^rminus comprising Several Paris. 

See Marine Insurance Act, 1006 (c. 41), .s. 47. 

922. Twenty-four hours after arrival at first 
port.] — (1) Evidence of the general opinion of 
merchants allowed to be given to prove tlic custom 
of merchants. 

(2) Insurance on a ship to J amaica is determined, 
by the ship’s mooring twenty-four hours in any 
port there, & does not continue till she comes to 
the last port of delivery. — C amden v. Cowijey 
( 1763). 1 Wm. Bl. 417 ; 96 E. R. 237. 

Annotaliona .—As to (2) Refd. Miller v. Warre (1821), 1 

C. & P. 237 : Marten v. Veatey, 11920] A. C. 307. 

Oenerallv, Mentd. Waters v. Waters (1848), 2 De G. & Siu. 

591. 

923. .1 — Baiiras V. IjOndon Assurance 

(1782), 1 I*ark’s Marine Insurances, 8th ed. p. 74. 

924. Bulk of cargo unloaded at first port — Pro- 
ceeding to another port with residue — Mooring one 
month at first port.J—IjsioH v, Mather (1796), 

1 Esp. 411, N. P. 

926, — ^ & to obtain homeward cargo.]- 

Where a ship insured to Martinique & all or 
any of the Windward & Ijoeward Islands, landed 
the grea<test part of h(‘r cargo at Martinique, & 
sailed with the residue to Antigua, where she was 
wrecked while stopping partly to dispose of the 
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roaidue of the outward cargo, & partly to obtain 
a homeward cargo : — Held * the underwriters 
were not liable.—lNGLis v. Vaux (1813), 3 Camp. 
437, N. P. ‘ 

A nnotations : — Distd. Warre v. Miller (1825), 4 U. & C. 5:18. 

Folld. Mooro V. Taylor (1834), 1 Ad. & Kl. 25. Refd. 

Crocker v. General Insce. of Trieeto (1807), 3 Com. Coh. 

22 * 

926. Proceeding to another port for home- 

ward cargo.] — An insurance was made on a sliip 
at <fe from St. Vincent, Barbadocs, & all or any of 
the West India Islands, to her port or ports of 
discharge & loading in the United Kingdom, during 
her stay there, & thence back to Barbadoes, & all 
or any of tlio West India colonies, until the ship 
siiould have arrived at her final port as aforesaid : 
■—Held : the adventure terminated at the place 
in the West India colonies where she substantially 
discharged her cargo from the United Kingdom. 
The shill discharged all the cargo, except some coals 

bricks, at Barbadoes, & was proceeding else- 
where for a fresh cargo. It became a question, on 
the evidence, whether the coals & bricks were 
retained for the mere purpose of ballast. The 
jury iiaving found that the cargo was substantially 
discharged, the ct. refused to disturb the verdict. 

“ Pinal port ” must mean the port which is 
(Inal with reference to the goods to be taken on 
board m the United Kingdom (Parkk, J.). — 
Moohk V. Taylor (1834), 1 Ad. & El. 25 ; 3 Nov. 

M. K. B. 400 ; 3 L. J. K. B. 132 ; 110 E. It. 
1117. 

Consd. Marten v, Vostey. (1920] A. C. 307. 

Refd. CYocker r. General Iiihcc. of TrieHtc (1897), 3 Coni. 

(’as. 22. 

927. Arrival at port hostile at time of insurance.] 

— Neilson V. De Lacouu (1707), 2 Esp. 018, N. P. 

id) Ahandontncnl and Change oj Voyage. 

See Sect. 13, post. 

(e) Deviation and Delay. 

Sec Sect. 14, post. 


E. Conuneneement and Duration of Risk on Freight. 
(a) Commencement. 
i. Chartered Freight. 

See Marine Insurance Act, 1000 (c. 41), sched, I., 
Rule 3 (c). 

928. Goods to be shipped at intermediate port — 
Beginning of voyage thereto.]— Where a ship was 
chartered from Ij. to T. there to take on board a 
certain number of piptis of wine <fe proceed to H., 
etc., for which the owner was to receive freight 
at the rate of so much per pipe, a policy of insur- 
ance on such freight was held to attacli from the 
sailing of the ship from L. — Thompson v. Taylor 
(17}).")), (1 Term Itep. 478 ; 101 E. R. (i57. 
AtmoUiUons :~lFoM. Hornwistlc v. Suart (1800), 7 East, 

100 ; DavidMou y. WillaHoy tl813L 1 M. & S. 313. Apld. 

I Hi ke r. llobyon (1820), cited in 2 Brod. & Bing, at p. 320 ; 

Jnisoott r. Christie (1820). 2 Brod. & Bing. 320. Expld! 

Barhor r icniing (1809), L. It. 5 g. B. 69. Folld. Kolcv 

y. United Hro& Marino Insce. of Sydney (1870), L. li. 

75^’ * * hue.ona r. Craufurd (1802), 3 Bos. & P. 

929 . .]— Atty V. Undo, No. 2101, 

post. 

930. - ,] — Whore a ship was chartered 

Rom Uverpool to Jamaica, there to take on 
Doa^d a full cargo for Liverpool at the current rate 
of freight, to be paid at one month from the 
discharge of her cargo at Liverpool ; & the ship 
owners effoctod a valued policy on the freight at 
T 7 to her port of discharge in the 

united Kingdom ; & the ship arrived at Jamaica, 
« after Uking on board one-half of her cargo, 
was lost by storm, the remainder of her cai'gc 


being on shore & ready to be shipped ; — Held : 
the assured were entitled to recover as for a total 
loss. — D avidson v. Wiliasey (1813), 1 M. & S. 
313 ; 105 E. R. 117. 

Amu)tntinn8 -Folld. Barber r. Fleming (1869), L. R. 5 
g. B. 69 ; Foley v. United Fire & Marine Insce. of Sydney 
1870), 18 W. R. 437. Refd. Truscott v. Chrl-slle (1820), 
2 Brod. & Bing. 320. 

931. .]— Pltf. on Aug. 7, 1866, char- 

tered his ship C., “ now lying at Bombay,” for a 
voyage from Howland’s Island to a port in the 
United Kingdom, for a full cargo of guano, freight 
to be paid at port of discharge ; the ship to be at 
the island on or before Juno 1, 1867, or the char- 
terer to have the option of declaring the charter 
void. Pltf. on Sept. 7, 1866, effected an insur- 
ance with deft, at & from Bombay to Howland’s 
Island, while there, & thence to any port in the 
Unite(l Kingdom, on freight chartered or other- 
wise, valued at £3,600, in the ship C. ; & it was 
made lawful for the ship to sail to, touch, & stay 
at any ports whatsoever, without prejudice to 
the insurance, which was against the usual perils. 
The ship sailed from Bombay, in ballast, on Oct. 4, 
1866, for Howland’s Island, one of the Chincha 
islands, intending to call at a port in New Zealand 
for water. She got on shore on the coast of New 
Zealand on Dec. 25, & was so much damaged that 
pltf. was obliged to abandon the voyage : — Held : 
.08 the ship had sailed in ballast from Bombay 
with the sole object of going to Howland’s Island 
in order to earn the freight under the charter from 
thence to the United Kingdom, the interest in the 
chartered freight had commenced ; A pltf. could 
recover the loss under the policy, 

VVdicn there is an insurance upon freight, so 
long as the matter remains merely contingent, so 
long as the shipowners have only a good hope of 
getting freight, no freight is in existence ; & if 
the ship is lost, there would be no loss of freight, 
inasmuch as the freight had never come into 
existence, & all the shipowners have lost is the 
hope of earning freight (Blackburn, J.), 

The spirit & reason of the rule are, that the 
interest commenced, not because the man acted 
under compulsion of the contract, but because 
he has acted so far under th(* contract as to show 
it is no longer speculation, but he had actually 
begun to do something which makes the inchoate 
interest attach (Blackburn, J.). — Barber v. 
Fleming (1869), 1j. R. 5 Q. B. 59 ; 10 B. & S. 
879 ; 39 L. J. Q. B. 25 ; 18 W. R. 254. 

Annotations : — Folld. Foley f. lliiltod Fire & Marine Insce. 
of {Sydney (1870), L. R. 5 (i). 1\ 136 : Mercantile H.S. Co. 
V. Tyscr (1881), 7 g. B. D. 73. Consd. Scottish Shire 
Lino r. London & Provincial Marine & General Insce., 
11912] 3 K. B. 51. Reid. Rankin v. Potter (1873), L. R. 
6 H. L. 83 ; Ward r. Weir (1899), 4 Com. Cas. 216. 

932. .] — A vessel, when about to 

proceed on a voyage with cargo from Calcutta 
to Mauritius, was chaiiered ” to proceed with all 
convenient speed on her present voyage to 
Mauritius, &, having discharged her cargo there,” 
to ” sail & pioceed to Akyab, etc., & load from tlic 
charterers a cargo of rice for a port in the United 
Kingdom.” Subsetiuently the owner insured the 
freight to be earned under the charterparty by an 
insurance ‘‘at & from Mauritius to rice ports, 
A at & thence to a port of discharge in the United 
Kingdom,” ” on chartered freight, valued at 
£1,150.” The vessel was afterwards lost at 
Mauritius, by a peril insured against, before she 
had discharged the whole of her cargo there : — 
Held : the risk on the policy attached upon the 
arrival of the vessel at Mauritius, A the assured 
was thei*efore entitled to recover. — Foley v. 
United Fire A Marine Insurance Co. of Sydney 
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Sect, 1 2 . — Conmiencevientf duration and area of risk : 
Sub-scct. 3, E. (a) i., ii, & in., (6).] 

(1870), L. R. 5 C. P. 155 ; 39 L. J. C. P. 200 ; 22 
L. T. 108 ; 18 W. R. 437 ; 3 Mar. ].. C. 352, Ex. Ch. 
Annotations : — Befd. Oankln r. Potter (1873), L. 11. 6 11. L. 
83 ; Ward v, Weir (1899), 4 Com. Cas. 216. 

933. .] — Rankin v. Potter, No. 2269, 

post. 

934. .j — M ercantile S.S. Co., Ltd. r. 

Ty8EK, No. 1683, post. 

935. On arrival at intermediate port.] — 

Policy on freight valued at £500 on a voyage at 
& from Demerara, Rerbice, & the Windward & 
leeward Islands to Ix)ndon ; the ship being at 
Demerara, an agreement was entered into by the 
master with a house there, for a fi*eight from 
Berbice to Ix)ndon, the cargo to be put on board 
at Berbice, & the sliip to take a cargo of bricks & 
planks from Dtmierara to Berbice, & deliver 
them there ; while proceeding from Demerara 
to Berbice, with the bricks & planks on board, 
she met with an accident, & in consequence never 
earned her freight : — Held : it was not a loss within 
the policy.— Sellar v. M‘ Vicar (1804), 1 Bos. 
& P. N. R. 23 ; 127 E. R. 365. 

Aniwtation :-~DiStd. Barber v, Fleming (1869), L. It. 5 
Q. B. 69. 

936. .] — Where a ship was chartered 

on a voyage from ^ndon to Dominica & back to 
London, at a certain rate of freight upon the out- 
ward cargo ; & after delivering her outward 

cargo at Dominica, the charterers were to provide 
her a full cargo homeward at the current freight 
from Dominica to London, etc. : — Held : an 
insurance by the owner of the ship on the freight, 
at & from Dominica t/O London, attached while 
the ship lay at Dominica delivering her outward 
cargo, & before any part of the homeward cargo 
was shipped, during which time she W'as captured 
by an enemy ; the contract of affreightment by 
the charterparty being entire, & the risk on the 
policy having commenced. — H orncastle v. Suart 
( 1806). 7 East, 400 ; 103 E. R. 155. 

l'«rb 08 r. Cowlo (1808), 1 Camp. 520. 
Folld. Davidson r. Willasey (1813), 1 M. & S. 313. Eefd. 

1 ruscott V. Christie (1820), 2 Brod. & Bing, 320. 

937. .] — Policy “at <fc from Sheer- 

ne.ss in ballast to Charentc, Si back to a port in the 
British Channel & Ixindon, from the date thereof, 
till the ship should be arrived at Charente & back 
at a port in the Channel & London, on freight 
valued at the sum insured, to be deemed interest 
m the outward voyage, although in ballast.” 
The ship was freighted for the voyage in question 
by a charterparty, whereby she was to proceed to 
Charente in ballast, & thei*e the freighter was to 
provide her with a full cargo of brandy. On the 
arrival of the ship at (3iarente she was put under an 
embargo, & after being so kept for six months, she 

was seized & condemned by the French Govt. : 

Held : the freight was protected by the policy 
while the ship lay at CharenDi before any goods 
were put on board & the underwritei’s were liable 
for a loss so happening. — M ackenzie v. Shedden 
( 1810), 2 Camp. 431, N. P. 

Express stipulations.]— Sub-sect. 3, E. 

(c), post. 


ii. Freight Other than Chartered Freight. 

See Marine Insurance Act, 1906 (c. 41), sched. I. 
Rule 3 (d). *’ 

938. Goods actually shipped.] — The freight a 
ship would cam is no part of the damages unless 
the goods are on board. — Tonge v. Watts ( 1746 ) 
2 Stra. 1251 ; 93 E. R. 1163. 

An^taii^ ThompHon v. Taylor (1795), 6 Term 

Kep. 478. Reid. Lucona r. Craufurd (1802), 3 Bos. & 1\ 


75 ; Truscott v. Christie (1820), 5 Moore, C. P. 33 ; Foley 

V. United Fire & Marine lusco. of Sydney (1870), L. K. 

5 C. P. 155. 

939. .] — T]i0 owner of a ship sent her to 

St. Domingo, w’ith a caigo to be bartered for 
goods there, which she was To bring back to 
England. When a small part of the outward 
cargo had been unloaded, & bartered for goods 
W'hicli were put on board, the ship was lost ; but 
the remainder of the outward cargo was saved, & 
bartered for other goods, which would have foimed 
a sufficient cargo for the ship, if she could have 
performed the homeward voyage : — Held : the 
underwriters on a policy on the ship’s freight, at 
& from St. Domingo, were only liable for the 
freight of the homeward goods that were on 
board when the ship perished. — F orbes v. Cowie 
(1808), 1 Camp. 520, N. P. 

AniwUttions : — CODSd. Warre r. Miller (1825), 4 B. & C. 638. 

Befd. Forhos r. Aspinall (1811), 13 East, 323. 

940. .] — Forbes v. Aspinall, No. 2036, 

post. 

941. .] — Patrick v. Fames, No. 943, 

post. 

942. .] — Fi.int V. Flemyno, No. 947, post. 

943. Goods under contract to be shipped.] — 

Wliere there is a valued policy on freight, & the 
ship is lost while! taking in her cargo, the assured 
can only recover for the freight of the goods 
actually on board, unless a full cargo be then 
provided for her, or there be a contract either 
writt(*n or parol to Hiii)ply one. — 1 *athi(^k v. 
Eames (1813), 3 Camp. 441, N. P. 

944. .] — Parke v. Hebson (1820). cited 

in 2 Brod. & Bing, at p. 326 ; 129 E. K. 992. 

Annotation : — Consd. Truacott v. Christie (1820), 2 Brod. & 

Bing. 320. 

945. .]■ — The blast India co. having hired 

A.’s ship to carry goods Sc 40 invalids, agreed, 
in concurrence with the Govt, at Madras, to 
increase the number to 200, provided A. would 
make certain proposed alterations in his ship, & 
she should be found, on the usual military survey, 
capable of accommodating so many. A. agre<jd 
to the teiTns proposed, commenced the projected 
alterations, received the greatei* part of the goods 
on board, & had shipped water for 100 invalids, 
when, before the alterations were comi)leted, the 
provisions shipped, or the invalids embarked, 
the vessel was so much disabled by a gale that she 
could not perform her homeward voyage : — Held : 
in an action on a policy of insurance at & from 
Madras to the United Kingdom, on freight & 
passage- money, tlicre was a sufficient contract, 
& a sufficient inception of the risk, to render the 
insurers liable for the freiglit, & also for the passage 
money of tlie 200 invalids. — T rukcott v. Christie 
( 1820), 2 Brod. & Bing. 320 ; 5 Moore, C. P. 33 ; 
129 E. R. 990. 

Annotation : — Mentd. Flint r. Flomyiig (1830), 8 L. J. O. 8. 

K. B. 360. 

946. .] — Miller v. Warre, No. 625, ante. 

947. ,J — (1) A shipowner having effected 

a policy on freight, may, in the event of loss, 
recover from the undei-writer the value of the 
benefit, he, the shiiiowner, would have derived, 
if there had been no loss, by carrying his own goods 
on the voyage insured. (2) The risk on freight 
does not attach until goods are either actually 
shipped on board, or until there is an actual 
contract for shipping them. 

Before the statute of 19 Geo. 2, c. 37, it was not 
necessary to prove any inU^rest in the subject- 
matter of insurance. Since that statute, it would 
be 08 good a proof of interest in freight, to show 
that the owner of a ship was conveying his own 
goods in his own ship, as that ho ivas conveying 
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the goods of others (Lord Tenterden, C.J.). — 
Flint v. Flemyng (1830), 1 B. & Ad. 45 ; L. & 
Welsh. 257 ; 8 L. J. O. S. K. B. 350 ; 100 E. B. 
704. 

AnnaiatiouH : — As to (1) Consd. Dcnoon v. Homo & Colonial 
Ahhco. (1872), h. 11. 7 C. 1*. 341. Reid. Dovaux v. J'AiiHon 
(1839), 5 Biiip:. N. C. 519 ; Allison v. Bristol Marine Inscc. 
(1876), 1 App. Cas. 209; Inman S.H. Co. v. Bischofl! 
(1882), 7 App. Cas. 670 ; The Thyatlra (1883), 8 P. D. 
155. As to (2) Reid. Scottish Hhlro Line u. London & 
Provincial Marine & General Insco., [1912] 3 K. B. 51. 

948. Goods ready to be shipped.] — The assured 
upon a valued policy on freight is entitled to 
recover the whole amount, though part of the 
goods only were on board at the time the ship 
was lost, the rest being ready to be shipped. — 
Montgomery i;. Eggington (1789), 3 Term Rep. 
3(52; lOOE. R. 021. 

Annotations : -Consd. ForbOH r. Asplnall (1811), 13 Knst. 
323. Reid. Tliomp.son r. 'Paylor (1795), 6 'rerm Hep. 478 ; 
Tniscott r. Christie (1820), 5 Moore, C. P. 33. 

949. .] — l*ATRicK V. Eameh, No. 043, anU. 

950. .] — Devaux V. J’Ankon, No. 2085, 

si. 

951. Ship ready to receive goods.] — A home- 
ward iK)liey on frc'ight at & from A., attaches when 
the ship is at A. iti a condition to begin to take in 
her homeward cargo. 

If th(i shij) is in a condition to begin to take in 
her liomeward cargo, j)ltf. is entitled to recover 
(l^ouD Lyndhuhst, C.B.). — Williamson v. Innes 
( 1831), 8 Bing. 81, n. ; IMood. &R.88; 131 E. R. 
331, N. V. 

Annotation Refd. Palmer r. MurHliall (1831), 8 Bing. 79. 

Express stipulations.] — See Sub-sect. 3, E. (c)» 

pofit. 


freight, valued at interest, of & in the vessel 
Uatdhom^ beginning the adventure upon the 
said goods or freight from the loading thereof on 
board the said ship at Libau, & to continue 
& endure during the said vessel’s abode there, 
& until the said vessel shall have arrived at Bor- 
deaux, & the said goods shall be delivered from 
the said ship.” ITbfs.’ said vessel commenced 
loading at Libau a cargo of oats for Bordeaux, & 
a portion of the cargo was in lighters alongside, & 
was about to be transferred to the said vessel, 
when by reason of the perils of the sea, the said 
lighters & portion of cargo were wholly lost, & 
pltfs. wore prevented from earning the freight 
insured : — Held : upon demurrer, pltfs. could not 
recover. — Hopper v. Wear Marine Insurance 
Co. (1882), 46 L. T. 107 ; 4 Asp. M. L. C. 482. 
Annotation : — Reid. Hydanieu S.S. (;o. v. Indemnity Mutual 

Marino Assce. (1895), 72 L. T. 103. 

956. Part cargo loaded.] — Pltfs. caused 

themselves to be insured with defts., ” lost or not 
lost, in €500, upon the freight payable to them in 
respect of this present voyage to be performed by 
the vessel Napier from Baker’s Island to a point 
of discharge in the United Kingdom, the insurance 
on the said freight beginning from the loading of 
the said vessel. Being a re-insurance to be paid 
as on original policy.” Pltfs. had imderwritten 
a policy on chartered freight of a cargo of guano, 
from Baker’s Island, while there, & thence to a 
port in England. The vessel arrived at Baker’s 
Island, (fc had taken in two-thirds of her cargo, 
a full cargo being ready, when she was wrecked. 
Pltfs. having paid upon a total loss, sought to 
recover it froni defts. ; — Held : the risk had not 


iii. Express Stlpuhtiioji in Policy, 

952. “ From time any part of cargo put on 
board ” — ‘‘At & from particular place — Goods 
shipped at anterior port.]— Policy of insurance ‘‘ at 

from all or any of the \\ indward &; Leeward 
Islands to London, on tlu* freight from the time 
that any part of the cargo should be put on 
board,” qu. : whether goods put on board' before 
the ship’s arrival at the l^eeward or Windward 
Islands are prot-ectod by the policy. — Barneh 
V. Akeks (1795), Peake, Add. Cas. 22, N. P. 

953. “ Risk to commence from loading of 
goods ** — “Liberty to call & load at Intermediate 
ports *’ — Goods loaded at Intermediate ports.] — 
Bari^lay V. Stirling, No. 2345, post. 

954. No cargo loaded.] — A ship was char- 

tered to carry a cargo from Liverpool to Lagos, 
on the West Coast of Africa, there discharge & 
reload another cargo for the tJnited Kingdom, in 
consideration of a lump sura by way of freight, 
payable half before sailing from Liverpool, half 
on delivery of the homeward cargo. Pltf., the 
sliipowner, effected an insurance on freight ‘‘ at 
& from Lagos,” &. the policy contained a clause 
whereby defts., the insurance co., agreed that the 
insurance ” shall commence upon freight & goods 
or merchandise aforesiiid from the loading of the 
said goods or merchandise on board the said ship 
or vessid at as above.” The ship was lost before 
she had shipped any of her homeward cargo : — 
Held : this clause precluded the assured from 
recovering against the underwriters, although 

was chartered freight. — Beckett v. 
West op England Marine Insurance Co., Ltd. 
(1871), 25 L. T. 739 ; 1 Asp. M. L. C. 186. 

— -Distd. Hydarnes S.S. Co. t?. Indemnity 

Mutual Marino Aseco., [1805] 1 Q. B. 600. 

966. Lost In lighters.] — Pltfs., ship- 

owners, by a policy of insurance underwritten by 
defts, caused ” themselves to be insured, lost or 
not lost, at A from Libau to Bordeaux, upon 


attached. — J ones v, Neptune Marine Insurance 
C o. (1872), L. R. 7 Q. B. 702 ; 41 L. J. Q. B. 370 ; 
27 L. T. 308 ; 1 Asp. M. L. C. 416. 

Annotation : — Mentd. Maspons y Hermano v. Mildred 

(1882), 9 Q. B. D. 530. 

957. “ At ” particular place — Loading im- 

possible thereat — Knowledge of parties.] — H y- 
darnes 8.8. Co. V. Indemnity Mutual Marine 
Assurance Co., No. 265, ante. 

958. “ From time of engagement of goods ** — 
Ships engaged & ready for shipment — Non-arrival 
of ship at terminus a quo.] — By a policy of freight 
“ at & from any port or ports of loading on. the 
west coast of South America to any port or ports 
of discharge in the United Kingdom ” the freight 
was to be covered ” from the time of the engage- 
ment of the goods.” 

Goods were engaged for the vessel which was 
to earn the freight, & were ready for shipment 
in her at the time of her loss, which occurred 
before she arrived at her first loading port^ on the 
west coast of South America ; — Held : the ” en- 
gagement ’ ’ clause must be construed with reference 
to the voyage described in the policy, &, therefore, 
as the vessel had not arrived at her firet loading 
port on the west coast of South America, (he risk 
had not attached. — The Copernicus, [1896] 
P. 237 ; 65 L. J. P. 108 ; 12 T. L. R. 496 ; sub 
nom. Liverpool, Brazil, & River Plate Steam 
Navigation Co., Ltd. v. Holmes, The Coper- 
nicus, 74 L. T. 767 ; 8 Asp. M. L. C. 166, C. A. 

(6) Duration, 

969. For part only of a voyage.] — Murdock 
V, PoTrs (1795), 2 Park’s Marine Insurances, 7th 
ed. p. 451 ; cited in 2 C. B. N. S. at p. 043 ; 140 
E. R. 569. 

Annotations: — Dbtd. Taylor r. Wilson (1812), 15 East, 

324. Distd. Michael tJ. Gillespy (1857), 2 C. B. N. S. 

627. 

950. .] — The only question is, whether a 

freight voyage may be insured part of the way. 
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Sect. ] 2. — ('ommencementj durat ion and area of risk : 

Svb-sect. 3, E. (b) : sub-sect. 4. Sect. 13; 

Sub-sects. ^ d: 2, Sect. ] 4 ; Sub- sec t. U A .] 

, . . There is no doubt that a party may insure 
his ship & goods during part of a voyage ; & I 
cannot conceive why he may not also insure 
freight in the same manner (Lord Eixen- 
BOBOuoir, C.,T.). — Taylor v. Wilson (1812), 15 
East, 324 ; 104 E. IL 807. 

Annotation : — Apld. Michael r. (Jillcspy (1857), 2 C. B. N. S. 

627. 

961. “At & from** foreign port — Outward 
voyage not covered.] — Bell v. Bell, No. 876, 
ante. 

962. Fishing voyage — Part of produce sent 
home by other ship.] — An insurance on the freigiit 
of a ship, destined for a fishing adventure, in 
the South Seas, is not determined by the arrival 
of part of the cargo in another ship. — Phillips v. 
Champion (1815), 6 Taunt. 3 ; 1 Marsh. 402 ; 128 
E. R. 932. 

963. Commencement of voyage unreasonably 
delayed.]^ — Deft, executed, Feb. 2S, 1824, a policy 
of aasuranco on frtught from Singapore to Europe, 
with Iibei4.y to sail to, touch, & stay at, any places 
whatsoever, to load, unload, ndoad, & for all 
necessary purposes whatever. The ship sailed 
from London in Sept. 182.3, <fe having been detained 
by the captain for his own purposes at Van 
Dieman’s l^and, did not arrive at Singapore till 
Mar. 30, 1825 ; she siiiled thence on the voyage 
insured May 3, 1825 ; — Held: by so long a post- 
ponement of the risk the deft, was discharged, a 
jury having found the delay unreasonable. — 
Mount v. IjAuktns (1831 ), 8 Bing. 108 ; 1 Moo. & 
S. 105 ; 1 1.. ,1. C. P. 20 ; 131 K. R. 342 ; subse- 
quent proccediuqs (1832), 8 Bing. 195. 

A niwtations : — Apld. Freeman r. Taylor (1831 ), 8 Bing. 124. 
Consd. Ilankin v. Potter (1873). L. B. 6 H. L. 83; Do 
Wolf r. Arcliangrel Maritime Bunk & Iuhco, (1874), L. R. 
y Q. B. 4nl. Reid. Palmer r. Marshall (1832), I Moo. & S. 
454: M‘ Andrew v. Adams (1834), 1 Bing. N. C. 29; 
I’hillipB r. Irving (1844), 7 Man. h O. 325 ; .Small t?. 
(ilbsion (1850), 20 L. J. Q. B. 152: Comj)any of African 
Merchants v. British & Foreign Marine Insce. (1873), 28 
L. T. 233. 

964. Advance freight paid under charterparty 
— Part of adventure completed.] — In Feb. 1847, 
pltfs. chartered a vessel at Mont-e Video to proceed 
bo the Falkland Islands, & thence to Santa Cruz, 
& there load a cargo of guano, & discharge it 
at a T)ort- in J^urope, freight to be paid at the rat/C 
of £250 per month, <fc one month’s pay to be paid 
when tlie vessel sailed from the Falkland Islands, 
& the. balance on the delivery of the cargo at the 
port of discharge. The vessel sailed from Monte 
Video, & arrived at the l^'idkland Islands with a 
cargo, wliich was there safely delivered. While 
there, pltfs. p.aid the. eaf)tain £250 for one month’s 
pay, as agi-eed by th<> ehartt*rpai-ty. The vessel 
then procc(?ded to Santa CTuz, & loaded Bomo guano 
with which slic returned to Monte Video, where 
she completed her cargo by taking in a quantity 
of hides. In Oct. 1847, whilst the vessel was at 
Monte Video, pltfs. entered into a n(!w chartLT- 
party, by which tlie vessel wa.s to proceed with the 
cargo then on board to Havre, freight to be paid 
at the rate of £250 per month, the time to com- 
mence from Mar. 26, last ; freight to be paid at the 
port of discharge, after deduction of £250, which 
it was stated the captain received on account 
of that charterparty. In Dec. 1847, the agent 
of pltfs. by their direction, effect-ed with deft, 
a policy of insurance, “ lost or not lost from Monte 
Video to Havre on £150 freight advanced.” The 
vessel & cargo wei'C totally lost on the voyage from 
Monte Video to Havre ; — Held : (1) pltfs. had an 


insurable interest, & vv<^i‘e entitled to recover on 
the policy the £250 as freight advanced, since that 
was not a separate sum duo on the arrival of the 
vessel at the Falkland Islands, but a portion of the 
entire amount payable for the whole voyage ; & 
as the parties, by entering into the second charter- 
party, had annulled the first, & had agreed to treat 
the £250 as paid under the second charterparty, 
that sum still rtmiained at risk ; (2) there was no 
misdescription of pltfs.’ interest in the policy. — 
EiJilS r. IjAPDnf. (1853), 8 Exch. 540 ; 22 L. J. Ex. 
124 ; 17 .Tur. 213 ; 1 W. R. 200 ; 156 E. R. 1468, 
Ex. Ch. 

Annotation: — As to (1) Rofd. Trayes v. Wonna (18G5), 11 
Jwr. N. H. 639. 


SuB-SEcrr. 4. — ” Port Risks ” Policies. 

966. Termination of risk.] — Mersey Mutual 
Underwriting Assocn., IjTd. t. Poland, No. 872, 
ante. 

What constitutes “ In port.“J — See Sect. 3, sub- 
sect. 4, D., ante. 

“At & from “a “ port.**] — See Sub-sect. 3, 
C. (d), ante. 


Sect. 13.— ABANDONMENT AND CHANGE OF 

VOYAGE. 

Sub-sect. 1. — Abandonment of Voyage. 

See Marino Insurance Act, 1900 (c. 11 ), s.s. 13, 44. 

966. General rule.] — An undcrwritei* is not 
liable, unless the loss happens upon the voyage 
insurt‘d. — Dunning v. Lascomb (1077), 2 Mod. 
Rep. 207 ; 80 E. K. 1004. 

967. Whether underwriters discharged — Ships 
not sailing on Intended voyage.] — If a sliip insui'cd 
for one voyage, sails upon another, though she be 
taken before the dividing point of tlie two voyages, 
th(‘ policy is discharged. 

A deviation merely int-ended but never carried 
into effect is as no deviation. In all the cases of 
that sort, the terminus a quo. Si ad queniy were 
certain & the same (Lord Mansfield, tl..T.). — 
Wooldridge V. Boydell (1778), 1 Doug. K. B. 10; 
99 E. B. 14. 

Annotafinns ; — Apld. Wav v. Modixliani (1787), 2 Tenn Ilcp. 

30. Distd. Kowley r. Ryan ( 1 794), 2 Hy. HI. 343 ; Taylor 

r. Wilson (1812), 15 East, 324 ; Hiailer v. Lcathloy (1 830), 

8 L. J, O. H. K. B. 274. 

968. Afterwards getting Into its 

course.] — Way v. Modigliani, No. 803, ante. 

969. — — Abandonment by authorised 

agent.] — A determination made by an agent duly 
authorised or acknowledge.d not to sail upon the 
voyage insured, but upon a different voyage, is an 
abandonment, & discharges the; underwriters. 

(k)rro.si>ondents at Ca4iz, of shipowners ir 
England, having received directions to ballast & 
freight a ship for the Clyde, 8Ugg(5stcd a slight 
variance as 1^ the port of dcstinauon, which the 
owners adopt by insuring the ship & cargo for i 
voyage, including the port named & fixed by theii 
agents. Soon afterwards, the agents at Cadi; 
informed the owners that, owing to a change o 
circumstances, & with the advice Sl concurrenc< 
of the captain, they had determined not to send th 
ship according to their former suggestion, i.€ 
upon the voyage insured, but direct to Newfound 
land. Eight days after this now determination 
the ship was stranded in the bay of Cadiz, & bum 
by the h^nch army. ITie several letters contalt 
ing intelligence of the new altc^ration of the voyag 
Si of the loss of the ship, arrived In England, < 
were received by the owners ui>on the same da^ 
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The House of Lords reversing the judgments of 
the ct. below, decided, that the correspondents 
at Cadiz were the agents of the resp. ; that the 
voyage insured was abandoned by their deter- 
mination to send the ship on a different vovage, 

6 therefore that the underwriters were not liable 
for the loss. The consequence of this decision 
being that the owners were bound to refund to the 
underwriters, with interest, moneys which had 
been paid by them before they were apprised of the 
facts. 

IJndoulitedly a mere meditated change does not 
alTect a policy. But circumstances are to be taken 
as evidence of a determination, what better 
evidence can we liave than that those who were 
authorised had determined to change the voyage ? 
(Lohd Eldon, C.). — Taskeii v. Cunninoiiame 
(1819), 1 Bli. 87 ; 4 E. H. 32, H. L. 

970. Loss at place named in policy.] — 

Unless there be an original intention to pioceed 
on the voyage insured against, the policy of insur- 
ance will not protect a loss happening at a place 
expi'essly mentiom‘d in the policy ; & which place, 
had there been such an intention, would not have 
been inconsistent with the course of the intended 
voyage. Accordingly, where a policy was in 
tonns, “ from Sydney to Otaheite, with leave to 
call at M’Quarrie Island,” & it appeait‘d from the 
facts, that there never was any intention to go to 
Otaheite ; — Held : the underwriters were not 
chargeable, although the loss happened at 
M’Quarrie Island. — Lord v. Robinson (1828), 
Dan. &JJ 11; 0 L. .1. O. 8. K. B. 212. 

971 , Risli never attached.] — Pltfs., 

merchants at Bradford, effected an open policy 
of insurance with defts. on merchandise, “as 
interest may appear or be hereafter declared,” 
from the Mei^sey or Ixjndon, to any port in Spain 
this side of Gibraltar, thence by inland convey- 
ance t<j any place in the interior of Spain. There 
was a mai'ginal note providing that deviation or 
idiange of voyage, not included in the policy, was 
io bo held covered at a premium to be arranged. 
I’ltfs. dispatched goods from Bradford to Madiid, 
exiiecting that tliey would be carried, as former 
consigmnents had been, to Seville, on this side of 
Gibraltar, thence to Madiid ; but they wei*e, in 
fact, shipped on a vessel bound from Liverpool to 
Garthagena & other poits beyond Gibraltar, & 
the bills of lading were made out to Garthagena. 
l*ltfs. declared the goods under the policy, & told 
the insurance broker that the goods were going 
to Siwille. The ship Wiks lost before she touched 
at any poiG in Spain : — Held : the risk had never 
attached, for the voyage to Garthagena was not 
one of the voyages covered by the policy, & defts. 
Welti not liable. — Simon, I.sbael & Co. v. Sedg- 
wick, il893j 1 Q. B. 303 ; 02 L. J. Q. B. 103 ; 

07 L. T. 785 ; 41 W. H. 103 ; 9 T. L. 11. 104 ; 7 
Asp. M. L. C. 245 ; 4 U. 128, C. A. 

AnaotalUtn : — Distd. Simpson S.S. Co. v. Premier Uuder- 

wrltinif Aasocn. (1905), 92 L. T. 730. 

9/2. Ship returning to port of sailing — 

From fear of capture.] — Insurance on a voyage 
from C. to D. on a representation that the ship was 
lh*st to sail from A. to B. & from B. to C. ; the 
voyage from A. to B. was performed, but that from 
H. to t"., being unavoidably prevented, the ship 


returned to A., from thence proceeded immediately 
to C. & in performing the voyage from C. to D, 
was lost : — Held : a good commencement of the 
voyage insured. — Driscol v. Passmore (1798), 1 
Bos. & P. 200 ; 120 E. R. 858. 

Annotations: — Folld. Driscol v. Bovil (1798), 1 Boh. & P. 

313. Distd. Scott V. Thompson (1806), 1 Bos. & P. N. 11. 

181. Bold. De Wolf V. Archanfirel Insce. (1874), L. II. 9 

Q. B. 451. 

973. .] — Insurance on a voyage 

from A. to B., from B. to C. & from C. to A. The 
voyage from A. to B. was performed, but that 
from B. to C. being unavoidably prevented, the 
ship returned to A. ; from whence the captain 
'wrote to his broker in London, requesting him to 
obtain the opinion of the underwriters as to his 
proceeding directly to C. if the charterer should 
insist upon it ; & was answered by him that he 
thought the policy at an end. At the instance of 
the charterer the captain proceeded to 0., & on 
his return from thence to A. the ship was captured : 
— Held : the voyage insured was never abandoned. 

Whether the deviation were justified by necessity 
or not rests on one plain fact, namely, that on 
receipt of the intelligence of some Moorish cruisei*8 
being oil Saffi, the crew refused to proceed. 
What then could the captain do but return / 
(Buller, J.). — Driscol r. Bovil (1798), 1 Bos. & 
P. 313 ; 120 E. R. 923. 

Annotation : — Distd. Scott r. Thompson (1805), 1 Bos. & 

P. N. It. 181. 

974. Mere meditated change of voyage.] — 

Tasker v. Gunninohame, No. 909, ante. 


Sub-sect. 2. — Change op Voyage. 

See Marine In.surance Act, 1900 (c. 41), s. 45. 


Sect. 11.— DEVIATION AND DELAY. 

Sub-sect. 1. — Deviation. 

A. In General. 

See Marine Insurance Act, 1900 (c. 41), s. 40. 

975. Question of fact.] — Action upon a policy 
of insurance fi*om Grenada to London, with the 
usual covenants, & that the ship should sail to 
& from Grenada. The ship sailed, & on his return 
the captain stopped at Antigua, meaning as it 
appeared on the state of the evidence to go home, 
& not to continue captain the whole voyage. 
The ship laid at anchor off Antigua thirty-six 
hours. The ship on return was lost. Jury found 
as a fact this was a deviation <& an application 
for new trial was refused. — Anon. (1774), Lofft, 
421 ; 98 E. R. 720. 

Annotation : — Bold. Phillips r. Irviue (1844), 13 L. J. C. P. 

145. 

976. Distinguished from change of voyage.] — 

It is often a nice question on the facts whether an 
interruption of the voyage amounts to a deviation 
only or is a change of voyage. The usual test is 
whether the ultimate terminus ad quem remains 
the same (Lord Davey). — Thames & Mersey 
Marine Insurance Co., Ltd. v. Van Laun & Co. 
(1905), [1917] 2 K. B. 48, n. ; 80 L. J. K. B. 


PART II. SECT. 14. SUB-SECT. 1.— A. 

9761. Question of faet .] — Dimock t*. 
*"v Brunswick Makinr Ahhuranck 
U849), e N. B. K. (1 All.) 398.— 

0* ;; .1 — PROVIUKNCK Wash- 

. 14 8. O. 'H.T31^'cAN. 

-VOL. XXIX. 


976 1. Distinguished from change of 
royotre.}— Where a vessel insured on a 
voyatpe from Halifax to Nassau & 
back, arrived at Nassau & sailed thence 
for New York, haviuK previously taken 
InoarKoatNass&uforNew York,& none 
fur Halifax : & the captain expressed 
Ids detormluatlou before leaving Nassau 
to return there or to some other West 


India Island from Now York, .V his 
disinclination to return to Halifax ; 
& the vessel was wrecked wMle on 
the track common both to the voyage 
from Nassau to New York, & to that 
from Nassau to Halifax : — Held : a 
change of voyage, & not merely a 
deviation, or intention to deviate, & 
the underwriters weio not liable. — 

L 
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Sect. 14 . — Deviation and delay: Sub-sect. 1, B, (c), 
(df) (c) i, <fe ii.] 

jury to consider, whether he had not abandoned 
the intention of going to Trinidad, restricted 
himself to the residue of the voyage only. If 
ports of call are named in a policy in a successive 
order, the ship must take them in the same 
succession in which they are named. If they are 
not named in any order in the policy, they must 
be taken in the order in which they occur in the 
usual & most convenient & practicable course of 
the voyage, not according to the shortest geo- 
graphical distances. — G airdner v. Senhouse 
( 1810), 3 Taunt. 16; 128 E. R. 7. 

Annotutinns : — Distd. Bragg v. Anderson (1812), 4 Taunt. 
229. Reid. Ashley v. Pratt (1847), 16 M. & W. 471. 
Hentd. Margetsou r. Glynn, [1892] 1 Q. B. 337. 

1006. Where no order designated in policy — 
Geographical order.] — C/Jlason v. Simmonds 
( 1741), cited in 6 Term Rep. at p. 633 ; 101 E. R. 
687. 

Annotathms : — Consd. Andrews v. Mellish (1814), 5 Taunt. 
496. Reid. Beatson v. Haworth (1796), 6 Term Hep. 531. 

1007. Usual & most practicable order.] — 

Gairdner v. Senhouse, No. 1005, ante. 

{d) Usual Course of Voyage. 

See Marine Insurance Act, 1906 (c. 41), s. 
46 (2) (h). 

1008. Construed according to usage.] — Devia- 
tion or not, must be construed according to usage. 

• — Rond r. Gonsales (1704), 2 Salk. 445 ; Holt, 
K. B. 469 ; 91 E. K. 386. 

A 'Retd. Gordon r. Morloy, Campell t\ Bordieu 

(1747), 2 Stra. 1265; l*elly v. Royal Exchange Ahscc. 
(1 757), 1 Burr. 341 ; Long v. Allan (1785), 4 Doug. K. B. 
276. 

1009. .] — CLASON V. SiMMOND.S (1741), 

cited in 0 Term Rep. at p. 533 ; 101 E. R. 687. 

Annotations : — Consd. Andrew? r. MelliKh (1814), 5 Taunt. 
496. Reid. Beatwou r. Haworth (1796), 6 Term Hep. 531. 

1010. .] — (1) If goods are insured on board 

a ship from London to Nantz, with liberty to call 
at Ostend, & she is cleared only for Ostend, but 
sails directly for Nantz, that being the known 
coui*se of the trade in order to save certain duties 
both in England & France, there is no fraud on 
the underwriter so far as to vacate the policy. 

(2 ) If an insurance is made before the commence- 
ment of hostilities, but when everybody expects 
a war immediately, the insured is not bound to give 
the underwriter notice, thougli the ship do not 
sail till after the war takes place, & the under- 
writer is liable in case of capture. 

(3) The cts. in this country do not take notice 
of foreign revenue laws. — P lanch 6 v. Fletcher 
( 1779), 1 Doug. K. B. 251 ; 99 E. R. 165. 

Annotations : — As to (1) Contd. Atkiusoii tJ. Abbott (1809), 

11 'Eiict, 135. Generally, Rftld. P’urtado r. Hogcrt) (1802), 
3Bos. &P. 191. 

1011. ,] — In an action on a marine policy 

at & from London to the South Sea Fishery, during 
the ship’s stay, trade, & fisliing, & until her arrival 
hack at lx>ndon, with liberty to touch & stay at 
all ports & places wheresoever, & for all purposes, 
whether necessary or otherwise, & to flsh in aU 
seas, & that it should be lawful for the ship in that 


j voyage to proceed & sail to & touch & stay at all 
orts or places whatsoever & wheresoever without 
eing deemed a deviatipn, it appeared that the 
object of the voyage, which was not a new one, was 
to fish for sea elephants & seals at an uninhabited 
island within the limits of the South Sea Fishery, 
& that the mode of carrying on such voyage 
adventure was to moor the vessel in a bay, & for 
the crow to leave her there while they pmceeded to 
fish round the coast in the tenders which accom- 
panied the ship, & that on one occasion, when the 
ship was so left, & without a man on board, in 
consequence of the diminished numbers of the 
crew, the ship was driven from her moorings in a 
storm, & no more seen or heard of : — Held : 
(1) that was evidence from which the jury might 
presume & find a loss ; (2) the mooring & staying 
at one spot for a year, being according to he custom 
of the particular adventure, the nature of which 
was well known, was not a deviation ; & (3) these 
facts did not support a plea that the ship was lost 
solely by unsea worthiness consequent upon the 
negligent & unreasonable desertion of her by the 
crew. — Sturge v. Haldemand (1848), 11 L. T. 
O. S. 28, N. P. 

1012. — : — Usage not general.] — Salisbury v. 
Townson {circa 1770), 2 Park’s Marine Insurances, 
8th ed. p. 646. 

Incorporation of usage generally.] — See Sect. 3, 
sub-sect. 5, ante. 

(e) “ Touch and Stay ” Clause. 
i. What Ports Covered. 

See Marine Insurance Act, 1906 (c. 41), schod. I., 

r. 6. 

1013. Ports lying in direct & usual course of 
voyage.] — Hogg v. Horner (1797), 2 Park’s Marine 
Insurances, 8th ed. p. 626, N. P. 

Annotations : — Folld Oairdnar v. SoiihouHC (1810), 3 Taunt. 

16. Distd. Leattily v. Hunter (183]), 7 Bin^. 517. Reid. 

Tjambert v. Llddard (1814), 1 Marsh. 149 ; Margetsou r. 

Glyun (1892), 66 L. T. 142. 

1014. .] — Gairdner V. Senhouse, No. 1006, 

ante. 

1015. .] — Ranken i;. Reeve (1814), 2 

Park’s Marine Insurances, 8th ed. p. 627. 

1016. Ports lying outside direct course of voyage 
— If contemplated by scope of policy.] — A policy 
at & from Martinique & all & every West India 
islands, warrants a course from Martinique to 
islands not in the homeward voyage. — Bragg 
V. Andeb-son (1812), 4 Taunt. 229 ; 128 E. R. 317. 
Annotation : — Retd. Ashley r. Pmtt (1847), 16 M. & W. 471. 

1017. .] — Under a policy of insurance 

of goods at & from London to any port or ports, 
place or places, in the Baltic, backwards & for- 
wards ; with leave to touch & stay at any ports 
& places, for all pui’poses whatsoever ; the assured 
may wait at any port for information as to what 
port in the Baltic the ship might safely proceed 
to discharge her cargo ; that being one of tlie 
objects of the adventure arising out of the troubled 
& shifting state of the different Governments on 
the Baltic shores from the pressure of the trench 
arms ; &> this liberty, it seems, is not abridged by a 


PART II. SECT. 14, SUB-SECT. 1.— 
B. (o). 

1006 i. Where no order desif/nated in 
^licy — Geoffraphical order .) — ^mith 
JtOyAL(jANADIANlXStmANCECO.(1882). 
6 Nfld. L. R. 380.— NFLD. 

PART II. SECT. 14, SUB-SECT. 1.— 
B. (d). 

1008 i. Construed aecording to usage.) 

id flMh was insured at & 


from E., to H. ThCVessel after partly 
loading at E., proceeded to T., which 
was admittedly uutaide E., & to M., 
which was 7 miles therefrom, & where 
she took in supplira. There was no 
evidence to show a usage that M. was 
considered the same as £. : — Held : 
there was a deviation. — R opokrs v. 
Jones (1883), 18 N. S. K. (4 U. & O.) 
96.— CAN. 

1012 i. Usage rud general.] — 

Fibukr V. Western AssuRANtnt Co. 


(1854), 11 U. C. II. 255.— CAN. 

1012 ii. .] — Pltf. shipped a 

number of barrels of flour at P., lu a 
vessel of deft.'s, to bo carried to 
She procseeded to T., where she too’ 
in more barrels. Sc thence to O., where 
more were shipped tor Q. also. She 
was wrecked near O. : — Held : deft, 
was liable, such deviation being beyond 
the established usages of trade. — 
Wrihht r. Holcombe (1867), 6 C. P. 
531.— CAN. 
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subsequent special leave given to wait for informa- 
tion, etc., off any ports & places, — Rucker v, 
Allnutt a812), 15 East, 278 ; 104 E. R. 849. 

1018. .1 — Policy on ship “ at & from 

Antigua to England, with liberty touch at all 
or any of the West India Islands, Jamaica 
included *’ : — Held : the ship under the pro- 
tection of this policy might touch at any of the 
West India Islands, although not in the direct 
course from Antigua to England, & stay at such as 
she visited the time necessary to complete her 
homeward cargo. — Metcalfe v. Parry (1814), 4 
(-amp. 123, 

AnnoUitions : — Refd. TiOathly r. Hunter (1831), 7 Hing. 517 ; 

Auhloy V. Pratt (1847), 16 M. & W. 471 ; Hlccard v, 

Hhephord (1861), 14 Moo. V. C. C. 471. 

1019. — — .] — Under a policy from lA>ndon 

to the ship’s discharging port or ports in the Baltic, 
with liberty to touch at any port or ports for 
orders, or any other purpose, the ship, in touching 
for orders before she has selected her port of dis- 
charge, is not confined to take the jiorts in the 
successive order in which they lie in the course of 
the voyage, but may return to a port she has 
quitted, for orders as to her port of discharge. 
After she has selected her port of discharge, she 
must touch at ports only in their successive order. 
— Andrews v. Mellish (1814), 5 Taunt. 496 ; 128 
E. R. 782, Ex. Oh. ; affq. S. C. sub nom. Mellish 
V. Andrews (1813), 2 M. & S. 27. 

A uju'tations -Apld. Huntor r. Loathley (1830), 10 B. & C. 

858. Refd. MarKot8on r. Glynn, [1892] 1 Q. B. 337. 

1020. .] — Lambert v, Iaddahd, No. 

873, nrife. 

1021. — ,] — A policy was effected “ at 

& from Singapore, Ptuiarig, Malacca, & Batavia, 
all or any, to the ship’s port of discharge in Europe, 
with leave to touch, stay, & trade at all or any 
liorts or places whatsoever & wheresoever in the 
East Indies, Persia, or elsewhere, etc., upon goods 
in certain vessels, beginning the adventure from 
the loading thereof abroad the ships as above.” 
Tlie ship took in part of her cargo at Batavia, then 
went to Sourabaya, another port in the East 
Indies, not in the course of a voyage from Batavia 
to Europe, & not specified by name in the policy, 
<fe took in other goods, then returned to Batavia, 
wdumce she afterwards sailed for Europe, A was 
lost by perils of the sea : — Held : going to S. was 
not a deviation, & the goods there taken on board 
were protected by the policy. — I^eathly v. 
Hunter (1831), 7 Bing. 517 ; 1 Cr. A J. 423 : 5 
Moo. & P. 4.57 ; 1 Tyr. 355 ; 9 L. J. O. S. Ex. 
118 ; 131 E. R. 200, Ex. Ch, ; afff). S. C. sub nom. 
Hunter v. Leathley (1830), 10 B. & C. 858. 
AnTMtafions : — Mentd. Gibson r. Ovorbury (1841), 7 M. & W. 

55') ; Loy r. Barlow (1848), 1 Kxch. 800 ; I3oylo r. Wise- 
man (1855), 10 Exch. 647 ; Jfe Hawkes, Ackennan v. 

Lockhart, 118981 2 Ch. 1. 

ii. For What Purposes. 

1022. Purpose not deflned — Insurer informed for 
purposes of trade — So construed.] — UiiquHART v. 
Barnard, No. 1033, post. 

1023. Restricted to purposes of voyage.] — 

(1) Under a liberty to touch & stay at all ports 
for all purposes whatsoever, the stay must be for 
some purpose connected with the furtherance of 
the adventure. Whether the purpose is within 
the scope of the policy, is a question for the ct. 

(2) The policy not limiting the time of stay, 
whether a ship has stayed an unreasonable 

t ime, for the purpose, is purely a question for the 
jwry. 

(3) Where a total loss is recovered, there cannot 
flJso be a return of premium for convoy, because 
the total loss includes the entire premium added 


to the invoice price. — I^anohorn v. Allnutt 
(1812), 4 Taunt. 611 ; 128 E. R. 429. 

Annotatiovs : — As to (1) Rsfd. Palmer r. Marshall (1832), 
8 Bini?. 317 J Palmer v. Fennlng (1833), 2 Moo. & S. 624, 
Otnerally, Mentd. Kahl v. Jansen (1812), 4 Taunt. 666 ; 
Reyncr v, Poarson (1812), 4 Taunt. 662 ; Coates tJ. Bain- 
bridge (1828), 2 Moo. Sc P. 142 ; Udell v. Atherton (1861), 
7 H. & N. 172. 

1024. .] — Where a ship was insured from 

London to Berbice, with an extensive liberty of 
touching A trading at aU places : — Held : by 
putting into Madeira A staying there after the 
convoy wdth which slie sailed had proceeded on 
the voyage ; she was guilty of a deviation which 
discharged the underwiitcrs. Semble : as the 
captain did not know when the convoy sailed away, 
A expected to oveitake it, this was not a deserting 
of convoy within the meaning of the convoy 
Act. 

The liboiiy in the policy must be construed 
with reference to the main scope of the voyage 
insured (IjORD ELi.ENnoiiouGii, C.J.). — Wiiliams 
V. Shee (1813), 3 Camp. 469, N. P. 

Annotation: — Refd. Gambles v. Oceau liisoe. (1876), 1 
Ex. D. 8. 

1025. .] — Policy of insurance from Para to 

New York, with leave to call at any of the Wind- 
ward A l.ccward Islands on the passage, A to dis- 
charge, exchange, A take on board the whole 
or any part of any cargo at any ports or places, 
particularly at all or any of the Windward A 
Leeward Islands, without being deemed any 
deviation : — Held : on this policy, the sliip having 
proceeded to two of the l^eeward Islands for a 
purpose wholly unconnected with the voyage, that 
it was a deviation, A vitiated the insurance. — 
Hammond v. Reid (1820), 4 B. A Aid. 72 ; 106 
E. R. 865. 

Annoiatiim : — Reid. Gambles r. Ocean Insce. (1875), 1 
Ex. 1). 8. 

1026. ,] — By a policy a ship was insured at 

A from Hull to her port, or ports, of loading in 
the Baltic Sea A Gulf of Finland, with liberty to 
proceed lo, A touch A stay at, any port or ports 
whatsoever, for any i>iirpose, particularly at 
Elsinoie, without being deemed a deviation. The 
ship touched A stayed at Elsinore A Danzig, to 
deliver goods, Pillau being her port of loading : — 
Held : this was a deviation. — Soli.y v. Whitmore 
(1821), 5 B. A Aid. 45 ; 106 E. R. 1110. 

Annotations: — Distd. Warre v. Miller (1 825), 4 B. & C. 538. 

Refd. Ashley r. Pratt (1847), 16 M. & W. 471 ; Sweeting 
a. Darthei: (1854), 23 L. T. O. S. 93. 

1027. .] — A liberty to touch, stay, A tra<^e 

at any ports or places whatsoever hits been held 
to be confined to a staying or trading at any pert 
for a purpose subordinate to the voyage insured, 
which is the principal object of the policy. I think 
the libert-y to sail backwards A forwards A forwards 
A backwards must be construed so as to protect 
the ship’s so long only as she wa.s sailing on a 
voyage having for its ultimate object the accom- 
plishment of the principal voyage insured 
(Bayley. j.). — BOTTOMI.EY V. BoviLL (1820), 5 
B. A C. 210 ; 7 Dow. A Ry. K. B. 702 ; 4 L. J. O. S. 
K. B.237 ; 108E. R. 79. 

1028. .] — Assumpsit on a policy of insurance 

on the goods of a vessel called the Clipper^ at A 
from IJverpool to any port or ports, place or places 
of loading A trade on the coast of Africa A African 
islands, during her stay A trade on the coast A 
islands, A at A from thence to her port or ports of 
discharging in the United Kingdom, with leave 
to call at all ports A plaoes backwards A forwards, 
A forwards A backwards, without being deemed 
any deviation ; with liberty for the ship in that 
voyage to proceed A sail to A stay at any poi’ts or 
places whateoever, A with leave to load, unload. 
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etc., goods wheresoever she might proceed to, 
with any ships, boats, etc., in loading h unloading 
included, particularly with liberty to tranship on 
board any vessel or craft in the same employ ; 
■with an agmement that the vessel might be em- 
ployed or used as a tender to any other ve.ssel or 
ship in the same employ. The vessel arrived at 
Benin, in Africa, & stayed there thirteen months, 
during which time she was employed in conveying 
goods from a vessel in the same employ at the 
mouth of the rivt^r, to Camaroons, At putting them 
on board another vessel also in the same employ ; 
but on her return with a homeward cargo was 
lost: — Held: (1) the learned judge who tried 
the cause was right in telling the jury that the 
voyage to the Camaroons was a deviation, & that 
it was not an acting as a tender within the meaning 
of the policy ; (2) it was a proper question for the 
jury, whether hei* stay at Benin was unreasonable 
or no ; & they having found in the affirmative, 
it was warranted by the evidence. — Hamilton v. 
SiiEPDON (1837), 3 M. & W. 49 ; Murp. & H. 334 ; 
7 L. .T. Ex. 1 ; 9 L. T. 479 ; 150 E. R. 1051. 

A nnotation : — Refd. Grant v. Aetna Insco. (1862), 8 Jiir. 

N. S. 705. 


1029. .] — Company of African Merchants 

V. British & Foreign Marine Insurance Co., 
No. 1059, post. 

1030. .] — IvAing V. Union Marine Insur- 

ance C'o., Ltd., No. 1223, post. 

1031. Breaking bulk.] — On a policy of insurance 
on a voyage, with liberty to touch at any port in 
her passage ; if she is forced by stress of weather 
into any port, under that clause, she is not pix>- 
tected in breaking bulk while at such port ; if 
she does, it avoids the policy. — Stitt v. Wardeij. 
(1797), 2 Esp. 609, N. P. 

AmuMions N.F. I{ainc r. Bell (1808), 9 East, 195. Dbtd. 
Urnnhart t?. Barnard (1809), 1 Taunt. 450. N.F. Laroche 
V. OKwin (1810), 12 Eat't, i:jl. 


1032. Taking in cargo — While waiting for 

convoy.] — Under the terms of a policy of insur- 
ance, with liberty to touch & discharge goods at 
Ijisbon. though there is a clause for a return of 
premium, if she .sails from the place where she 
touches with convoy, she is not warranted in 
taking in any cargo there, wliilst waiting for con- 
voy.— Sheriff V. Potts (1803). 5 Esp. 96, N. P. 

c 9 Eaatj^ioo. Dbtd. 


1033. 


extra delay occasioned.] — (1) If 

a , ship has liberty to touch at a port, it is no 
deviation to take in merchandise during her 
allowed stay there, if she does not by means 
the^^^^ period allowed for her remaining 

(2) If liberty be given to touch at a port, the 
contract not defining for what purpose, but a com- 
mumcation having been made to the underwriter, 
that the ship was to touch for a purpose of trade. 
It shall be intended as a liberty to touch for that 
purp(m\-— U rquhart v. Barnard (1809), 1 

Taunt. 450 ; 127 E. R. 909. 

+ ^ Stockholm 

to New York was by the course of the voyage to 
touch at Elsineur for convoy, & to pay the Sound 
• & f'he owner of sheep on board took in a 
s^ock of provender for them at Stockholm, 
& laid in the rest at Elsineur before the Sound dues 
could be paid : — Held : the voyage not being 
thereby delayed, though the occurrence was fore- 
seen & intended, the policy was not avoided, but 
fhe underwriters were liable for a subsequent 


loss of the ship by the perils of the sea. — Cormack 
V. Gladstone (1809), 11 East, 347 ; 103 E. R. 
1088. 

Annoiation : — Rsfd. Laroche r. Oswln (1810), 12 Eant, 131. 

1035. .] — An insurance on goods 

shipped on a certain voyage is not avoided by the 
ship, while lying in a roadstead at anchor under 
orders of the convoy & after a signal to prepare 
for sailing & about, the time when the signal for 
weighing was made, taking in other goods on board ; 
by wdiich it was found that no delay was occasioned 
& that the ship got under weigh as soon as she 
could otherwise have done. — Laroche v. Oswin 
(1810), 12 East, 131 ; 104 E. R. 52. 

Annotations: — FoUd. Ashley v. Pratt (1847), 16 M. & W. 

471. Retd. Company ol African Merchants v. British & 

Foroigrn Insco. (1873), 21 W. K. 4 84. 

1036. “For any purpose whatsoever.”] — 

ViOLETT V. Allnutt, No. 819, aiile. 

1037. .] — On a policy at & from 

London to New South Wales, & from thenix* to the 
ship’s loading port or ports, in the East Indies, 
& elsewhere &> that she might pi*oceed & sail to, 
& touch & stay at, any ports or places whatsoever 
& wheresoever, & for any purpose whatsoever*. 
The sliip went frf>m lx>ndon with convicts to New 
South Wales, where, having discharged them, she 
piDceeded in ballast, to Batavia, where she took 
on board a quantity of iron, & discharged saim; at 
Sourabaga, & was there loadf‘d with a full cargo of 
rice ; with wliich she proceeded to the Mauritius, 
where it was discovert^d that she had sustained an 
injury, & she was ac(!ordingly broken up : — Held : 
to be no deviation, although it was insisitrl, that 
by the terms of the ptdicy the ship was only 
warranted to go to her loading iiorts, A not to 
trade or take in a fresli cargo. — Ahmet v. Innes 
(1820), 4 Moore, 0. P. 150. 

C. Effect of Drvialion. 

See Marine Insurance Act, 1906 (e. 41), s. 46. 

1038. Insurer discharged — Losses after devia- 
tion.] — Green v. Young, No. 1751, post. 

1039. — * .] — A policy, in the usual form, 

was effected on pearl aslies on a voyagt* at 6i from 
Liverpool to lx>ndon. The captain took in goods 
at lAverpool for Southampton as well as lx)ndori, 
intending to go first to the form(‘r place. He 
accordingly went into Southampton, & delivered 
the goods shipped for that place, &; afterwards 

P roceeded to London. The termini of the voyage 
eing the same as those described in the policy, 
it was held to be the same voyage until the vessel 
reached the dividing point, & that the policy 
attached, although putting into Southampton 
was a deviation. The goods insured received 
considerable damage from sea water. But tlu^y 
were not examined at Southampton, nor until they 
reached London, when the damage was found to 
amount to 60 per cent. Before the vessel reached 
the dividing point of the two voyages she had 
met with bad weather, & had made much water, 
& on one occasion, the water pumped up appeared 
to hold the pearl ashes in solution. On the voyage 
from Southampton to London there were no 
heavy seas, & the weather was tolerably fair. 
Under these circumstances, it was held, that it was 
a question for the jury, whether the pearl ashes 
had sustained damage to the amount of 3 per cent. 
before the deviation ; & they having found that 
they had sustained damage to that amount, the 
ct. refused to disturb the verdict. — H are v. 
Travis (1827), 7 B. & C. 14 ; 9 Dow. & Ry. K. B. 
748 ; 6 L. J. O. S. K. B. 348 ; 108 E. R. 630. 

Annotations: — Rdd. Knight v. Faith (18.50), lH Q. B. 649; 
Pitman v. Universal Marine Insce. (1882), 9 Q. B. D. 192. 
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1040. Losses before deviation.] — G reen v. 

Young, No. 1761, r>08t. 

1041. .] — Hare v. Travis, No. 1039, 

ante. 

1042. Deviation wilful.] — Clason v. 

SiMMONDS (1741), cited in 0 Term Hep. at p. 533 ; 
101 E. K. 087. * 

ylnw>to<^; -Refd. Boatson v. Haworth (1796), 0 Term 

Hep. 531 : Anarews v. MelUsh (1814), 5 Taunt. 496. 

1043. -,] — A wilful deviation from the 

due course of an insured voyage, is in all cases a 
determination of the policy ; from that moment 
the contract between the insurers & insured is at 
an end ; & it is totally immaterial from what 
cause, or at what place the subsequent loss arises, 
the insurcra being in no case answerable for it. — 
Elliot v. Wilson (1770), 4 Bro. Pari. Cas. 470 ; 
2 E. B. 320, H. L. 

1044. Deviation before policy effected.] — 

7’h(^ owner of a vessel bound from lx)ndon to 
Berbice, which had deviated by taking in goods 
at Madeira, insured her, witli notice to the under- 
writer of tlie circumstances, “ at & from London 
to Berbice,” & inserted the words ” at sea ” in 
another part of the policy : — Held : the deviation 
was a good defence. 

(2) if parties describe, in the usual terms, the 
vnyage they insure, both knowing that the 
adviuiture has deviated from that description, 
they Hr»‘ nev'ertheless bound by the description 
tiiey have chosen, «te the pr(*vious deviation i.s 
fatal. -Redman v. I^owdon (1814), 6 Taunt. 102 ; 
1 Marsh. 13t) ; 3 Camp. 603 : 128 E. R. 709. 

1045. Notice of deviation given to under- 

writer.]- Redman v. I.owdon, No. 1044, ante. 

1046. Recovery of premium.] — T ait v. liEvi, 
No. 986, (Oife. 

Effect of intention to deviate .]-~iScc Sub-sect. 1, 
B. (ft), ante, 

D. Deviation Clause. 

See Mariru^ Insurance Act, 1900 (c. 41), s. 31 (2). 

1047. Application of clause — Not till policy 
attaches.] — H imon, Israel & Co. v. Hedgwick, No. 
971, 071 le. 

1048. Deviation within scope of adventure.] 

— Pltfs. insured with (lefts, by a Lloyd’s policy 
a box containing bullion ‘‘at & from Boodinni 
to liondon, ” in a P. & O. steamer, ‘‘ including all 
risks of every dt^scriptioii from the mines by 
(iscort to railway station at Raichur (forty miles) 
thence by rail (400 miks) to Bombay, thence to 
London.” The policy contained a clause covering 
the assured ‘‘ in the event of deviation or change 
of voyage at a premium to be hereafter arranged.” 
At Raichur the stationmaster improperly refused 
to receive the box at other than ownere’ risk rate, 
& th<3 official in charge of it took it for safety to 
pltfs.’ lujad office at Secunderabad, 170 miles from 
Raichur, & off the route from that place to 
Bombay ; the box was kept there for a month 
m pltfs.’ safe while arrangements were being made 
with the railway co. The box was then taken to 
Raichur & forwarded by the prescribed route to 
London, where upon orriv'al a bar of gold was found 
to be missing ; it had in fact been stolon while the 
box was in pltfs.’ office at Secunderabad : — Held : 
the taking of the bc)x at Secunderabad was a 
necessary ^ act done in the prosecution of the 
insured journey, & was within the scope of the 
^venture ; the risk was always a transit risk ; 
the delay at Secunderabad was unreasonably 
long, & there was at that place an unjustiflable 


deviation not covered by the premium paid, but, 
being a deviation in the course of the voyage, it was 
covered by the deviation clause in the policy, & 
defts. were therefore liable. — Hyderabad (Deccan) 
Co. V. Willoughby, L1899] 2 Q. B. 530 ; 68 L. J. 
Q. B. 862 ; 16 T. L. R. 449 ; 4 Com. Cas. 270. 

1049. Delay in commencement of voyage.] 

— Maritime Insurance Co. v. Stearns, No. 829, 
ante. 

1050. Notice of deviation — Necessity for — Con- 
tract of reinsurance.] — Steamship Insurance 
Syndicate, Ltd. v. Mortgage Insurance Corpn., 
Ltd. (1891), 7 T. L. R. 555. 

1051. In reasonable time.] — Thames 

& Mersey Marine Insurance Co., Ltd. v. 
Van Laun & Co. (1906), [1917] 2 K. B. 48, n. ; 
86 L. J. K. B. 840, n.; 116 L. T. 368, n. ; 14 
Asp. M. L. C. 14, n. ; H. L. ; previous proceedings^ 
sub no77i. Van Laun v. Thames & Mersey Marine 
Insurance Co., cited in 11 Com. Cas. at pp. 163, 
165, 166. 

Annolationa : — Apld. Hood V. West End Motor Car Packing 

Co., 11917] 2 K. B. 38. Mentd. St. Paul Flro & Marine 

Insce. V. Morice (1906), 11 Com. Caw. 153. 

1052. May be given after loss — If deviation 

previously unknown to insurer.] — By a policy 
effcct-od on commissions on the Vidueo, barratry 
of the master was included among the perils insured 
against. The policy also contained a marginal 
clause in the following terms : ‘‘In the event of 
the vessel making any deviation or change of 
voyage, it is mutually agreed that such deviation 
or change of voyage shall be held covered at a 
premium t/O be arranged, provided due notice be 
given by the assured on receipt of advice of such 
deviation or change of voyage.” While the Vidueo 
was at Punta Arenas, in Costa Rica, where she 
received orders to proceed to Cocos Bay to load a 
cargo for a European port., the captain made an 
arrangement with the concessionaire of certain 
rights in Cocos Island to take him in the Vidueo 
to that island, & to return later & bring liim back 
to the mainland. The captain made those two 
voyages to Cocos Island, which lies about 250 
miles to the south-west of Punta Arenas, receiving 
£40 for tlie first & £50 for the second voyage. 
The voyages were made without the knowledge 
of the assured, the owners, who knew nothing of 
them till after the loss ; but the charterer knew 
of them. On the second voyage to Cocos Island 
the Vidueo gi*ounded & became a total loss. The 
ship’s expenses in respect of these two voyages 
greatly exceeded the two amounts received by 
the captain. Notice of those voyages, which 
were deviations, was not given to the under- 
writei-8 till after the loss. In an action on the 
policy; — Held: (1) the reasonable explanation 
of the captain’s conduct was that he int<‘ndcd an 
advantage to himself by the two voyages to Cocos 
Island ; (2) both adventures were barratrous ; 

(3) although they were deviations, they did not 
put an end to the policy ; & the assured were 
entitled to recover. Semble : the notice of the 
deviation by the assured under the deviation 
clause was good although not given till after 
loss, & in fixing the amount of additional premium 
the parties must assume that the deviation was 
known to them both at the time it took place. 

Where a captain is engaged in doing that which 
as an ordinary man of common sense he must 
know to be a serious breach of his duties to his 
owners, & is engaged in doing that for his own 
benefit, then he is acting barratrously. He may 
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6. Notice of devicUion — May be ffiven 


after loss — Arra7iocmerU as to additional 

S 'emium ineompUie.] — Chartkrkd 
ANK OF India v. I’acific Maeink 


Insurance Co.. (1923] 4 D. L. 
942 ; affg., [1923] 2 D, L. R. 612 ; 
B. 0. R. 60.— CAN. 
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act barratrously in other ways but if he dis- 
regards his duties to his owners & docs so for his 
own private purposes & ends, his conduct is 
barratrous (Hamilton, J.)* — Mentz, Decker & 
Co. V. Maritime Insurance Co., [1910] 1 K. B. 
132 ; 79 L. J. K. B. 104 ; 101 L. T. 808 ; 11 Asp. 
M. L. C. 339 ; 15 Com. Cas. 17. 


Sub-sect. 2. — Delay in Prosecuting 
Voyage. 

See Marine Insurance Act, 1900 (c. 41), s. 48. 

Delay In commencement of adventure.] — Sec 

Sect. 12, sub-sect. 3, C. (c), anU. 

“Touch & stay** clause.] — See Sub-sect. 1, 
B. (e), ante. 

1053. Whether delay unreasonable — Question for 

jury.] — Langhorn v. Allnutt, No. 1023, ante. 

1054. .] — (1) In on a policy 

of insurance, the jury ought not to allow pltf. 
interest, unless evidence be given that he had 
applied to the underwriter, to settle the loss, soon 
aftor it happened, & notified to him the ground of 
such application. (2) Lloyd’s list is evidence 
against' the assured, if it be shown that the broker 
had read it, before the policy was eflfectod. (3) A 
ship stayed at a particular port, for a period of 
one hundred & nine days, & whether this was an 
unreasonable time, was held to be a question of 
fact for the Jury. — Bain v. Case (1829), 3 C. & P. 
49fi ; Mood. & M. 2fi2, N. P. 

1055. .] — Hamilton v. Sheddon, No. 

1028, aiiie. 

1056. Determined by state of port.] — 

Phillips v. Irving, No. 1072, post. 

1057. Exceeding period allowed in policy.] — 

Goods & freight were insured at & from Liverpool 
to Monte Video & Buenos Ayres if open, or the 
ship’s final port of discharge in the river Plate, 
with liberty to wait two months at Monte Video 
if needful, at a premium of five guineas per cent.^ 
t-o return £2 per cent, for risk ending at Monte 
Video on arrival. The vessel arrived on Aug. 2 
at Mont-e Video, which was then blockaded by an 
enemy’s fleet to prevent vessels passing to Buenos 
Ayres. The blockade did not cease till Oct. 4. 
The vessel afterwards sailed for Buenos Ayres, 
& was lost ; — Held : the risk was at an end as 
soon as the vessel had stayed two months at 
Monte Video, & the underwriters were, therefore, 
discharged. — Doyle v. Powell (1832), 4 B. <& Ad. 
267 ; 1 Nev. & M. K. B. 678 ; HOE. R. 455. 

1058. Delay not connected with purposes of 
voyage.] — Hamilton v. Sheddon, No. 1028, ante. 

1059. .] — Pltfs. effected a policy of insur- 
ance with defts. upon a ship at & from Tiverpool 
to the west or south-west coast of Africa, “ during 
her stay & trade there,” & back to a port of call 
in the United Kingdom, at £8 Hs. per cent., return- 
ing a percentage varying with the period of the 
risk, the ship being held covered at 138. 4d. per cant. 
per month if more than twelve months out. The 
ship proceeded to the African coast, &, after 
being loaded for the return voyage, remained at 
a port there for some weeks for a purpose in no 


way connected with trade. Hhc was subsequently 
li>8t on the voyage home. At the trial of an action 
on the policy, the judge ruled that, as the delay 
had not been made for a trade purpo.se, there had 
been a deviation, & directed a verdict for the defts. 
On the argument of a bill of exceptions tendered 
to this ruling : — Held : a proper direction. — 
Company of African Merchants v. British 
& Foreign Marine Insurance Co. (1873), L. R. 
8 Exch. 154 ; 42 L. J. Ex. 60 ; 28 L. T. 233 ; 21 
W. R. 484 ; 1 Asp. M. L. C. 558, Ex. Ch. 
AnnoUUwns : — Consa. A.-G. v. Smith (1918), 87 L. J. K. B. 

104.5. Befd. Oambloa r. Ocean Marine Insoo. of Bombay 

(1876). 1 Ex. D. 141. 


SuB-sE(T. 3 . — Causes Ex(’US 1 ng Deviation 

or Delay. 

A. Special Terms in Policy. 

See Marino Insurance Act, 1906 (c. 41), 

s. 49 (1) {a). 

1060. Liberty to cruise.] — A cruise is a well 
known expression for a connected portion of time. 
There are fn^quently articles for a month’s cruise, 
a six weeks cruise, etc. Such a liberty as in this 
case, t-o a letter of marque, is an excuse for a 
deviation (Lord Mansfield, C..T.). — Sybrs v. 
Bridge (1780), 2 Doug. K. B. 526 ; 99 E. R. 335. 

Annotation: — Mentd. Maxwell r. Doaro (18.54), 2.1 L. T. 

O. S. 1 . 

1061. Liberty to stay In port.] — Doyle v. 
Powell, No. 1057, ayde. 

1062. Liberty to touch & stay —State of freight- 
market.] — PiiiLTJPS V. Irving, No. 1072, ^mst. 

-.] — See Sub-sect. 1, B. (e)> ante. 

B. Circumstance's beyond (btnfrol of Master or 

Employer. 

Sec Marine Insurance Act, 1906 (c. 41), 

s. 49 (1) {b). 

1063. Violence of mutinous crew.] — If the 

sailors force the master to go out of the course 
of the voyage it is not a deviation. — E lton p. 
Brogden (1747), 2 Stra. 1264 ; 93 E. R. 1171. 

A nrwtations : — Distd. .Scott V. Thompson (180.5), 1 Bos. & 

P. N. 11. 181. Refd. Vallejo r. Wheeler (1774), 1 L’owp. 

143. 

1064. .] — Driscol V. Rovil, No. 973, ante. 

1065. Stress of weather.] — Harrington v. 
Halkeld (1778), 2 Park’s Marine Insurances, 
8th ed. p. 639. 

1066. .1 — Kingston v. Phelps (1795), 

cited 7 Term Rep. 165 ; 101 E. R. 912. 

1067. Forcible detention by cruiser.] — Policy 
on goods on board a particular ship from A. to B. 
“ against sea risk & fire only ; ” in the course of 
the voyage from A. to B. the ship was carried out 
of the course of the voyage by a king’s ship, but 
being afterwards released, she proceeded on the 
voyage insured ; & while so proceeding, the goods 
insured sustained sea damage : — Held : the under- 
writers were liable for this lo.s.s. — ScoTT v. THOMP- 
SON (1805), 1 Bos. & P. N. R. 181 ; 127 E. R. 420. 

1068. Orders from cruiser — Without force or 
threats.J — The master of a merchantman while 
taking in his loading at a foreign port, was ordered 
by the capt^ain of a King’s ship to go out to sea 
to examine a strange sail discovered in^tho offing, 


PART II. SECT. 14, SUB-SECT. 2. 

10631. Whether delay unreasonable — 
Question for jury. ) — Whether delay in a 
voyage Is unreasonable or not Is a 
question for the Jury. — Kked r. 
Weldon (1869), 12 N. B. R. (1 Han.) 


458.— CAN. 


f. Whether delay unjustifiable — Quei 
lion for judge.] — Whether delay i 
a voyage is unjustiflable or not is 
question of law for tho Judge. — H bk 
V. Weldon (1869), 12 N. B. U, ( 
Han.) 458.— CAN. 


PART II. SECT. 14, SUB-SECT. 8.— B. 

1066 1. Stress of weather.] — It la not a 
deviation for a coasting vessel to put 
into an intermediate port ovomight to 
escape threatened bad weather. — 
Nova Bcotia Marine Insurance Co. 
V. Kisenhaur (18941, 1 Cout. Dig. 811. 
—CAN. 
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bearing enemieg’ colours. Without remonstrating, 
& without any force or threats being employed 
to influence his determination he obeyed ; & 

flnding the strange sail to be a neutral he returned 
to port : — Held : this was an unexcuscd deviation, 
whicb vacated a policy on goods on hoard the 
merchantman. — Phelps v. Auldjo (1809), 2 
Camp. 350, N. P. 

^ 1069. Embargo.] — If a ship with goods on board 
insured to a foreign port, learning in the course of 
her voyage, that an embargo is there laid on all 
smps of her nation, waits at some place as near 
thereto as she safely can, till the embargo is re- 
mov^, th(* goods will in the meantime be pro- 
focted by the policy, while the voyage remains 
Icgm ; but if she might, upon such an occasion 
put into a friendly poid. adjoining to her port of 
destination, Sc instead of doing so, sails back for 
her port of outfit, Sc is lost, she will be considered 
as having abandoned the voyage insured, & the 
underwriters will be discharged. — Blackenhaoen 
V. London Assurance Co. (1808), 1 Camp. 454, 
• 

1070. .] — A vessel chartered to a port of 

America laden with salt, to bring home a return 
cargo of timber, entored the port during an 
embargo, under which it was permitted her, 
upon the nof<ification of the embargo, to return 
with the cargo on board, or to discharge her cargo, 
& return in ballast. She discharged her cargo, 
remained eight^n months there, till the embargo 
(H^ased, then shipped her homeward cargo, Sc was 
lost : Held : she was not bound, with relation 
to the und(*rwriter8 on ship, to have returned with 
her cargo of ^It, or to have sailed in ballast ; Sc 
the underwriter on ship were still liable. — 
Schroder r. Thompson (1817), 7 Taunt. 402 ; 1 
Moore, C. P. 163; 129 E. R. 185. 

Sickness.]— .S’cc No. 1093, post. 


C. Necessity to Comply with Warranty. 

See Marine Insurance Act, 1900 (c. 41), 

s.4il(l)(c). 

1071. Implied warranty of seaworthiness — 
Necessary repairs.]— Motteux v. Ix)ndon Assur- 
ance (Governor & Co.), No. 152, ante. 

1072. — .] — (1) In a policy on a seeking 

ship, a detention for a reasonable time for the 
jmrposes of the seeking adventure must be 
allowed ; ^ whether the time is reasonable is to 
be det(*nnined by the state of things at the port 
where the ship happens to be. 

(2) A ship insured, with liberty to touch, sLiy, 

trade at several ports, arrived at one of them on 
.luno 3, when some necessary repairs were done to 
her. On Sept. 2, she was rt^ady to take in cargo, 
but, owing to the state of the freight-market Sc 
other difficulties, no cargo was put on board till 
Jan. 10 following : — Held : the delay was not 
unreasonable, so as to amount to a deviation. — 
1 hillips r. Irving (1844), 7 Man. Sc G. 325 ; 8 
^ott, N. R. 3 i 13 L. J. C. P. 145 ; 3 L. T. O. S. 
55 ; 135 E. R. 136. 

1078. .] — Bouillon v. Lupton, No. 1616, 

post. 

1074. Express warranty — Against seizure in 
port.] — O’Reilly v. Royal Exchange Assur- 
A.NCE, No. 1083, post. 

1076. Date of sailing.] — Bouillon v. 

Lupton, No. 1616, post. 


D. Safety of Ship or Sul)j eel- Matter Insured. 

SeCf now. Marine Insurance Act, 1906 (c. 41 ), 
8. 49 (1) id). 

1076. General rule — Master may do what is 

expedient for common security — Unless expressly 
prohibited by policy.] — A vessel may deviate some- 
what from the straight line of her track to seek for 
convoy ; & the captain, unless expressly pro- 

hibited by the terms of the policy, may always do, 
when insured, whatever it would be expedient 
for the common security to do, if uninsured. — 
D’Aguitar V. Tobin (1816), Holt, N. P. 185, N. P. 

1077. Putting into port — Stress of weather.] — 
Clason V. SiMMONDS (1741), citcd in 6 Term Rep. 
at p. 533 ; 101 E. R. 687. 

^ nnotutiona : — Consd. Andrews v. Mellish (1814), 5 Tatint. 

49fi. Reid. Boatson v. Haworth (1796), 6 Terra Rep. 531. 

1078. — — .] — Where a captain on a 

voyage, delayed by adverse winds Sc danger puts 
into a i>lace of safety in his course & sendB ashoi*e 
for provisions, although he also transmits a letter 
at the same time, it is not a deviation & is a question 
to which the jury are competent. — Thomas v. 
Royal Exchange Assurance (1814), 1 Price, 
195 ; 145 E. R. 1375. 

1079. To refit.] — Pelly v. Royal Ex- 

change Assurance Co., No. 291, ante. 

1080. Loading ballast.] — Guibert 

V. Readshaw (1781), 2 Park’s Marine Insurances, 
8th ed. p. 637. 

1081. Policy “ at & from.”] — 

Though unnecessary delay may avoid a policy, 
that shall not be deemed so which is employed in 
necessary repairs if the policy is “at Sc from the 
place.’’ — Smith v. Surridge' (1801), 4 Esp. 25, 
N. P. 

Annotation : — Consd. Mount v. Larkins (1831), 8 Bing. 108. 

1082. To obtain provisions — Loading cargo.] 

— It is not an implied condition in a common 
marine policy on ship & freight that the ship shall 
not trade in the course of her voyage, if that may 
DC done without deviation or delay or otherwise 
increasing the risk of the insurers ; & therefore 
where a ship was compelled in the course of her 
voyage to enter a port for the purpose of obtaining 
a necessary stock of provisions, which she could 
not obtain before in the usual course by reason of 
a scarcity at her lading ports, & during her justifi- 
able stay in the port so entered for that purpose 
she took on board bullion there on freight, which 
the jury found did not occasioif any delay in the 
voyage : — Held : not to avoid the policy. — 
Raine V. Bell (1808), 9 East, 195 ; 103 B. R. 547. 

Annotations : — Consd. Urquhart r. Barnard (1809), 1 Taunt. 

450. FoUd. Laroche v. Oswln (1810), 12 East, 131. 

Consd. l‘alraer v. Marshall (1832), 8 Bing. 317. Reid. 

Palmer r. Fennlog (1833), 2 Moo. & S. 624. 

1083. Putting to sea to avoid selziu'e — Deviation 
due to unseaworthiness — Warranty against seizure.] 

— Where a policy of insurance contains a warranty 
against seizure in port, if the ship, to avoid such 
seizure, runs to sea before she is properly loaded, Sc 
is, in consequence, obliged to go to a port out of 
the course of the voyage insured, the under- 
writers are not liable for a subsequent loss. — 
O’Reilly v. Royal Exchange Assurance (1815), 
4 Camp. 246, N. P. 

1084. No warranty against seizure.] — 

Where a policy of insurance contains no warranty 
I against seizure in port, if the ship, to avoid such 
I seizure, runs to sea before she is properly loaded, 


PART II. SECT. 14, SUB-SECT. 8.— C. 

V)arrantv of aeaworthi- 
repair a.] — KkkI) v. 

458.— CAN 


107111. .] — Reed v. Philps extra baUast .] — Yeung Kong Yung v. 

(1870), 13 N. B. R. (2 Han.) 172.— CAN. Young Shinq Insukance & Invkst- 

Co., Ltd. (1921), 16 Hong Kong, 

PART II. SECT. 14, SUB-SECT. 3.— D. L. R, 34.— HONG KONG, 

g. IhUting back to port — To load 
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Sect. 1 4. — Deviation and delay : Sub-eect, 3, />., -B., 
F. cfer G . ; subjects, 4^5. Sect. 1 5 : Sub- 
sects. 1 2, A. 1?.] 

& 18 in consequence obliged to go to a port out of 
the direct course of the voyage insured, the under- 
writers are liable for a subsequent loss. — O’R eilly 
V. Gonne (1815), 4 Camp. 249, N. P. 

Annotation: — Consd. Pholps, James v. Hill, [1891] 1 Q. B* 

605. 

1086. To avoid capture.] — P elly v. Royal Ex- 
cHANor: Assurance Co., No. 291, ante. 

1086. Awaiting convoy.] — B ouillon v. Lupton, 
No. 1515, post. 

E. Saviny Life or Aiding Ship in Distress, 

See, now, Marine Insurance Act, 190C (c. 41), 
s. 49 (1) 

1087. General rule — Ship may deviate to save 
human life — Not to save goods.] — Deviation for the 
I>urpose of saving life is protected, & involves 
neither forfeiture of insurance nor liability to the 
goods owner in respect of loss which would other- 
wise bo within the exception of “ perils of the 
seas ” : &, as a necessary consequence of the fore- 
going, deviation for the purpose of communicating 
with a ship in distress is allowable, inasmuch as the 
state of the vessel in distress may involve danger 
to life. On the other hand, deviation for the sole 
purpose of saving property is not thus privilegc‘d, 
but entails all the usu^ consequences of deviation. 
If, therefore, the lives of the persons on board a 
disabled ship can be saved without saving the ship, 
as by taking them off, deviation for the pimpose 
of saving the ship wiU carry with it all the con- 
sequences of an unauthorised deviation. But 
where the preservation of life can only be effected 
through the concurrent saving of property, & 
the bond fide purpose of saving life forms part of 
the motive which leads to the deviation, the 
privilege will not be lost by reason of the purpose 
of saving property having formed a second motive 
for deviating. In these propositions I entirely 
concur (Cock burn, C.,T.). — Scaramanga v. Stamp 
(1880), 5 C. P. D. 295 ; 49 L. J. Q. B. 074 ; 42 
I.. T. 840 ; 28 W. R. 691 ; 4 Asp, M. L. C. 295, 
C. A. 

Annotations : — Refd. A.-G. r. Smith (1918), 87 L. J. K. B. 

1045. Mentd. Kish v. Taylor (1910), 80 I,. J. K. B. 601 ; 

Brandon v. Osborne, Garrett, [1924] 1 K. B. 548. 

1088. Deviatioi# to assist ship in distress.] — 

(1) On a policy of insurance, with or without 
letter of marque & liberty to chase, capture A 
man “ the assured cannot delay, on the voyage, 
merely for the purpose of conveying the prize 
into a port of condemnation, neither is such a 
libert/y to bo inferred from the instructions & 
articles given with the letter of marque, “ to carry 
into port, etc.” (2) Semble : it is no deviation 
to delay for the purpose of giving assistance to a 
ship in distress. — L awrence v. Sydebotham 
( 1805), 6 East, 45 ; 2 Smith, K. B. 214 ; 102 E. R. 
1204. 

Annotations : — As U) (1) Reid. Scaramanga v. Stamp (1880), 

5 C. P. D. 295. As to (2) Conid. Scaramanga v. Stamp 

(1880), 5 C. P. I). 295. Refd. The WllIiamB (1838), 6 

L. T. 479 ; Papayanni v. Hoequard, The True Blue (1866), 

li . H a 1 1^ • . W O 0 . 

1089. .] — It is doubtful whether deviation 

by a vessel to assist other vessels in distress enteils 
the forfeiture of its insurance by the owners in all 
cases. — J ane (1831), 2 Hag. Adm. 338 ; 166 E. R. 
267. 

Annotations : — Coud. Papayanni r. Hoequard, The True 

Blue (1866), L. R. 1 P. C. 250 ; Scaramanga v. 

Stamp (1880), 5 C. P. D. 295 ; The City of Chester (1884), 

9 P. D. 182. ll«iitd. The Enchantresa (1860), Luah. 93. 


1090. Insurance on cargo.] — The 

Williams (1838), 6 L. T. 479. 

1091. ,] — The Hope (1838), 3 Hag. Adm. 

423 ; 6 L. T. 479 ; 166 E. R. 462. 

Annotation: — Mantd. The Corlolanus (1890), 15 P. D. 103. 

1092. .] — A policy of insurance ip not 

rendered void by deviation to assist a vessel in 
distress. — The Orbona (1853), 1 Ecc. & Ad. 161 ; 
6 L. T. 479 ; 164 E. R. 93. 

Annotation: — Consd. Scaramanga v. Stamp (1880), 5 

C. P. D. 295. 

F, Neeessity of Obtaining Medical or Surgical 

Aid. 

See Marine Insurance Act, 1900 (c. 41), 

s. 49 (1) (/). 

1093. Proper provision for voyage.] — When 
sickness of the master or crew is set up as an 
excuse for deviation, it is incumbent on pltf. to 
show that proper medicines & necessaries for the 
voyage were on board, in a case where the nature 
of the voyage requires that there should be a 
surgeon on board. — Woolf v. Claggett (1800), 3 
Esp. 257, N. P. 

G. Barratry of Master or Crew. 

See Marino Insurance Act, 1906 (c. 41), 

8.49(1)(^). 

Barratry, see Sect. 20, sub-sect. 4, G., post. 

1094. Deviation caused by fraud of master — 
Without knowledge of assured.] — Vali.ejo v. 
Wheeler (1774), 1 (’owp. 143 ; J^fft, 631 ; 98 
E. R. 1012, 

Annotations : — Ck)ntd. Nutt r. Bourdicu (178(5), 1 Term Bcp. 
323 ; Earle v. Howeroft (1806), 8 East, 126; Cory r. 
Burr (1882), 9 Q. B. 1>, 463. Refd. Jjoekyer r. t>ffley 
(1786), 1 Term iten. 252 ; yoarcH r. Thornton (1817), 
7 Taunt. 627 : Atkiimon & Hewitt r. Great W’cHtern 
Inscc. (1872), 27 L. T. 103. Mentd. Phyn r. Royal Ex- 
change AsHce. (1798), 7 Term Rep. .505 ; Frazer r. Murnh 
(1811), 13 East. 238 ; Trinity Houho v. Clark (1815), 4 
M. & S. 288 ; Hutton r. Bragg (1HI6), 7 Taunt. 14 ; Tate 
V. Meek (1818), 8 Taunt. 280 ; Savllle r. (’ampion (1819), 
2 B. & Aid. 503; Christie r. liCwls (1821), 2 Brod. & 
Bing. 410 ; Sandeman r. .Scurr (1866), L. R. 2 Q. B. 86. 

1095. .] — Ross V. Hunter, No. 1779» 

post. 

1096. .] — Moss V. Byrom, No. 1106, 

post. 

1097. Deviation caused through ignorance of 
master.]— 1^1 yn v. Royal Exchange Assurance 
Co., No. 1783, post. 

1098. .] — Tait V. I..Evr, No. 985, ante. 


Sub-sect. 4. — Resumption of Voyage. 

See Marine Insurance Act, 1906 (c. 41), 

s. 49 (2). 

1099. General rule — Direct course & shortest 
time.] — If an insured ship quit the course 
described in the policy, from necessity, she must 
pursue such new voyage of necessity in the direct 
course, & in the shortlist time, otherwise the 
und(!rwriter8 will be discharged. — Lavabre v, 
WiiJHON, Bize V. Fletcher, IjAVabre v. Walter 
(1779), 1 Doug. K. B. 284 ; 99 E. R. 185. 

Annotatums : — Comd. Gairdner v. Henhouse (1810), 3 Taunt. 

16. Refd. Phelps, James v. Hill, [1891] 1 Q. B. 605 ; 

Thorley v. Orchis S.S. Co., [1907] 1 K. B. 660. 

1100. Ship separated from convoy — Course shaped 
to rejoin convoy.] — Harrington v. Halkeld 
(1778), 2 Park’s Marine Insurances, 8th ed. p. 639. 

1101. Ship driven from loading port — Need not 
return to resume.] — If a ship be driven out of her 
loading port into another port, & being there, she 
does the best she can to get to her poH of destina- 
tion, she is not obliged to return to the port from 
whence she wae driven. Neither is it a deviation 
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if eho complete her lading at the port into which 

she is driven. In the principal case, however, 

tlierc was a custom to warrant this. — D elany v, 

Stoudart (1785), 1 Term Rep. 22 ; 99 E. R. 950. 

Anrwiation ; — Mentd. Hlbbert v. CarUir (1787), 1 Term Rep. 
74o. 


Sub-sect. 5. — Armed Merchantmen in 
Time of War. 

1102. Chasing enemy.] — Jolly v. Walker 

(1781), 2 Park’s Marine Insurances, 8th ed. p. 030, 
N. P. » F . 

AnnoUiiion : -Consd. Parr v. Anderson (1805), 0 East, 202. 

1103. Liberty “ to cruise six weeks — Six weeks 
successively from beginning of cruise.] — Syers v. 
Biudoe (1780), 2 Doug. K. B. .526 ; 99 E. R. 335. 

Mentd. Maxwell v. Doaro (1851), 23 L. T. 

(.)# o* 1 » 


1104. Cruising without Uberty.] — Jolly v. 
Walkeu (1781), 2 Park’s Marine Insurances, 8th 
ej. p. 630, N. P. 

AnnMiim : — Consd. Parr v. Anderson (1805), 6 East. 202. 

1105. Carrying letter of marque — Without leave 
of Insurer — -Not cruising in fact,]— After an insur- 
ance on a ship on a trading voyagti, the assured 
applied to tlu^ underwriters for leave to take in 
guns & a letter of marque, the latter of which was 
positively refused ; notwithstanding which the 
ship sailed with a gen(n*al hotter of marque ; this 
vacated tin* policy, although the assunid did not, 
in fact, mak<^ us(5 of the letter of mar<iue for the 
purpose of cruising, or intend so to do, but merely 
took it on board for the purpose of cruising on the 
voyage home. — Denison n. Modicliani (1791), 5 
Term R(ip. .580 ; 101 E. R. 325. 

; -Consd. Mosh r. Ryrotn (1795), 0 Term Rep. 

379 : Oswellr. Vigne (18P2), 15 EaHt, 79. 


1106. Cruising unauthorised by owner.] 

— The assured upon a trading voyage taking out a 
letter of marcpie, but without a certificate whicli 
is necessary to its validity, unknown to the under- 
writei'H solely with a view to encourage seamen to 
enter, & without any intention of using it for the 
purpose of cruising, though the vessel was anneal 
for self defences, is not such an alteratiejn of cir- 
cumstances as will ave)id the policy ; & if tlie 
captain, contrary to the instructions of his owner, 
ci’ui.se for take a prize, & the vossed is afterwards 
lost in eeinseq nonce of it, it is an act of barratry, 
upe)n which the; assured may recover against the 
underwriters, although the captain libelleel the 
prize for the benefit of his owner as well as himself. 
—Moss V. Byrom (1795), 6 Term Rep. 379 ; 101 
E. R. 605. 

Anruitaiions Earle v. Re)wcToft (189()), 8 Kmt, 

129 ; Atkinnon it Ilowltt v. CIrcat Western Inscc. (1872), 

I’byn v. Royal Exchange Assce. 
(1798), 7 Term Rep. 595 ; Raine r. Bell (1898), 9 East, 
195 ; Oswoll r. Vigne (1812), 15 East, 79. 

1107. Insurance “ with or without letters 

of marque ** — Whether chasing enemy permissible 
—Construction according to usage.] — Whether an 
insurance of a ship with or without letter of 
marque upon a certain voyage & commercial 
adventure from A. to B. enables her to chase for 
the purpose of hostile attack & capture any vessel 
sjie may happen to descry in the course of the 
voyage insured, in whatever direction or to any 
limit, & whether known at the commencement 
of such chasing to be an enemy or not ; or whether 
those Words are to bo confined to a leave to 
employ force only for the purpose of defence, 
including a liberty of attack & chase only so far 
as they may bo fairly supposed to promote 
I » must, in the absence of any 

legal decision as to their construction, depend upon 


the received practice & known sense of commercial 
men, if any such received practice there be in the 
use of them. Therefore the cause was referred 
to another trial to ascertain the commercial 
usage & practice in that respect. But at any rate 
such words do not app(jar to authorise direct 
cruising out of the course of the voyage in search 
of prize. — Parr v. Anderson (1805), 0 East, 202 ; 
2 Smith, K. B. 316 ; 102 E. R. 1264. 

Annotation : — Beid. Lawrence v. Sldcbotham (1805), 2 

Smith, K. R. 214. 

Compare No. 1102, ante, 

1108. Direct cruising out of proper 

course.] — Parr v. Anderson, No. 1107, ante. 

1109. Liberty to “ chase, capture Sc man ** 

— Delay caused by escorting prize.] — Lawrence 
r. Sydebotham, No. 1088, ante, 

1110. Awaiting enemy ship to leave 

port.] — Liberty given in a policy on a Ashing 
voyage, to chase, capture, & man prizes, does not 
authorise the ship to lie by nine days off a port, 
waiting for an enemy’s ship to come out, when 
she should have completed her cargo. — Although 
she lay in wait during that time within the limits 
of her fishing ground. — lliBBERT v. IIalltday 
(1810), 2 Taunt. 428 ; 127 E. R. 1144. 

1111. Liberty to “ see prizes Into port ** — 

Remaining In port while prize repaired.] — Leave 
granted in a policy of insurance on a fishing 
voyage to see prizes into port, does not authorise 
the ship to remain in port till a prize receives 
necessary repairs, which she could not otherwise 
have had ; & at most extends to seeing the prize 
moored safely, & giving the necessary orders for 
her final destination. — Jarratt v. Ward (1808), 
1 Camp. 263, N.P. 


Sect. 15.— LEGALITY OF ADVENTURE. 

Sub-sect. 1. — In General. 

1112. Insurance void.] — R edmond v. Smith, 
No. 1127, post. 

As to implied warranty of legality, see Marine 
Insurance Act, 1906 (c. 41), s. 41. 


Sub-sect. 2. — Insurance of Enemy 
Property. 

A. During War. 

1118. Against capture by British.] — The Maria 
Magdalena (1779), Marr. 247 ; 1 Eng. Pr. Cas. 
20 ; 165 E. R. 57. 

See. also. Aliens, Vol. II., pp. 165, 166, Nos. 
354-360 ; d:. generaJlg. Prize Law. 

As to who is an alien enemy, «ee Aliens, Vol. II., 
pp. 139 et seq. 

As to licences to trade with the enemy, see 
Aliens, Vol. II., pp. 178 ei seq, 

B, Before Commencement of War. 

1114. Extent of insurer*s liability — Loss during 
hostilities — By British capture.] — An underwriter 
on French property in time of peace is not liable 
for a loss occasioned by capture by the King’s 
ships during hostilities which commenced between 
Great Britain & Prance subsequent to the policy 
being effected, & terminated prior to the action 
brought. — Gamba v. Le Mesurter (1803), 4 
East, 407 ; 1 Smith, K. B. 81 ; 102 E. R. 887. 
Annf^iona : — Consd. Brandon tj. Curling (1803), 4 East, 

410. Bold. Kellner r. L© Moaurier (1803), 4 East, 396 ; 

Drlefont-eln Consolidated Gold Mines v. Janson,. [1001 J 

2K. B. 419. 
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Sect, J5. — Legality of adventure: Sub-sect. 2, B.; 
svb-sects. 3 <fc 4, A. B.] 

1115 . .] — Insurance by a subject 

of this country upon foreign property docs not 
cover a loss by capture in a war afterwards taking 
place between this country & that of the assured. 
Proof in bkpey. therefore under such a policy 
expunged . — Ex p. (1806), 13 Ves. 64 ; 33 

E. R. 218, I.. C. 

Annotatio7i Refd. llodrigiioz v. Speyor, [1919] A. C. r)9. 

1116. Between countries of insurer & 

assured.] — An insurance on goods from London 
to Bayonne in France, shipped on board a neutral 
ship on account & at the risk of Frenchmen, 
before the declaration of hostilities between Great 
Britain & France, but exported afterwards, 
cannot be enforced against the underwriter even 
after the restoration of peace to recover a loss by 
capture of a co-belligerent, though not stated to 
be an ally, during the war. Every insurance on 
alien property by a British subject must be under- 
stood with this implied exception that it shall not 
extend to cover any loss happening during the 
existence of hostilities between the respective 
countries of the assured & assurer. 

Wherever the generality of the terms of assur- 
ance might in their actual application to the 
terms of any particular risk produce, if effect 
were given to them in their extended sense, a . . . 
contravention of public interest, the insurance 
must be construed in such a manner as to exclude 
the particular event or peril which could not . . . 
be so made the subject of a legal insurance in 
direct terms by a British underwriter (Lord 
EniJiNBOROUGIT, — BRANDON V. CURLINO 

(1803), 4 East, 410 ; 1 Smith, K. B. 85 ; 102 E. R. 
888. 

Amiotaiinn : — Consd. Janson r. Driefontcin Consolidated 
Mines. [1902] A. C. 484. 

1117. Seizure before hostilities — In con- 

templation of war.] — Where a subject of a foreign 
Govt, insures treasure with British underwriters 
against capture during transit from the foreign 
state to this country, & the foreign Govt, seizes 
the treasure during the transit & war is declared 
between the foreign & the British Govts., the 
insurance is valid, & an action may be maintained 
in this country against the underwriters after the 
restoration of peace, though the seizure was made 
in contemplation of war & in order to use the 
treasure in support of the war. The important 
date is the seizure before the declaration of war. 
Such an insurance is not against public policy. — 
Janson V. Driefontetn Consolidated Mines, 
Ltd., [1902] A. C. 484 ; 71 L. J. K. B. 857 ; 87 
L. T. 372 ; 51 W. R. 142 ; 18 T. L. R. 796 ; 7 
Com. Cas. 268, II. L. ; affg. 8. C. sub nom. Drie- 
FONTEiN Consolidated Gold Mines, Ltd. v. 
Janson, [1901] 2 K. B. 419, C. A. 

Annotations : — Consd. Robinson Gold Mining Co. v. Alliance 
Insoe.. [1901] 2 K. B. 919; Ingle r, Mannheim Insce., 
[1915] 1 K. B. 227 ; Robinson v. tJontlnental Insce. of 
Mannheim, [1915] 1 K. B. 155. Refd, Amhold Karberg 
V. Blythe, Green, Jonrdaln, Theodor Schneider v. Burgett 
& Newsam, [1916] 1 K. B. 495 ; Daimler Co. v. Conti- 
nental Tyre & Rubber Co. (Great Britain), [1916] 2 A. C. 
307 ; Zinc Coron. v. Hirsch, [1916] 1 K, B. 541 ; Ertel 
Bieber v. Rio Tinto Co., Dynamlt Act v. Same, Voreinlj^ 
Kbni^ & Laurahtltte Act. v. Same, [1918] A. C. 260. 
Mentd. Amorduct Manufacturing Co. v. Defrles (1914), 
84 L. J. K. B. 586; Tie Smith, Johnson r. Biight-Smith, 
[1914] 1 Ch. 937 ; Porter v. Freudonberg, Kreglinger 
V. Samuel & Rosenfeld, Re Merten's Patents, [1915] 1 
K. B. 857 : Re Sutherland, Bechoff, David v, Bubna 
(1915), 31 T. L. R. 248 ; Honvood v. Millar’s Timber & 
Trading Co., [1916] 2 K. B. 44 ; Stevenson v. Akt. flit 
Cartonnagen Industrie, [1917] 1 K. B. 842 ; Tingloy v. 
MiUler, [1917] 2 Ch. 144 ; Montefiore v. Monday Motor 
Components Co., [1918] 2 K. B. 241 ; Naylor, Bemson 
V. Kralnlsohe Industrie Gesellsohaft, [1918] 1 K. B. 331 ; 
Oroanera Iron Ore Co. v. Fried Knipp Akt. (1918), 87 


T. . 1 . nh. .313: Rodriguez r. Speyer^ .A._C 


262 . T., 

See, also, Aliens, Vol. II., PP- 166, 160, Nos 

354—360. _ . 

Loss before commencement of nostiuiies 

— Suspension of right of action .] — See Aliens, 
Vol. 11., pp. 162, 166, Noe. 317, 318, 360. 


8ub sect. 3. — Insurance op Neutral 
Property. 

1118. Condemnation by Court of Admiralty — 
Subsequent order for restoration.] — Neutral pro- 
perty taken by a King’s ship, though the Ct. of 
Admlty. pronounce for good cause of seizure, 
but order to bo restored, is lawful object of 
insurance.— VisoER v. PRESco'rr (1804), 5 Esp. 
184, N.P. 


Hub-sect. 4. — Adventures Contravening 
British Statute.' 

A. Jn General. 

See CoNTRAtn’, Vol. XII., pp. 272 et scq. 

1119. General rule.] — An assurance of a voyage 
expressly prohibited by the laws of this country 
is void. — Johnston v. Hutton (1779), Doug. 
K. B. 254 ; 99 E. B. 166. 

1120. Trading with enemy — 16 Geo. 3, c. 5.j — 
VANBARTHAiiS p. Halbed (1701), 1 East, 487, n. ; 
102 E. R. 188. 

Annotation : — Diltd. Hentlg v. Stanlforth (1816), 5 M. & S. 

122. 

1121. Trading with East Indies — 9 & 10 Will. 3, 
C. 44.] — The exclusive right of trading to the East 
Indies, granted to the East India Co. by above Act, 
has never been put an end to, & though such 
parts of that Act as inflicted penalties, etc., were 
repealed by 33 Geo. 3, c. 52, & though the latter 
Act says that no Acts or parts of Acts thereby 
repealed shall be pleaded or set up in bar of any 
action, etc., it is competent to underwriters who 
have subscribed policies on ships trading to the 
East Indies in contravention of above Act to 
avail themselves of the illegality of such trading 
in an action brought on the policies. — Camden 
r. Anderson (1798), 1 Bos. & P. 272 ; 126 E. R. 
900, Ex. Ch. 

Annotations : — Mentd. Farmer v. Russell (1798), 1 Bos. & 

P. 296 ; Moss v. Smith (1850), 9 C. B. 94. 

1122. Contravention of navigation laws.] — 

If a Hwedish ship be insured at & from her loading 
port in the East Indies to Gottenburgh, & part of 
the cargo be laden in a British port in the East 
Indies, the insured cannot recover, the voyage 
being in contravention of the navigation laws. — 
Chalmers v. Beu. (1804), 3 Bos. & P. 604 ; 127 
E. R. 326. 

1123. Traffic In arms Sc ammunition — 33 Geo. 3, 

c. 2.] — A vessel laden with arms & powder, which 
had given bond to employ them in trading on the 
coast of Africa, in pursuance of an agreement 
made in England, disposed of part of the cargo 
on the coast of Africa, to a neutral American, 
bound for Charlestown : — Held : the voyage of 
the American was thereby rendered illeg^, & 
incapable of insurance. — Gibson p. Service (1814), 
5 Taunt. 433 ; 1 Marsh. 119 ; 128 E. R. 757. 
Annotation: — IBMS. Stewart v. Gibson (1840), 7 Cl. & Fin. 

707. 

1124. Slave trading.] — T he Formidable, Blyth 
V. Forbes (1844), 9 L. T. 87. 
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1125. Cargo loaded on deck — ^Departure without 
clearance certificate — 16 & 17 Vlct. c. 107.] — 

CuNARD V. Hyde, No. 1129, post. 

1126. Statute merely imposing penalty.] — Tn- 

Burauce on provisions “ from London to Helsing- 
berg, the Sound, Copenhagen, all or either,” which 
movlsions were intended for tlie supply of the 
British fleet & army then engaged in the expedi- 
tion against Copenhagen, of which they were then 
in possession, but were about to evacuate it, & 
were consigned to merchants there, & at Klsineur : 
— Held : good ; although in consequence of ex- 
pected hostilities with Denmark, an Order of the 
King in Council had issued, pi*ohi biting the clear- 
ing out of any British ships to a Danish port, & 
a clearance was in consequence taken out for 
Helsingberg, a Swedish & neutral port in the 
neighbourhood of Denmark ; the adventure being 
legal, & not contravening the spirit of the Order 
in Council. 

There is nothing illegal, so as to avoid a policy, 
in the mere circumstance of a ship taking out a 
clearance for a place named in the policy to which 
there is no intention of going. The statute of 
Cha. 2 [14 Cha. 2, c. 11] only gives a penalty of 
£100 for taking out a false clearance : but there 
is nothing in that to make the voyage illegal 
(Lord Ellenborough, C.J.). — Atkinson v, Ab- 
bott (1809), 11 East, 13.5; 1 Camp. 535; 103 
E. R. 956. 

1127. .] — Where a voyage is illegal, an 

insurance upon such voyage is invalid. This has 
been decided in many cases. Thus, during the 
war, policies effected on vesself. sailing in contra- 
vention of Convoy Acts were held void. So, 
where the voyage was against the provisions of 
the East India Company Acts, or the South Sea 
Co. Acts, or the General Navigation Act ; which 
statutes were made with refei*ence to the general 
policy of the realm. But it appeal’s to me that 
5 4fe 6 Will. 4, c. 19, was passed for a collateral 
purpose only ; its inUmtion being to give to 
merchant seamen a readier mode of enforcing their 
contracts & to prevent their being imposed upon. 
The present case is undoubtedly brought within 
the jirovisions of sect. 1 of this statute by the 
allegations contained in the sixth plea. Sect. 4 
enacts that if the master do not comply with the 
previous requisitions, he shall be liable to a 
penalty ; but it is nowhere said that such non- 
compliance shall make the voyage illegal ; the 
sect, merely provides a remedy against the master 
(Tindal, C.J.). — Redmond v. Smith (1844), 7 
Man. & G. 457 ; 2 Dow. & L. 280 ; 8 Scott, 
N. R. 250 ; 13 L. J. C. P. 159 ; 3 L. T. O. S. 162 ; 
8 .lur. 711 ; 135 E. R. 183. 

Annotation Mentd. Hltohle r. Sndth (1848), 12 .T. P. 822, 

As to illegal wagering policies, see Part IX,, 
Sects. 3, 4, post. 

B. Privity of Assured. 

1126. Necessity for — General rule.] — To vacate 
a policy of insurance for an infraction of the 
Convoy Act, it is not enough to sliow that the 
ship sailed without convoy by the instrumentality 
of an agent of the assured, unless it appear that 
the agent had authority from his principal for 
this purpose. — Carstairs v. Allnutt (1813), 3 
Camp. 497, N. P. 

1129. .] — By Customs Consolidation 

Act, 1863 (c. 107), Bs. 170, 171, 172, it is enacted 
that, before any clearing officer permits a ship 
wholly or jpartlv laden with timber to clear out 
from any British port in North America or Hon- 
duras, for any port in the United Kingdom, after 
Sept, 1, or before May 1, in any year, he shall 


ascertain that the whole cargo is below deck, 

& give the master a certificate to that effect ; & 
the master shall not sail without such certificate, 

& shall not allow any part of the cargo to be 
upon deck (except in specified cases of necessity) ; 

& if the master sail without the certificate, or 
load in the mode forbidden, he shall forfeit £100. 
Aiter Sept. 1, 1856, orders were given for an 
insurance on cargo & freight by a ship from M., 
a British port in North America, to a port in the 
United Kingdom ; & the insurance was effected 
thereupon. Both when the orders were given & 
when the insurance was effected, it was known to 
the persons interested in the cargo & freight, & 
who gave the orders, that much of the cargo was 
loaded on deck ; they intended the ship to sail, 
so laden, from M. for the United Kingdom, before 
May 1, 1857 ; & they ordered the insurance to 
be effected with express piirpo.se to cover’ the whole 
cargo & freight, including the portion of cargo 
above deck. On Sept. 10, 1856, the ship sailed, 
on the voyage insured, deck laden, & without 
a certificate to the master from the clearing 
officer : & the cargo was totally lost : — Held : 

(1) the whole voyage was illegal ; (2) the illegality 
vitiated the insurance with respect to tlie whole 
cargo, not merely as to so much of it as was 
loaded on deck ; & (3) the assured, who were 
privy to the illegality, could recover nothing from 
the underwriters. — Cunard v. Hyde (1859). 2 
E. & E. 1 ; 29 L. J. Q. B. 6 ; 6 Jur. N. S. 14 ; 121 
E. R. 1. 

Annotations : — As to (3) Distd. Wilson r. Rankin (186i>), 
L. R. 1 Q. B. 162. Apld. Dudgeon v, Pembroke (1874), 
L. R. 9 Q. B. 581. 

1180. .] — Wilson v. Rankin, No. 

1 133, post. 

1131. .] — If a master of a V(.‘ssel which 

has not obtained a certificate enabling her to 
carry passengers does carry them without her 
owners’ knowledge, her voyage i.s not rendered 
by 17 & 18 Viet. c. 104, s, 318, illegal, so as to 
vitiate a policy effected by her innocent owner. 
— Dudgeon v. Pembroke (1874), L. R. 9 Q. B. 
.581 ; 43 L. J. Q. B. 220 ; 31 L. T. 31 ; 22 W. R. 914 ; 
2 Asp. M. L. C. 323; on appeal (1875), 1 Q. B. D. 
96, Ex. Ch. ; (1877), 2 App. Cas. 284, H. L. 

Annotations: — Mentd. Tmubull v. Jansou (1877), 36 L. T. 
635 ; West India Telegraph Co. v. Home & Colonial 
Insce. (1880), 6 Q. B. D. 51 ; Ballantyne v. Mackinnon, 
11896J 2 Q. B. 455 ; Trinder, Anderson v. Thames & 
Mersey Marine Insce.. Trinder Anderson v. North Queens- 
land Insce., Trinder Anderson v. Western, Crocker, 
[1898] 2 Q, B. 114 ; Jackson v. Mumford (1904), 9 Com. 
Cas. 114 ; Leyland Shipping Co. v. Norwich Union Eire 
Insce. Soc., [1917] 1 K. B. 873 ; He Sutro & Heilbut, 
Symons, 11917) 2 K. B. 348 ; Marten v. Vestey, [1920] 
A. C. 307 ; Whittle v. Mountain, [1920] 1 K. B. 447 ; 
British & Foreign Marine Insoe. v. Gaunt, [1921] 2 A. 

41 ; Samuel v. Dumas, [1924] A. C. 431. 

1132. .] — Australasian Insur- 

ance Co. V, Jackson, No. 1791, post. 

1133. What amounts to privity — Whether im- 
plied from general authority.] — Pltf., the owner of 
a ship, effected a policy on freight from a British 
port in North America to Liverpool. The ship 
sailed with a cargo of timber between Sept. 1 &; 
May 1. The master, without the knowledge or 
privity of his owner, stowed a portion of the cargo 
on deck & sailed without any certificate from a 
clearing officer that the whole cargo was below 
deck, contrary to Customs Consolidation Act, 
1853 (c. 107), as. 470, 171, & 172. On a loss by 
perils insured against: — Held: (1) although the 
master had general authority from his owner 
to stow the cargo, no authority could bo implied 
to load it so as to violate the statute, neither was 
it an act of the master which the owner must 
be presumed to have assented to; (2) the fact 
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Sect. 16. — Legality of adventure: Sub-sect. 4, B.; 
sub-sects. 5, 6 7, A. B.; sub-sect. 8. 

] 6 : rjuv-at^vt/, i .j 

of the ship having sailed without the certificate 
did not render her unseaworthy at the commence- 
ment of her voyage so as to prevent the policy 
attaching ; &, consequently, pltf. was not pre- 
cluded from recovering against the underw'riter. 
— Wilson v. Rankin (18(i5), L. R. 1 Q. B. 102 ; 
6 B. & S. 208 ; 35 L. J. Q. B. 87 ; 13 L. T. 564 ; 
14 W. R. 198 ; 2 Mar. R. C. 287 ; 122 E. R. 
1173, Ex. Ch. 

Annotation As to (1) Apld. Dudgreou r. Pembroke (1874), 
L. R. 9 Q. B. 581. 


Sub-sect. 5. — Adventures Contravening 
Foreign Laws. 

1134. Contravention of foreign revenue law.] — 

PlanchiJ: V. Fid^T(’HER, No. 1010, ante. 

1135. .] — Lever v. Fle'tcher (1780), 1 

Park’s Marine Insurances, 8tli ed. p. 507. 

1136. .] — Goods of pltfs., consisting of 

arms & ammunition, were insured hy defts. per 
steamer Baluchistan from London to Persian Gulf 
ports. The risks insured included “ takings at 
sea, arrests, restraints, & detainments.” Before 
the Baluchistan reached her destination she was 
stopped by an English man of war, jnirporting to 
act under an Edict issued in 1881 by the Persian 
Govt, by which the importation of arms & ammu- 
nition int-o Persia was pi'ohibited, & the goods were 
confiscated. The Edict of 1881 had never been 
withdrawn, but after its issue the importation of 
arms & ammunition into Persia was carried on by 
pltfs. & other traders openly &; to the knowledge 
of the Persian authorities, who exacted duties 
on such goods. Pltfs. knew that the trade was 
nominally prohibited but did not disclose that 
fact to defts.: — Held: (1) the existence of the 
prohibition was not a material fact, the conceal- 
ment of which rendered the i)olicy void ; (2) the 
voyage was not an illegal voyage ; & pltfs, were 
entitled to recover a total loss caused by the con- 
fiscation of the goods. 

As to the second point taken by defts., viz. 
that the adventure was illegal because the import 
of arms was contrary to the law of Persia, <te that, 
therefoi-e, tlie policy in respect of it was void, 

I am of opinion that tliere is nothing in it. The 
imiKui of arms was not illegal according to the 
law of Persia, as that law was adrnini8t€‘red in 
practice & enjoined ; & the export of arms fioin 
England U) Persia was certainly not contrary to 
our law (Bjgham, J.).-Frac]h, Times & Go r 
Sea Insurance Go. (1898), 79 L. T. 28 ; 47 W. R.* 
119 ; 42 Sol. Jo. 634 ; 8 Asp. M. L. C. 418 ; 3 
Com. Gas. 229. 

Contract made In foreign country.] — See Gon- 
^CT OF Laws, Vol. XI., pp. 389, 390, Nos. 646, 
647. 

See, also. Part II., Sect. 20, sub-sect. 4 I) 
j>ost. ’ *’ 


Sub-sect. 6. — Adventures Contravening 
• Foreign Belligerent’s Rights. 

1187. Voyage to blockaded nort — Knowledge of 
blockade.] — If a ship having sailed for a blockaded 
port before public notification of the blockade in 
this country, receive at anytime during her voyage 
intelligence of the blockade, but nevertheless 
continue her voyage to the blockaded port, & be 
captured in an attempt to enter it, a policy of 


insurance on the ship or her car go is discharged.- 
Winder V. Wise (1829), Dan. & LI. 238. 

Dalgleish V. Hodgson, 

' No. 1407, post. 

1139. Question of fact.] — In an action 

on a policy on a voyage from Liverpool to a 
blockaded port, it was proved that the vessel sailed 
from G. on the voyage before the blockade was 
notified in this country, but afterwards put into 
another port in this kingdom after such notification 
in the London Gazette, & when the blockade might 
be known there. The jury found that the captain 
did not know .of the blockade : — Held : know- 
ledge by the captain was not to be presumed, on 
the principle that notice to a State was notice 
to all the subjects of that State, but it was a 
question of fac;t properly left to the consideration 
of tlie jury. — Harratt v. Wise (1829), 9 B. & V. 
712 ; Dan. & LI. 2.34 ; 4 Man. & Ry. Jv. B. 521 ; 
7 L. J. O. S. K. B. 309 ; 109 E. R. 261. 

.] — aSVc, also, (’ONTRACT, \'ol. XII., p. 268, 

No.s. 2196-2199. 


Sub-sect. 7. — Partial Illegality. 

A . Voyage. 

1140. Illegality at outset of integral voyage.] — 

(1) IJiider the late treaty between this country 
& the Unitetl States of America, it is not neces- 
sary that the trade from America to our settle- 
ments in the East Indies should be direct ; it 
may be carried on circuitou.sly by the way of 
Europe. A natural born subject of this country 
may also be a citizen of America for the purpos«.*s 
of commerce, Ac entitled to all the advantages of 
an American under this treaty ; the circumstance 
of his coming over here for a temporary purpose 
does not deprive him of those advantages. (2) If 
there be liny illegality in the eoinnKuicenumt of 
an integral voyage, & an insurance bc^ eiTect<*d on 
the latter pari of the voyage, which taken by itself 
would be legal, .still the assured cannot recover on 
the policy. 

If there had been any infirmity in any part of 
the integral voyage, it would have made the whole 
illegal, so that the assured could not recover 
upon a policy on any part of it (Lord 
Kenyon, G.J.). — Marryat v. Wilson (1799), 1 
ilos. A P. 430 ; 126 E. R. 993, Ex. Gh. ; affg. 
S. (\ stib nom. Wiixon v. Marryat (1798), *8 
Tei'rn Hep. 31. 

Arawtutions As to (1) Consd. Beli v. Roid (181.1), 1 M. & 
b. <20. Rcfd. The Indian Chief (1801), 1 ( ’h. Rob. 12, 21 ; 

; The AIatchle«H 

(1822), 1 Hag. Adni. 97 ; Ooker v. Hertford (1844), 4 
Moo. R. c. C*. 339. As fo (2)Reld. Sewell i\ Royal Exchange 
AHHCie. (1813), 4 Taunt. 850. 

1141. .] — (1) If a ship be insurt'd ‘‘at 

fiDni A. to B.,” & there be any illegality in the 
traflfic during her stay at A., the assur-r'd cannot 
recover on the policy for a loss happening between 
A. At B. Goods may be insur ed, though purchased 
with the proceeds of a former illegal cargo. 
(2) An insurance on a ship for a paiiicular voyage 
is legal, though she may have done some act in 
a former voyage for which she was liable to 
seizure. (3) A warranty of neutrality in a policy 
of assurance, is not falsified by a sentence of a 
foreign ^ ct. of Admlty. condemning a ship for 
navigating contrai*y to the ordinances of that 
mdlrgerent State to which the neutral country 
had not assented.— Bird v. Appleton (1800), 8 
lerm Rep. 562 ; 101 E. R. 1547. 

Conid. Baring t?. Royal Exchange 
A8w;e. (1804), .i EaHt, 99. ^Refd. Baring r. Clogett (1802), 
3 Boh. & I. 201 ; Lothian v. llindorHon (1803), 3 Bos. 
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& P. 499 ; Helmers v. Druoe (18r>7), 23 Beav. 145 ; 
SiiupBon V. Fogo (1863), U W. K. 418 ; Caatriuue v. 
Imrie (1870), L. R. 4 H. L. 414. 

1142. Illegality In any part of integral voyage.] 

Marryat V. Wilson, No. 1 140, ante. 

1143. J — Bird v. Pigou (1800), cited 2 

Selwyn’s N. P., 13th ed. at p. 932. 

1144. .] — If a master sails under a charter- 

party, stipulating for a voyage of which a part 
is illegal, semble : this does not prevent his 
insuring on, nor subject him to forfeiture for the 
part antecedent to the illegal act, for as he cannot 
be compelled to perform, nor enforce the payment 
of freight on the illegal part of the adventure, 
it may be presumed that he will abandon it. — 
Sewell v. Royal Exchange Assurance Co. 
(1813), 4 Taunt. 850 ; 128 E. R. 508. 

Amvotations : — Reid. A.*0. v. Wilson (1817), 3 Price, 431. 

Mentd. Norwich Corpn. v. Norfolk lly. (1855), 4 E. & B. 
397. 

1145. Illegality of previous but distinct voyage — 
No effect on insured voyage.] — Bird v . Appleton, 
No. 1141, ante. 

1146. Policy to any port or ports ** in certain 
area — Area including some enemy ports.] — A 

policy “ to any port or ports in the Baltic ” is 
legal, although some of those ports were then 
in a state of war with this country & although no 
licence has been obtained, provided the ship was 
not sailing t-o such hostile port. — Wright v. 
Welbie (1819), 1 (Miit. 49. 


or of different persons. — Keir v. Andrade (1816), 
0 Taunt. 498 ; 2 Marsh. 196 ; 128 E. R. 1128. 

1151. Illegal loading of dock cargo.]--CuNARD 
V. Hyde, No. 1129, ante. 


Sub-sect. 8. — Waiver op Illegality. 

1152. Duty of court — On dlscloswe of Illegality.] 

-Where, on the trial of an action, pltf. s case 
discloses that the transaction which is the basis 
of bis claim is illegal, the ct. cannot properly 
ignore the illegality or give effect to the claim, 
even if the illegality be not pleaded or relied on 
by defts. The ct. will, therefore, not enforce a 
policy of marine insurance which is illegal under 
19 Geo. 2, c. 37, s. 1, by reason of its containing 
a clause that the policy itself is to be deemed a 
full & sufficient proof of interest, although that 
defence is not set up by the underwriters. — - 
Gedge V. Royal Exchange Assurance Corpn., 
[1900] 2 Q. B. 214 ; 09 L. J. Q. B. 506 ; 82 L. T. 
463 ; 10 T. L. R. 344 ; 9 Asp. M. L. C. 57 ; o 
Com. Cas. 229. 

Annotations -Retd. Chewhire v. Vaughan ( 1 ^ 2 ( 7 , 123 

L. T. 487. Mentd. Krogor v. Hollins (1913), 109 L. l. 

225 ; Soc. Dos Hotels R 6 unis (Soe. Anon.) v. Hawker 

(1913), 29 T. L. H. 578. 

AS'ee Marine Insurance Act, 1906 (c. 41), s. 41. 


B. Cargo. 

1147. Policy on goods to be specified— Specifica- 

tion including illegal cargo.] — Wliere a party in- 
sured to a certain amount, in one policy, goods to 
be thereafter specified ; & in the spetdflcation 

afterwards made by him were included some 
goods, the exportation of which was prohibited 
under pain of forfeiting the goods themselves & 
treble tlioir value, & which also induced a for- 
feituiH^i of the ship ; the policy was held to be 
avoided in toto. — Parkin v. Dick (1809), 11 East, 
.502 ; 2 Camp. 221 ; 103 E. R. 1097. 

1148. Cargo carried under licence — Part only 
licensed.] — If a vessel brings, under a licence, a 
cargo of enumerated goods from an hostile country 
hither, & also certain other goods not licensed, 
the insurance on the licensed goods is not thereby 
vitiated. — Piehchell v. Allnutt (1813), 4 Taunt. 
792 ; 128 E. R. 543. 

A nnotation : —Retd. Kolr v. Aii lraa.lo (1810), 2 Mar.sh. 

190 . 

1149. .] — A lictuice is granted to A. 

& B. for permitting vessids bearing any flag to 
import certain specitted artitdes ; in order to show 
tlic higality of the voyage in an action against 
an insurer, it is sufficient to show that tlui licence 
has been applied to the ship & voyage in question, 
without further connecting pltf. with A. & B. to 
whom the licence was granted. If articles not 
specified in tlie licence be imported along with 
others, which are specified, setnble : the licence 
will still enui*e to the protection of those articles 
which are specified. — Butler v. Allnutt (1816), 1 
Stark. 222, N. P. 

1160. .] — A quantity of gunpowder 

was exported, for a part of which only, a licence 
had been obtained : — Held : the exportation of 
the excess only was illegal ; & therefore an in- 
surance, effected on the whole cargo, might be 
supported as to so much for which the licence 
was obtained : whether the property of the same 


Sect. 10.— AVOIDANCE OF POUCIES. 

Sub-sect. 1. — Alteration op Policy, 

See Stamp Act, 1891 (c. 39), s. 96. 

New stamp on alteration.] — See Sect. 3, sub- 
sect, 3, B. (6), ante. 

1153, Alteration with consent of insurer — In 
writing.] — -Kainks v. Knightly (1682), Skin. 54 ; 
90 E. R. 26. 

1154 , .] — A policy of insurance con- 

taining a warranty that the ship shall sail on or 
before a given day, may be altered, pending the 
risk, by a memorandum, whereby the underwritei’S 
in consideration of a further premium agree to 
cancel the warranty & to make a return of pre- 
mium if the ship sail with convoy. — R idsdai.e v. 
Shp:dden (1814), 4 Camp. 107. 

1155 , ,] — A policy is effected on pltf. s 

share of goods valuml at £500 but upon its turn- 
ing out that pltf.’s interest was larger, the words 
are added in the margin of tlie policy on pltf.’s 
share of goods, say one-fifth, valued at £1,000 to 
which deft.’s initials were subscribed, the declara- 
tion need not notice the original stipulation. — 
Robinson v. Tobin (1816), 1 Stark. 336. 

1166. Alteration without consent of Insurer- 
Liability avoided.] — A ship is insured for a voyage 
from Virginia to Rotterdam, with leave to call 
at a port in England ; &> after the underwriters 
had signed the policy, the destination of tlie 
voyage was altered to the port of Hull, there to 
discharge instead of Rotterdam, & a memorandum 
of this alteration was indorsed on the policy. 
Hull is not a port in the course between Virginia 
& Rotterdam, but two degrees north that 
course. The ship was afterwards lost : HeM : 
the alteration of the voyage vacated the policy 
as to aU the underwriters, except those who 
signed the indorsement. — Laird v. Robertson 
(1791), 4 Bro. Pari. Cas. 488 ; 2 E. R. 333. 


PART IL SECT. 16, SUB-SECT. 7.— B. 

h. Illegal loading of deck cargo.] — Thomson v. New Zealand Insurance Co., Mac. 124. — N.Z. 
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Sect, 16. — Avoidance of policies: Sub'secia. I 2, 

A. <fe g.] 

1167. ,] — If the assured, after sub- 

Bcriptiou by tlie underwriter, strikes out with a 
pen the time of warranty of sailing, _ which stood 
m the body of the policy, & inserts in a 
memorandum in the margin a different time for 
sailing, which the underwritcj* does not sign, the 
assured thereby destroys the policy, & the under- 
writer is discharged from the original contract. — 
Fairue V. Christie (1817), 7 Taunt. 410 ; 
Moore, C. P. 114 ; 129 E. R. 166. 

Annotations: — Bold. Sanderson v. Symonds (1819), 1 Brod. 

& Bing. 426 ; Forshaw v. Chabert (1821), 3 Brod. & Bing. 

158 ; Aldous v. Cornwell (1868), L. R. 5 Q. B. 573. 

1158. .] — A policy of insurance from 

Calnfar to Portsmouth was altered with the con- 
sent of some of the underwriters, by inserting the 
words “ or Weymouth ” after Portsmouth 
Held : pltf. could not recover on the altered 
policy against an underwriter, who was ignorant 
of the alteration when it was made, even although 
upon being informed of the alteration, he said 
that he would not take advantage of it. — Camp- 
bell. V. Christie (1817), 2 Stark. 64, N. P. 
Annotation : — Befd. Sauderaou r. Symonds (1819), 1 Brod. 

Sc Bing. 426. 

1159. -.] — Policy of insurance on ship 

&, goods, at &, fi‘om Cuba to Liverpool, with liberty, 
“ in that voyage, to proceed & sail to, & touch & 
stay at, any ports or places whatsoever ; with 
leave to discharge & take in, at any ports or places 
she might touch at, without prejudice to that 
insurance.” The insured, after subscription of 
the policy, inserted in the body of it the words, 
” with leave to call off Jamaica,” to wliich inter- 
polation all the underwriters assented, without 
increase of premium, except deft., who, being out 
of the way, w^ia not applied to. The captain 
sailed from Cuba with eight men, engaged to 
navigate to Liverpool, dc two to Jamaica, being 
unable at Cuba to piocure ten men, the proper 
complement of the crew for Liverpool, lie then 
touched at Jamaica, for the sole puri>ose of land- 
ing the two men, & procuring others in their stead, 
& having accomplished his purpose, was lost on 
the voyage from Jamaica to Liverpool : — Held : 
(1) this was a material alteration of the policy, 
Sc rendered it void ; (2) the ship was not, as to 
her crew, seaworthy for the whole voyage, as she 
ought to have been when she sailed from Cuba ; 
(8) the circumstance of her having become sea- 
woithy after her leaving Cuba, & before the loss, 
did not entitle pltf. to recover. — Fobshaw v. 
Chabert (1821), 3 Brod. & Bing. 1.58 ; 6 Moore, 
C. P. 369 ; 129 E. R. 1243. 

Annotation : — As to (3) Bsld. Qizebec Marino Insce. r. 

Commercial Bank of Canada (187U), L. U. 3 1*. C. 234. 

1160. Reinsurance.! — Pltf. co. issued 

an insurance policy on a ship, hull dc machinery 
valued at £3i3,05(). They then reinsured with 
deft, co, on the basis of the above value. Luring 
the currency of the reinsurance policy pltfs. & 
the shipowners varied the head policy by reducing 
the value on which payment was to be based to 
£225,000. This variation was not communi- 
cated or known to defts. The ship became a total 
loss ; pltfs. paid certain sums under the head 
policy to the shipowners, & then claimed from 


defts. on the reinsurance policy : — Held : as the 
head policy had been altered ■without the consent 
of the reinsurers the latter were not liable. — 
Norwich Union Fib® Insurance Society v. 
Colonial Mutual Fire Insurance Co., [1922] 
2 K. B. 461 ; 91 L. J. K. B. 881 ; 128 L. T. 121 ; 
38 T. L. E. 822 ; 66 Sol. Jo. 720 ; 10 Asp. M. L. C. 
98 ; 28 Com. Cas. 20. 

1161. Unless alteration immaterial.] — 

Clapham V. Cologan, No. 622, ante, 

1162. .] — Policy of insurance on 

ship, “at & from L. to her port or ports, place 
or places of discharge, & loading in Africa & African 
islands, & during her stay there, & at & from thence 
back to L., or her final port or place of discharge 
in the United Kingdom, with liberty in that 
voyage to proceed & sail to, & touch & stay at, 
any ports or places whatsoever & wheresoever 
as above : to sell, barter, <Sc exchange goods, 
load, unload, & reload goods, at any or all of the. 
ports & places she may call at, or pi*oceed to.” 
The insured, subsequently to the execution of 
the policy, inserted after the words “ during her 
stay,” the words “ & trade.” Some of the under- 
writers assented to the alteration by subscribing 
their initials ; others refused their assent. In an 
action against one who I’efused : — Held : the 
alteration was immaterial, & did not avoid tlie 
policy. — Sanderson v. Symonds (1819), 1 Brod. 
& Bing. 420 ; 4 Moore, C. P. 42 ; 129 E. R. 

780. 

Annotations: — Distd. Fowhaw r. Chabert (1821), 3 Brod. 

Sc liintc. 158. Conid. AJdouH Cornwell (1868), L. li. 

3 Q. B. 573 ; Jtr Ooodbody Sc Balfour, WllllamHon (1899), 

82 L. T. 484. Reid. Davidson r. Cooper (1843), 11 M. 

Sc W. 778 ; Mollett r. Wackerbarth (1847), 11 Jur. 1065; 

Suffell V. Bank of England (1882), 9 Q. B. D. 555. 

1163. .] — A policy of insurance 

was effecLid on a ship fi*om Liverpool to Africa, 
& during her stay there, A, from thence back to 
Liverpool, with liberty to proceed to & stay at 
any ports of discharge & loading in Africa, to 
sell, barter, & exchange goods, A load, unload, 
A reload goods, at all or any of the ports she might 
cal! at & proceed to. After the execution of the 
policy, the assured inserted the words “ sell & 
barter, & exchange goods,” as well as the words 
“ & trade ” after those of “ during her stay ” 
A which were acquiesced in by several of the 
underwriters : — Held : the alteration was un- 
important, & therefore did not avoid the policy 
against an underwriter who had subscribed his 
initials to the words “ sell, barter, & exchange 
goods,” but had not assented to the insertion of 
the words “ A trade ” although his initials were 
subscribed to them. — Sanderson v. M‘Cullom 
(1819), 4 Moore, C. P. .5. 


Sub-sect. 2. — Misrepresentation. 

A. liepreseniuiion of Fail. 

See Marine Insurance Act, 1900 (c. 41), s. 20. 

1164. Material fact — With fraudulent intent.] — 

Anon. (1087), Skin. 327. 

1165. .] — Roberts v. Fonnereau 

(1742), 1 Park’s Marine Insurances, 8th ed. 
p. 405. 

1166. .] — Two actions were brought 

by the same pltf. against an Insurance co. upon 


PART II. SECT. IS, SUB-SECT. 1. 

1161 1. Alteration without consent of 
insurer — Liatility avoided — Vnless 
aheration immaterial, 1 — Though the 
risk in a policy of Insurance be extended, 
by an addition made to the policy, with- 
out the consent of the underwriter, he 
is ueverthele»rt liable, if in fact the 


voyage be not altered. — Y oung r. 
Allan (1806), 13 Fac. Coll. 620.— 

SCOT, 

PART II, SECT. IS, SUB-SECT. 2.— A. 

1164 i. Material fact — With fraudu- 
lent intent ,] — McC/t7Aiu v. Unity FiRK 
Insurance A8So«?n. (1869), 9 C. P. 
86.-~CAN. 


llS4ii. .J — Lyonu. Stada- 

coNA Insurance Co. (1879), 44 U. C. K. 
472.— CAN. 

1164111. .] — Kisknhaur V . 

PhOVlDKNCK WASHlNO'rON iNMUKANC'K 
Co. (1887), 20 N. 8. 11. (8 H. Sc O.) 48. 

—CAN. 

k. 


Necessity far warranty 
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two marine insurance policies. After issue had 
been joined an order was made at law staying 
one action until the other had been tried, on the 
terms of defts. at law being bound in both by 
the result of the one which should be tried. But 
pltf. at law was not to be bound. The co., who 
resisted payment upon the allegation that the 
policies had been obtained bj^ fraud, afterwards 
filed a bill in equity to restrain the actions, & to 
have the policies delivered up & cancelled. No 
injunction was moved for. An order was made in 
the suit staying the proceedings until after the 
decision of the action. Ultimately the action 
which was tried was decided in favour of the co., 
on the ground that the policies had been obtained 
by fraud. Pltf. at law then delivered up both 
policies to the co. Upon the suit coming on for 
hearing : — Held : a decree must be made for 
cancellation of both policies ; & defts. must pay 
the costs of the suit. — London & Provincial 
Insurance Co. v. Seymour (1873), L. R. 17 Eq. 
85 ; 43 L. J. Ch. 120 ; 29 L. T. 641 ; 22 W. R. 
201 ; 2 Asp. M. L. C. 169. 

1167. By mistake.] — In a representation 

that a ship was seen safe on such a day & had 
performed two-thirds of her voyage, if it turn out 
that she liad got as far as was represented, but 
was lost two days before the day mentioned, the 
mistake is material, & makes the policy void. — 
Macdowall V. Fraser (1779), 1 Doug. K. B. 260 ; 
99 E. R. 170. 

Annotation : — Distd. Brine v. Featherstone (1813), 4 Taunt. 

869. 

1168. .] — Fillis V, Brutton (1782), 

1 Park’s Marine Insurances, 8th ed. p. 414. 

1169. No mala fldes.] — D ennistoun 

V. Ljllie, No. 1172, poat. 

1170. Fact not material — Acceptance of risk 
unaffected.] — Where the agent of a shipowner, 
effecting a policy on a ship, misrepresented the 
nature of the cargo which she was to carry, but 
this was not inserted in the policy, & it did not 
appear that the underwriter was induced by the 
misrepresentation to accept the risk : — Held : 
the jury were warranted in finding that the mis- 
representation was not material, & it did not 
vitiate the policy. — Flinn v, IIeadlam (1829), 
9 B. & C. 693 ; 7 L. J. O. S. K. B. 307 ; 109 K. R. 
257 ; affg. S. C. 8ub nom, Flinn v. Tobin, Mood. 
& M. 307, N. P. 

Neutrality of ship — Representation not 

amounting to warranty.] — See No. 1423, post. 

1171. Proof of misrepresentation — On whom onus 
lies.] — (1) In an action upon a marine policy, 
deft, pleaded that, before the making of the policy, 
the assured had falsely repi’esenteti that, accord- 
ing to the last accounts, the ship was safe at 
Bermuda. Replication, de injuria : — Held : the 
onus of proof under that issue rested upon deft. 
But it being proved that at the time when that 
representation was made the assured had received 
a letter from Sydney informing him that the vessel 
had sailed thence for Bermuda in Dec., that it 
was not her time to be back yet, but that the 
weather was boisteious, & that the writ-er, one 


of the owners, did not like her to be at their risk, 
the ct. thought that that was sufficient evidence 
of a false representation to render it incumbent 
on pltf. to rebut it by evidence of other 
information. 

(2) Another plea stated that one of the assured 
in London, before the making of the policy, had 
received from another of the assured at Halifax a 
letter, informing him that “ the weather w^ 
awful ; ” that there was some report of a brig 
being ashore near Liverpool, &; of a schooner pr 
brigantine being ashore about Canso adding, “ I 
hope not the Active ” (the ship insured) ; that the 
Active must be well on her way to Sydney ; & 
that he hoped the insurance had been effected. 
The plea then alleged that that was miiterial 
information, which ought to have been communi- 
cated, & was not. The Active was, in fact, lost 
upon Jan. 20, on her voyage from Bermuda to 
Sydney, & at no great distance from Liverpool, 
but did not appear to have been either of the 
vessels referred to in the above letter : — Held : 
the letter ought to have been communicated to 
the underwriters. 

(3) Mere general apprehension, perhaps, need 
not be communicated (Lord Denman, L.J.). 

(4) The rule is, that whatever information 
might affect the mind of a sensible insurer ought 
to be communicated to him (Coijeridge, J.). — 
Archibald v. Stanhope (1847), 10 L. T. O. S. 
107. 

B. Representation of Expectation and Belief. 

See, now, Marine Insurance Act, 1906 (c. 41), 
s. 20 (.5). 

1172. General rule — Representation not ma- 
terial.] — (1) Agents of the owners of a ship, by a 
letter, saying, “ The Bnlliant will sail from Nassau 
for Clyde on May 1, a running ship,” instruct their 
correspondents to effect an insurance on the ship, 
which is done accordingly by them, showing this 
letter to the underwriters. There being a favour- 
able opportunity of convoy, the ship sailed on 
Apr. 23. On May 11, she was captured ; — Held : 
the expression of the letter was positive, & 
the statement of an expectation ; & the exhibi- 
tion of the letter being a representation material 
to the risk covered by the policy, which was not 
true in fact or in the event, vitiated the policy. 

There is a difference between the representa- 
tion of an expectation & the representation of a 
fact. The former is immaterial ; but the latter 
avoids the policy if the fact misrepresented be 
mat-erial to the risk (Lord Eldon, C.). 

(2) In the case of a misrepresentation [of a 
material fact] mala jides is not neces^ry to render 
the contract inoperative (Lord Eldon, C.). — 
Dennistoun v. Lillie (1821), 3 Bli. 202 ; 4 
E. R. 579, H. L. 

1173. Unfulfilled — Whether policy avoided.] — 

(1) A representation made to the first underwriter 
extends to all the otliers. (2) A representation, 
that the ship is expected to sail fiom the coast 
of Africa on such a day, is not material, so as to 


claiw,.] — Royal Insuranck Co. 

20 N. S. R. (8 R. & G.) 

Siiilement positive.] — If the 
— , when expressly questioned 
to the fact, says, not by way of 
opinion or exultation, but positively, 
that the vessel has not sailed when she 
Wally ixas, this vdll vitiate the policy. — 
' V. British Ambrioa Fire & 
Co. (1838), 4 U. C. R. 

J. — VOL. XXSX, 


m. .] — Job Brothbbs & 

Co. V, Manheim Insurance Co. (1899), 
8 Nfld. L. R. 272.— NFLD. 

n. By agent.] — Dickie v. 

Merchants marine Insurance Co. 
g883), 16 N. S. R. (4 R. & G.) 244.— 

1170 i. Fact not material — Accej^ance 
of risk uTUiffected.] — Harvey & Co. v. 
Skliomann (1883), 10 R. (Ct. of Sees.) 
680 ; 20 Sc. L. R. 442.— SCOT. 

1170 il. .1— An allegaUon that a 


certain sum was the highest premium 
which had been paid Is not a replan- 
tation essential to the policy, & 
falsehood does not vitiate the oont^L 
— Hill v. Sibbald hsOO), 15 Fao. ^11. 
30.3; revsd. (1814), 2 Dow, 263.— 
SCOT. 

o. H^hat amounts to misrepresenta- 
tion .] — It Is a misrepi'esentation to ^y 
that a sill p “ is imported to have s^ed 
when it Is known that she positively 
has sailed. — Kinlochc. DuQUin (1813), 
17 Fac. CoU. 108.— SOOT. 

M 
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Sect. 16. — Avoidatice of policies: Sub-sect. 2, J5. 
C,; sub-sect, 3, A, (fc B. (a).] 

vitiate the policy, although it should turn out, 
that she actually sailed six montlis before. — 
Barber v. Fletcher (1770), 1 Doug. K. B. 305 ; 
09 E. R. 197. 

Annq^iona : — As to (2) Consd. Bridges v. Hunter (1813), 
1 M. & S. 15. Apia. Brine v. Eeatherstono (1813), 4 
Taunt. 869. Difltd. Honnlstoun v. Lillie (1821), 3 Bll 

1174. 


-.] — In effecting a policy of in- 
sui’ance from Russia, to this country while the 
ship was on the outward voyage, the broker re- 
presented to the underwriters that a cargo was 
I'eady for her, & she was sure to be an early ship ; 
— Held : this amounted only to a representation 
of what w'as expected on the part of the assured, 
& the underwriters were liable, although from the 
delay in bringing to load the cargo, the voyage 
home was turned from a summer to a wunter risk. 
—Hubbard v. Glover (1812), 3 Camp. 313, N. P. 

1176. :]—(!) If an insurance broker 

states, by way of inference & computation, that 
a ship is at a certain place at the time of effecting 
a policy, it is not a ground of avoiding the policy, 
though the broker was utterly mistaken, the 
underwriter not taking the pains to inquire what 
were the facts on which the broker formed his 
conclusion. (2) No evidence can be received of 
representations made by the insurance broker to 
other underwriters than deft., subsequent to the 
first underwriter; (3) evidence of representations 
to tha first imderwriter is received more on 
precedent than on reason. — Brine v. Feather- 
stone (1813), 4 Taunt. 869 ; 128 E. R. 674. 

Anno^ion : — As to (1) Consd. Do Wolf v. Archangel Inecse. 
(1874), L. II. 9 Q. B. 451. 

1176, ^ Representation made bona fide.] 

— A representation to the undei'writers at the time 
of effecting a policy by the owner of goods on board 
a sliip, as to the tune of her sailing, being made 
bond fide upon probable expectation, does not 
conclude him.— Bowden v. Vaughan (1809), 10 
Fast, 415; 103 E. R. 831. 

Anuokition : — Consd. Dennifitoun v. Lillie (1821), 3 Bll- 

1177. 


. •] — policy assurance 

effected in July, 1858, against fire for twelve 
months, on a steamship, described in the policy 
as “ now lying in Tail’s Dock, Montreal, & intended 
to navigate the St. Lawrence & Lakes from 
Hamilton to Quebec, principally as a freight boat, 
& to be laid up for the winter in a place approved 
by the co.” The ship never left the dock after 
the insurance was effected, & was destroyed by 
fire in June, 1859 ; Held : as there was evidence 
of a reasonable & bond fide intention on the part 
of the insured to comply with the conditions of 
the policy, the policy was not avoided by the 
fact that the steamer never left the dock, as the 
above clause in the policy contained no contract 
or warranty that the ship should navigate as 
therein described. — Grant v. JEtna Insuranof 
Co. (1862), 15 Moo. P. C. C. 616 ; 6 L T 
8 Jur. N. S. 705 ; 10 W. R. 772 ; 1 Mar. L c' 
232 ; 16 E. R. 589, P. C. 

117S. — — — -.] In a policy of marine 
insurance the safety of a particular place as an 
anchorage was a material fact. The assurer 
knew nothing about the place. The assured ^so 
knew nothing about it, except that he had re- 
ceived a letter from the captain of the ship pro- 
posed to be insured, in which the captain expressed 
it as his opinion & that of the local pilot, that 
the place was a good & safe anchorage. This 
letter was, at the time of the making of the policy, 


communicated to the assurer. In point of fact 
the place was not a good & safe anchorage, & the 
ship was lost there in consequence. The jury 
found that the captain honestly entertained the 
opinion he had expressed : — Held : this was not 
such a misrepresentation by the assured as to 
vitiate the policy. — Anderson v. Pacific Fire 
& Marine Insurance Co. (1872), L. R. 7 C. P. 
65 ; 26 L. T. 130 ; 20 W. R. 280 ; 1 Asp. M. L. C. 
220. 

C. Representation to One of Several Underwriters. 

1179. Representation to first underwriter — How 
far made to subsequent underwriters — Material 
representation.] — A representation to the first 
underwriter, has nothing to do with that which 
is the agreement, or the terms of the policy. No 
man who underwrites a policy, subscribes, by 
the act of underwriting, to terms which ho knows 
nothing of. But he reads the agreement, & is 
governed by that. Matters of intelligence, such 
as that a ship is or is not missing, are things in 
which a man is guided by the name of the first 
underwriter, who is a good man, & which another 
will therefore give faith & credit to ; but not to a 
j collateral agreement, wliich he can know nothing 
of. The absurdity is too glaring, it cannot be. 
By extension of an equitable relief in cases of 
fraud, if a man is a knave with respect to the first 
underwriter, & makes a false representation to 
him in a point that is material ; as where having 
notice of a ship being lost, he says .she was safe ; 
that shall affect the policy with regard to all the 
subsequent underwriters, who are presumed to 
follow the first (Lord Mansfield, C.J.). 

A warranty inserted in a policy of insurance 
must be literally & strictly complied with. A 
representation to the underwriter need only bo 
substantially performed, but if false in a material 
point, it will avoid the policy. — ^I ^awson v. 
Watson (1778), 2 Cowp. 785 ; 98 E. R. 1361 ; 
sub nom. Pawhon v. PIwer, Pawson v. Snicli., 
Pawson V. Watson, I Doug. 12, n. 

Annotations: — Consd. Beuii v. Stupart (1778), 1 Doug. 
K. B. 11. Reid. Uorufoot v. Fowke (1840), (i M. & . 

368 ; Smith r. Chadwick (1882), 20 Ch. D. 27 

1180. .] — Marsden V. Reid, No. 

12, ante. 

1181. Mere coUaterai representation.] 

— Pawson v. Watson, No. 1179, ante. 

1182. .] — Barber v. PYetcher, No 

1173, ante. 

1183. 


No. 1176, arUe. 

1184. 


— .] — Brine v. P^eatherstone, 

-.] — The first & second under- 
writers upon a policy of assurance, who have paid 
the loss upon an imdertaking made to them by 
the assured to repay the money, in case they failed 
in an action brought by them against a subsequent 
underwriter, seem not to be competent witnesses 
for deft, in that action, to prove that one of the 
assured when he effected the policy misrepresented 
to them that it was a summer instead of a winter 
risk ; but if on the first trial of that action it 
does not appear whether the undertaking was made 
to the witnesses at the time they paid the loss or 
afterwards, & after the action was commenced, this 
ct. wiU send the case down to a second trial in 
order to ascertain that fact. 

Whenever the question comes distinctly before 
the ct., whether a communication to the first 
underwriter is virtually a notice to all, I shall not 
scruple to remark that that proposition is to be 
received with great qualification. It may defend 
upon the time & circumstances under which that 
communication was made ; but on the mere 
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naked unaccompanied fact of one name standing 
first upon the policy, I should not liold that a 
communication to him was virtually made to 
all the subsequent underwriters (lif)RD Ellen- 
BOROUGH, O.J.). — Forrester v. Pioou (1818), 
1 M. & S. 9 ; 105 E. R. 4. 

Annotations: — Mentd. Doddington i\ Hudson (1823), 1 
Bing. 257 ; Hovill v. Stephenson (1829), 5 Bing. 493. 

1185. Representation to underwriter other than 
first — How far made to later underwriters.] — A 

representation made to any underwriter except 
the first on the policy, is not to be considered as 
made to subsequent underwriters. — B ell v. 
Carstairs (1810), 2 Camp. 643 ; subsequent 
proceedings (1811), 14 East, 374. 

1186. .] — Brine v. Peatiierstone, 

No. 1175, ante. 


Sub-sect. 3. — Concp^alment or Non- 
Disclosure. 

A. Duty to Disclose. 

See Marine Insurance Act, 1900 (c. 41), ss. 17, 18, 
19 ; generally. Part I., Sect. 9, sub-sect. 3, ante. 

Insurance a contract uberrimee fidei, see Part 1., 
Sect. 2, ante. 

1187. Duty of assured.] — E lton v. Lariciks, 
No. 1195, post. 

1188. — — .] — UziELLi V. Commercial Union 
Insurance Co., No. 1197, post. 

1189. .] — Bates V. IlEWi rr, No. 1220, post. 

1190. .] — Ionides V. Pender, No. 763, 

ante. 

1191. .] — Asfar & Co. v. Blundell, No. 

2082, post. 

1192. .] — (1) Valuation ought not to be 

liglitly set aside, inasmuch as it is an agreement 
entered into for the specific xjurpose of preventing 
further dispute in case of a loss under the x^olicy 
(Mathew, J.). 

(2) The underwriters are entitled to have such 
information given to them of matters witliin the 
knowledge of the assured as would enable them to 
say whether they would take tlie risk & what 
premium they would charge. This obligation on 
the assured is imperative, subject to the qualifica- 
tion that he is not bound to inform underwriters 
of matters as to which they choose to waive 
inquiry (Mathew, J.). — Herring v. Janson 
( 1895), 1 Com. Cas. 177. 

Annotation : — Generally, Refd. Yorko v. Yorkshire I nsurunco, 

11918] 1 K, B. 662. 

1193. .] — Laing V. Union Marine Insur- 

ance Co.. Ltd., No. 1223, posf. 

1194. Duty of agent of assured.] — F itzherbert 
V. Mather, No. 124, ante. 

B. What must be Disclosed. 

(a) General Rule. 

See Marine Insurance Act, 1906 (c. 41), s. 18 ; 
<fc, generally y Part I., Sect. 9, sub-sect. 3, ante. 

1195. All material inatter.] — (1) In a question 
of marine insurance, a material concealment is a 
concealment of facts which, if communicated to 
the underwriter, would induce him either to refuse 
the insurance altogether, or not to effect it except 
at a larger premium than the ordinary premium 
& a letter containing facts, which, if communicated, 
would lead to inquiry, which would produce 
important information, ought to be shown by the 
assured to the underwriter. A party is not bound, 
at the time of effecting a policy, to communicate 
the time of sailing of the ship, unless at that time 
it is a missing ship ; neither is he bound to com 


municate any knowledge he may have of the time 
of sailing of another vessel from the same place, 
either before or at the same time as his own, 
unless he knows of something particular having 
liapxiened to such other vessel, which might 
affect the insurance of his own. 

(2) Where material facts are known to the 
assured at the time of effecting a policy, he is 
bound to communicate them ; & the circumstance 
of their being contained in what are called Lloyd’s 
Lists, which the underwriter has the power of 
inspecting, will not dispense with the necessity 
of such communication. 

Semble : the information as to the time of 
sailing of ships from foreign ports, contained in the 
foreign lists filed in the inner room at Lloyd’s 
does not dispense with the necessity of the assured 
disclosing to the underwriter at the time of 
insuring a letter received by him from his corre- 
spondent or the captain, announcing his intention 
to sail the next day, where the knowledge of that 
fact becomes material. — E lton v. Larkins (1832), 

8 Bing. 198 ; 5 C. & P. 385 ; 1 Moo. & S. ,323 ; 131 
E. R. 376. 

1196. .] — Archibald v. Stanhope, No. 

1171, ante. 

1197. .] — Policy of marine insurance based 

on assumption that all material facts known tn 
the owner in respect of his ship are disclosed at 
the time of insurance. Subsequently to an applica- 
tion to underwriters to insure a shii3 on her voyage 
from a port in Ireland to the port of Nassau, & 
previously to the terms of insurance being agi'eed 
on, the owner of the ship received information 
that the ship had i)ut into an intermediate jiort to 
repair, & the owner omitted to advise the under- 
writers of the same : — Held : (1) the owner of the 
ship was bound to communicate to the under- 
writers all material facts known to the owner at 
the time of insurance, & during the progress of the 
negotiations between him & the underwriters ; 
(2) the withholding of such facts deprived the 
underwriters of a fair opportunity of judging of the 
condition of the ship, & of calculating the risks 
run by them in insuring ; (3) the non-disclosure of 
such facts, even where there was no fraudulent 
concealment, voided the j)olicy. — U ziellt v. 
Commercial Union Insurance Co. (1865), 12 
L. T. 399 ; 2 Mar. L. C. 218. 

1198. .] — Ionides v. Pender, No. 763, 

ante. 

1199. .] — Rivaz V. Gerussi, No. 585, ante. 

1200. .] — Asfar &; Co. v. Blundell, No. 

2082, post. 

1201. .] — Herring v. Janson, No. 1192, 

ante. 

1202. .] — Laing V. Union Marine Insur- 

ance Co., Ltd., No. 1223, post. 

1203. What is material matter — Question 

for jury.] — D urrell v. Bederley, No. 120, ante. 

1204. .] — Campbell^. Rickards, 

No. 1315, post. 

1205. .] — Ionides v. Pender, 

No. 763, ante. 

1206. Dependent on circumstances of 

each case.] — Pltfs. claimed for a total loss on two 
policies of insurance on the hull & machinery of 
their auxiliary schooner, for a voyage from 
America to France & back again. The vessel 
completed the outward voyage safely, but was 
destroyed by fire on her return voyage. Dofts. 
pleaded concealment of a material fact — namely, 
that the owners of the vessel had before effecting 
the insurance, entered into a freight engagement 
for the carriage in the vessel of 2,500 drums of 
petrol from America to France. The schooner 

M 2 
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i$ect. 16. — Avoidance of policies: Svh-seci. 3, J?. (a)> 
(6), (c) do (d).] 

was a wooden vessel with auxiliary motor engines, 
which were run with fuel oil, & for this purpose 
would ordinarily carry in the engine-room some 
800 or 400 gallons of petrol. Apart from tliis it 
was proved that petrol in iron drums was quite an 
ordinary & common form of merchandise to be 
included as part of a general cargo to be carried 
across the Atlantic : — Held : ( 1 ) the question 

whether disclosure must be made or not is one of 
degree, depending on the circumstances of each 
particular case ; (2) on the evidence the general 
rule prevailing in reference to insurance upon 
hull was that no disclosure in reference to the 
nature of the cargo to be carried was either made 
by the assured or expected by the underwriter ; 
(3) the evidence as to the practice in relation to 
the non-disclosure of the character of the cargo 
when effecting a policy on hull justified & required 
the ct. to hold that an underwriter waived any 
information in relation to what might be fairly 
described as a parcel of ordinary cargo of lawful 
merchandise, which the parcel of petrol in question 
was ; (4) the disclosure that the vessel was a 

wooden vessel with auxiliary motor engines was 
a disclosure of the fact that it was proposed to 
carry cargo from America to France in a vessel 
specially & dangerously liable to Are damage, 
such disclosure was, within Louu Esher’s 
language in Asfnr <&: Co. v, Blundell, No. 2082, post, 
a sufficient disclosure to put the underwriter on 
inquiry. — Mann Maoneal & Steeves v. Capital 
& Counties Insurance Co., Mann Macneal & 
Steeves v. General Marine Underwriters, 
[1921] 2 K, B. 300; 90 L. J, K. B. 840 ; 124 L.T. ' 
778 ; 37 T. L. R. 247 ; 15 Asp. M. L. C. 225; 26 
Com. Cas. 132, C. A. 

(6) Apprehensions or Opiniotis. 

1207. Apprehensions — Need not be disclosed.]— 
Archibald v. Stanhope, No. 1171, ante. 

1208. Of foreign correspondents — Grounds 

for apprehension disclosed.] — Bell v. Bell, No. 
876, ante. 

1209. As to ship’s safety — Not well founded.] 

— A person alarmed at not hearing any intelligence 
of his ship, stated it as a reason for insuring her. 
According to the usual time taken in a voyage, she 
could not be considered as a missing ship : — Held : 
he was not bound to express his fears to the under- 
writers at the time he effected the insurance. — 
Morgan v. Pryor (1823), 2 B. & C. 14 ; 3 Dow. & 
Ry. K. B. 215 ; 1 L. J. O. S. K. B. 224 ; 107 
E. R. 288. 

.ilnnotoltoTis ; — Mentd. Smallcotnbe v . Burges (1824), M‘Clo. 

45 ; Binns v . Tetley (1825), M’Cle. & Yo. 397 ; Wormald 

V . Mackintosh (1840), 10 L. J. Ch, 7. 

1210. Opinions — Of other underwriters J — A 

vessel was insured by pltfs, with the Globe Insur- 
ance Co. in Mar. 1890. In Aug. 1890, a prepre- 
sentative of that co. told the clerk of pltfs.’ 
brokers that he would like to bo off the risk. In 
vSept. pltfs. insured the vessel with deft. co. 
without communicating to them what the agent 
of the insurance co. had said ; — Held : this was 


I not a fact material to be communicated & pltfs. 

" & Co. V. Straits 

Insurance Co. (1894), 10 T. L. B. 517, 0. A. 

Annotation .— Consd. Glicksmau v. Lancashire & General 

Assce., [1925] 2 K. B. 593. 

1211. As to material clrcumstanoes.]-y- 

(1) The owners of a floating dock insured it 
against loss on a voyage by sea, the policy 
containing the words “seaworthiness admitted.” 
The dock was in sound condition as a dock, but 
in order to make it seaworthy for a voyage it 
required special strengthening. It was not in 
fact so strengthened, the owners honestly believing 
that such strengthening was unnecessary, & that 
it was capable of being safely towed to its destina- 
tion without it. The dock was lost on the voyage. 
In an action on the policy the underwriters con- 
tended that the fact that the dock had not been 
strengthened was a material circumstance the 
non-disclosure of which avoided the policy ; — 
Held : as the underwriters knew that the subject- 
matter of the insurance was a floating dock & 
therefore not an ordinary sea-going vessel, they 
were by the insertion in the policy of the words 
“ seaworthiness admitted ” put on inquiry as 
to its construction, & in tlie absence of injury 
the owners were not bound to disclose the want 
of special strengthening. 

(2) The quesUon whether the dock required to 
be specially strengthened for the voyage was not 
a question of fact but of opinion, & in the circum 
stances the fact that the dock had not been 
strengthened was not a material circumstance 
which the owners were bound to disclose. 

By material circumstance is I think meant a 
material circumstance of fact to the exclusion of 
a material circumstance of opinion (Buckley, 
L.J.). — Cantiere Meccantco Brindisino v. 
Janson, [1912] 3 K. B. 4.52 ; 81 h. J. K. B. 1043 ; 
107 L. T. 281 ; 28 T. L. R. 561 ; 57 Sol. Jo. 62 ; 
12 Asp. M. L. C. 246 ; 17 Com. Cas. 332, 0. A. 

(c) Information Known or Presumed to be 
Known to Insurer. 

See Marine Insurance Act, 1906 (c. 41), s. 18 (3). 

1212. Non-dlsolosure by assured — Knowledge 
acquired aliunde by underwriter.] — Foley v. 
Tabor, No. 129, ante. 

1213. .] — Bates v. Hewitt, No. 1220, 

post. 

1214. After slip signed — Policy issued 

under protest.] — Deft., an underwriter, signed a 
“ slip ” effecting an insurance on the freight of 
a certain ship ; at the time of his so signing pltf. 
knew of, but did not communicate to deft., a fact 
which the ct, held to be a material fact, which 
pltf. was bound to communicate. Deft, subse- 
quently, at a time when he was fully acc[uainted 
with this fact, signed a policy in conformity with 
the terms of the “ slip,” but also at the same time 
wrote a letter of protest to pltf.’s brokers, declaring 
that he wpuld resist any claim made under the 
policy ; — Held : the policy was vitiated by the 
concealment, Sc the action was not maintainable. — 


PART II. SECT. 16, SUB-SECT. 8.— 
B. (b). 

p. Apprehensions — Report of hurri- 
cane. ] — ^Mahoney v. Peovinoial Insuk- 
ANCK Co. (1889), 12 N. B. R. (1 Han.) 
622.— CAN. 

Q. .] — ^A vessel was seen, 

five or six hours before a very heavy 
icale of wind came on, in such a 


situation that It was conjectured she 
must either have reached a port in that 
time or have been lost in the storm. 
This fact & opinion was communicated 
to the broker, who immediately. elTected 
an insurance; — Held: the fact upon 
which the opinion was founded ought 
to iiave been communicated to the 
underwriters. — Bowkee & Oo. v. 
SmTH (1810), 16 Fac. Coll. 671.— 
SOOT. 


r. Letters giving rise thereto.] 

— ^The insured are not nound to oom- 
munioate to the underwriter letters 
which merely afford room for surmise 
or oonjeoture relative to the risk. — 
Lamb v. Smith (1616), 18 Feu}. Ck)ll. 
220.— SCOT. 

t. Opinions — As to material ' dr- 
cumstances .} — Boole v. Smith (1809), 
6^PaL^^|j. 248 ; revsg., 13 Fac. Ooll. 
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Nicholson v. Power (1869), 20 L. T. 680; 3 
Mar. L. 0. 230, Ex. Oh. 

Annotation : — Rsfd. Morrison v. Universal Marino Inscev 

(1873), L. R. 8 Exoh. 197. 

1216. Policy issued without 

protest.] — Morrison v. Universal Marine Insur- 
ance Co., No. 1236, post. 

1216. Matters of common notoriety — Natural or 
political perils.] — Carter v . Boehm, No. 3, ante. 

1217. .] — Bates v. Hewitt, No. 1220, 

post. 

1218. Matters diminishing risk.] — Carter v. 
Boehm, No. 3, ante. 

1219. Matters within means of knowledge — 
Exact cargo.]— Foley v. Tabor, No. 129, ante. 

1220. Identification of ship.] — A person 

proposing a marine insurance is bound to com- 
municate every fact within his knowledge that is 
material ; though, if a particular fact be known to 
the underwriter at the time, he cannot set up 
as a defence to an action on the policy that the 
fact was not communicated ; but if a material 
fact be not communicated, which, though known 
to^ the underwriter once, was not present to his 
mind at the time of effecting the insurance, the 
non-communication affords a good defence to the 
underwriter ; & it is not enough for the assured to 
show that the particulars supplied by the assured, 
coupled with the underwriter’s previous knowledge, 
would, if the underwriter had given sufficient 
consideration to the subject, have brought to his 
mind the material fact not communicated. 

During the American War in 1863-4, the Georgia 
screw sb^mer obtained notoriety as a cruiser in 
the service of the Confederate States ; in May, 
1864, she put into Idverpool, where she was dis- 
mantled, & this was also a subject of public 
notoriety, &, as such, known to deft., an under- 
writer at Lloyd’s ; at Idverpool she was bought 
by pltf. at public auction, & converted by him 
into a merchant vessel. In Aug. 1864, pltf., 
through his broker in London, effected with deft, 
an insurance of the vessel for six months. The 
particulars furnished by pltf. were Georgia, S.S., 
chartered on a voyage from Liverpool to Lisbon 
& the Portuguese settlements on the west coast of 
Africa & back . The vessel sailed from Idverpool, & 
was immediately captured by a frigate of the United 
States. In an action on the policy to recover for 
the loss, deft, set up as a defence the concealment of 
the fact that the Georgia proposed for insurance 
was the late Confederate war-steamer, & therefore 
liable to capture by the United States. The 
jury found that deft, was not aware that the 
Georgia which he was insuring was the Confederate 
steamer, but that he had, at the time of under- 
writing, abundant means of identifying the ship 
froni his previous knowledge, coupled with the 
particulars given by pltf. ; — Held : deft, was 
entitled to the verdict. 

It is also true that when a fact is one of public 
notoriety, as of war, or where it is one which is 
matter of inference, & the materials for informing 
the judgment of the underwriter are common 
to both, the party proposing the insurance is not 
bound to communicate what he is fully warranted 
in assuming the underwriter already knows. 
Short of these things the party proposing the 
insurance is bound to make known to the insurer 
whatever is necessary & essential to enable him 
what is the extent of the risk against 
which he undertakes to insure (Cockburn, O.J.). — 
Bates V. Hewitt (1867), L. R. 2 Q. B. 695 ; 36 
L. J. Q. B. 282 ; 16 W. R. 1172. 

H^ower v. Hutohlnaon (1869), 38 
L. J. Q. B. 186. Diltd. Gandy i\ Adelaide Insoe. (1871), 


L. R. 6 Q. B, 746. Consd. Re Universal Non-Tarifl Fire 
Insce., Forbes’ CHaim (1875), L. R. 19 Fq. 485. Apld. 
Mercantile S.S. Co. v. Tyser (1881), 7 Q. B. D. 73 ; London 
General Insce. v. General Marine Underwriter’s Assocn., 
11921] 1 K. B. 104. 

1221 . Reference to charter-party.] — Asfar 

& Co. V. Blundell, No. 2082, post. 

1222. Matters pertaining to knowledge of busi- 
ness.] — Latng V. Union Marine Insurance Co., 
Ltd., No. 1223, post. 

Matters pertaining to Lloyd’s Lists & Registers.] — 

See Sub-sect. 3, B. (e), post. 

Matters pertaining to trade usage.] — See Sub- 
sect, 8, B. if ), post. 

Matters pertaining to warranties.] — See Sub-sect. 
3, B. (g), post. 

(d) Information Waived by Insurer, 

See Marine Insurance Act, 1906 (c. 41), 
s. 18 (3) (c). 

1223. General rule.] — Where a person intending 
to insure proposes a risk to an underwriter he is 
bound to describe clearly the nature of the burden 
of which he is desirous to be relieved & which he 
proposes to transfer to the underwriter ; & the 
underwriter is entitled from the assured to all the 
information which will enable him to say whether 
he will accept the risk & at what premium he will 
do so. In other words, it is the duty of the 
assured to take proper steps to insure that he & 
the underwriter are ad idem. That general rule 
is subject to two qualifications. In the first place 
the assured is not bound to disclose what he may 
reasonably presume that the underwriter knows 
with respect to the proposed risk, for he is entitled 
to assume that the insurer knows liis business ; & 
in the second place he is not bound to give informa 
tion which the underwriter waives or as to which 
the assured may reasonably infer that the under- 
writer is indifferent (Mathew, J.). 

Pltf. instructed B. by letter to effect a policy 
upon his ship from Haiphong “ to Hongay, thence, 
coals, to Hong Kong, thence to Japan & back to 
Hong Kong, thence to Japan & New Zealand.” 
Defts. subscribed a policy insuring the ship 
“ Haipliong to any ports or places in any order in 
Japan while there, & thence to any ports or places 
in New Zealand . . . with Icfive to call at any ports 
or places in or out of the customary route in any 
order for all purposes. . . . Interest insured to be 
held covered in the event of deviation, change of 
voyage, or breach of warranty at a premium to be 
arranged.” 1’he ship proceeded from Haiphong 
to Hongay, where she loaded a cargo of co^s for 
Hong Kong, & was lost between Hong Kong & 
Hongay. Defts. denied that they had been shown 
pltf.’s letter of instructions to B., & declared that 
Hongay was not known to them, &• was a difficult 
&■ dangerous port : — Held : there had been no 
sufficient disclosure by the assured, & the loss was 
not covered by the policy. — Laino v. Union 
Marine Insurance Co., Ltd. (1895), 11 T. L. R. 
359 ; 1 Com. Cas. 11. 

Annotation : — Reid. Schloss v. Stevens (1906), 75 L. J. K. B. 

927. 

1224. ,] — Herring v. Janson, No. 1192, 

ante. 

1225. Insurer put on Inquiry,] — Two prizes being 
cai’ried into Liverpool, the captor gave orders to 
effect an insurance on them in London. One of 
the prizes arriving on Sunday, the owner sent a 
despatch to his agent in London, stating that fact, 

& expressing fears as to the other ship. The 
express reached the broker on Tuesday, on that 
day an entry was made at Lloyd’s of the arrival 
of the vessel at Liverpool. On Wednesday the 
captor’s agent effected an insurance on the other 
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Sect. 16. — Avoidance of policies: Sub-sect. .'1, B. (rf), 

vessel at a premium of fifty guineas per cent, 
without communicating to the underwriters the 
fact of the express : — Held : this was not a con- 
cealment which vitiated the policy. 

If the underwriter had wished to know by what 
means the broker acquired his information that 
the ship had not arrived, lie should have made 
inquiry : but he waived the inquiry by putting no 
questions to him though they naturally arose from 
the subject (Lord Mansfield, C..T.). — Court 
V. Martineau (1782), 3 Doug. K. B. 101 ; 99 E. K. 
591. 

1226. .] — Aspar & Co. V . Blundell, No. 

2082, post. 

1227. Disclosure of letter — Containing 

reference to earlier letter.]— A ship on an African 
voyage, the common duration of which is several 
months, & sometimes extends to a twelvemonth 
or more, arrived on the coast in Aug. 1799, & in 
Feb. 1800, her then commander wrote a letter to his 
owners, mentioning an attack on her at another 
place on the coast by the natives, who killed the 
captain & several of the crew, & wounded others ; 
by means of which & a fever the crew wen^ reduced 
to five, & all those sickly, & not a man to be pro- 
cured at hand : that they had been plundered of 
their clothes, etc., & their cabin stores were ex- 
hausted, & they did not know what to do. A 
second letter, dated Apr. 21, 1800, from (Gaboon 
River, mentioned their arrival there on Mar. 24, 
that the natives finding them weakly handed, & 
their goods taken from them, did as they pleased : 
that they had then nine men on board, but their 
provisions run very low : that he had mentioned 
certain parts of the cargo in his last letter, & 
expected to ship the rest & to sail at the end of the 
next month. An insurance was effected in Sept. 
1800, on the production of the last letter only, 

“ at & from the ship's arrival at her first place of 
trade on the coast of Africa, etc.”: — Held: 
sufficient that the last letter truly stated the then 
condition A circumstances of the ship ; which, 
though better than when the first letter was written, 
was yet no fraudulent concealment of the former 
circumstances ; the second letter, both in its 
terms & contents, referring to a former letter, 
which it was the fault of the underwriters not to 
have called for, if they thought that a particular 
knowledge of former difficulties in part subdued, 

6 to the extent truly statiul in the second letter 
would have varied the risk ; & when the under- 
writers, cogmzant as they must be presumed to 
be of the common duration of such a voyage 
could not fairly collect from the contents of the 
second letter that the first arrival of the ship on 
the coast was only on Mar. 24, when she was stated 
to have arrived in Gaboon River, & to have had 

homeward bound cargo on board on 
j expected to sail with the remainder 
by the end of May. — Freeland v. Glover (1806) 

7 East, 457 ; 6 Esp. 14 ; ,S Smith, K. B. 424 ; 103 
L. it. 177. 

1228. Subject-matter of insurance — Floating 

dock.]— Cantiere Meccanico Brindlsino if 
Janson, No. 1211, ante. 

Construction of ship.] — Mann 

Macneal & Steeves V. Capital & Countip:s 


Insurance Co., Mann Macneal & Steeves v 
General Marine Underwriters, No. 1206, ante. 

IMO. Reinsurance policy — Agreement to terms 
of original policy— Without notice.]— Pltfs. insured 
the hull of a steamship on a time policy for £600 at 
a premium of 6 per cent. 


The policy contained a clause that the ship had 
the option to navigate the Canadian lakes, & an 
additional premium of 3 per cent, was paid in 
respect thereof. Defts. reinsured £250 on the risk 
at the same premium of 6 per cent, but no mention 
was made at the time the reinsurance was effected 
of the option to navigate the lakes or the additional 
premium. Defts.' policy was stated to be '* sub- 
ject without notice to the same clauses <fe conditions 
as the original policy.” While in the lakes the 
ship sustained damage in respect of which pltfs. 
paid £117 13a. on their original policy. Pltfs. 
(ilaimed £58 1 6a. 6d., the proportion due from defts., 
but defts. repudiated liability on the ground that 
a material fact had been concealed from them, & 
their policy of reinsurance was thereby rendered 
invalid : — Held : although the option to navigate 
tlie lakes was a material fact that ordinarily should 
have been disclosed when the reinsurance was 
effected, defts. had agreed to be bound by the 
terms of the original policy without notice, & 
were therefore liable.— Property Insurance Co., 
liTD. V. National Protector Insurance Co., 
Ltd. (1913), 108 L. T. 104 ; 57 Sol. Jo. 284 ; 12 
Asp. M. L. C. 287 ; 18 Com. Cas. 119. 

1231. Information as to cargo — Insurance 
effected on hull.] — Mann Macneai. <k Steeves r. 
Capital & Counties Insurance Co., Mann Mac- 
neal & Steeves r. General Marine Under- 
writers, No. 1206, arite. 

(e) Informotio7\ in Lloyd's Lists and Tiegisters. 

1232. Necessity for disclosure — Whether under- 
writers' knowledge presumed.] — In effecting a policy 
of insurance, a circumstance of intelligence, 
inserted in Lloyd’s JJsts, need not be communicated 
to the underwriters, however important it may be 
to the computation of the risk ; for it is to be 
presumed within their knowledge, & to be taken 
into account. — Friere v. Woodiiouse (1817), 
Holt, N. P. 572, N. V. 

Distd. hates i\ Hewitt (1867), L. H. 2 Q. B. 

59;'). Refd. Morrison v. UnivcrsHl Marine Inace. (1872). 

L. U. 8 Exch. 40. 

1233. ,J — Elton v. liARKiNS, No. 1 195, 

ante. 

1234. -,] — The Shipping List at Lloyd’s, 

stating the time of a vessel’s sailing, is primA facie, 
evidence against an underwriter as to what it 
contains, as the underwiitoj' must be presumed 
to have, a knowli‘dge of its contents, from having 
access to it in the coui'sc of his business ; but where 
the insurer, in a letter written for the purpose of 
effecting the insurance, made a false statement & 
concealment as to the time of the vessel’s sailing, 

^ the underwriter, relying upon that representa- 
tion, did not in fact look at the list, but acted upon 
the representation in making the insurance : — 
Held : the underwriter was not bound by the 
contents of the list, so as to render the misre- 
presentation & concealment by which he was 
misled immaterial, & it was the duty of the judge 
to have pointed out to the jury that mis- 
representation & concealment. — Mac;kintorh v 
Marshaj.l (1843), 11 M. & W. 116 ; 12 I>. J. F.x. 
337 ; 7 L. T. 45 ; 162 E. R. 739. 

An-notatiem .’—RsiA. BatcB v. Hewitt (1867), L. R. 2 Q. B. 

695. 

1286. .] — Foc’lkh V. Harvey (1844), 

4 L. T. O. S. 99. 

1288. - 


_.] — pltf.’s insurance broker 
effected an insurance with deft.’s on the chartered 
freight of pltf.’s ship Cambtia without disclosing 
to deft.’s certain information in his possession, 
which it was material that they should ^ow. In 
so doing he acted in good faith, supposing, from 
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inquiries that he had made, that the information 
was incorrect. The information not disclosed by 
the broker had appeared in Ijloyd’s List, which 
is a daily newspaper containing hundreds of entries 
relating to shipping in all parts of the world, 
circulating among shipowners, underwriters & 
insurance brokers ; defts. were in fact subscribers 
to this newspaper : — Held : the broker was not 
entitled to assume a knowledge by the under- 
writer of the contents of Lloyd’s List. 

It is impossible to say that there is any rule of 
law, or any principle or authority, which affects the 
underwriters with knowledge of what is contained 
in Lloyd’s Lists. No doubt some knowledge may 
be assumed in the underwriters. . . . But to 
hold that the underwriter is bound to carry in his 
head all that is contained in Lloyd’s List relating 
to a ship in which he has no interest, rather than 
to hold the owner of the ship bound to disclose it, 
would be to put a difficult & needless burden on 
the underwriter (Bramwell, B.). — Morrison v. 
Universal Marine Insurance Co. (1872), L. R. 

8 Exch. 40 ; 42 L. J. Ex. 17 ; 27 L. T. 791 ; 21 
W. R. 190 ; revsd. on other grounds (1870), L. R. 

8 Exch. 197, Ex. Ch. 

AnnoiatUm : — Mentd. Marsden i\ Sambell (1880), 43 L. T. 
120 . 

1237. .]— On Sept. 25, 1918, pltfs. 

effected with defts. a policy of reinsurance upon 
the cargo of the steamship Vigo^ lost or not 
lost,” which ])ltfs. had themselves previously 
insured. On the night of Sept. 24 it was known 
at Lloyd’s that part of the cargo had been destroyed 
by /ire on board the Vigo. The fact was posted 
on the casualty board at Lloyd’s in the morning 
of Hopt. 25, & a casualty slip containing the in- 
formation was at the same time sent to Lloyd’s to 
their subscribers, including pltfs. At 10 o’clock on 
Sept. 25 pltfs. instructed their brokers to effect the 
reinsurance policy at Lloyd’s. They did it at 
4 o’clock on the same afternoon. Pltfs., although 
they received the casualty slip, did not read it, & 
did not, in fact, know of the casualty. Defts. when 
they wi’ote the risk were equally ignorant of it. 
In an action upon the policy :~Ifeld : defts. were 
entitled to judgment on the ground of non- 
disclosure of a material circumstance. Pltfs. 
ought in the ordinary course of business to have 
known of the casualty in time to recall their 
instructions to their brokers to effect the reinsur- 
ance. They had no right to neglect the casualty 
slips in a case where they were already on a risk 
on the ship. Defts., on the other hand, if they 
had looked at the slips, could not be expected 
to have always present to their minds information 
about a vessel which at the time they got the 
information would have no interest for them at all. 
— London General Insurance Co. v. General 
Marine Underwriter’s Assocn., [1921] 1 K. B. 
104 ; 89 L. J. K. B. 1245 ; |124 L. T. 67 ; 36 
T. L. R. 887 ; 15 Asp. M. L. C. 94 ; 26 Com. Cas. 52. 

1238. Degradation of ship's class in register.] 

—Redman v. Wilson (1844), 7 L. T. 45. 

1239. .] — By the rules of Lloyd’s 

Register, a ship classed in it A. 1, for seven years, 

that position is required to undergo 
time survey in the fourth year, the result 
of which is reported to the committee. If the 
survey is satisfactory to the committee, the ship 
retains her class, & the lettei*8 ” H. T.,” with 
the date of the survey, are placed opposite the 
of her name, etc. If the report is not 
she is degraded from her class ; & 
if the survey is not had, or is declined by the 
owner, she is struck out of the register. The time 
tor the half time survey is not strictly observed. 


Every subscriber has a copy of the remster ; & 
in the case of London subscribers, the books are 
sent weekly to Liverpool for correction, when they 
are posted up & returned the next day. Pltf. 
was the owner of the bark Annie, which was 
classed in the register in Nov. 1865, as A. 1 for 
seven years. In Oct. 1869, she was lying for 
repairs at Liverpool, & Lloyd’s surveyor informed 
pltf. by letter that the Annie was due for half time 
survey, & requested to know when she would be 
ready for survey ; pltf. replied that he bad 
decided not to continue the Annie in Lloyd’s 
book. On Oct. 28, pltf.'s agent in Ixindon, 
pursuant to his directions, applied to defts. to 
know at what rate they would insure the Annie 
for twelve months ; defts. were subscribers to 
Lloyd’s Register, & their underwriter referred 
to the entry in the register as to the Annie, & 
asked pltf.’s agent whether that was the ship 
he wished to insure, to which he replied ‘‘ Yes.” 
She then stood as A. 1, for seven years from 
1865. The underwriter gave the rate of insur- 
ance as of a ship classed A. 1, & on Nov. 15 the 
ship was initialled for insurance, & a policy was 
insured <fe dated Dec. 1, 1869. On Nov. 16, the 
Annie was struck out of Lloyd’s register, & 
notice was given to pltf. on Nov. 17. On Nov. 23, 
defts.’ copy of the register was returned to them 
with the entry as to the Annie struck through. 
On Dec. 31 , she was wrecked & became a total loss. 
An action having been brought on the policy, 
defts. pleaded concealment. At the trial, on the 
above facts, the judge refused to direct a v'erdict 
for defts. on that plea, but reserved the point ; 
& he left to the jury the questions, 1. ” Was the 
fact that pltf. had resolved not to continue the 
ship on the register, & had so stated to the surveyor, 
material ? ” To which the jury answered ” No.” 
2, ” Ought the underwriter, on Nov. 15 to have 
known that the continuance of the class must 
depend on whether the ship had been then lately 
surveyed <fc passed, or would within a few days be 
surveyed & passed, or repaired ; & if ‘ yes,’ 

ought the knowledge to have put the underwriter 
to ask whether she had been surveyed or was 
about to be surveved ? ” To this the jury 
answered ” Yes ” ; & a verdict was thereupon 
entered for pltf. On a rule to enter a verdict for 
defts., & for a new trial: — Held: (1) the case 
was rightly left to the Jury ; & there had been no 
misdirection ; the verdict ought not to be dis- 
turbed. 

(2) Primd facie, we should think that every 
underwriter who relies upon the classification 
of a ship in Lloyd’s register, as determining the 
rate of insurance, ought to bo acquainted with 
the rules & practice which give the classification 
its value (Mellor, J.). — Gandy v. Adelaide 
Insurance Co. (1871), L. R. 6 Q. B. 746 ; 40 
L. J. Q. B. 239 ; 25 L. T. 742 ; 1 Asp. M. L. C. 188. 

( / ) Circumstances Covered by Trade U sage. 

See, generally. Sect. 3, sub-sect. 5, ante. 
Presumption that insurer acquainted with usage.] 
— See Sect. 3, sub-sect. 5, C., ante. 

1240. African trade — Common duration.] — 

Freeland v. Glover, No. 1227, ante. 

1241. Mutual co-operation or trading — 

Usage not complete.] — Insurance on a ship 
engaged in the African wood & ivory trade, with- 
out stating her co-operation with another ship. 
This mutu^ co-operation or trading proved to have 
occasionally prevailed in African voyages, but 
the usage not so complete as to render it un- 
necessary to communicate the fact expressly Uy 
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Sect. Id.—Avomnce ofpoKcm: Stib-seH. 3, B. if), 

(g), (h). (i) & U)-] , 

the underwritere HeW ; DoMes — 

ment of ft mftterial fact, & fatal P tppttes 

Tennant v. Henderson, Hendemon t. Fettr 

(1813), 1 Dow. 324 ; 3 E. R. 716, 

^Annotation :—Betd. Tate v. Hyslop (1885). 15 Q. B. D. 368. 

1242. East India trade — Risk of detention.] 

Salvador r. Hopkins, Heaton v. Rucker, 

^^1243.^^jamalca trade — Transhipment of cargo.] 

Stewart V. Bell, No. 847, ante. 

1244. Newfoun^and trade — Length of time 
usage.]— Nobi^ v. Kennoway, No. il.antc. 

j[246. Intermediate voyage.] — Ougier 

Jennings (1800), 1 Camp. 505, n., N, P. 

AnTvotations : — Consd. Mount r. Likins (183 y, 8 Bing. 

Reid. Phillips v. Irving (1844), 7 Man. & G. 32d 
Wolf V. Archangel Insoe. (1874), L. II. 9 Q. B. 451. 

1246. Usage general but not uniform.] 

— According to the usage of the Newfoundland 
trade, when ships arrive on the coast they are 
either employed for some time in fishing, called 
banking, or they make an intermediate voyage 
in the American seas, before beginning to take in 
their homeward cargo, during which they are 
protected by a separate policy. Therefore, in 
effecting a policy “ lost or not lost at & from 
Newfoundland to a port in Europe ” although the 
ship is to be employed in banking, it is not necessary 
to disclose the fact to the underwriters, as their risk 
only commences from the time when the banking 
or intermediate voyage ends, & they are bound to 
know the nature & circumstances of the branch 
of trade to which the policy relates. If the usage 
is general, it makes no difference for this purpose, 
that it is not uniform. — Vallance v. Dewar 
(1808), 1 Camp. 503, N. P. 

Annotations : — Consd. Mount v. Larkins (1831), 8 Bing. 108 ; 
Palmer v. Marshall (1831), 8 Bing. 79. Reid. Be Wolf v. 
Archangel Insce. (1874), L. R. 9 Q. B. 451. 

1247. Oporto trade — Place of loading.] — 

Kingston v. Knibbs (1808), 1 Camp. 508, n., 

N. P. 

Annotation : — Reid. Lang v. Anderdon (1824), 3 B. & C. 49.5. 

1248. Deck cargo — Carboys of vitriol.] — Policy 
“ on forty carboys of vitriol.” They were care- 
fully stowed on deck ; but caught fire, & were 
necessarily thrown overboard during the voyage : 
carboys of vitriol arc sometimes stowed on the 
deck, & sometimes bedded in sand in the hold, 
where they are considered safer : — Held : the 
underwriters in this case were liable, although 
there was no communication to them that the 
carboys wep to be stowed on deck. 

If there is a usage to carry vitriol on deck, the 
underwriters are bound to take notice of it with- 
out any communication, & all they can require 
is that these carboys should be properly stowed in 
the usual manner (Lord Ellenborough. C.J.). — 
Da Costa v. Edmunds (1816), 4 Camp. 142 ; sub- 
sequent'proceedinfja, 2 Chit. 227. 

Annotations: — Consd. Gould v. Oliver (1837), 4 Bing. N. C 
134 ; MUwwd v. Hibbert (1842), 3 Q. B. 120 ; Britlwh & 
loreigu Marine Insce. v. Gaunt, [1921] 2 A. C. 41. 

1249. Bales of wool.]— British & Foreign 

Marine Insurance Co. v. Gaunt, No. 627, ante. 

1260. Cesser clause In time policy on freight.] — 

The Bedouin, No. 1687, post. 


{g) CircumtianceB Covered by WarrardieOg etc. 
See Marine Insurance Act, 1906 (c. 41), s. 
18(3),.': 

1251. Ciroumstanots affecting seaworthiness of 
ship — Covered by implied warranty.] — Shool- 
BRED V. Nutt (1782), 1 Park’s Marine Insurances, 
8th ed. p. 493 ; 1 Marshall on Marine Insurances, 

Ha^ood ‘ 

590. Mentd. Bird r. Appleton (1800), 1 East, 111. 

^252. .] — As an assured impliedly 

warrants the ship insured to be seaworthy, what- 
ever forms an ingredient in seaworthiness is not 
necessary to be disclosed by the assured to the 
underwriter, in the first instance, unless information 
upon the subject be particularlv called for ; A 
then the assured must disclose truly what he knows 
in the respect required. Therefore where the 
assured of a ship had received a letter from his 
captain informing him that he had been obliged 
to have a survey on the ship at Trinidad, on accoimt 
of her bad character; but the survey which 
accompanied the letter gave the ship a good 
character ; the non-disclosure of such 

letter & survey to the underwriters did not vacate 
the policy ; though it appeared in evidence that 
such circum.stancc, if known, would have enhanced 
the premium of insurance. — Haywood v. Rodgers 
(1804). 4 E:ast, 590 ; 102 E. R. 967 ; sub nom. 
Heyward v. Rodgers, 1 Smith, K. B. 289. 
Annotations : — Rrfd. Freeland v. Glover (1806), 7 EMt, 
457 ; narrower v. Hutchinson (1870), L. K. 5 Q. B. 584 , 
Asfarr. Blundell, [1895] 2 Q. B. 196. 

1263. Efficiency of master.]— T hames 

& Mersey Marine Insurance Co. v. Gunfobd 
8hip Co., Southern Marine Mutual Insurance 
AssocN. V. Gunford Ship Co., No. 765, ante. 

(h) Name of Ship. 

1254. Ships known to be In danger.]— An insur- 
ance was effected on goods on board sliip or ships 
from the Camary Islands to London ; & at the 
time the assured’s agent, who effected the policy, 
knew that one of the ship or ships was named the 
President ; & at the same time there was a paper 
of communication stuck up at Lloyd’s, that the 
Howard, . . . arrived off Dover from Teneriffc : 
sailed 24th ult. ; on the 27th, off the Salvages, fell 
in with the President, . . . from Lanzarette, deep 
& leaky ” : but the agent did not communicate 
his knowledge of the ship’s name to the under- 
writers : — Held: the policy was thereby avoided, 
though the intelligence afterwards turned out to 
be false. — Lynch v. Dunsford (1811), 14 East, 
494 ; 104 E. R. 691, Ex. Ch. ; affg. S. C. sub nom. 
Lynch v. Hamilton (1810), 3 Taunt. 37. 
Annotations : — Conid. Rickards v. Murdock (1830), L. & 
Welsh. 132. Apld. Leigh v. Adams (1871), 25 L. T. 566. 
Reid. Blackburn, Low v. Vigors (1887), 12 App. Cas. 531. 

1256. .] — Pltf. was accustomed to insure at 

Lloyd’s upon floating policies quantities of 
cochineal shipped for him from the Canaries ; he 
declared the name of the ship upon receipt of each 
bill of lading. He received i^ormation that a 
large quantity would be shipped in the Candida, 
& by the same mail an anonymous letter reached 
Lloyd’s containing a statement that the' owners 
. intended to lose that ship on her next voyage, 

‘ in order to make the underwriters pay. A notice 
of this letter was openly affixed to a board at 


PART II. SECT. 16, SUB-SECT. 8. — 
B. (g). 

1251 i. Circumstances affecting sea- 
worthiness of ship-~-CoverM by implied 
warranty .] — In marine Insurance, the 
^eawQrthiness of a vessel is a matter of 


w'arranty, & It is not necessary to 
communicate any circumstances as to 
a vessel's previous history, in so far 
as these affect her seaworthiness. — 
Bakbb & Adams v. Scottish Sba 
Insurance Co. (1860), 18 Dunl. (Ct. of 


Sees.) 691 ; 28 So. Jur. 293.— SCOT. 

a. ,] — Standard Marine In- 

surance Co. c. Whalen Pulp Sc 
Paper Co. (1922). 68 B. L. R. 269 : 64 
8. C. R. 90: [19221 3 W. W. R. 211 ; 
affq., 68 p. L. R. 181.— CARt 
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Lloyd's ; &> pltf. was aware of the contents of the 
letter, but considered them unworthy of credit. 
At this time pltf. reasonably expected that the 
bills of lading by the Candida would be the next 
to be declared by him, & In that case they would be 
covered by policies previously made. He entered 
into the policy now sued upon without com- 
municating to the underwriter his intelligence of a 
cargo to be shipped by the Candida^ or the con- 
tents of the anonymous letter. By accident the 
bills of lading of the Candida came to pltf. after 
those of later shipments, & this policy was declared 
upon the Candida : — Held : pltf. had been ^ilty 
of a concealment which invalidated the i)olicy. — 
Leigh v, Adams (1871), 26 Ij. T. 60(1; 1 Asp. 

M. L. C. 147. 

1256. Assured’s knowledge of name.] — Pltf. 
while in London received orders to insure goods 
shipped on board one of a line of steamers between 
Jamaica & Liverpool. The steamer had then 
started on her voyage. He insured the goods with 
deft, by a valued policy upon every kind of goods 
& merchandise by any steamer ” from Liverpool 
to Jamaica. At the time of effecting the in.surance 
he did hot disclose the name of the vessel to the 
insurers, although he had the bills of lading in his 
possession. Evidence was given to show^ that, 
according to the practice of undeiwriters, the 
insurance of goods “ by any steamer ” would 
indicate that the voyage had not commenced at 
the date of the insurance, & that from the non- 
discharge of the name of the vessel it would be 
inferred that the assured did not himself know it : 
— Held : it was for the jury to say whether the non- 
disclosure of the name of thewessel had a material 
influence upon the underwriters in assessing the 

remium or in accepting the risk. & upon their 
nding this question in the affirmative, the under- 
writers would be entitled to a verdict. — Fowler 
V. Graves (1865), 13 L. T. 470 ; 2 Mar. L. C. 296, 

N. P. 

Annotation ; — Expld. narrower v. Hutchinson (1870), 10 

B. & 8. 469. 

1257. .] — Where an assured expects, but is 

not certain, that goods will come by a particular 
ship, the name of such ship is not a material fact 
the non-disclosure of which prevents the policy 
from attaching ; nor in such a case is there any 
usage of underwriters at IJoyd’s compelling the 
assured to disclose it. — Knight v. Cotesworth 
(1883), 1 Cab. & El. 48, N. P. 

(i) Nationality of Assured. 

1268. Non-disclosure vitiates policy.] — Upon a 
policy effected after the declaration of war by 
Anierica, but before it was known in England, in 
which it was not stated in the policy, nor com- 
municated to the underwriter, that the assured was 
an American subject, & the loss happened in con- 
sequence of a seizure by the American Govt. : — 
Held : the action could not be maintained, even 
after the war had terminated. — Campbell v. 
INNE8 (1821), 4 B. & Aid. 423 ; 100 E. R. 992. 
Annotation : — Reid. Aubert r. Gray (1862), 3 B. & S. 169. 

1259. Ship nominally registered in name o! 

British owner.] — A Greek subject, resident in 
Scotland, purchased a foreign ship at Hull, his 
intention being ultimately to sell her to a syndicat-e 
of Greeks in Samos. He gave his own name as 
purchaser, but thereafter transferred the vessel 
to an impecunious British subject, who was 
registered as owner. A subsequent aw^Dieni 
between these parties bore that the British subject 
amed to sell the vessel to the Greek on her arrival 
at Bamos, &> also stipulated that during the voyage 
the vessel should be managed by the Greek, who 


should receive no remuneration as manager, but 
should be entitled to the freight, & should be 
liable for all disbursements except the expenses 
of insurance. The vessel was insured by the 
transferee, & the cargo by the Greek in question 
& another Greek as consignors thereof. The 
Greek’s interest in the vessel was not disclosed to 
the insurers, & she was represented as sailing 
under the British flag & "with a British crew. 
When the insurance was effected, Greek-owned 
vessels were uninsurable, or only insurable at 
exceptionally heavy premiums. The ship sank, & 
the assured sued for payment under their policies 
in respect of a total loss : — Held : the contract of 
insurance was void & the insurers were entitled to 
absolvitor, in respect (1) that there had been 
misrepresentation, in that the representation that 
the vessel was sailing under the British flag 
implied that she was entitled to be registered as 
a British shii), &, in the circumstances, that was 
not true in fact ; (2) that there had been con- 
cealment of a material fact, in that the Greek 
interest in the vessel, in view of the attitude of 
underwriters towards Greek-owned ships, was a 
fact material to the risk which should have been 
disclosed to the insurers, & in the circumstances, 
there was nothing to put on the insurers a duty 
to make inquiry for themselves into the true fact 
of her ownership. — The Spathari (1925), 69 
Sol. Jo. 776 ; [1925] S. C. (H. T..) 6, H. L. 

Compare No. 3251, post. 

(j) Matters Relating to Cargo. 

1260. Cargo carried on deck.] — Blackett v. 
Royal Exchange Assurance Co., No. 23, ante. 

1261. .] — In an action upon a policy of 

insurance defts. pleaded that the fact that the ship 
insured was to carry a deck cargo was not dis- 
closed, & on their behalf it was contended that 
such concealment avoided the policy ; — Held : 
it would not avoid the policy entirely, but only as 
regarded the cargo carried on deck. — Clarkson 
V. Young (1870), 22 L. T. 41 ; 3 Mar. L. C. 336, 
N. P. 

1262. .] — A policy of marine insurance in 

the ordinary Lloyd’s form upon a motor car 
from London to Messina in Sicily in the body of 
it insured the car in express terms against the 
usual perils of navigation, & also included the 
Institute Cargo Clauses, clause 4 of which pro- 
vided that the assured should be “ Held covered, 
at a premium to be arranged, in case of . . . any 
omission or error in description of the interest.” 
The car, which was packed in a case, was carried 
on the deck of the steamer “ at shipper’s risk,” 
according to the bill of lading. During the voyage 
the car was seriously damaged by the waves. 
No notice was given to the underwriters that the 
car was carried on deck. Evidence was given 
that it would Have been very difficult to inlhire 
the car against “ on deck ” risks, & that it could 
only have been so insured at a very high pre- 
mium : — Held : the policy did not, by virtue of 
its containing clause 4 of the Institute Cargo 
Clauses, cover “ on deck ” risks, inasmuch as the 
assured can only avail himself of that clause 
where he or his agents within a reasonable time after 
they have become aware of the error, have given 
notice thereof to the underwriters, & here no 
notice of the fact that the car was carried on deck 
was given to the underwriters. — Hood v. West 
End Motor Car Packing Co., [1917] 2 K. B. 
38 ; 86 L. J. K. B. 831 ; 116 L. T. 366 ; 61 Sol. 

Jo. 252; 14 Asp. M. L. C. 12, C. A. ' , , , 

Annotation : — Distd. Armour v. Leopold Walford (London), 

U921] 3 K. B. 473. 
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Sect IQ.— Avoidance of policies: Sub-sect 3, -B. (j ). 
(k). ID, (m), (n) & (o).] 

1263. State In which 

Are Loss from other cause.]— U oyd v. Duboi. , 

^1264^^-^^^^ .]-~Cabb V. MONTEFIOIIE, No. 

IB, ante damaged cotton-insured o^n 


lavo. 


-Pllfs., who had insured a cargo 


damaged cotton, reinsured the same with deft^ 
but did not inform him that it was damaged 
cotton. The slip contained tlio terms, cotton 
on deck, f.p.a. & c., including jettison & washing 
overboard.” When the policy of reinsurance was 
tendered to deft, for signature it differed from the 
slip, for, instead of the words “f.p.a. & c. etc., 
it was “ f.p.a., etc., as in original policy,” & m 
that policy the risk was described as “ f.p.a., 
but including risk of jettison & washing over- 
board,” but he signed it without inquiiy or 
objection. The quantity of cotton insured “ on 
deck” amounted to £7,.500 ; — Held: the in- 
structions being to insure such a quantity “ on 
deck ” cJeai'Iy showed that it was damaged cotton, 
<fc that, under the circumstances, there was no 
concealment, also, although an attempt had been 
made to establish that the course of business 
was to say that cotton was damaged, no such 
course of business was established .—Pritish tk 
Foreign Marine Insurance Co., Ltd. v. Sturge 
(1897), 77 L. T. 208; 13 T. L. R. 520 ; 8 A.sp. 
M. L, C. SOS ; 2 Com. Cas. 241. 

1266. Incorrect definition ol cargo.] — A clause 
in a policy of marine insurance provided that “ in 
the event of any incorrect dcjflniUon of the interest 
insured it is agreed to hold the assured covered 
at a premium (if any) to be arranged ” : — Held : 

“ interest insured ” must be taken to mean “ sub- 
ject-matter insured ” ; & the fact that the a.ssured 
knew' that the subject-matter insured was incor- 
rectly defined did not deprive him of the benefit 
of tiio clause if he honestly believed that the 
correct definition was not a matter which it was i 
material for tJie underwriters to know. — Heavitt I 
Brothers v. Wilson, 11915] 2 K. B. 739; 84 
L. J. K. B. 1337; 113 L. T. 304 ; 31 T. L. R. 333 ; 
13 Asp. M, L. C. Ill ; 20 Com. Cas. 241, 0. A. 

1267. Nature of cargo — Insurance on hull.] 
Mann Macneal <te Steeves v. Capital & Counties i 
Insurance Co., Mann Macneal Steeves r. 
(tEneral Marine TJndkkwkiters, No. 1200, atifi*. 


(k) Valuation of Ship and Cargo. 

Valued policies — ElTect of overvaluation.] — See 
Sect. 10, sub-sect. 4, aide. 

Floating policies — Effect of undervaluation.] — 

See Sect. 7, sub-sect. 2, ufde. 

(1) Time of Sailing. 

1268. If circumstance material.] — Ratcliffe 
V. Shoolbred (1780), 1 Park’s Marino Insurances, 
8th ed. p. 413. 

1269. .] — The concealment of letters, stat- 

ing that the vessel is about to sail early the 
next month, is a material concealment, & avoids 
the policy.— Shirley v. Wilkinson (1781), 3 
Doug. K. B. 41 ; 99 E. R. 529, 


1270 . .]— It is clear that the underwriter 

ought to be acquainted with every circumstance 
respecting the ship’s time of sailing, & her probable 
arrival, inasmuch as the premium sustains so 
considerable an advance when the ship is deemed 
a missing ship (Lord Kenyon, C.J.). — M ‘Andrew 
r. Bell (1795), 1 Esp. 373, N. P. 

1271. .]-~Wbbster V. Foster (1795), l 

Esp. 407, N. P. 

1272. .] — Action on a policy on goods 

from Berderygge to London, effected by the con- 
signees on Dec. 13, without communicating a 
letter received by tliem the day before, but dated 
Nov. 30, informing them that the captain W’ould 
sail the next day, & directing them, if lie should 
not be arrived, to effect the insurance ns low as 
possible : — Held : a material concealment, though 
the ship did not in fact sail until Dec. 24. — ^^■ILLEs 
V. Glover (1804), 1 Bo.s. & P. N. R. 14 ; 127 E. R. 
302. 

Annolnliovit t—VieiA. lirldsres v. Hunter (1813), I M. & 

15 : Morrison v. Muspratt (1827), 12 Mooic, C, P. 231. 

1273. .] — It is not necessary to disclose 

to the underwriter on a policy at & from London, 
wiiether the ship has sailed or not. 

If the undeiwriter wanted to know wiiether 
the ship had sailed, he ought to have inquired 
iper Cur.). — Fort v. Lee (1811), 3 Taunt. 381 ; 
i28 E. R. 151. 

.-innoaUion .' — 'RelA. Mann IMacncfll & Slcc'cs v. Capital 

& (jounties In.sce., Same v, Gonorul Marine Underwrltera, 

[1921] 2 K. IL 30(». 

1274. ,] — Where pltfs. effected a policy 

of assurance on wines, from Oporto to London on 
Nov. 12, at which time they were in possession 
of tw’o letters from their cprrcspondents at Opoi to ; 
the first of which dated Oct. 11, stated thus: 
“ We are loading the wine.s on tlie Slug, Captain 
Wheatley, who pretends to sail after to-morrow' ; ” 
the other dated Oct. 13, inclosed the bills of lading, 
which were filled up “ with convoy ; ” wdiicli 
letters pltfs. did not communicate to the under- 
writers ; — Held : it was a material concealment. 
— Bridges v. Hunter (1813), 1 M. & 8. 15 ; 105 
E. 11. 0. 

Annotation : — Reid. Oludstonc v. King (1813), 1 M. & 8- 

35. 

1275. .] — It is not necessary to communi- 

cate to the underwriter the fact & time of a ship’s 
sailing, unless circumstances render it material 
to the probability of her safety. — Foley v. Moline 
(1814), 5 Taunt. 430 ; 1 Mai-sli. 117 ; 128 E. R, 
75(5. 

1276. ,] — Maciuntosh v. Marshall, No. 

1234, ante. 


(m) Reports as to Safety. 

1277. A material circumstance — Although 
doubtful.] — A merchant having a doubtful account 
of his ship, insured his sliip without acquainting 
the insurers what danger the ship was in : — Held : 
a fraudulent insurance ; & the ct. relieved against 
the policy. — De Costa v. Scandret (1723), 2 
P. Wms. 170 ; 24 E. R. 080, L. C. 

1278. Although incorrect.] — If a material 

circumstance of danger is concealed from an 
insurer, the policy is void, althougij the loss docs 


PART II. SECT. 16. SUB-SECT. 3.- 
B. (1). 

1268 i. If circumstance maiertal .] — 
Where a party Insuring a vessel omits 
to mention to the underwriters that 
she has then sailed, the omission, though 
the insured knew the fact, will not 
vitiate the policy, unless the vessel be 
at the time of the insurance what Is 


called a “ iniHslng ship.” — P erry c 
B niTJSii America Fire & I.ifi 
Assttrance Co. (1838), 4 U. 0. XI. 330.- 

CAN, 

1268 ii. .) — Eisejviiauh r. PROVI 

DENCE WaSIIINOTON INSURANCE CO 
(1887), 20 N. S. 11. (8 R. & G.) 48.- 

CAN. 

i 268 Hi. .]— Gillespie v, Vov 


ULAS (1803), 13 Foe. Coll. 251 ; 17 Mor. 
Diet. 7005.— SCOT. 


PART II. SECT. 16, SUB-SECT. 3.— 
B. (m). 

1277 i. A material circumstance — 
Although dcm6(/ii7.1 —M orison v. Gib- 
RON (1811), 16 Fac. Coll. 148.-HBCOT. 
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not happen by its intervention. — Seaman v. 
Fonereau (1743), 2 Stra. 1183 ; 93 E. R, 1115. 

AnnotaHons : — Folld. Lynch v. Hamilton (1810), 3 Taunt. 

37. Beld. Corntoot v. Fowke (1840), 6 M. & W. .368. 

1279. .] — Archibald v. Stanhope, 

No. 1171, ante. 

1280. Grounding ol ship.] — Pltf., who was 

the agent in London of some foreign owners of 
the steamship J5, being instructed to cause the 
ship to bo insured by a time policy for a year, 
from Jan. 21, 1857, employed H. & Co., insurance 
brokers, to effect the insurance. On Jan. 15 
H. & Co. applied to deft, to become an insurer. 
On that day pltf. received a letter from the captain 
of the ship informing him that the vessel had been 
aground & had received some very heavy blows, 
& had made her way in a sinking state to the port 
of (/arthagena, where she then was. On the same 
day pltf. communicated this letter to H. & Co., 
but H. & Co. did not communicate it to deft. 
On .Tan. 16, deft, agreed to become an insurer 
for L3,000, & debited H. & Co. for the premium. 
On .Tan. 22, pltf., finding that no notice of the 
accident had reached London, sent an extract 
from the captain’s letter to Uoyd’s. Deft., who 
was then for the first time informed of the fact 
that the ship had been on shore, wrote to U. & 
Co. as follows : — “ Understanding that the ship 
7? has been on shore, I do not consider that my 
risk commences until the vessel has been surveyed 
At repaired.” This letter was not answered by 
H. & Co. The debit of H. & Co. in the books of 
deft, remained till after the loss. The ship was 
surveyed & repaired & reported to be perfectly 
tiglit, & in a condition to undertake a voyage 
of any description on Apr. 23. After several 
intermediate voyages she was totally lost on 
Oct. 9, 1857; — Held: the concealment of the 
information received from the captain, thAt the 
ship had been on shore, was a concealment of a 
material fact which vitiated the policy. — Russell 
V. Thornton (1860), 6 H. & N. 140 ; 30 L. .T. 
Ex. 69 ; 2 L. T. 574 ; 6 Jur. N. S. 1080 ; 8 W. R. 
615 ; 158 E. R. 59, Ex. Ch. 

Annotation: — Mentd. Holland r. Hussell (1861), 1 B. & S. 

424. 

1281. Repair of ship.] — Uziellt v. Com- 

mercial Union Insurance Co., No. 1197, ante. 

(n) Time Ship Last Heard of. 

1282. If circumstance material.] — Where a ship 
had sailed from Elsineiir on her voyage home six 
hours before the owner, who followed in another 
vessel on the same day & having met with rough 
weather on his passage, arrived first, & then 
caused an insurance to be effected on his own 
ship ; — Held : these circumstances were material 
to be communicated to the underwriter, «fe it was 
not sufficient to state merely that the ship insured 
was ” all well at E. on July 20,” the day of her 
sailing. — Kirby v. Smith (1818), 1 B. & Aid. 072 ; 
100 E. R. 247. 

1283. .] — Rickards v, Murdock, No. 1314, 

post. 

1284. .] — A policy of insurance on a ship 

called the King George, at & from Malaga to 
London, warranted to sail on Oct. 10, was effected 
on Nov. 3 following. The insurer communicated 
to the underwriters that the King George, & another 
vessel called the Fruiter, both sailed from Malaga 
on Oct. 10, & the underwriters knew that the 
Fruiter had arrived at I^ondon some days before ; 
but the insurer knew also that the captain of 


the Fruiter had seen the King George off Oporto 
on Oct. 21, when they had parted company by 
reason of a gale coming on ; & this fact he did 
not communicate to the underwriters. The King 
George was lost in a storm, at the entrance of the 
Channel, on Oct. 25. In an action on the policy, 
the jury having found for pltf., & that the fact 
not communicated was not a material one, the 
ct. granted a new trial. — Westbury v. Aberdein 
(1837), 2 M. W. 267 ; Murph. & 11. 49 ; 6 L. J. 
Ex. 83 ; 1 Jur. 201 ; 150 E. R. 766. 

1285. .] — In an action on a policy on the 

ship Jessie “ at & from Mazagan to the United 
Kingdom,” it appeared that the ship arrived at 
Mazagan on Dec. 27, 1873, & that the last news 
the assured, pltf., had of her was a letter from her 
captain, dated Jan. 9, 1874, & received on Jan. 21, 
in which the captain said he had had a fine passage 
out k, had commenced loading, but was delayed 
by bad weather, k would write again before sail- 
ing. The ship had, it afterwards appeared, lost 
an anchor by bad weather while at Mazagan, & 
the captain had made a protest on Jan. 3, but he 
did not mention the fact in this letter. Pltf. 
insured on Feb. 27, without communicating to 
the underwriters the letter of Jan. 9, but through 
his brokers gave them this information : “ I do 
not know when she sailed, I have not had the 
sailing letter yet.” The Jessie, after leaving 
Mazagan, was lost by the perils insured against. 
At the trial the sole defence relied upon was that 
the non-disclosure of the letter was the conceal- 
ment of a material fact, k avoided the policy. — 
The judge left to the jury the questions : (a) Was 
the shij> an overdue ship at the time of the in- 
surance ? (b) Was any material fact concealed, 

k if so, what ? (c) Was there any misrepresenta- 

tion, and if so, was it fraudulent ? The jury 
answered all the questions in the negative, & 
a verdict was entered for pltf, : — Held : on a rule 
for a new trial on the ground of misdirection, & 
on a motion to enter judgment for defts., on the 
ground that the loss of the anchor was a par- 
ticular average loss under the policy which ought 
to have been communicated, & that pltf. was 
responsible for the neglect of the captain in not 
communicating it ; (1) judgment could not be 

entered for d(*fts., as the point as to the anchor 
had not been distinctly taken at the trial, &, if it 
had, questions relating to it ought to have been 
left to the jury ; & (2) the particular average 

loss was an exception out of the policy, but the 
innocent non-conmmuni cation of it by the agent 
of the assured did not avoid the policy ; but there 
must be a new trial, for it did not appear that the 
question had been distinctly put to the jury 
whether the contents of the letter of Jan. 9, & 
the fact that it w'as the last letter from the ship, 
would have influenced the mind of a reason- 
able underwriter, if communicated. — S tribley v. 
Imperial Marine Insurance Co. (1876), 1 
Q. B. D. 507 ; 45 L. J. Q. B. 396 ; 34 L. T. 281 ; 
24 W. R. 701 ; 3 Asp. M. L. C. 134. 

Annotation: — Consd. Blackbiim, Low v, Viffors (1887), 12 

App. Cae. 531. 

(o) Other Cases, 

See Marine Insurance Act, 1906 (c. 41), s. 18. 

1286. Change of master.] — CapUiin of a ship 

insured may be changed without notice to in- 
surers. — Anon. (1690), 12 Mod. Rep. 325 ; 88 
E. R. 1364, N. P. ^ ^ 

1287. Port of loading.] — Concealment of the 
true port of loading will vitiate a policy of 


1283 1. Oroundino of ship.] — Smith v. Royal Canadian Insurance Co. (1884), Cass. Dlfc. 2ii(i cd. 386, CAN. 
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Insurance. 


Sect, 16 . — Avoidance of policies: Sub-sect. 3, B, (o), 


insurance. — Hodgson v. IUchajidson (1704), as 
reported in 1 Wm. Bl. 463 ; 96 E. R. 268. 

Annotations: — Consd. Nonnon v, Kettlewell (181^, 16 

East, 176. Refd. Spitta v. Woodman (1810), 2 Tatuot. 

416 ; Cornfoot v. Fowke (1840), 6 M. & W. 358. 

1288 . .] — Pltfs., in 1861, effected with 

deft, a policy of assurance on bone & bone ash on 
board a certain vessel, at & from Buenos Ayres, 
ifc port or ports of loading in the province of 
Buenos Ayres, to port or ports of call & discharge 
in the United Kingdom. Pltfs. knew, at that 
time, that the vessel was going from Buenos 
Ayres to L., a port in the province, to complete 
her cargo ; but this fact was not communicated 
to deft., & he did not know that L. was a port 
in the province. L. was a place where a trade 
in hides, bone, & bone ashes was carried on between 
that place & Buenos Ayres ; but vessels could 
not clear from L. to Europe, but had to return to 
Buenos Ayres to obtain a clearance. There was 
no artificial port, but only a roadstead protected 
by natural headlands, forming a kind of bay. 
L. was unknown, in 1861, to underwriters as a 
place of loading ; &, if underwriters, on a policy 
as above, had been informed that the vessel was 
going to load there, they would have required a 
higher premium than deft, charged. The vessel 
went from Buenos Ayres to L., but being unable 
to get cargo, she left that place to return to Buenos 
Ayres, & was lost on her way thither : — Held : 
(1) the non-communication of the fact that the 
vessel was going to L. to complete her cargo was 
a concealment of a material fact which vitiated 
the policy ; (2) L. was a port of loading within 
the policy.— Harrower v. Hutchinson (1870), 
L. R. 5 Q. B. 684 ; 10 B. & S. 469 ; 39 L. J. 
Q. B. 229 ; 22 L. T. 684 ; 3 Mar. L. C. 434, Ex. 
Ch. 

Annotation : — Apld. Tate r. Hyelop (1885), 15 Q. B. D. 
ooo. 


1289. Nature Of employment of ship — Yacht used 
for trade.]— Policy on yacht void owing to mis- 
representation & concealment as to the yacht 
being employed as a trading vessel. — The Teazer, 
Offor V. Gray (1853), 5 L. T. 774. 

1290. Knowledge acquired by assured after slip 
signed — Slip initialled subject to ratification.] — 
Gory v. Patton, No. 329, ante. 

^ proposal for insurance on 
freight was naade & accepted on Mar. 11. On 
1 ^ ship was lost. On Mar. 17 the assured, 
with knowledge of the loss, but without communi- 
cating it to the insurers, demanded a stamped 
policy. The insurers then for the first time 
required to be informed as to the amount of the 
insurance upon the hull, & inseited in the policy, 
which the assured accepted, the following war- 
ranty,— ‘‘Hull warranted not insured for more 
than ;^,700 after Mar. 20.” The vessel w'as then 
loured for an additional £500 in an insurance 
club, by the rules of which all ships belonging 
to members were insured from Mar. 20, in one 
year to Mar. 20 in the following year, ” & so on 
from year to year unless ten days’ notice to the 


contrary be given,” & in the absence of notice 
the managers of the club were to ” renew each 
policy on its expiration ” : — Held : the risk having 
been accepted by the insurers on Mar. 11, the 
addition on Mar. 17 of a term for their benefit, 
& not affecting the risk, did not prevent the policy 
from being one drawn up in respect of the risk 
accepted on Mar. 11, &, therefore, upon the autho 
rity of Cory v. Patton, No. 329, ante, the conceal- 
ment of the loss was not a concealment of a 
material fact so as to avoid the policy. — Lishman 
V. Northern Maritime Insurance Co. (1875), 
L. R. 10 C. P. 179 ; 44 L. J. C. P. 186 ; 32 L. T. 
170 ; 23 W. R. 733 ; 2 Asp. M. L. C. 504, Ex. Ch. 

Ann/)1ation : — Refd. Usher v. Liverpool Marine Insce. (1873), 

L. R. 8 Q. B. 469. 

1292 . Option In charterparty — To cancel for 
delay.] — Mercantile 8.S. Co., Ltd. v. Tyser, No. 
1683, post. 

1293 . Arrangement with lighterman for limited 
liability — Policy including ** risks on crafts & 
lighters ” — Notice to solicitor of underwriter.] — 

On policies of marine insurance on goods, which 
included risks on cra-fts & lighters, underwriters 
to the knowledge of pltfs. charged a higher rate 
of premium where the insurance was with no 
recourse against lightermen (which meant where 
the lighterage was done on the terms that the 
liability of the lightermen was to be less than that 
of common carriers, namely, for negligence only), 
than they charged where there was such recourse 
& the liability of the lightermen was to be that of 
common carriers. Pltfs. effected with deft., a 
Lloyd’s underwriter, a policy of marine insurance 
on goods which included risk on craft & lighters, 
& was not with no recourse against lightermen. 
At the time of effecting such policy pltfs. had an 
arrangement with one H., by which he was to 
do aM pltfs.’ lighterage on the terms that he wets 
only to be liable for negligence : — Held : if pltfs. 
intended that the goods so insured should be 
landed under such arrangement with H., it was 
a fact which a prudent & experienced underwriter 
would take into consideration in estimating the 
premium, & therefore a jury would be justified 
in finding that the non-communication of it to 
deft, was the concealment of a material fact 
which vitiated the policy. 

A mere disclosure of the existence of such 
arrangement to deft.’s solr. is not notice of it 
to deft. — T ate v. Hyslop (1886), 16 Q. B. D. 
368 ; 54 L. J. Q. B. 592 ; 53 L. T. 581 ; 1 T. L. R. 
532 ; 5 Asp. M. L. C. 487, C. A. 

Annotations: — ColUd. The Bedouin, (1894] P. 1. Hentd. 

Price V. Union Lighterage Co. (1903), 8 Com. Caa. 155. 

1294 . Minute detail of fact disclosed.] — Asfar 
& Co. V. Blundell, No. 2082, post. 

1295 . Prohibition against importation — Pro- 
hibition never acted upon.] — Fbacis, Times & Co. 
V. 8ea Insurance Co., No. 1130, ante. 

1296 . In policy of reinsurance — Usual clause in 
original policy.] — Charlesworth v. Faber, No. 
715, ante. 

1297 . Additional insurances on disbursements, 
etc. — P.p.l. PoUclesJ — Thames «te Mersey 
Marine Insurance Co. v. Gunpord Ship Co., 


3. 


PART II. SECT. 16, SUB-SECT. 

B. (o). 

12901. Knowledge acquired by assm 
after slip signed.] — Kasam Haji Mit 
V. British & Foreign Marine Insl 
ANCEj:^). (1899), I. L. H. 23 Bom. 72 


b. NaiicmalUy of ship.} — ^An insurer 
is ^der no obligation to disclose the 
Mtlonallty of a vessel, where there 
IS no representation or warranty 


required respecting it by the policy, 
no circumstances ^thin his knowle^ 
attaching to the national character < 
the vessel exposing her to dotentlc 
& captipe.— W est v. Seaman (1885 
Cass. Dig. 2nd cd. 388. — CAN. 


o. AcciderU prior to commencemtni 
of nsk.] — It is not necessary to 
inform underwriters of an accident 
sustained by the ship previous to the 
commencement of the risk. — S mith i;. 


Bisseti' (1810), 15 Fac. Coll. 617.— 

SCOT. 

■ d. Co-operation of another ship as 
tender.] — Where no mention was 
made tliat emother vossel was to 
co-operate as a tender : — Held : thl« 
co-operation ought to have been 
dlsolosed, as it changed the risk from 
the ordinary one of a single ship, & 
prolonged materially the length of 
the voyage. — T ennant v. Henoexubon, 
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Southern Marine Mutual Insurance Assocn. 
V. Gunpord Ship Co., No. 706, ante. 

1298. .] — British Standard S.S. Co. v. 

World Marine Insurance Co. (1912), Times, 
July 10. 

Annotation : — Beld. Plokerag^ll v. London & Provincial 

loBce. & Ocean Marine Insce. (1912), 107 L. T. 305. 

1299. Name of assured.] — Glasgow Assur- 
ance CoRPN., Ltd. v. Symondson (William) & 
Co., No. 383, ante, 

1800. Arrangement with consignor — For date 
certain at foreign port.] — Pltfs., three shipowning 
cos., ran in combination a line of steamers between 
the United Kingdom & Australia, advertising the 
dates when the various steamers were expected 
to arrive at the various Australian ports. The 
steamers were not chartered, but pltfs.’ shipping 
agents, who had control of large quantities of 
refrigerated & other cargo in Australia, made 
contracts with pltfs. to load such cargo on their 
steamers. By one of these contracts Messrs. B. 
& Co. of Sydney agreed that all refrigerated cargo 
owned or controlled by them should, so far as 
there was available space, be shipped on pltfs.* 
steamers. By another contract pltfs.* agreed with 
Messrs. J. & Co. of Hobart to have one of their 
steamers, the Ayrshire, at Hobart on or about 
Mar. 20, 1010, re^y to load 40,000 cases of apples. 
Pltfs. effected with defts. a policy of insurance 
“ upon freight of frozen meat &/or apples &/or 
other refrigerated produce valued at £15,000. 
(chartered or as if chartered . . . Clauses as 
attached. Of the ship or the vessel called Ayr- 
shire ... at & from any port or places ... in 
the United Kingdom to any ports or places . . . 
in Australia &;/or Tasmania ...” The risks 
included perils of the sea. The policy contained 
a time penalty clause as follows : ” Warranted 
free from any claim consequent on loss of time 
whether arising from a peril of the sea or other- 
wise, but this clause only to apply in cases where 
the vessel is fulfilling a special charter containing 
a cancelling date.” The apple season at Hobart 
is confined to the months of Mar. & Apr. The 
fact that by the contract with J, & Co. pltfs. had 
agreed to have the Ayrshire at Hobart on or about 
Mar. 20, 1910, was not known to defts. 

The Ayrshire started on her advertised voyage 
outward on Jan. 1, 1910. On Jan. 2 she met with 
a peril of the sea & was incapacitated from con- 
tinuing the voyage. The greater part of the cargo 
which the Ayrshire would have loaded was taken 
by the steamer next in order on the advertised 
list, the rest being taken by another vessel in 
which pltfs. were interested. On Mar. 17 the 
Ayrshire set sail & reached Austrahan waters 
early in June, when she loaded & earned freight 
upon a full cargo. Pltfs. lost the amount of freight 
which could have been earned by one extra home- 
ward sailing. As to the contracts with B. & Co. 
& J, & Co.: — Held: (1) the effect of each of 
these contracts was to give pltfs. an insurable 
interest in ” freight as if chartered ’* within the 
meaning of the policy. (2) As to B. & Co.*s con- 
tract : — Held : there was no loss of this freight. 
(3) As to J. & Co.’s contract ; — Held : there was 
a loss of the freight ; (4) this contract was not 


a special charter containing a cancelling date 
within the meaning of the policy ; but (5) there 
was non-disclosure of a material circumstance 
within Marine Insurance Act, 1906 (c. 41), s. 18, 
in that defts. were not informed that the Ayr- 
shire was due to arrive at Hobart on or about 
Mar. 20, 1910 ; & (6) this non-disclosure avoided 
the policy. 

(7) The words ” as if chartered,” .... cover 
the case of a charterparty expected at the date 
of the policy, but only executed after that date ; 
they cover, or may cover, the benefit that the 
shipowner derives from carrying his own goods, 
although it has been held that the word ” freight ” 
itself is enough to describe this benefit ; & they 
cover the case of other people’s goods being car- 
ried without a charterparty — that is to say, 
either under a bill of lading or, if there is no actual 
bill of lading, under that promise to pay which is 
implied from the fact that the goods are shipped 
& carried (Hamilton, J.). 

(8) There has been a discussion as to how far 
concealment is a matter of law, & how far it is a 
matter of fact, but it is well settled now that 
evidence is admissible on the subject ; & unless 
I can be satisfied, as a matter of law, that the 
point in question could not be material, it is a 
matter upon which I must be guided by the evi- 
dence as to whether it was material to a reasonable 
underwriter, with a view either to his taking the 
risk, or to the premium he would charge for taking 
it, to be apprised of the fact in connection with 
this insurance that the Hobart apple contract 
specified a date about which the vessel had to 
arrive (Hamilton, J.). — Scottish Shire Line, 
Ltd. V. London & Provincial Marine & General 
Insurance Co., Ltd., [1912] 3 K. B. 51 ; 81 
L. J. K. B. 1066 ; 107 L. T. 46 ; 56 Sol. Jo. 551 ; 
12 Asp. M. L. C. 253 ; 17 Com. Cas. 240. 

Annotation :—Qener ally, Reid. Yorke v. Yorkshire Insoo., 

11918] 1 K. B. 662. 

1301. Nationality of charterer — Subsequent out- 
break of war.] — A ssociated Oil ("arriers, Ltd. 
V. Union Insurance Society op Canton, Ltd., 
No. 2093, post. 

1302. Unusual risk — Though policy covering “all 
losses.**] — General words in a marine insurance 
policy which, taken by themselves, are as a mere 
matter of construction wide enough to cover an 
unusual risk not connected with marine or war 
risk, do not cover that unusual risk unless at the 
time when the underwriter initialled the slip or 
subscribed the policy the assured brought that 
unusual risk to the underwriter’s attention in 
such a way that he had his mind directed to it. — 
Cheshire (T.) & Co. v. Thompson (1919), 35 
T. L. R. 317 ; 24 Com. Cas. 198, C. A. 

Annotation: — Reid. Cheshire v. Vaufirhan, [1920] 3 K. B. 

240. 

Intention to deviate .] — See No. 1000, ante. 

C. By Agent of Assured. 

See Marine Insurance Act, 1906 (c. 41), s. 19. 

1303. Knowledge of clerk.] — S tewart v. Dun- 
lop (1785), 4 Bro. Pari. Cas. 483 ; 2 E. R. 330, 

H. L. 

Annotation : — Reid. Blackburn v. Viffors (1886), 17 Q. B. D. 

653. 


Hbndrrsok V. Fkttbs (1813), 1 Dow, 
324 : 5 Pat. App. 736 ; 3 E. R. 716, 
H. L. ; affg., 16 Fao. Coll. 618.— ^COT. 

e. Ship sailing wUhovi convoy.] — 
Where parties procured insurances to be 
efleotea upon a representation that 
there was a chance of thevessoPs sailing 
with convoy, knowing at the time that 
the vessel was to bo a nmning ship, & 


before the last iosuranoe was effected 
that she had in fact sailed without 
convoy, but not communicating these 
facts to the underwriters : — Held : 
a concealment of fact material to the 
risk. Sc the policies were void. — 
Reid & Oo. v. Harvey (1816), 4 
Dow, 97 : 6 Pat. App. 197 ; 3 E. R. 
1102, H. L. ; affg.,11 Fao. Coll. 407.— 
SOOT. 


f. Change of ship's nationalUy.] — 
Failure to mention the change of 
nationality to the xmderwrlters, some 
of whom had a year before insured the 
vessel as a British ship : — Held : a 
oonoealmeut of a material fact which 
voided the policy. — Hutchinson & 
Co. V. Aberdeen Ska Insurance CJo. 
(1876), 3 R. (Ct. of Sees.) 682 ; 13 
L. R. 456.— SOOT. 
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Sect. 16. — Avoidance of policies: Svh-sect. 3, C. <fc 
D.; sub-sects. 4 5. Sect. 17.] 

1304. Knowledge of master.] — Where pltfs. on 
Oct. 25, 1811, effected an insurance on ship at 
& from her port of loading to her port of discharge, 
& it appeared that on July 25 preceding, the ship 
whilst in her port of loading was driven on a rock 
by a storm, but got off without appearing to have 
suffered material damage ; & the captain after- 
wards wrote a letter to pltfs. without communi- 
cating the accident ; which letter reached them 
on Oct. 5 ; & the ship afterwards arrived at her 
port of discharge, where the captain made a 
protest detaihng the accident, & stating that the 
planks of her bottom must have been chafed, 
her bottom otherwise injured by striking on tlie 
rock ; — Held : pltfs. could not recover as for an 
average loss arising from the accident ; for the 
captain was bound to communicate the accident, 
& for want of such communication, the ante- 
cedent damage was an implied exception out of 
the policy ; & the policy not being made void, 
pltfs. could not recover back the premium. — Glad- 
stone V. King (1813), 1 M. & S. 35 ; 105 E. R. 
13. 

Annotations: — Consd. Liudenau v. Desborough (1828), 3 
Mau. & Ky. K. B. 45. Folld. Proudfoot c. Moiitellore 
(1807), L. R. 2 Q. B. 511 ; Stribley r. luiporlal Marine 
InsoG. (1876), 1 Q. B. D. 507. Consd. Blackburn, Low v. 
Vigors (1887), 12 App. Gas. .531. 

1305. General agent — Knowledge withheld from 
assured — Insurance effected by assured.] — 

Proudfoot v. Montepiore, No. 5, ante. 

1306. .] — Blackburn, Low & 

Co. V. Vigors, No. 1308, post. 

1307. Agents to effect policy.] — Lynch v. 
Dunsford, No. 1254, ante. 

1308. Not effecting policy sued upon.] — 

Pltfs. instructed a broker to reinsure an overdue 
ship. Whilst acting for pltfs. the broker re- 
ceived information material to the risk but did 
not communicate it to them pltfs. effected a 
reinsurance for £800 through the broker’s London 
agents. Afterwards pltfs. effected a reinsurance 
for £700, lost or not lost, through another broker. 
The ship had in fact been lost days before pltfs. 
tried to reinsure but neither pltfs. nor the last 
named broker knew it, & both he pltfs. acted 
throughout in good faith : — Held : ( 1 ) the know- 
ledge of the first broker was not the knowledge 
of pltfs.; (2) pltfs. were entitled to recover upon 
the policy for £700. 

A broker is employed to effect a particular in- 
surance. While so employed he receives material 
information — he does not effect the insurance & 
he does not communicate the information. How 
is it possible to suggest that the assured could 
rely upon the communication to the principal of 
every piece of information acquired by any agent 
through whom tlie assui*ed has unsuccessfully 
endeavoured to procure an insurance? (Lord 
Halsbury, C.). 

There is nothing unreasonable in imputing to 
a shipowner who effects an insurance ... all the 
information with regard to his own property 
which the agent to whom the management of 
that property is committed possessed at the time 
& might in the ordinary course of things have 
communicated to his employer. In such a case 
it may be said that the knowledge of the agent 
is the knowledge of the principal. But the case 
is different when the agent whose knowledge it 
is sought to impute to the principal is not the 
agent to whom the principal looks for information 
but an agent employed for the special purpose of 
effecting the insurance. It Ls quite true that the 


insurance would be vitiated by concealment on 
the part of such an agent just* as it would be by 
concealment on the part of the principal. But 
that is not because the knowledge of the agent 
is to be imputed to the principal but because the 
agent of the insured is bound, as the principal is 
bound, to communicate to the underwriters all 
material facts within his knowledge. Conceal- 
ment of these facts is a breach of duty on his 
part to those with whom his principal has placed 
him in communication (Lord Macnaghten). — 
Blackburn, Low & Co. v. Vigors (1887), 12 
App. Cas. 631 ; 57 L. J. Q. B. 114 ; 57 L. T. 730 ; 
30 W. R. 449 ; 3 T. L. R. 837 ; 0 Asp. M. L. C. 
210, H. L. 

Annotations : — As to (1) Distd. Blackburn i’. Haslam (1888), 
21 Q. B. D. 144. Consd. Re Halifax Sugar Refining (/O. 
(1890), 7 T. L. R. 163. FoUd- Wilson v. Salamandra 
Abscb. of St. PoterHburg (1903), 88 L. T. 96 ; Pickersglll 
V. London & Provincial Marine & General Insce., 11912) 
3 K. B. 614. 

1309. Acting as intermediate agent.] — 

Pltfs., underwriters in Glasgow, employed there 
a firm of insui’ance brokers to reinsure a ship 
which was overdue. The brokers received infor- 
mation tending to show that the ship, as was the 
fact, was lost. Without communicating this 
information to pltfs., they telegraphed in pltfs.’ 
name to their own London agents, st ating the rate 
of insurance i^remium wliich pltfs. were prepared 
to pay. Communications followed between pltfs. 
<fe the London agents, & the London agents, 
through a firm of London insurance brokers, 
effected a policy of reinsurance at a higher rate 
of premium, which policy was underwritten by 
deft. : — Held : the policy was void on the ground 
of concealment of material facts by the agents 
of the assured. — B lackburn v. Haslam (1888), 
21 Q. B. D. 144 ; 57 L. J. Q. B. 479 ; 59 L. T. 407 ; 
36 W. R. 855 ; 4 T. L. R. 577 ; 0 Asp. M. L. C. 
326, D. C. 

A nnotation : — PoUd. VVilHOn V. Salainandm Ahkcg. of St. 

1 Petersburg (1903), 88 L. T. 96. 

1310. Agent of underwriters — Reinsurance policy 
— Agent resident abroad.] — Pltfs., who were under- 
writers at Lloyd’s, reinsured a risk on goods by a 
certain steamer on a voyage to a port abroad. 
At the time of the reinsurance the shiiJ had arrived 
& the cargo had been partly discharged & examined 
by Lloyd’s surveyor at the port & found damaged, 
but this fact was not known to pltfs. : — Held : 
the knowledge of IJoyd’s agent at the port abroad 
could nob be treated as the knowledge of pltfs., 
& they were therefore entitled to recover on the 
policy. — Wilson v. Salamandra Assurance Co. 
OF St. Petersburg (1903), 88 L. T. 96 ; 19 T. L. R. 
229 ; 9 Asp. M. L. C. 370 ; 8 Com. Cas. 129. 

D, Evidence. 

See, generally, as to evidence of experts. Evi- 
dence, Vol. XXII., pp. 508 et seq. 

1811. Whether admissible — Broker.] — ^ Carter 
V. Boehm, No. 3, ante. 

1312. Underwriter.] — Durrell v . Beder- 

LEY, No. 120, ante. 

ISIS. ,] — The opinion of one con- 

versant in the business of insurance as a matter 
of judgment, whether the communication of 
particular facts would have enhanced the pre- 
mium is admissible evidence ; but he cannot be 
asked what he himself would have done in the 
particular case. — B ebthon v. Loughman (1817), 

2 Stark. 268. N. P. 

An^tation :—kM, Chapman v. Walton (1833), 10 Bing. 

1314. — I — ,] — merchant resident at 

Sydney shipped goods for England on board the 
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ship C., & by another ship, that sailed after 
her, wrote to an agent in England, & desired him, 
if he received that letter before the C. arrived, 
to wait for thirty days, in order to give every 
chance for her arrival, <Sfc then effect an insurance 
on the goods. The letter was received, & the 
agent having waited more than thirty days, 
employed a broker to effect an insurance, & handed 
the letter to him. The broker told the under- 
writers when the C, sailed, & when the letter 
ordering the insurance was written, but he did 
not state when it was received, nor the order to 
wait thirty days after the receipt of it, before the 
insurance was effected. The C. never arrived. 
In an action on the policy, no fraud was imputed 
to pltf. ; but several underwriters were called 
for deft., who stated, that in their opinion the 
matters not communicated were material ; & 

the jury being of opinion that a material part of 
the letter had been concealed, found a verdict 
for deft. : — Held. : the evidence of the under- 
writers’ opinion was properly received, & even 
without it the jury would have been bound to 
find that the part of the letter not communicated 
to the underwriters was material, & consequently, 
the policy was void. 

I know not how the materiality of any matter 
is to be ascertained but by the evidence of iiersons 
conversant with the subject-matter of the inquiry 
(Lord Tenterden, — Rickards v. Mur- 

dock (1830), 10 B. & C. 527 ; L. & Welsh. 132 ; 

5 Man. & Ry. K. B. 418 ; 8 L. J. O. S. K. B. 210 ; 
109 E. R. 640. 

Anruitatioiis : — Consd. Cumpbcll r. llickards (1833), ft B. 

& Ad. 840. Polld. Chapman u. Walton (1833), 10 Bintc. 

ft7. Reid, Hitohin v. Oroona (1848), 17 L. J. C. P. 145 ; 

Rowley v. L. & N. W. Uy. (1873), L. R. 8 Exch. 221. 

Mentd. CrLp v. Crllllths (183ft), ft Tyr. 619 ; Solly v. 

Nelsh (183ft), i Gale, 227 ; Gibbonw r, Mottmm (i813), 

0 Man. & G. 692. 

1316. .] — (1) The opinion of under- ' 

writers as to the materiality of communicating 
information as to a particular fact previously to 
the effecting of a policy, is not admissible in evi- 
dence. 

(2) The materiality of such a communication is a 
((uestion for the jury not for the ct, — Campbell 
V. Rickards (1833), 5 B. & Ad. 810 ; 2 Nev. & 
M. K. B. 542 ; 2 L. J. K. B. 204 ; 110 E, R. 1001 . 

Annotation :-~Qenerally, Mentd. Hitohin v. Groom (1848), 

6 C. B. 515. 

1316. .] ECCLE.S V. llARVEY (1844), 

4 L. T. O. S. 99. 

1317. .] — ScoTTi.su Shire Ijne, Ltd. v. 

London & Rrovincial Marine & Generat. In- 
surance Co., Ltd., No. 1300, ante. 


Sub-sect. 4. — By Deviation ok Delay. 
Sec, generally, Sect. 14, ante. 


Sub-sect. 6. — By Abandonment of Voyage. 
See Sect. 13, sub-sect. 1, ante. 


Sect. 17.—RECTinCATION OF POUCIES— 

MISTAKE. 

See, generally. Part I., Sect. 10, ante, 

1818. Policy differing from slip — Whether recti- 
fied in accordance with slip.] — Pltfs. underwriters, 
having executed to defts. iron merchants, a policy 
of marine insurance on a cargo which suffered loss, 
filed a bill for a rectification of the poUcy so as to 


make it conformable to that which they said was 
the real contract between the agents, in proof of 
which they produced in evidence the slip which 
was signed by their agent when presented at 
Lloyd’s by a clerk of deft.’s insurance broker. 
DeRs. denied that they ever entered, or intended 
to enter, into any contract other than expressed 
by the policy : — Held : as the slip foiTned no con- 
tract, & there was no binding agreement between 
the parties until the policy was signed & the pre- 
mimn paid, the bill must be dismissed with costs. 
— Mackenzie v. Coulson (1809), L. R. 8 Eq. 
368. 

Annotations : — Reid. Gory v. Patton (1872), L. H. 7 Q. B. 
304 ; Spalding V. Grockor (1897), 13 T. L. R. 396 ; Lovell 
& Gbristmas v. Wall (1911), 104 L. T. 85 ; Schofield r. 
Clough, 11913] 2 K. B. 103. 

1319. Reinsurance.] — The Aik- 

SHAW (1893), 9 T. L. R. 005. 

Annotations : — Reid. Grockor r. Stimge, [1897] 1 Q. B. 330 ; 
Empress Assce. Gorpu. v. Bowring (1905), 11 Com. Gas. 
107. 

1320. .] — Spalding v. Crocker, No 

900, at lie. 

1321. .] — Emanuel & Co. v. Andrew 

Weir A Co., No. 788, ante, 

1322. .] — Maionen ^ Co. v. 

National Benefit Assurance Co., Ltd. (1922), 
38 T. L. R. 257. 

1323. Evidence of mistake — Sufficiency.] — 

Spalding v. Crocker, No. 906, ante. 

1324. Effect of absence of evidence.] — 

In the winding up of a reinsurance co., claims 
were made under (A) : a class of policy which 
was issued by the co. by way of reinsurance on 
a printed form adapted to marine insurance, to 
insure the payment of a sum of money in respect 
of a total loss “ in the event of peace not being 
declared between Great Britain & Germany on 
or before Mar. 31, 1918.” To that policy was 
attached a detachable p.p.i. slip, which expressly 
stipulated as follows : ” This slip is no part of the 
policy, & is not to bo attached thereto, but is to 
be considered as binding in honour on the under- 
writers ; the assured, however, having permis- 
sion to remove it from the policy should they so 
desire. In the event of claim it is hereby agreed 
that tills policy shall be deemed sufficient proof 
of interest. Full interest admitted.” (B) a 
class of marine policy to reinsure a ship therein 
named against marine risks, such policy having 
attached thereto a p.p.i. slip similar in aU respects 
to that wliich was attached to the peace policies, 
which slip in some cases remained attached & 
in others had been detached at the date of the 
claim thereunder. Upon an application by the 
co. to have it determined by the ct., whether claims 
under either of those classes of policy ought to 
be admitted : — Held : (1) as to the peace policies ; 
(a) as the losses insured against were not incident 
to any marine adventure, those policies did not 
come within the definition of a contract of marine 
insurance in Marine Insurance Act, 1906 (c. 41), 
s. 1 ; (b) although they were policies of insurance 
within the meaning of Life Assurance Act, 1774 
(c. 48), & were not mere wagers, yet, having re- 
gard to the description of the subject-matter of 
the insurance, the existence of the p.p.i. «fc f.i.a. 
clauses & the absence of proof of an insurable 
interest in the original assured, notwithstanding 
payment by the reassured under the original 
policy, the policies were by way of gaming & 
wagering & illegal & void under the above men- 
tioned Act of 1774 ; (c) the premiums paid there- 
under were irrecoverable ; (^2) as to the marine 
policies : (d) the p.p.i. slip, having been attached 
to the policies at the time of signing & issuing the 
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Insurance. 


Sed, 17 . — Rectification of policies — Mistake. Sect. 

18; Svh-sects. 1, 2 & 3, A. cE? B. (a) t.] 

same, formed part of those policies in spite of the 
stipulation to the contrary on the slip, & conse- 
quently such policies wore void by Marine Insurance 
Act, 1906 (c. 41), 8. 4, whether the slip remained 
attached to or was detached from the policy at 
the date of the claim thereunder ; (e) even 

assuming the voluntary liquidator occupied the 
position of an officer of the ct., he was not bound 
by any principle of equity or honourable dealing 
to admit claims under those policies which the 
Legislature had declared void ; (f) as the “ long 
slips ’* presented to the insurance co. by the 
assured’s broker as the closing instructions con- 
tained instructions for the insertion of a p.p.i. 
clause, in the absence of evidence of a mutual or 
even a unilateral mistake, those policies ought not 
to be rectified by striking out the p.p.i. clause 
on the ground that the “ short slip ” did not 
stipulate for a p.p.i. clause ; (g) the consideration 
for the payment of the premium having wholly 
failed, claims for premiums paid thereunder ought 
by Marine Insurance Act, 1906 (c. 41), s. 84, to 
be allowed by the liquidator. Accordingly, the 
ct. declared that none of the claims under either 
of the two classes of policy, except in respect of 
the premiums on the marine policies, ought to 
be admitted. — Re London County Commercial 
Reinsurance Office, [1922] 2 Ch. 67; 91 

L. J. Ch. 337 ; 127 L. T. 20 ; 38 T. L. R. 399 ; 
15 Asp. M. L. C. 553. 

Annotation : — As to (2) Beid. Edwards v. Motor Uniou 
Insce., [1922] 2 K. B. 219. 


Sect. 18.— WARRANTIES— EXPRESS. 

Sub-sect. 1. — In General. 

See Part I., Sect. 7, ante ; Marine Insurance 
Act, 1906 (c. 41), ss. 33-35. 


Sub-sect. 2. — Necessity for Strict 
Compliance. 

See Marine Insurance Act, 1906 (c. 41), s. 33 
(3). 

1325. General rule.] — Le Hahn v. Hartley 
No. 86, ante. 

1326. Whether material to risk or not 1 

Kenton v. Berthon (1778), 1 Doug. K. B. 12, n. ; 
yu fij. iv. 10. 

Ar^tation; — Mentd. Belin v. Bumess (1862), 1 B. & S. 


^ policy of marine insurance 
pnmd facw all the words which the policy contains 
except parts of the general form inapplicable tc 
particular transaction, are words of contract. 
Words qualifying the subject-matter of the in- 
fucie are words of warranty con- 
stitutmg a condition which must be complied 
mth, whether it is material to the risk or not 
In considering whether words in a policy were 
int^(Md by the parties to be a warranty regard 
must b e ha d to the nature of the transaction, & 
the known course of business & forms in which 


similar transactions are carried out but not to 
the particular facts found to have occurred at 
the inception of the transaction or during the 
negotiations. — Y orkshire Insurance Co., Ltd. 
V. Campbell, [1917] A. 0. 218; 86 L. J. P. C. 
85 ; 115 L. T. 644 ; 33 T. L. R. 18, P. O. 
Annotations: — ^ReSd. Dawsons v. Bounin, [1922] 2 A. C. 
413 ; Barman v. Union Assce. Soc. (1923), 3^9 T. L. B. 424, 

1328. Performance unavoidably prevented.] — 

Nelson v. Salvador, No. 1344, post. 


Sub-sect. 3. — Subject-Matter of. 

A. Safety of Ship. 

See, now, Marine Insurance Act, 1906 (c. 41), 
s. ,38. 

1329. Ship warranted “well** on given day.] — 

Goods were insured from the lading of them on 
board the ship “ lost or not lost,” & warranted 
well on a particular day ; the ship was lost on 
that day before the policy was underwritten : 
— Held : the underwriter was liable ; for the 
warranty is complied with, if the ship were safe 
at any time of that day. — Blackhurst v. Cockell 
(1789), 3 Term Rep. 360 ; 100 E. R. 620. 

1330. Ship warranted “ in port ** on given day.] 
— Kenyon v . Berthon (1778), 1 Doug. K. B. 12, 
n. ; 99 E. R. 10. 

Annotation : — Refd. Behn v. Biirness (1862), 1 B. & S. 877. 

1331. Policy “at & from** A. to B.] — 

In an action on a policy on a ship at & from A. 
to B., with a warranty that the ship was ” in 
port ” on a given antecedent day, it is not suffi- 
cient that she was safe in some other port than 
A. on that day : the meaning of this policy is, 
that she was safe in the port of A. — Colby v. 
Hunter (1827), 3 C. & P. 7 ; Mood. & M. 81, 
N. P. 

Amiotation: — Refd. Bohn v. BuruesH (1862), 1 B. & S. 877. 

’ Time of 

(a) “ To SaiU’ 
i. On or Before Given Date. 

1332. Ship sailing before day named — To Join 
convoy.] — If a ship, insured at & from Jamaica, 
warranted to have sailed on or before a particular 
day, with a return of premium in case of convoy, 
sail, on or before the day, from her port of lading 
with all her cargo & clearances on board, to the 
usual place of rendezvous at another part of the 
island, for the sale of joining convoy there ready ; 
it is a compliance with the warranty, though she 
be afterwards detained there by an embargo, 
beyond the day. Though such place of rendezvous 
be out of the direct course of the voyage, it is no 
deviation. — Bond v. Nutt (1777), 2 Cowp. 601 ; 
98 E. R. 1262. 

Annotations: — Consd. Tyrle v. Fletcher (1777), 2 Cowp. 
666 ; Bermon v. Wooabridge (1781), 2 Doug. K. B. 781 ; 
Biccard v. Shepherd (1861), 14 Moo. P. C. C. 471. Reid. 
Earle v. Harris (178()), 1 Doug. K. B. 357 ; Thellusson 
V. Ferguflson (1780), 1 Doug. K. B. 360; Moir v. Royal 
Exchange Assco. (1815), .3 M. & S. 461 ; Lang v. Anderdon 
(1824), 3 B. & C. 495 ; Brown v. Tayleur (1835), 1 Ear. 
& W. 578. 

1838 , ,] — Thellusson v. Fergusson, 

No. 995, anie. 

1334. .] — On a warranty to sail from 


PART II. SECT. 18, SUB-SECT. 2. 
18251. Otneral rule .] — Moore v 
Pbovinolax. Insurance Co. (1873). 23 
C. P. 383.— CAN. 

iJ. .J — Brooks - Scanlon 

O'Brien Co., Ltd. v. Boston Insur- 
ance Co., [1919J 2 W. W. li. 129.-— 

CAN. 


^ warranty 

policy of marine Insurance thal 
veMel should bo towed In Sc out 
I certain port Is absolute, & non- 
pllanoe therev^dth la not excuse 
the barratry of the master. — ^Wu 

^ National 

At INSURANCK Co. OP 


Zealand (1886), 4 N. Z. L. R. 343 
(8. C.).— N.Z. 


PART II. SECT. 18, SUB-SECT. 8.— A. 

1829 i. Ship VKirranted “ u>eU " on 
given day.}— A nchor Marine Insur- 
ance Co. V. Kkito (1884), 9 S. C. R. 
483.— CAN. 
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Jamaica, on or before a day certain, if the ship 
departs from her port on that day, with all her 
cargo & clearances on board, & proceeds to the 
place of rendezvous in the island, expecting to 
find convoy & proceed immediately, but is de- 
tained there by an embargo till after the day, the 
departure is a compliance with the warranty, 
although the captain knew of the embargo when 
he sailed, the embargo being only till convoy 
should be ready. — Earle v. Harris (1780), 1 
Doug. K. B. 357 ; 99 E. R. 229. 

1335. .] — A ship being insured at & 

from Surinam, & all or any of the West India 
Islands to lA)ndon, a warranty to sail on or before 
Aug. 1 is satisfied by the ship sailing from Surinam, 
her last port of loading, before Aug. 1, & going 
into Tortola on Aug. 4, to seek convoy, though 
she did not sail from Tortola, which is one of the 
West India Islands, direct for London till after- 
wards. — Wright v, Shiffner (1809), 11 East, 
516 ; 2 Camp. 247 ; 103 E. R. 1102. 

Annotation : — Kefd. Moir V. Koyal Exchange Asscc. (1815), 

3 M. & S. 461, 

1336. Detained within harbour by adverse 

winds.] — Graham v. Barras, No. 1340, post. 

1387. With everything ready for perform- 

ance of voyage.] — Goods were insured at & from 
Demerara to London in ship or ships warranted 
to sail from Demerara on or before Aug. 1, 1823. 
Small ships take in & discharge the whole of their 
cargoes in the river of Demerara ; but there is a 
shoal oil the coast about ten miles out at sea, & 
large sliips usually discharge & take in part of 
their cargoes on the outside of the shoal. Goods 
covered by the policy were laden on board a small 
vessel that completed her cargo in the river, & 
on Aug. 1, the captain having obtained his clear- 
ance, set sail, proceeded down the river, & about 
two miles out to sea, & then anchored, the tide 
being low. On Aug. 3 he crossed the shoal, & 
on Aug. 8 the vessel was lost by perils of the sea ; — 
Held : the vessel sailed from Demerara on Aug. 1 
within the meaning of the policy, & the warranty 
was thereby satisfied. 

It is clear that a warranty to sail, without the 
word from, is not complied with by the vessel’s 
raising her anchor, getting under sail, & moving 
onwards, unless at the time of the performance 
of these acts she has everything ready for the per- 
formance of the voyage & such acts are done at 
the commencement of it, nothing remaining to 
be done afterwards (Abbott, C.J.). — Lang v. 
Anderdon (1824), 3 B. & G. 495 ; 5 Dow. & Ry. 
K. B. 393 ; 3 L. J. O. S. K. B. 62 ; 107 E. R. 817. 

Annotations : — Apld. Pittegrew v. Pringle (1832), 3 B. & Ad. 

514. Beld. Graham v. Barras (1834), 5 13. & Ad. 1011 ; 

Sea Insoe. v. Blogg, [1898] 1 Q. B, 27. Mentd. Roelandts 

V. Harrison (1854), 23 L. J. Ex. 169 ; Van Beggen v. 

Baines (1854), 9 Exch. 523. 

1388. Ship dropping down river before day 
named — Ready for sea.] — A policy of assurance on 
freight & goods, per ship named, at & from Portneuf 
to London, warranted to sail on or before Oct. 28 
& on Oct. 26 the ship dropped down from Portneuf 
with an incomplete crew for the voyage, & on 
Oct. 28 reached Quebec, which was the nearest 
place where she could obtain a clearance, & there 
completed her crew, & on Oct. 29 obtained her 
clearance, & sailed the next day : — Held : the 


dropping down from Portneuf to Quebec on 
Oct. 26 was not a compliance with the warranty. — 
Ridsdale V. Newnham (1815), 3 M. & S. 456 ; 106 
E. R. 681. 

Annotations : — Consd. Bouillon v. Lupton (1863), 15 C. B. 

N. S. 113. Reid. Lang v. Anderdon (1824), 3 B. & C. 

495 ; Hudson v. Bilton (1856), 2 Jur. N. 8. 784. Mentd. 

Van Baggen v. Baines (1854), 9 Exch. 523 ; Thompson v. 

GiUespy (1865), 5 E. & B. 209. 

1339. .] — Pltf. effected an insurance 

on freight, etc., by a ship, subject to certain regu- 
lations, which provided that vessels should not 
sail from ports in Ireland after Sept. 1 ; & that 
the time of clearing at the custom house should 
be deemed the time of sailing, provided the ship 
were then ready for sea. Pltf.’s ship being in 
the port of Sligo, dropped down the river before 
Sept. 1, in readiness for sea, except that she had 
not her full quantity of ballast, there being a bar 
at the mouth of the river, which the ship could 
not have crossed with that quantity on board. 
Boats were in waiting on the outside on Sept. 1, 
to ship the remainder of the ballast, & the vessel 
crossed the bar on that day, but stuck in doing 
so, & the master, to ascertain what damage she 
had received, put into an adjacent port without 
taking the rest of his ballast, which was not done 
till Sept. 4, & the vessel proceeded upon her 
voyage on Sept. 8 : — Held : the ship’s dropping 
down the river, & crossing the bar, without her 
full ballast, was not a sailing ; & until the ballast 
was completed she was not ready for sea within 
the rule referred to by the policy. — Pittegrew v. 
Pringle (1832), 3 B. & Ad. 514 ; 110 E. R. 186. 

Annotations: — FoUd. Graham v. Barras (1834), 6 B. & Ad. 

1011. Consd. Bouillon v. Lupton (1863), 15 C. B. N. S. 

113. Refd. Roelandts v. Harrison (1864), 2 C. L. R. 995. 

Mentd. The Lady Clermont (1870), 23 L. T. 283. 

1340. .] — A ship was insured from 

Apr. 1, 1831, to Jan. 1, 1832, warranted not to 
sail foreign after the times limited in certain club 
rules. The rules or warranties of the club limited 
the times of sailing to different parts of the world, 
& by a distinct warranty (the ninth) it was de- 
clared, that the time of clearing at the custom 
house should be deemed the time of sailing, 
provided the ship was then ready for sea. The 
vessel insured was bound for the Bay of Fundy, 
from Dublin, &; the last day for sailing, by the 
rules, was Sept. 1. She cleared out on Aug. 31, 
& diopped down the Liffey on Sept. 1, with an 
incomplete crew, though a full complement was 
engaged before the ship cleared out, to a place 
witliin the port of Dublin, where she lay at anchor 
the rest of the day. During that day the whole 
crew came on board, & on Sept. 2, she proceeded 
on her voyage, having been prevented from doing 
so on Sept. 1 by an unfavourable wind. She was 
afterwards lost; — Held: (1) the policy must be 
construed as incorporating the ninth article of 
warranty, & not merely the several directions as 
to the times of sailing ; (2 ) the ship did not actually 
sail till after Sept. 1, & she was not ready for sea 
at the time of clearing out, the whole crew not 
being then on board ; (3) the words in the ninth 
article of warranty, “ provided the ship is then 
ready for sea,” if incorporated with the policy, 
must be limited to the point of time at which the 
clearances were obtained, & as the vessel was not 


PART II. SECT. 18, SUB-SECT. 3.— 
B. (a) i. 

1886 i. Ship sailing before day named 
— Detained loithin harbour by adverse 
winds.] — ^A vessel insured for a voya^fe 
from (D. to S., left the wharf at C. on 
Deo. 3, with the bond fide intention of 
oommenolng her voyacre. After pro- 
ceeding a short distance she was 

J. — ^VOL. 


obliged, by stress of weather, to anchor 
within the limits of the harbour of C. 
& remained there until Dec. 4, when 
she proceeded on her voyage : — Held : 
this was a compliance with a warranty 
In the policy of insurance to sail not 
later than Deo. 3, but a breach of a 
warranty to sail from the port of C. 
not later than Deo. 3. — Robertson v. 


Pugh (1888), 16 S. C. R. 706.— CAN. 

g. Ship not sailing by day named 
— Underwriters not liable .] — Duncan & 
Co. V. BRrnsH America Insurance 
Co. (1871), 1 P. E. I. 370.— CAN. 

h. .1 — Stirling ifc Robert- 

son r. Goddard (1822), 1 8h. So. App. 
238.— SCOT, 



iNSUBANOB. 


I 


oux* 


“ 2 CrL:'RV99o ; Sharp r. Gibbs (IHOT), i a. cc i>. 

.]— A policy of insurance con- 
tained a warranty “ not to sail for Britjj^ Noith 
America after Aug. 15.” The vessel, on the morn- 
ing of Aug. 15, was cleared at the custom house ot 
Dublin, & ready for sea. She was then lying m 
the custom house dock, which opcn^ into the 
river Lifley, which forms part of Dublin harbour. 
She was afterwards, on the same day, hauled out 
of dock & warped down the river liffey about 
half a mile, towards the mouth of the harbour, 
which was some miles distant, for the purpose of 
proceeding on her voyage to Quebec, in North 
America. At the time of so moving the vessel, 
the master & crew knew it to be impossible to get 
to sea that day. The next day she was warped 
a little furt^her down the river, & on Aug. 17, 
when the wind changed, she got to sea. The jury 
having found that the master A crew fully intended 
to sail for Quebec on Aug. 15, if it had been possible, 
& did all they could, & used every means & exertion 
so to do, & that they intended by so doing to put 
themselves in a better situation for the prosecu- 
tion of the voyage, & not merely & solely to fulfil 
the warranty : — Held : the vessel was in the prose- 
cution of her voyage on Aug. 15, A the warranty 
not to sail for British North America after that 
day, had been complied with. — CocKltA^■K r. 
Fishek (1835), 1 Cr. M. A K. 809 ; 149 E. K. 1307 ; 
sub nom. FisHEU v. CociroAN, 5 Tyr. 490 ; 4 

L. J. Ex. 328, Ex. Oh. 

Annotation Refd. Scu Insco. v. lUogK, [1898] 2 Q. B. ,‘>98. 

1342. Ship not sailing by day named — Owing to 
embargo.] — If a ship warranted to sail on or before 
a particular day, be prevented from sailing on the 
day by an embargo, the warranty is not complied 
with. — Hoke v. Whitmore (1778), 2 Cowp. 784 ; 
98 E. K. 1300. 

1343. Ship not breaking ground by day named.] — 

Rogers v. Royal Exchange Assurance Co. 
(1787), 2 Park on Marine Insurances, 7th ed. p. 497. 

Annotations : — Reid. Moir r. Royal Exchange A.ssce. (1815), 

1 Marsh, 570 ; Fisher r. Cochrane (1835), 4 H. J. Ex. 328, 

1344. Proceeding along moorings short distance 
— Ready for sea.] — Wananty to sail on or before 
a day certain is not complied with by being ready 
to sail A proceeding a short distance along the 
moorings ; nor is strict performance dispensed 
with by an unavoidable necessity preventing it. — 
Nelson v. Salvador (1829), Dan. A LI. 219 ; 
Mood. A M. 309. 

Annotation : — Reid. Fisher v. Cochran (1835), 5 Tyr. 496. 
Compare Nos. 1338-1341, ante. 

ii. After Given Date. 

1345. Ship sailing before day named — To load 
cargo at named port — Sailing thence after day 
named.] — Vezian v. Grant (1779), Marshall on 
Marine Insurances, 4th ed. 284 ; 2 Park on Marine 
Insurances, 7th ed. p. 485, N. P. 


[b) “ To Sail from." 

1348. Anchoring two miles out to sea.]— Lang 
V. Anderdon, No. 1337, ante. 

1349. Loss before arrival at terminus a quo— 

Warranty never operative.] — Declaration on a 
policy of insurance, wlieivby a ship was insured 
” at A from New York to Quebec, during her stay 
there, thence to the United Kingdom ; the said 
sliip being warranted to sail from Quebec on or 
before Nov. 1, 1853.” Averments, that on 

Oct. 15, 1853, the said sliip sailed from New York 
on her voy.agc to the United Ivingdom by way of 
Quebec, A whilst on such voyage A before her 
arrival at Quebec, struck on certain rocks, A was 
totally lost. Breach : non-payment of the sum 
insured. Plea : that, during the whole of Nov. 1, 
1853, the vessel was at sea, proceeding on her 
voyage between New York A Quebec ; that the 
lo.ss took place several days after Nov. 1, 1853, A 
whilst the vessel was still proceeding on the voyage 
between New York A Quebec ; t hat the vessel 
did not sail from New York until Oct. 15, A the 
time between that day A Nov. 1 was not, at that 
season of the year, reasonably sufficient to enable 
the vessel to comply with the warranty of sailing 
from Quebec on or before Nov. 1, 1853. On 
demurrer : — Held : according to the true con- 
struction of the w'arranty there was no limitation 
of time as respected the voyage between New 
York A Quebec ; but as to the voyage from 
Quebec to the United Kingdom the underwriters 
were not responsible, unless the vessel sailed from 
Quebec on or before Nov. 1, 1853 ; A therefore 
the plea was bad. — Baines v. IIolland (1855), 
10 Exch. 802 ; 3 C. L. R. 593 ; 24 L. J. Ex. 204 ; 
156 E. R. 065. 

1360. Voyage in different stages — Requiring 
different equipments.] — Bouillon v. Lupton, No. 
1515, post. 

See, also, Nos. 1513-1518, post. 


(c) ” To Depart." 


1351. What is sufficient compliance — Leaving 
port on or before day — Detention in harbour after 
setting sail.] — Policy of assurance on ship at A 
from Memel to the ship’s port of discharge in 
England, warranted to depart on or before a 
particular day : — Held : tliis warranty required not 
only that the ship should set sail on the voyage, 
but that she should be out of the port on or before 
the day ; A therefore where she set sail on the 
voyage before the day, but was detained within 
the harbour by adverse winds until after the day, 
this was not a compliance with the warranty. — 
Moir v. Royal Exchange Assurance Oo. (1816), 
3 M. A S. 461 ; 105 E. R. 683. 


Annotations 
Exch. 523 
699. 


■ — Mentd. Van B^geu v. Baines (1854), 9 
; Postlethwaite v. Fi*eeland (1880), 6 App. uas. 


1348 i. Ship not breaking ground by 
day nomed.1— Where a policy covered a 
vessel during her voyage from port A. 
to port B., with a stipulation that the 
vessel should leave A. before Oct. 1 ; 
A on Sept. 30 she made ready for sea 
A took up two anchors, but could not 
take up two remaining, owing to stress 


of weather, A was imable to leav 
until Oct. 2, A was lost on Oct. 4 
Held : the vessel was not In prosecutlo 
of the voyage on Sept. 30, A th 
warranty to sail on that day beln 
broken, the insurance could not b 
recovered. — Warren v. Thomas (1861 
3 Nfld. L. R. 168.— NFLD. 


k. Sialenient in application amounts 
to a loarranty .] — The statement in the 
application os to the time of sailing 
is properly inserted as a warranty. 
— Royal Canadian Insurance Oo. v. 
Pugh (1887), 20 N. 8. R. (8 K. A Q.) 
133 ; 8 0. L. T. 378.— CAN. 
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C. Sailing with Convoy, 

1352. Meaning of.] — In a policy of insurance, 
the words “ warranted to depart with convoy ” 
mean, that the ship shall depart with convoy for 
the voyage ; & therefore if a ship without fraud 
depart with convoy, & they are separated by stress 
of weather, & the ship insured is lost during the 
separation, without any default in the captain, the 
terms of the policy are complied with, & the 
underwriters liable. — J efferies v. Leoendua 
(U$ 01 ), Carth. 21(1 ; Holt, K. B. 465 ; 3 I^v. 320 ; 
4 Mod. Rep. 68 ; 2 Salk. 443 ; 1 Show. 320 ; 89 
E. R. 590. 

AnnoUitiovs : — Expld. Mead r. Davison (IS.'i.')), 3 Ad. & 
El, 303. Refd. Gordon v. Morley, C'ampcll v. Bordicn 
(1747), 2 Strn. Mentd. Nuntes r. ThoiuTiBon (1802), 

2 East., 385 ; I’ritehard v. Merchant’s & Tradestnan’s 
Mutual Life-Assce. Soe. (18.')8), 3 C. 11. N. S. 022 ; liritoin 
S.S. Co. r. IE, British India Steam NaviKatioii Co. r. 
Green & Liverpool it Lojidon War Bisks Insee,, [1019} 
2 K. H. ()7(). 

1353. .] — In a policy of insurance, “ sailing 

with convoy,” moans “ sailing with convoy for the 
voyage.” — L ili.y v. Ewer (1779), 1 Doug. K. B. 
72 ; 99 E. R. 50. 

Annofnlions : — Expld. Eden r. Parki.son (1781), 2 Doup. 
K. 11. 732. Mentd. Anderson v. l^itcher (1800), 2 Bos. & I*. 
194. 

1354. Ship sailing with convoy — Separated by 
necessity — Without wilful default of master.] 

Jefferies v. I.iEgendra, No. 1352, ante. 

1355. .] — Harrington v. Halkei.d 

(1778), 2 Park’s Marine IiLsurances, 8th ed. p. 639. 

1356. .] — Waltham v. Thompson 

(1801 ), Marshall on Marim* Insurances, 4th ed. 294. 

1357. Return to port — Sailing thence 

without convoy.] — A vessel wliich sails with con- 
voy, is driven back by weatln;!’ into her port of 
clearance, may lawfully sail thence again with her 
cargo on the voyage, without waiting for the next 
convoy from the same port, or joining convoy from 
nny other port. — L aing v, Glover (1813), 5 
Taunt. 49 ; 128 E. R. 604. 

1358. Departure from place of having convoy.] — 
Lethulier’s (Use, No. 313, ante. 

1359. .] — Victorin v. Gleeve (1746), 2 

Stra. 1250 ; 93 E. R. 1162. 

AnnnUdions : — Consd. Anderson r. Pitcher (1800), 2 Bos, A' 
P. 104. Reid. lilhbert v. Pi^ou (1783), 3 Doug. K. B. 
224 ; Webb u. Thomson (1797), 1 Bos. & P. a ; Sanders<»n 
V. Busher (1814), 4 (’amp. 54, n. 

1360. .] — A ship may go to the general 

convoy at the hazard of the underwriters.^ — 
Gordon v. Morley, Campell v. Bordieu (1747), 
2 Stra. 1265 ; 93 E. H. 1171. 

1361. .] — Policy on the ship Elizabeth, 

from Tortola to London, with warranty to sail 
with convoy for the voyage. The commander of 
the convoy sent a ship to bring up the merchant- 
men from Tortola, the usual mode of convoying 
ships from that place, but the ship so sent was not 
to form part of the convoy for the remainder of 
the voyage. The Elizabeth sailed with the 
ship so sent, but was lost before she joined the 
commander of the convoy : — Held : the warranty 
was complied with. — M anning v. Gist (1782), 3 
Doug. K. B. 74 ; 99 E. R. 545. 

1362. Convoy to other destinations avaiiable 

on way to rendezvous.] — Where there is a warranty 
in a policy of insurance that the ship shall sail with 
convoy, she may sail without convoy from her 
loading port to the place of rendezvous for convoy 
for the voyage, although there be convoy for 
ships on other destinations between the loading 
port & place of rendezvous. — Warwick v. Scott 
(1814), 4 Camp. 62, N. P. 

1363. Ship without sailing orders — Under pro- 


tection of convoy.] — V erdon v. Wilmot (1744), 2 
Park’s Marine Insurances, 7th ed. p. 500, n. 
Annotation : — Consd. Anderson v. Pitcher (1800), 2 Bos. & P. 

164. 

1364. .] — Victorin v. Cleeve (1746), 

2 Stra. 1250 ; 93 E. R. 1162. 

Annotations : — Consd. Anderson v. Pitcher (1800), 2 Bos. & 

P; 164. Refd. Hibbcrt v. Plgou (1783), 3 Doug. K. B. 224 ; 

W'ebb V. Thomson (1797), 1 Bos. & P. 5 ; Sanderson v. 

Busher (1814), 4 Camp. 54, n. 

1365. Under protection of ship not ap- 

pointed as convoy.] — Sailing under the protection 
of an armed sliip, not appointed by Govt, as the 
convoy, is not a compliance with a warranty to 
depart with convoy. The general rule is, that in 
order to constitute a sailing with convoy, sailing 
orders must be obtained. — H ibbert v. Pigou 
( 1783), 3 Doug. K. B. 224 ; 99 E. R. 624. 
Annokitions : — Distd. D’Eguino v. Bewicke (1795), 2 Hy. Bl. 

551. Consd. Anderson v. Pitcher (1800), 2 Bos. & P. 16-,. 

Refd. Webb t\ Thomson (1797), 1 Bos. & P. 5 ; Cohen v. 

Hinckley (1808), 1 Taunt. 249. 

1366. .] — Sailing orders are necessary to 

the performance of a warranty to depart with 
convoy unless paidicular circumstances exempt 
the insured from the general rule. — W ebb v. 
Thomson (1797), 1 Bos. & P. 5 ; 126 E. R. 746. 

Annotation : — Consd. Anderson v. Pitcher (1800), 2 Bo.s, & 

P. 161. 

1367. .] — France v. Kirwan (1798), Park’s 

Marine Insurances, 7th cd. p. 502 ; 1 Marshall on 
Marine Insurances, 4th ed. 292, n. 

Atmotnlion : — Refd. Anderson r. Pitcher (1800), 2 Bos. & P. 

164. 

1368. .] — A warranty to depart with convoy 

is not eoiriplied witli, unless sailing instructions be 
obtained before the ship leaves tluj place of 
rendezvous, if by due diligence of the masttu* they 
can be then obtained. — A nderson v. Pitcher 
( 1800), 2 Bos. & P. 164 ; 126 E. R. 1210. 

Annotations : — Mfintd. Maxwell v. Deare (1854), 23 L. T. 

O. S. 1 ; Sweeting v. Pearce (1859), 0 Jur N. S. 753. 

1369. Sailing with convoy appointed — Different 
ships.] — S mith v. Readshaw (1781), 2 Park’s 
Marine Insurances, 8th ed. p. 708. 

1370. Convoy appointed for part only of 

voyage.] — A policy of insurance is effected on a 
sliip, on a voyage from A. to C. warr, anted to 
depart with convoy for the voyage. The convoy 
appointed is to B. a port in the course & near to C. 
I’his is a compliance with the wari’anty, & the 
underwriters are liable, the ship being captured 
in the passage from B. to C. The term convoy, 
in a policy, means such a convoy as shall be 
appointed by government. — D’E guino v. Bewicke 
( 1795), 2 Hy. Bl. 551 ; 126 E. R. 697. 

1371. Changing convoy — Usage.] — De Garey 
V. Clagget (1795), 2 Park’s Marine Insurances, 
8th ed. p. 708. 

1372. Ship sailing without convoy — Neglect of 
insured.] — T aylor v. Woodness (1764), 2 Park’s 
Marine insurances, 8th ed. p. 707. 

1373. Hostilities ceasing — No convoy ap- 

pointed.] — Deft, having chartered a ship put her 
up at Lloyd’s, with notice that she would sail with 
the first convoy. Pltfs. shipped goods on board, & 
insured them with a warranty that the ship should 
sail with convoy. Before the ship sailed the 
X)reliminaries of peace were gazetted, & liostilities 
on the pai’t of the King’s subjects were forbidden, 
& ships taken by the various powers within certain 
limits & certain times were to be restored. Govt, 
appointed no convoy, & the ship sailed w'ithout, 
but with French, Spanish, & American passports. 
No notice was given by deft, to pltfs. that the ship 
was about to sail without convoy- The ship was 
run down & lost the day after she sailed. In an 
action against deft, for breach of liis contract, 

N 2 
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Sect, 18. — Warranties — Express: Suh-sect. 3, C.^D., 
E, & F. (g).] 

whereby pltfs. were deprived of the benefit of 
their policy ; — Held : pltfs. were entitled to re- 
cover. — P hilips v, Baillie (1784), 3 Doug. K. B. 
374 ; 99 E. R. 703. 

D. Course of Voyage. 

1374. Voyage to prohibited destination.] — A 

marine pohcy was made subject to certain rules, 
one of which was that ships were not to sail from 
any of the ports following, between the times set 
opposite thereto, that is to say, from any port on 
the east coast of Great Britain between Oct. 6 & 
Apr. 6 to any port in the Belts between Dec. 20 & 
Feb. 15. Pltf.’s vessel sailed, on Feb. 8, for F., 
a port in the Belts, & was lost. In an action by 
the assured against the insurer: — Held: (1) the 
rule amounted to a warranty, not to an excep- 
tion, & pltf. was not entitled to recover in respect 
of the loss ; (2) the word “ to ” as used in this rule 
meant “towards.” — Colledoe v. Harty (1851), 
6 Exch. 205 ; 20 L. J. Ex. 146 ; 16 L. T. O. S. 
372 ; 166 E. R. 515. 

Annotations : — As to (2) Consd. Itoolandte v. Harrison (1854), 

23 L. J. Ex. 169. Befd. Provincial Insce. of Canada v. 

Leduc (1874), L. R. 6 P. C. 224 ; Simpson S.S. Co. r. 

Premier Underwriting Assocn. (1905), 92 L. T. 730. 

1375. .] — Provincial Insurance Co. op 

Canada v. Leduc, No. 1435, post. 

1376. Loss before reaching prohibited area.] 

— Simpson S.S. Co., Ltd. v. Premier Under- 
writing Assocn., Ltd., No. 801, ante. 

E. “ Free from Capture j’’ etc. 

1377. “ In port or ports — Capture in open road 
outside harbour.] — If a ship be warranted free of 
capture or seizure in port or ports, a capture by an 
enemy’s ship while the vessel insured is lying in an 
open road, outside of an harbour, is not within the 
warranty. — Brown v. Tierney (1809), 1 Taunt. 
517 ; 127 E. R. 934. 

Annotations: — Consd. Dalgleish v. Brooke (1812), 15 East, 

295. Apld. Levy v. Vaughan, Levy v. Buck (1812), 4 

Taunt- 387. Distd. Cockey v. Atkinson (1819), 2 B. & Aid. 

460. Be!d. Hunter v. Northern Marine Insoe. (1888), 13 

App. Cas. 717. 

1378. Capture In place not within limits of 

port.] — A warranty in a policy of insurance against 
capture in port does not protect the underwriters 
from a loss happening by capture in a place which 
is not within the limits of any port, although it 
may be within the headlands at the mouth of a 
river. Therefore where a ship insured from 
Rotterdam to London & “ warranted free from 
capture in port,” was captured while lying at 
anchor near Ghoree, in the river Maes, the under- 
writers were held liable. — Baring v. Vaux (1810), 

2 Camp. 541, N. P. 

Annotation : — Distd. Jarman v. Coape (1811), 2 Camp. 613. 

1379. Question for jury.] — Whether a 

vessel warranted free of capture in port, be in a 
port or not at the time of her capture, is purely a 
question of fact for the jury. — Reyner v. Pearson 
(1812), 4 Taunt. 662 ; 128 E. R. 491. 

Annotation : — ^Beld. Reyner v. Hall (1813), 4 Taunt. 725. 

1380. “ In ship’s port of discharge ” — Capture in 
open sea outside port — ^By force issuing from port.] 
— ^A warranty against capture in the ship’s port 


of discharge, does not include capture in the open 
sea on the outside of the port by a force issuing 
from the port of discharge. — Mellish v. Stani- 
FORTH (1811), 3 Taunt. 499 ; 128 E. R. 198. 

1381. Ship anchored in roads of port.] — 

If goods insured are warranted free from capture 
& seizure in the port of discharge, & the goods 
being destined to Pillau are seized while the ship 
is lying at anchor in Pillau Roads, tliis is a seizure 
in the port of discharge within the meaning of the 
warranty. — Maydhbw v. Scott (1811), 3 Camp. 
205, N. P. 

1382. .] — Under a policy of insurance 

on goods from London to any ports or places in 
the Baltic, backwards & forwards, etc. ; with 
leave to touch, stay, & trade at all places for all 
purposes, & to take in & discharge goods whereso- 
ever the ship might touch at ; & in case it should 
be found dangerous to enter such ports & places, 
or the captain was not allowed to discharge the 
cargo, with leave to return, etc., until he found a 
port which he could enter with safety : the in- 
surance to continue until the ship &- goods arrived 
at as above ; upon the ship until moored at 
anchor twenty-four hours' in safety, & upon the 
goods until the same should be there discharged &> 
safely landed : at a premium of 14 guineas, to 
return £7 per cent, for arrival : with warranty of 
the goods free from capture or seizure in the ship’s 
ports of discharge: — Held: (1) the ship having 
arrived in the outer Road of Pillau, which is a 
bar harbour, where large ships like this are obliged 
to discharge part of their cargoes into lighters to 
enable them to go over the bar into the inner har- 
bour, where they discharge the remainder ; & the 
capt^n having anchored two miles & a quarter 
further out than ships usually lie for this purpose ; 
but which difference was negatived by the verdict 
of the jury as material to the object of inquiry ; 
& having gone on shore to report his ship & cargo, 
& obtain permission to discharge his cargo, & to 
give directions for it ; & having returned in five 
or six days, when he was accompanied by Prussian 
soldiers & a pilot, who took possession of the ship 
& cargo, & discharged part of it into a hghter in 
the place where the ship remained at anchor, & 
afterwards carried her over the bar into the inner 
harbour, where the goods were finally confiscated ; 
this was an arrival in the captain’s elected port 
of discharge, so as to discharge the underwriters 
from the loss by seizure there, within the meaning 
of the policy ; (2) the assured were entitled to a 
return of £7 per cent, premiuin “ for arrival,” in 
circumstances which discharged the underwriters 
from any loss. — Dai.glei8h v. Brooke (1812), 15 
East, 295 ; 104 E. R. 856. 

Annotations: — As^ to (1) Consd. Keysor v. Scott (1812), 4 

Taunt. 660. Distd. Levy v. Vaughan, Levy v. Buck (181 2), 

4 Taunt. 387. Reid. Levin v. Newnham (1813), 4 Taunt. 

722 ; Whltwell v. Haniaon (1848), 2 Exch. 127. 

1383. Capture In open river — Ship waiting 

to discharge clandestinely.] — If bv a policy of in- 
surance the ship is warranted “ free of capture & 
seizure in her port or ports of discharge,” So she is 
taken in an open river not within the limits of any 
regular port, waiting for an opportunity there to 
discharge her cargo in a clandestine manner, the 
place where she is taken is to be considered her 
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1874 i. Voyage to prohibited destina- 
tion .] — Richard S-8. Co., Ltd. v. 
China Mutual Insurance Co. (1907), 
42 N. 8. R. 240 ; 4 E. L. R. 269.— 

CAN. 

1876 i. Loss before reaching pro- 

hibited area .] — b vessel. Insured under 


a time policy with a clause prohibiting 
her entering certain waters after 
Oct. 1, set sail after that date from the 
wd of the wharf at C., bound for M., 
& stranded about a quarter of a mile 
from the end of the wharf, but before 
she had cleared the harbour : — HeM : 
in view of the proved intention to enter 
the prohibited waters, manllested by 


the unequivocal overt act of sotting 
sail from the wharf at C. bound for M., 
the risk insured against did not attach. 
— Robertson v. Stairs (1876), 10 
N. 8. R. (1 R. & C.) 345.— CAN. 

137611, .] — Moran v. 

Taylor (1884), 24 N. B. R. 39.— CAN. 
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port of discharge within the meaning of the policy, 
& the underwriters are not liable for the loss.^ — 
Jarman v. Coapb (1811), 13 East, 394 ; 2 Camp. 
613 ; 104 E. R. 422. 

Annotations: — Expld. Dalprlelsh v. Brooke (1812), 15 East. 

295. Consd. Levy v. Vaughan, Levy v. Buck (1812), 4 

Taunt. 387. 

1384. Capture two & a half miles from 

port.] — Where goods insured were warranted free 
frorn seizure in the port of discharge, the captain 
having arrived within about two miles & a half 
frorn the harbour of the place to which he was 
destined, cast anchor & made a signal for a pilot ; 
a pilot boat in consequence came out with douan- 
niers on board, who carried him into the harbour, 
where the cargo was seized & condemned : — 
Held : this was a seizure in her port of discharge 
within the meaning of the warranty. — Oom v. 
Taylor (1812), 3 Camp. 204, N. P. 

1386. Capture three miles outside road- 

stead.] — A policy contained a warranty by the 
assured against confiscation by the govt, in the 
ship’s port of discharge. A vessel destined to 
discharge at Pillau, anchored two German miles 
from Pillau, three English miles without the road- 
stead whei‘e vessels unload in order to come over 
the bar into the inner harbour ; & was captured 
at her moorings by soldiers coming off in a boat 
from Pillau : — Held : this loss was not within the 
warranty. — Levy v. Vaughan, Levy v. Buck 
(1812), 4 Taunt. 387 ; 128 E. R. 380. 

1386. Ship moored outside harbour.] — 

If a vessel is taken at her moorings, being neither 
within the caput portus, nor within that part of a 
haven where ships unload, the underwriter is not 
discharged by a warrant against “ capture in the 
ship’s port of destination.” — Keyser v. Scott 
(1812), 4 Taunt. 660 ; 128 E. R. 490. 

Annotations: — Consd. Levlu v. Nownham (1813), 4 Taunt. 

722. Distd. Colby v. Hunter (1827), 3 C. & P. 7. Refd. 

Whltwell V. HarriHon (1848), 2 Exoh. 127. 

1387. Capture eight miles from shore.] — 

Levin v. Newnham (1813), 4 Taunt. 722 ; 128 
E. R. 514. 

1388. Question for Jury.] — Whether the 

place where a vessel casts anchor is within her 
port of discharge, is a fact for the jury, not a 
question of law. — Levin v. Newnham (1813), 4 
Taunt. 722 ; 128 E. R. 514. 

1389. “ Free from confiscation ” — Whether risk 
of seizure covered.] — A warranty in a policy of 
insurance, freeing thc^ underwriter from loss by 
confiscation of the govt, in the ship’s port of 
discharge, does not apply to a case where, upon 
the arrival of the ship in the Roads of Pillau 
within the Prussian dominions, she was boarded 
by two different parties, one of Prussian soldiers, 
& the other the crew of a French privateer, who 
disputed the possession of her, but agreed to take 
her into Pillau, in order to settle their claims ; 
upon which the Prussian Govt, referred the matter 
to the French Govt, at Paris, where the ship was 
condemned as prize to the French captors, & 
afterwards given up to them. For the terms of 
the warranty import something more to be done 
on behalf of the local govt, of the port of discharge 
than the mere act of seizure by or with the per- 
mission of such local government. 

If underwriters wish to guard against such a 
risk generally, they insert a clause to be free from 
seizure, generally, in the port of discharge, accord- 
ing to the common practice in these cases, &. not 
merely to be free from confiscation, which is of 
more confined meaning (Lord Ellenborouoh, 
O.J.). — liBVlN V. AiXNU'rr (1812), 16 East, 267 ; 
104 E. R. 846. 


What amounts to capture, seizure, etc.] — See 

Sect. 20, sub-sect. 4, B.-F., post. 

F, Neutrality, 

(a) In General, 

See Marine Insurance Act, 1906 (c. 41), ss. 36 & 
37 ; Prize Law. 

1390. Effect of breach — Policy void.]— False 
warranty in a policy of insurance will vitiate it, 
though the loss happens in a mode not affected by 
that falsity. — Woolmer v, Muilman (1763), 1 
Wm. Bl. 427 ; 3 Burr. 1419 : 96 E. R. 243. 

1391. Meaning of warranty — Owned by neutral 
national.] — A warranty on a policy of insurance of 
a ship being American does not mean that she is 
American built, but that she is the property of an 
American subject. — Wilson v. Backhouse (1797), 
Peake, Add. Gas. 119, N. P. 

See, also. No. 1401, post. 

1392. Ship entitled to privileges of neutral 

flag.] — A warranty in a policy of insurance, that 
the ship is American property means that the ship 
is entitled to aU the privileges of an American flag : 
& if she has no passport on board, which is re- 
quired by the treaty between France & America, 
the warranty is not complied with, & the assured 
cannot recover against the underwriter, though 
in fact the ship suffers no inconveniences in the 
voyage from the want of the passport. — Rich v, 
Parker (1798), 7 Term Rep. 705 ; 2 Esp. 615 ; 
101 E. R. 1210. 

Annotations : — Consd. Baring v. CJlagett (1802), 3 Bos. & P. 

201. Refd. Bell V. Carstairs (1811), 14 East, 374. 

See, also, No, 1401, post. 

1393. What is sufficient compliance — Neutrality 
at commencement of risk.] — Under a warranty in 
a policy of insurance, that the ship & cargo are 
neutral property, it is sufficient that they are 
neutral when the risk commences. — Eden v, 
Parkison (1781), 2 Doug. K. B. 732 ; 99 E. R. 468. 

Annotations : — Refd. Furtado r. Rogers (1802), 3 Bos. & P. 

191. Mentd. Robertson v. Harris, [1900] 2 Q. B. 117. 

1394. .] — If goods be insured from A. 

to B. in a neutral ship, it is sufficient to charge the 
underwriters, that the ship was neutral when she 
sailed. 16 Geo. 3, c. 5, which subjected to for- 
feiture all American ships, & all other ships with 
their cargoes trading to any port of the colonies, 

• does not extend to the property of Americans on 
board any other ship not trading to one of those 
ports : so that an insurance of the property of 
Americans in a Dutch ship from Amsterdam to 
St. Eustatia is not prohibited by that Act. If a 
ship or cargo, insured, be taken & condenmed as 
prize, it is not necessary for the insured to make 
any claim or appeal, before they call on the under- 
writers. — Tyson v. Gurney (1789), 3 Term Rep. 
477 ; 100 E. R. 686. 

Annotation: — Refd. Furtado v. Rogers (1802), 3 Bos. & P. 

191. 

Compare No. 1406, post. 

1396. Ship properly documented — Accord- 

ing to regulations of belligerent states.] — Barzillai 
V. Lewis, No. 1404, post. 

1396. As required by treaty.] — 

Rich v. Parker, No. 1392, ante. 

1397. .] — Art. 25 of the treaty of 

Feb. 1778, between France & America, wWch 
requires the vessels of the two allies, in case either 
is at war, to be furnished with a passport express- 
ing {inter alia) the place of habitation of the com- 
mander of the vessel, is not comphed with by a 
passport granting leave to G. D. commander of 
the ship called the M. V. of the town of P., of the 
burthen of, etc. ; such description of place being 
applicable only to the ship as the last antecedent, 
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& ( 6 ).] 

whicli is further described by her burden m a 
continuing sentence ; & therefore, pltf. was held 
not entitled to recover upon a policy of msurance 
on such ship warranted American, which had been 
captured by the French & condemned as prize.— 
Baring v. Christie (1804), 5 East, 398 ; 1 Smith, 
K. B. 402 ; 102 E. R. 1122. 

; 139 g. Necessity for proof of 

treaty.] — (1) The liability of the underwriter is not 
restricted to the single amount of his subscription, 
but he may be subject either to several average 
losses, or to an average loss & total loss, or to 
money expended & labour bestowed about the 
defence, safeguard, & recovery of the ship, to a 
much greater amount than the subscription ; & 
it shall be recoverable as an average loss. 

(2) A register is not a document required by the 
law of nations as expressive of a ship’s national 
character. 

(3) If deft, on a policy would impugn pitf.’s 
right to recover for a loss by capture, on the ground 
that the condemnation appears by the sentence of 
a foreign ct. to have proceeded on the want of 
certain documents, not required by the law of 
nations, which pltf. ought to have provided, it is 
for deft, to show by evidence, the foreign law or 
treaty which renders such documents necessary. — 
Le Cheminant V. Pearson, Le Cheminant v. 
Allnutt (1812), 4 Taunt. 367 ; 128 E. R. 372. 

Annotations : — As to (1) Distd. Aitehlson v. Lohro (1879), 4 
App. Cas. 755. Reid. Stewart v. Steele (1842), 5 Scott, 
N. R. 927 ; Kemp v. IlaUlday (186G), 6 B. & S. 723. 

See, also, Nos. 1404-1423, post. 

1399. Enemy supercargo — In contraven- 

tion of ordinance of belligerent state— Assured & 
Insurer both unaware of ordinance.] — A Portu- 
guese ship was inured & warranted neutral. She 
carried an English supercargo, a fact wliich was 
not known to the underwriter, & which was con- 
trary to a French ordonnance. On this ground 
she was captured, & condemned as a prize : — 
Held : the underwriter was liable. — Mayne v. 
Walter (1782), 3 Doug. K. B. 79 ; 99 E. R. 548. 

CoMd. Goyer V. AiruUar (1798), 7 Terra Rep. 

V. BeU (1800), 8 Term Kop. 434. 
Conad. Sifiken r. Lee (1807), 2 Bos. & P. N. R. 484. Refd. 

0782), 3 Doug. K. B. 126; Calvert v, 
Bovill (17y8); 7 Term Rep. 523 ; Baring r. Clagett (1802), 

’ l^othiau V. Henderson (1803), 3 Bos. & P. 
499 ; Dalglcishr. Hodson (1831), 9 L. J. O. S. C. P. 138. 

1400. Forfeiture of neutrality— After com- 

mencement of risk.] — Garrels v. Kensington, 
No. 1400, post. 

1401. Neutral owner— Trading in belligerent 

country.] — An American who resides with his 

in England, is so far considered as a 
British subject, that if a ship of his is warranted 
to be Anaerican property, it is not to be deemed so, 
& If captured the owner cannot recover. — Tabbs' 
r. Bendelack (1801), 3 Bos. & P. 207 n • 4 
Esp. 108 ; 127 E. R. 114. n. , 4 

Annotation: Mentd. R. v. Bjornsen (1805). 13 W R 664 

1402. -— Enemy cargo-Carried to ' enemy 

Si^akes, No. 2315, post. 

1403. Proof of warranty— What is prlm& facie 

evidence.] — Arcangelo v. Thompson, No. 1799 
post. ’ 

(6) Effect of Sentence of Foreign Prize Courts. 
See, generally. Prize Law. 

1404. Whether conclusive against neutrality— 
Grounds of condemnation not stated.] — A ship 
warranted Dutch, & sailing under a Dutch name, 
with a Dutch sea brief, was captured by the 
French, & condemned by sentence of the French 


Ct. of Admlty. as English property, by an 
English name, the sentence not stating the par- 
ticular grounds of condemnation : — Held : this 
sentence was conclusive evidence that the ship 
was not Dutch. Semble : the parties warranting 
a ship to be neutral are bound to see that she is 
documented according to the regulations of the 
belligerent States.— Barzillai v. Lewis (1782), 
3 Doug. K. B. 126 ; cited in 8 Term Rep. at 
p. 441 ; 99 E. R. 673. 

Annotations : — Consd. Pollard 

434 ; Siffkeu v. Lee (1807), 

Rich V. Parker (1798), 7 

Clagett (1802), 3 Bos. & P. 201. 

^ 405 , .] — Where goods were insured, 

warranted neutral, on board the Thetis, a Tuscan 
ship, <te the ship & goods wore captured by the 
Spaniards, & condemned as a “ good & lawful 
capture”; — Held: this sentence was conclusive 
evidence that the goods were not neutral. — 
Saloucci V. Woodmass (1784), 3 Doug. K. B. 345 ; 
99 E. R. 688; subsequent proceedings, sub nom. 
Salucci V. Johnson (1785), 4 Doug. K. B. 224. 
Amwiationa : — Ezpld. Calvert v. Bovill (1798), 7 Ton«i Rep. 

523. Consd. Baring v. Clagett (1802), 3 Bos. & P. 201. 

Refd. Lothian r. Henderson (1803), 3 Bos. & P. 499. 

1406. Condemnation on ground of breach 

of neutrality — Forcible rescue after capture.] — 

A warranty of Danish property, Denmark being 
then a neutral power, in a policy of in.surance on 
ship & goods, was holden to be conclusively dis- 
proved by a sentence of a ct. of Admlty. con- 
demning the ship (fc cargo because tlie master & 
crew had broken their neutrality in the course of 
the voyage insured, by forcibly rescuing the ship 
which had been seized earned into port by a 
belligerent power, for the purpose of search. Any 
forfeiture of neutrality by the wilful act of the 
assured, or of tlie master, etc., after the commence- 
ment of the voyage insured, is a breacli of such a 
warranty. — Garrels v. Kensington (1799), 8 
Term Rep. 230; 101 E. R. 1361. 

1407. .] — (1 ) The sentence of a foreign 

ct. of Admlty. condemning a vessel for attempting 
to violate a blockade, is not conclusive unless the 
fact upon wliich the condemnation proceeded 
appears upon the face of the sentence, free from 
doubt & ambiguity ; it cannot be collected by 
mere inference, nor can it bo left in uncertainty 
whether the vessel was condemned upon one, 
ground, which would be a just ground of con- 
demnation by the law of nations, or on another 
ground, which would only amount to a breach 
of the municipal regulations of the condemning 
country. 

(2) A ship was destined to a port whicli was 
notified to be under blockade ; — Held : tlie 
voyage was not illegal in its inception, as the vessel 
might have sailed for the purpose of inquiring 
whether the blockade existed. — Dalgleish v. 
Hodgson (1831), 7 Bing. 495 ; 5 Moo. & P. 407 ; 
9 L. J. O. S. C. P. 138 ; 131 E. R. 192. 

Annotations: — As to (1) Refd. Simpson v. Fogo (1863), 1 

New Rep. 422 ; Hobbs v. Henning (1865), 17 C. B. N. S. 

791 ; Castrlgue v. Irarlo (1870), L. R. 4 H. L. 414 ; Fracia, 

Tlinoa V. Carr (1900), 82 L. T. 698. Oencrally, Oleiltd. Do 

Mora V. Concha (1885), 29 Ch. D. 268. 

1408. Simulated papers.] — An 

assured upon a policy on ship, not having leave 
to carry simulated papers, cannot recover for a 
loss by capture, if it appear by the sentence of 
the foreign prize ct. that one of the causes stated 
for the condemnation was the carrying of simulated 
papers. — Oswell v. Vignb (1812), 16 East, 70 ; 
104 E. R. 771. 

1409. Assented to by insurer.] 

— ^American goods in an American ship, having 
been insured on a voyage from America to 


V. Bell (1800), 8 Tei*m Rep. 
2 Bos. & P. N. R. 484. Refd. 
Term Rep. 705 ; Baring v. 
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the Baltic, with liberty to carry simulated 
apers, & having been captured & condemned 
y a Danish sentence, which, after suggesting 
a doubt aj9 to the English character of the 
owner, stated that the positive contradiction 
which the documents contained concerning the 
property of the ship & cargo rendered it impossible 
to acknowledge them as neutral ; & the Prize Ct. 
of Appeal afterwards alleging as grounds of con- 
firmation, that the ship’s documents were not in 
due order : the sea passport, ordering that, before 
it could be considered of value, the captain must 
take his oath before the officer appointed for that 
purpose ; but that though the passport was made 
out as if the captain had appeared before A., the 
notary pubhc, & taken his oath, yet that neither 
the notary’s name or seal of office w'as under the 
document, & therefore that the sea-letter was to 
be looked upon as a blank, & no credit could be 
given to it as a public document ; that the shij> 
had false documents, which it exenii)lified by the 
journal ; the documents disagreed wii.h regard to 
their contents, which it exemplified by the bills 
of lading & letters on board ; that a person on 
board, who seemed to be interested in the ship A 
cargo, had been set on shore in England ; that 
false French certificates (Vorigine were found on 
board ; — Held : taking the whole together, the 
ground of condemnation was the having on board 
simulated papers, which, mixed with other cir- 
cumstances, led to the conclusion tliat the ship A 
cargo were hostile British, A not neutral American 
property ; A the not having a sea passport on 
board, verified in the manner stated in the sentence, 
was only a circumstance to show that the ship 
carried simulated papers ; even if such a passport 
were required by any treaty bet ween the United 
vStates A Denmark, which did not appear : A, 
consequently, the loss was attributable to a cause 
which the underwriter had sanctioned by the 
leave to carry simulated papers ; A not from the 
ship’s not being properly documented, as an 
American ship ought to be ; for which the assured, 
as owner of the sliip, as well as of the goods 
insured, would have been answerable. Neither 
was the condemnation on tlie ground that the 
papei*s had not been properly simulated ; so as 
to attribute the loss to the mere negligence of the 
assured in the mode of exercising the liberty 
reserved to them ; supposing that would have 
varied the c^lsc. — IdELn v. Bkomfield (1812), 16 
East, 304 ; 101 E. K. 8S2. 

1410. Infraction of treaty — Ship im- 

properly documented.] — By tlie sentence of a 
French Ct. of Admlty., it appeared that the ship 
insured warranted American had been condemned 
as enemy’s property, for want of having on board 
a role d^equipage or list of the crew, such as is 
required by marine ordinance of France A adjudged 
by the ct. there to be requisite within the meaning 
of the treaty of commerce between France A 
America : — Held : conclusive evidence against 
the warranty of neutrality, though in fact the 
ship was American. — Geyer v. Aguilar (1798), 
7 Term Rep. 681 ; 101 E. R. 1196. 

Annotations : — Consd. Lothian v. Henderson (1803), 3 Bos, & 

U. l!»J. Aeld. Bnrinfir v. Clagott (1802), 3 Bos. & P. 201 ; 

Hobbs V. Henning (1865), 17 C. B. N. S. 791 ; De Mora 

V. Concha (1885), 29 Oh. D. 268. 

1411. — — Policy of insur- 
ance on a ship warranted American. To negative 
this warranty, a sentence of condemnation of a 
French ct. at St. Domingo was given in evidence, 
which began thus : “ Condemnation of the English 
ship Mount Vernon. Extract fi‘om the books of 
the office of the provisional tribunal respecting 


prizes established at St. Domingo. We F. P. 
Judge,” etc., A after stating that the circum- 
stances of papers having been thrown overboard, 
the captain A the supercargo having abandoned 
the ship, the captain oeing a Portuguese without 
a certificate of his naturalisation, A the United 
States, in their last treaty with England, having 
suffered to be added to the articles which had 
before been considered as contraband of war, 
staves, etc., were suificient motives to condemn 
the ship, condemned the same as property belong- 
ing to the captor : — Held : this sentence was con- 
clusive evidence that the ship was not American. — 
Baiuno r. Clagett (1802), 3 Bos. A P. 201 ; 127 
E. R. 111. 

Annoiatums : — Consd. Lnthiau v. Henderson (1803), 3 Bos. 

& P. 499 ; Baring v. Christie (1804), 5 East, 398. 

1412. .] — (1) r^olicy of In- 

surance on goods on board the Catherine, an 
American vessel. After th(^ policy was effected, 
doubts having arisen whether the policy con- 
tained a warranty, the underwriters signed an 
agreement, that in case of capture or seizure, the 
assured, before they claimed for a loss, must pro- 
duce proofs of the ship being American bottom, A 
by bills of lading show that the cargo had been 
shipped on account A risk of A., upon which they 
would settle by granting bills at four months for 
the amount of their subscriptions ; in full de- 
pendence that the insured would use their best 
endeavours to recover the property as for account 
of the shippers ; — Held : on proof being produced 
that the ship was American bottom, A the cargo 
shown by bills of lading to have been shipped on 
account A risk of A., the assured were entitled to 
recover on a loss by capture, notwithstanding the 
production by the underwriters of any French 
sentence of condemnation to falsify the warranty. 

(2) A sentence of condemnation in a French Ct. 
of Admlty. is admissible evidence in an action 
here between the assured A underwriters of a 
policy of insurance containing a warranty of 
neutrality. 

(3) It seems that the sentence of a foreign Ct. of 
Admlty. condemning a ship warranted neutral, in 
which the consideration leading to the judgrnent 
proceeded on the want of a document not required 
by the law of nations, but which adjudges “ lawful 
prize all the goods A effects which compose the 
cargo of the ship, since the whole, owing to the 
captain not being provided with proper A regular 
dispatches A papers, is to be deemed the property 
of the enemies of the French Republic,” is con- 
clusive evidence against the warranty of neutraUty. 
— Lothian r. Henderson (1803), 3 Bos. A P. 499 ; 
127 E. R. 271, H. L. 

Annoiations : — Aa to (2) Consd. Hobbs r. Henning (1865), 

17 C. B. N. S. 791 ; Castrigiie v. Irarle (1870), L. R. 4 

H. L. 414. Reid. De Mora v. Coneba (1885), 29 Cb. D. 

268. Aa to (3) Expld. Bolton r. Gladstone (1804), 5 East, 

155. Consd. Hobos u. Henning (1865), 17 C. B. N. S. 

791 ; Castriqno v. Imrie (1870), L. R. 4 H. L. 414. Reid. 

Do Mora v. Concha (1885), 29 Ch. 1). 268. 

1413. .] — ^Where a foreign 

Ct. of Prize professes to condemn a ship A cargo 
on the ground of an infraction of treaty, in not 
being properly documented, etc., as required by 
the treaty between the captors A captured ; such 
sentence is conclusive in our cts. against a war- 
ranty of neutrality of such ship A cargo in an 
action upon a policy of insurance against the 
underwriter : although inferences were drawn in 
such sentence from ex p. ordinances in aid of the 
conclusion of such infraction of treaty. — Baring 
V. Royal Exchange As.surance Co. (1804), 6 
East, 99 ; 102 E. R. 1007. 

Annotation Refd. Von Tungeln v. DubolH (1869), 2 Camp. 

151. 
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Sect. 18. — Warranties — Express: Svb-sect. 8, F. (6), 
G. <fe H. ; ^ 

Breach of ordinance to which 

neutral state had not assented.] — A warranty of 
neutrality in a policy of insurance is not falsified 
by a sentence of a foreign Ct. of Admlty. con- 
demning a ship for navigating contrary to the 
ordinances of that belligerent state, to wiiich the 
neutral country had not assented. — Pollard v. 
Bell (1800), 8 Term Rep. 434 ; 101 E. R. 1474. 

jt An a •__ _ A «%f ^ a* _ 



•taa. VUU 0 U. V. imrio li. It. 4 ±1. Li. 

414. Refd. Borlnjr v. Clagett (1802), 3 Bos. & P. 201 : 

<?^B^ 8^ Voi ^ ’ Hobbs v. Henning 

1415. .] — ^Bird V. Appleton, No. 

1141, ante. 

1416. — 

1560. post. 

1417. 


.] — Price v. Bell, No. 

Condemnation as enemy property.] — 

&NDERSLEY V. CHASE (1801), 2 Park’s Marine 
Insurances, 8th ed. p. 743, P. O. 

^n5Wta<io^--Consd. Baring v. Clagett (1802), 3 Bos. & P. 

Gladstone (1809). 2 
He Mora v. Concha (1885), 29 Ch. D. 
- 00 . Reid. Lothian r. Henderson (1803), 3 Bos. & P. 499. 

1418. — .] — Sentence of condemnation 

taken by a French privateer & carried 
into Spam, by a French ct. sitting there, Spain 
being then a belligerent ally of Prance in the war 
against Great Britain, is valid ; <fe sucli con- 
demnation, proceeding on the gi'ound of the 
property being enemy’s & British, is conclusive 
in an action on a policy against the underwriter 
by the assured w’ho had insured it as Banish, 

^ Denmark being then neutral. 

—Oddy r. Bovill (1802), 2 East, 473 ; 102 E. R. 

I discerned on the 

face of the sentence of a foreign ct. of prize, that 
the ct. condemned on the ground that the propertv 
w^ enemy s property, the sentence is conclusive 

notfneuM property was 

Although it appears on the face of the sentence 

fLo that conclusion through 

the medium of rules of evidence & rules of pre- 

SlnTp. ‘’y particular 

oi^nances ol their own country, & not admissible 

(1800^^9*^ — ^hlton V. Gladstone 

(1809), 2 launt. 85 ; 127 E. R. 1008 : previous 
proceedxngs (1804), 5 East, 155. previous 

AnTwfafi^^Refd. Von Tungeln v. Dubois (1809) 2 Camn 

ilon JJ 268 

u Condemnation on grounds not point- 

(oL^*Ct” n, sentence rf a 

neutral is 7flTOfi that a ship warranted 

fw fil prize IS not conclusive evidence 

Lntnee t^near^* grounroT?he 

K B i Doug. 

•— Calvert v. Bovill (1798) 7 Term Rm 

Eefd. Geyer u. Aguilar 7 ?, Term Rop. 434. 

149? ^1798). 7 

* ' ~ ”•] Id an action on a poliev nf 

^urance on goods warranted American, L b^rd 
a slup from London to Virginia, a sentence ^ » 
fore^fn ct., which after reciting that “ forasmuch 
fCnuliBh**^!® ‘^®®*“®'t>on of the vessel was for the 

& loaded at 


signed for the sentence do not necessarily lead to 
such a conclusion. — Calvert r. Bovnx (1798) 7 
Term Rep. 523 ; 101 E. R. 1111. 

Annotations :~0oi^. Dalglelsh «. Hodgson (1831) 7 Blmr 
495. Reid. Hobbs v. Henning (1865), 17 0. B. N. 8. 791.’ 

1422. Sentence reversed on appeal.] — If a 

ship warranted neutral be condemned as prize by 
a French Ct. of Admlty., & a ct. of appeal after- 
wards reverse such sentence, but refuse to give 
damages or costs, on account of the muster-roll 
not expressing the place of nativity of the crew 
according to an ordinance of France, & it be proved 
that the ship was otherwise properly documented 
as a neutral, the assured may recover for the 
detention, notwithstanding such refusal of the ct. 
of appeal to allow damages or costs. — Sifpken 
V. Lee (1807), 2 Bos. & P. N. R. 484 ; 127 E. R. 
718. 

1423. Mere representation not amounting 

to warranty.] — If a ship insured is merely repre- 
sented as neutral a sentence of a foreign Ct. of 
Admlty., condemning her for a violation of the 
laws of neutrality, is not evidence to falsify the 

I representation. — V on Tungeln v. Dubois (1809), 

2 Camp. 151, N. P. 

Oonclusiveness of jirize court judgments, 
generally, see Conplict op I^ws, Vol. XI., 
pp. 4C5, 400. 

G. Against Contraband of TFar. 

1424. What constitutes breach — Part of cargo 
contraband.] — Wliilst war was existing between the 
Umted States of America & the so-called Con- 
federate States goods were insured on a voyage 
from London to Matamoras by a policy which 
contained a warranty against contraband of war. 
Matamoras was a neutral port belonging to 
Mexico, but the intention of the assured from the 
begmning was to send the goods on to the Con- 
federate States by transhipping them at Mata- 
moras, & conveying them across the river which 
divided Mexico from the territory then in the 
possession of the Confederate States. Some of the 
pods which were so insured consisted of artillery 
hpness :~Held : such goods were contraband 
of war, & there was therefore a breach of the said 
warranty, which avoided the whole insurance. — 
Seymour v. London A Provincial Marine 
Insurance Co. (1872), 41 L, J. 0. P. 193 ; 27 

h r’ J. ^23 ; affd. (1873), 

42 L. J. C. 1. Ill, n., Ex. Ch. ; subsequent pro- 
ceedings, sub nom. London & Provincial In- 
Seymour (1873), L. R. 17 Eq. 85. 

1425. Transport of belligerent soldiers.]— 
iaei^lc: the term “contraband of war,” in its 
mitural sense, & in the absence of special circum- 
^ances, or of something in the context pointing 
to another meaning, is applicable to goods only, 

<K pt to persons; & therefore the transport of 
military officers of a belligerent State as passengers 
on pajd a neutral sliip is not a breach of a warranty 
against ‘ contraband of war ” in a policy of marine 
insurance.— Yangtsze Insurance Assocn. v. 
n on?? A ssurance Co., 

M. L. C. 138 ; 13 Com. Oas. 283, C. A. 


H. Other Cases. 

utsen nirpn at 4 . I4<26. “Seamen” — Persons belonging to ship’s 

f eighty bamlg^f otS*" ». Stupabt, No. 91, ante. 

powder, declares the ship & cargo a good pri^ ” ere^wfTl-w^'”“ —ImpUed warranty as to gun 
is not concluRivA Airi/ian/iA A.-L. ^ ^ iVarranty that a ship had twenty guns. 

It IS no breach of the warranty, that she had only 
enty-flve men, & that it required sixty men to 


wie Bmp 6D cargo a good prize ” 
Of neutrality ; because the special grounds 
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man twenty guns. — Hide v. Bruce (1783), 3 
Doug. K. B. 213 ; 99 B. R. 619. 

1428. Ship insured in * Mawful trade** — Loss 
through barratry of master — Smuggling.] — Have- 
lock V. HANCHJi, No. 1787, post. 

1429. Warranty as to ship's “ licence ** — What 
is sufficient compliance^ — An insured vessel is 
warranted to carry a Srencii licence, it is not 
sufficient to show that the captain of the vessel 
in 1813, before the vessel sailed from Dantzic, 
received a document which purported to be a 
French licence, without showing that he received 
it from some officer or person in authority under 
the French govt. ; but proof that after the arrival 
of the vessel at Bourdeaux, she was allowed to 
remain there for upwards of a month after an 
inspection of the French licence & other documents 
by the officer of the French govt, is primd facie 
evidence that the document is genuine. — Everth 
V. Tunno (1816), 1 Stark. 508, N. P. ; svhsequeyit 
proceedings (1817), 1 B. & Aid. 142. 

1430. Insurance on cargo being wine — Not 
warranty that whole cargo declared.] — A voyage 
to a Prussian port is not illegal as being a trading 
with an enemy, although our commerce is entirely 
excluded from the ports of Prussia, & there be no 
diplomatic intercourse between the two countries. 
A policy of insurance is not vitiated by giving 
leave to the ship to proceed to any port in a 
particular sea in which there are both hostile 
& neutral ports, unless it can be shown that it 
was intended the ship should in fact proceed to 
one of the former. An insurance is declared, to be 
“ on the cargo, being 1,031 hhds. wine ” ; this 
does not amount to a warranty that the wine con- 
stitutes the whole cargo, & that no other goods 
shall be taken on board. — Muller v. Thompson 
(1811), 2 Camo. 610, N. P. 

Annotations .'—nentd. Gill v. Dunlop (1816), 2 Marsh. 440 ; 

Jansou r. Driofontoiu Consolidated Mines, [1902] A. C* 

484. 

1431. “ Iron ** — Whether includes steel.] — A 

policy of insurance on a ship contained a clause 
“ Warranted no iron, or ore, or phosphate cargo, 
exceeding the net registered tonnage.” In an 
action on the policy against the underwriters ; — 
Held : the warranty was broken by shipping a 
quantity of steel in excess of the net registered 
tonnage. — Hart v. Standard Marine Insurance 
Co. (1889), 22 Q. B. D. 499 ; 58 L. J. Q. B. 284 ; 
60 L. T. 649 ; 37 W. 11. 366 ; 6 T. L. R. 229 ; 6 
Asp. M. L. C. 368, C. A. 

Annotation: — Mentd. Sanday v. British & Foreign Marine 

Jnsce., [191.0] 2 K. B. 781. 

1432. Part value warranted uninsured** — 
Breach — ** Honour ** policies on disbursements.] 

— Roddick p. Indemnity Mutual Marine Insur- 
ance Co., No. 666, ante. 

1483. Policy to cover probable 

deficiencies — Insolvency of first insurer.] — A war- 
ranty in a time policy that a vessel shall not be 
insured beyond a named amount means that it 
shall not be effectively insured to a larger amount ; 
such a warranty is not broken by the owner taking 
out a new policy to cover the probable deficiency 
upon a policy effected with an underwriter who 
becomes insolvent, although the total nominal 
amount insured is thereby made to exceed the 
amount limited by the warranty. 

A time policy upon hull & machinery of a 
steamship valued at £12,000 contained a proviso, 
“ Warranted £2,400 uninsured.” The owner 
effected time policies to the total amount of 
£9,600, one of the policies being effected with a 
syndicate to the amount of £6,000. During the 
currency of the policies the syndicate stopped 


payment, & eventually the large majority of its 
members became i^lvent. The owner, estimat- 
ing that the syndicate policy was not effective 
for more than £2,000, took out further policies 
upon the ship for £3,000. The ship was lost, & 
the total amount that the owner could in the most 
favourable event recover upon aU the policies 
was less than £9,600 : — Held : there had been no 
breach of the warranty. — General Insurance 
Co. OP Trieste (Assicurazioni Generali) v. 
Cory, [1897] 1 Q. B. 335 ; 66 L. J. Q. B. 313 ; 13 
T. L. R. 130 ; 2 Com. Cas. 58. 

1434. “ Mining timber ** — How construed — De- 
cision of German Prize Court.] — A marine insur- 
ance policy containing a ” free of capture & 
seizure ” clause also contained the warranty, ” no 
mining timber carried.” The vessel carried timber 
described as ” sleepers.” The shorter lengths 
were adapted for use in the construction of small 
tramways such as those used in collieries, & the 
longer lengths were prepared for use as sawn 
timber & could be used in mines, though this was 
not their primary use. The German Govt, had 
published a decree declaring mining lumber to be 
absolute contraband A all kinds of lumber except 
mining lumber to be conditional contraband. 
The vessel was captured as a prize by German 
warships, & a German prize ct. condemned both 
ship & cargo, holding that the smaller sleepers were 
to be used for supporting tramway rails in mines 
& the larger sleepers for keeping up the roof in 
mines & that the latter at least must be considered 
mining timber & absolute contraband. In an 
action on the policy : — Held : timber not specially 
put on the market for use in mining was not 
mining lumber within the decree in the contem- 
plation of the parties or mining timber within the 
warranty, & the decision of the German ct. was not 
binding on the question of the meaning of ” mining 
timber ” in the warranty, & pltfs. were entitled to 
recover. — Akt. Grenland v. Janson (1918), 35 
T. L. R. 135. 

Warranty against contraband of war.] — See 

Sub-sect. 3, G., ante. 


Sub-sect. 4. — Construction of. 

1435. No ambiguity or uncertainty — Admission 
of extrinsic evidence.] — (1) Where a warranty or 
condition in a policy of marine insurance is 
expressed in clear terms evidence wiU not be 
admitted to show that it is to be construed con- 
trary to the apparent meaning of those terms, 
although the desired construction may be that 
which has ordinarily been put upon it by persons 
making use of that form of policy. 

Wliere a ship is insured on a time policy at & 
from Montreal, to trade between the Island of 
Newfounffiand, Nova Scotia, Cuba, etc., & Quebec 
& Montreal, & the policy contains a stipulation 
in the following words ; “Not allow'ed under this 
policy to enter the Gulf of St. Lawrence before 
Apr. 25, nor to be in the said Gulf after Nov. 15 ; 
nor to proceed to Newfoundland after Dec. 1, 
or before Mar. 15, without payment of additional 
premium, & leave first obtained, war risk & sealing 
voyages excepted ” ; the policy is not to be 
construed as declaring that the vessel may pro- 
ceed from any of the ports named in the policy 
to Newfoundland on or before Dec. 1 ; notwith- 
standing it might have to pass through the Gulf 
after Nov. 15 ; but under that clause the vessel 
is neither to be in the Gulf after Nov. 15 ; nor to 
proceed to Newfoundland from any port after 
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Sed. 18. — Warraniiea — Express: Sub-sect. Sect. 

19; Sub-sect. 1, A. {a) <& (b) -i.] 

Dec. 1 ; & if the ship enters the Gulf after Nov. 15, 
she commits a breacli of warranty within the words 
of the policy, the underwriters are not liable 
for any loss occurring in consequence of that 
breach, unless they accept abandonment with a 
knowledge of the breach. 

(2) When notice of abandonment of a sliip is 
given to underwriters, mere silence on their part 
will not operate as an acceptance of abandon- 
ment ; but if the underwriters, on a loss occurring, 
& after notice of abandonment duly given, take 
possession of a ship by their agent, take her to a 
place of safety, repair her, & detain her in their 
custedy for an unreasonable time without giving 
notice to the assured that they are acting on his 
behalf & that they do not accept the abandonment, 
their acts will amount to a constructive accept- 
ance of abandonment ; nor will the fact that the 
insurers think fit to libel the ship in the Admlty. 
Ct. for salvage reward affect their liability, if the 
assured has not interfered in the salvage suit nor 
taken any steps to assert his (‘ontinued ownership. 

A warranty in a time policy upon a ship for 
certain voyagtis, that the ship shall not proceed 
t/O or be at certain places after given dates, has not 
the effect of leaving the ship totally uninsured by 
the policy if, in breach of the warranty, she 
proceeds to, or is at those places after those dates, 
so as to preclude recovery in all cases ; & if the 
underwriters, after a loss occurs whilst tlie sliip 
is upon a voyage in breach of the warranty, duly 
accept abandonment, they will be estopped from 
setting up that there was no loss within the policy 
or the breach of warranty. 

(3) A shipowner whose ship is mortgaged may, 
if he remains in possession, insure liis ship to the 
full amount of her value. — Provincial Insurance 
Co. OF Canada v. Leduc (1874), L. R. 0 P. C. 224 ; 
43 L. J. P. C. 49 ; 31 I.. T. 142 ; 22 W”. R. 929 ; 
2 Asp. M. L. C. 538, P. C. 

Annotation : — As to (2) Consd. Shepherd v. Henderson (1881), 

7 Ajjp. Cas. 19. 

1436. .] — Birrell V. Dryer, No. 800, ante. 


Sect. 19. -WARRANTIES— IMPLIED. 

SuH-sECT. 1. — Seaworthiness of Ship. 
A. Voyage Policies. 


(a) In General. 

See Marine Insurance Act, 1900 (c. 41), ss. 34 (2) 
^9 (1 ), (4). 

1437. Whether Implied.] — Mills v. Roebuck 
(1769), 4 H. L. Cas. 357, n., Ex. Ch. 

.-—Consd. March v. Pigot (1771), 5 Btirr. 2802 

v. Wickham (1863), 3 B. & S. 669. ^ 

1438. .] — Gibson v. Small, No. 1491, post. 

1439. .] — (1) It being now well established 

as a rule of law, that on an insurance for a voyagt 
either on ship, or goods, or freight, a warranty ol 
seaworthiness, for the voyage, of the ship insured 
or of the ship in which the goods are carried, is tc 
be implied ; but “ seaworthiness ” being a relative 
term, & the question of what it involves in eacl 
case being one of fact, there is no exception to the 


rule in the case of an insurance on salvage, that is, 
on ship & cargo, in respect of the lien of the 
insured for salvage ser\dce rendered, there being 
no exclusion of such a warranty ; & words in the 
policy, reciting that the sliip & cargo have been 
abandoned by the original crew, & taken into 
port by the salvor (the insured), in whose interest 
the msurance is effected, do not amount to an 
implied exclusion of it, it being merely explanatory 
of the interest insured. 

(2) The question to what extent the vessel, under 
such circumstances, is to be seaworthy, is for the 
jury, who will say whether the ship was, at the 
commencement of the voyage, in such a state as 
to be reasonably capable of performing it. — 
Knill V. Hooper (1857), 2 H. & N. 277 ; 20 
L. J. Ex. 377 ; 29 L. T. O. S. 229 ; 5 W. R. 791 ; 
157 E. R. 115. 

Annotation: — As to (1) Consd. Burges v. Wickham (1863), 3 

B. & S. 669. 

1440. .] — Biccard V. Shepherd, No. 1610, 

po.<it. 

1441. .1 — The warranty of seawortliiness 

which is implied as to the ship in an ordinary 
policy of marine insurance does not extend to 
lighters employed to land the cargo. Therefore, 
to a declaration on an ordinary policy on goods 
from Liverpool to Melbourne “ including all risk 
to & from the shii),’’ the policy to endure until 
the goods should be discharged & safely landed 
at Melbourne, alleging damage by perils insured 
against, a plea that the damage happened after 
the goods had been discharged from the ship & 
wliile they were in a lighter for the purpose of being 
conveyed to the shore, that the lighter was not sea- 
worthy for the i)urpo8c & that the damage was 
caused solely by such unseaworthiness, affords no 
defence. 

If one of the ordinary incidents of the voyage 
is the hiring of local lighters, the insurer must 
bear the consequences of such local lighters not 
being qualified to land the goods in safety (Eiile, 
C.J.). — Lane v. Nixon (1866), L. R. 1 C. P. 412 ; 
Har. & Ruth. 585 ; 35 L. J. C. P. 243 ; 12 Jur. 
N. S. 392 ; 14 W. R. 041. 

Annotation : — Folld. Paul v. Insoe. of North America (1899), 

15T. L. K. 534. 

1442. .] — A policy on a steam vessel was 

effected in Lower Canada at & from Montreal to 
Halifax, in Nova Scotia. The policy specially 
excepted the underwriters {inter alia) “ from 
rottenness, inlierent defects, & other unseaworthi- 
ness ; theft, barratry, or robbery ; bursting or 
explosion of boilers ; or collapsing of flues, or 
breakage of machinery, unless occasioned by 
unavoidable extermil causes, or fire t^nsue there- 
from ; & charges, damages, or loss in consequence 
on a seizure or detention on account of any illicit 
to prohibited trade in ait/icles contraband of war.” 
At the time of starting there was a defect in the 
boiler of the vessel which was not apparent in 
rivers, but when she got into salt water she became 
disabled by reason of such defect, & was compelled 
to put into port to repair, when, after being repaired 
& detained for some days, she proceeded to sea, 
but encountering bad weather was lost : — Held : 
(1) in a voyage policy there was by implication of 
law, a warranty of seawortliiness, wliich had not 
been complied with, as the vessel sailed with a 


PART II. SECT. 19, SUB-SECT. 1.— 
A. (a). 

1437 i. Whether implied.] — In a policy 
of Insurance effected for a voyage the 
law Implies a warranty on the part of 
the assured wlxloh amounts to a positive 
undertaking that the vessel, at the 


commencement of 
seaworthy. — White 
Marine Insurance 
L. R. 27.— NFLD. 

1487 ii. .] — 

precedent Implied 
policy tliat the ship 
are insured, should 


the voyage, is 
V. Newfoundland 
C o. (1804), 5 Nfld. 


It Is a warranty 
in every voyage 
In which the goods 
at the loadl^ of 


the goods on board be seaworthy for the 
voyage. — R ookrson e. Union Marine 
Insurance Co. (1870), 6 Nfld. L. R. 
359.— NFLD. 

1437111. .] — Baker & Adams v. 

Scottish Sea Insurance Co. (1866), 
18 Dunl. (Ot. of Sees.) 691 ; 28 Sc. Jur. 
293.— SCOT. 
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i,f iii. ) 

rendered seaworthy for the 

“ at & from,” there can be no reton of premium. 
Annen V. Woodman (1810), 3 Taunt. 

f.;,S;«if;.-Co«sd. Bio^rd Sherhe^^^^ (iscn. H Moo 
P, C. 0. 471 : Colm v. Davidson (1«7J). ^ v. -u- * 

Refd. Dixon v. Sadlor (1831)). 9 L. J- Kx. 4 8. 

^ 457 , Absence of steam power — Old battle- 

ship — Being towed for breaking up purposes.] 
Pltf^bought an old British battleship for breaking 
up in Germany, &, having arranged for b«r towage 
across the North Sea, insured her with defts. 
against total loss, the insurance to run for twelve 
months & to cover the vessel during towage « 
after her arrival in Germany for breaking up. A 
runner crew of eight men was put on board the 
vessel by the tug co. as part of the towage contract 
& no steam was provided in her either for motive 
power or for dealing with th(^ anchors. On the 
voyage the vessel was abandoned by the tugs, 
& she drifted ashore on tlie Dutch coast, &; leave 
from the Dutch authorities to move her could not 
be obtained unless sufficient money was found to 
make sure that no injury would be done to the 
dike defences. Pltfs. then wrote to defts. saying 
that the vessel was totally lost & asking for the 
insurance money. In an action on the policy for 
total loss; — Held: (1) as the vessel could still 
be got oft' there was no actual total loss, but, as 
the cost of getting the vessel off & of satisfying 
the requirements of the dike authorities would 
exceed her insured value, there was a constructive 
total loss ; (2) where an assured wrote to his 

insurer saying there was a total loss & asking for 
payment, this was a sufficient notice of abandon- 
ment for the purijose of a constructive total loss ; 
(3) in the circumstances absence of steam power 
did not constitute unseawoiihiness. — Cohen (G.) 
Hons & Co. v. Standard Marine Insurance Co., 
Ltd. (1925), 41 T. L. R. 232 ; 09 Sol. Jo. 310 ; 30 
Com. Cas. 139 ; 21 Lloyd, L. R, 30. 

Annotation The Refrigerant, (1925] P. 1.30. 


See, also. No. 875, ante. 

1468. Damage to ship soon after sailing — Not 
attributable to stress of weather.] — Douglas v. 
ScouGALL, No. 1452, ajite. 

See, also. No. 1451, anU, Nos. 1531-1547, po.st. 

1459. Non-compliance with rules of Insurance 
association — As to yearly survey of ships.] — Neg- 
lect to comply with the rules of an insurance 
association, providing that the managing under- 
writers were to survey the ships yearly, & order 
such stores & repairs as they deemed necessary, 
& unless these were supplied “ the ships should not 
be insured ” held to render the ship unse'a worthy. 
— Stewart v. Wilson (1843), 12 M. & W. 11 ; 
13 L. J. Ex. 27 ; 2 L. T. O. 8. 75, 103 ; 7 Jur. 
1020 ; 152 E. R. 1089. 


ii. lieasonable Fitness. 

See Marine Insurance Act, 1906 (c. 41), s. 39 
(1), (4). 

1460. Question of fact.] — Knill v. Hooper, No. 
1439, ante. 

1461. Necessity for.] — Buchanan & Co. v. 
Faber, No. 603, ante. 

1462. What amounts to — Condition commen- 
surate with risk — Stages of voyage.] — Hibbert v. 
Martin (1808), Park’s Marine Insurances, 8th ed. 
p. 473. 

Annotations : — ^Befd. Dixon v. Sadler (18.39), 9 L. J. Ex. 48 ; 
Small V. Gibson (1849), 14 L. 1 . O. S. 290. 

1463. .] — Biccard V. Shepherd, 

No. 1610, post. 


1454 . Insufficient repair.] — Taylor 

South Devon Marine Fire & Life Insurance 
Co. (1828), Dan. Ll. 91. 

14 Q 5 . Size & construction of ship — Ship 

built for river navigation.] — Declaration on a policy 
by which pltfs. were assured ” at & from all or 
any ports & places in the Clyde, or from liverpool, 
to Kurrachee or Calcutta, & for the space of 
thirty days after her arrival at her port, upon 
the body, tackle, apparel, ordnance, munition, 
artillery, boat & other furniture of & in the good 
ship or vessel called the Ganges, a steamer.” There 
were pleas of unseaworthiness & of undue conceal- 
ment, on which issues were joined. The Ganges 
was built for navigating the Indus, A was on this 
account of such a construction as to be unfit 
generally for ocean navigation. Ever^hing how- 
ever was done that possibly could be done by 
temporary appliances to render a vessel of lier 
construction as strong as she could be made to 
encounter the perils of the voyage insured. The 
assured had, before the policy was entered into, 
informed defts. of the original construction & 
character of the Ganges, telling them at the same 
time that the additional strengthening contem- 
plated was then in progress, that everything 
possible would be done to strengthen & fit her for 
the voyage. An additional premium was paid 
commensurate to the increased risk arising fiDm 
the character of the vessel : — Held : (1) the war- 
ranty of seawortliiness must be taken to be limited 
to the capacity of the vessel, & therefore was 
satisfied if, at the commencement of the risk, the 
vessel was made as seaworthy as she was capable 
of being made, though it might not make her as 
fit for the voyage as would have been usual &, 
proper if the adventure had been that of sending 
out an ordinary sea-going vessel ; (2) extrinsic 
evidence as to the character of the vessel was 
admissible. — B urges v. Wickham (1863), 3 B. & 
S. 069 ; 33 L. J. Q. B. 17 ; 8 L. T. 47 ; 10 Jur. 
N. S. 92 ; 11 W. R. 992 ; 1 Mar. L. C. 303 ; 122 
E. R. 251. 

Annotations: — As to (1) FoUd. Clapham v. Langton (1864), 

5 B. & S. 729 ; Turnbull v. Jenson (1877), 30 L. T. 635. 

Consd. The Vortigem, [1899] P. 140. Retd. Roadhead v. 

Mid. Ry. (1867), L. R. 2 Q. B. 412 ; Contiere Meocanlco 

Brindislno v. Janson (1912), 81 L. J. K. B. 850. Oenerally, 

Mentd. Wilians v. Ayers (1877), 3 App. Cas. 133. 

1466. .] — The seaworthiness of 

which, in the absence of express stipulation, 
there is an implied warranty in every voyage 
policy, is a relative term depending on the nature 
of the ship as well as of the voyage insured. 
Therefore, on a policy “ on a voyage from the 
Tyne to Odessa,” it being shown that the vessel 
was an iron steamer of very light draught of 
water, constructed for river navigation only, that 
this was disclosed to the underwriters before the 
policy was effected & the dimensions of the vessel 
then stated to them, & that, though it was 
impossible to make her fit to encounter the 
ordinary perils of ocean navigation, the ship had 
been made as seaworthy as her size & construction 
would admit, the underwriters were held liable on 
her being lost by the perils insured against. 

Qu. : whether parol evidence as to the cha- 
racter of the vessel was admissible to qualify the 
ordinary warranty of seaworthiness. — C lapham 
V. Lanoton (1804), 6 B. & S. 729 ; 4 New Rep. 
411 ; 34 L. J.’Q. B. 40 ; 10 L. T. 876 ; 12 W. K. 
1011 ; 2 Mar. L. C. 54 ; 122 E. R. 1001 , Ex. Ch. 

Annotation: — Folld. Turnbull v. Janson (1877), 86 L. T. 

635. 

1467. .] — Where a vessel built 

for inland navigation is insured for an ocean 
voyage there is an implied warranty that she shall 
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bo made as seaworthy for the voyage as such a 
vessel can be made by ordinary available means. 

A steamer of light construction, built for inland 
navigation in Trinidad, was insured for the voyage 
out. On the voyage she broke in two at sea, & 
went down. In an action on the policy the jury 
found that the vessel was not seaworthy as an 
ocean going vessel, & was not made as seaworthy 
as she might have been by ordinary available 
means ; — Held : on these findings deft, was 
entitled to judgment. — Turnbull v. Janson 
(1877), 36 L. T. 635 ; 3 Asp. M. L. C. 433, C. A. 
Annotation : — Refd. Cantlere Meocanlco Ilrlndlsluo r. 

Janson (1912), 81 L. J. K. B. 850. 

1468. Seaworthiness for purposes Insured.] 

— Daniels v. Harris, No. 1499, posf. 

iii. Fitness in A ll Respects. 

See Marine Insurance Act, 1906 (c. 41), s. 39 (4). 

1469. Want of proper medicines.] — Woolf v. 
Claogett, No. 1093, ante. 

1470. Defective sails.] — A ship to be seaworthy 
must be rendered as secure as possible from 
capture, as well as from tlie perils of the sea. 

In an action of this kind pltfs. arc bound to 
prove, not. only that the ship was tight, staunch 
& strong, but that she was jiroperly equipped with 
sails & other stores, & that she was manned with 
a sufficient crew to navigate her on the voyage 
insured. These are conditions precedent to the 
policy attaching, & if they were not complied with, 
so that the peril was enhanced, from whatever 
cause this might arise, & though no fraud was 
intended on the part of the assured, the under- 
writers may answer “ we are not liable ” (Lord 
Ellenborough, C.J.). — Wedderburn V. Bell 
(1807), 1 Camp. 1, N. P. 

1471. Defective anchors.] — Under the implied 
warranty of the assured, as to seaworthiness, it is 
necessary not only that the hull of the vessel be 
tight, staunch, & strong, but that the ship be 
furnished with ground tackling sufficient to 
encounter the ordinary perils of the sea ; & there- 
fore, where it appeared that the best bower 
anchor, & the cable of the small bower anchor, were 
defective, the vessel was held not to be seaworthy. 
— Wilkie v. Geddes (1816), 3 Dow, 57 ; 3 E. It. 
988, H. L. 

AnnotaiionB : — Reid. Small v. Gibson (1850), 20 L. J. Q. B. 

152 ; Fawciis v. Sarsfleld (1856), 2 Jur. N. S. 665 ; 

Dudgeon v. Pembroke (1875), 1 Q. B. D. 96. 

1472. Defective planks, stern.] — Parfitt v. 
Raydon (1846), 8 L. T. 767, N. P. 

1473. Defective boilers.] — Quebec Marine In- 
surance Co. V. Commercial Bank of Canada, 
No. 1442, ante. 

1474. Ship going to sea under one boiler.] — 

A vessel heW not to be unseaworthy by reason of 
her proceeding to sea under one boiler only. — 
The Pentland (1897), 13 T. L. R. 430. 

1475. Slight defect — Capable of repair by crew.] — 
Ajum Goolam Hossen & Co. v. Union Marine 
Insurance Co., Hajee Casstm Joosub v. Ajum 
Goolam Hossen & Co., No. 1647, post. 

1476. Insufficient coal.] — Greenock S.S. Co. 
V. Maritime Insurance Co., No. 1618, post. 

SeCi alsoj No, 1517, post, 

iv. Fitness to Encounter Perils of Port. 

1477. Condition sufficient to ensure reasonable 
security.] — Parmeter v. Cousins, No. 875, ante. 

SeCt alsOi No. 603, ante. 


1478. Necessity for fuU crew.] — Annen 
Woodman, No. 1456, ante. 


V, 


V. Competent Crew. 

See Marine Insurance Act, 1906 (c. 41), s. 39 (4). 

1479. General rule.] — Weddprburn v. Beu., 
No. 1470, ante. 

1480. .] — Forshaw V. Chabert, No. 1159, 

ante. 
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post. 

1482. .] — Shore v. Bentaij, (circa 1828), 

7 B. C. 798, n. ; 108 E. R. 921. 

Annotations Holdsworth v. Wise (1828). 7 B. & C. 

IZ (1811). 8 M. & W. 895 ; Bicctird v. 

Shepherd (1861), 14 Moo “ “ ‘ Bouillon 

Lupton (1863), 15 C. B. N. 

1483. .] — Phillips v. Headlam, No. 1494, 

post. 


See, also. Nos. 1510, 1513, 1651, 1654, post. 

1484. Master Ignorant of parts to be navigated.] — 
Tait V. Levi, No. 985, ante. 

1485. Negligence of crew — Absence at time of 
ioss.] — Busk v. Royal Exchange Assurance Co., 
No. 1651, post. 

1486. .] — Dixon v. Sadler, No. 1613, post. 

1487. .] — Biccard r. Shepherd, No. 1510, 

post. 

1488. No one competent to deputise for master.] 

— An insurance is void if effected on a vessel which 
has not a crew sufficient to meet the ordinary 
contingencies of its voyage : — Held : on a voyage 
from Mauritius to London, where there was no 
one able to do the duties of the captain if he was 
ill, the underwriters were not liable for a loss. — 


Clifford v. Hunter (1827), 3 C. & P. 16 ; Mood. 
& M. 103, N. P. 


1489. Misconduct of crew.] — D ixon v. Sadler, 
No. 1513, post. 

1490. .] — Biccard v. Shepherd, No. 1510, 


post. 


vi. 

See Marino Insurance Act, 1906 (c. 41), s. 39 (4). 

1491. General rule.] — (1) It is undoubted law 
that there is an implied warranty, with respect 
to a policy for a voyage, that the ship should be 
seaworthy at the commencement of the voyage, 
or in port when preparing for it ; or has been 
seaworthy for the voyage when the voyage insured 
had been commenced, if the insurance is on a 
vessel already at sea ; which voyage being com- 
mensurate with the risk insured, the warranty is 
compendiously described as a warranty of sea- 
worthiness at the commencement of the lisk ; 
& this has led to the supposition that there is 
always such a warranty. It is also perfectly 
clear that, in our law, there is no other warranty 
of seaworthiness in a voyage policy, than that the 
ship is seaworthy at the commencement of the 
voyage. There is no warranty in the law of 
England that the vessel shall continue seaworthy 
after the voyage has commenced ; none that the 
crew, if originally competent, shall continue so ; 
none that the vessel shall be navigated with due 
care & skill during the voyage ; none that pilots 
shall be taken on board at proper places, if the 
voyage has already commenced, unless, perhaps, 
where required by Act of Parliament ; none, on 
an insurance for one voyage out & home, that the 
ship shall be seaworthy on the return voyage 
(Parke, B.). 


PART II. SECT. 19, SUB-SECT. 1.— 
A. (b) V. 

1479 I. Oenerai rule.] — ^Wlth respect 
to the cargo insured, as well as the yessel 


Itself, a marine policy may, hy an 
express, though not by an implied, 
agreement, become legally Inyolfd for 
the want of care & skill on the part of 


the captain & crew in navigating the 
vessel.-— G illbspie v. British America 
Fire Sc Life Assurance Co. (1849), 
7 U. C. 11. 108.— CAN. 
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Sect. 19. — Warranties — Implied: Siib-sect. 1, A. (b) 

vi., vii., viii. <fc ix, <& (c) i. & ii.y 

(2) In a voyage policy, where the contract show’s 
the nature of the adventure, from which the 
intent of the parties may be collected, the law 
implies a consideration of seaworthiness to per- 
form the voyage (Lord St. Leonards). — Gibson 
V. Small (185^1), 4 H. L. Cas. 353 ; 1 C. L. Jl. 363 ; 
21 L. T. O. S. 240 ; 17 Jur. 1131 ; 10 E. R. 499, 
H. L. ; S. C. sub nom. Small v. Gibson 

(1849), 10 Q. B. 141, Ex. Ch. 

Annotations : — As to (1) Consd. Jenkhis v. Heycock (1853), 
8 Moo. P. C. O. S.')! ; Pawciis w. SarHlield (18.56), 6 E. & B. 
192 : Michael v. Trodwin (1856), 17 C. B. 551 ; Burges v. 
Wickham (1863), 3 B. & .S. 669 ; Dudgeon w. Pembroke 
(1877), 2 Apn. Cas. 284. Refd. Couch v. Steel (1854), 
3 E. & B. 402 ; Thompson v. Hopper (1858), E. B. & E. 
1038 ; Clapharn r. Langfcon (1864), 5 B. & S. 729. As to 
(2) Consd. Knill v. Hooper (1857), 2 11. & N. 277. Refd. 
Daniels v. Harris (1874), 23 W. 11. 86. Generally, Mentd. 
llcadhead v. Mid. Ry. (1867), L. R. 2 Q. B. 412 ; Stanton 
V. Richardson, Richardson v. Stanton (1872), L. R. 7 C. P. 
421; Kopitoff v. Wilson (1876), 1 Q. B. D, 377 ; Steel 
V. State Line S.S. Co. (1877), 3 App. Cas, 72; Biddcll 
V. Horst Co., 11911] 1 K. B. 934 ; The West Cock, 11911} 
P. 208 ; Elder, Dempster v. Paterson, Zochonis, Crilllths 
Lewis Steam Navigation Co. v. Paterson Zochonis, [1924] 
A. C. 522. 

1492. By statute.] — A sliip homew’ard bdutul to 
the port of London, received a pilot at Orfordnes.s, 
& dropped him before she reached her moorings 
in the river Thames ; after w’hich before she w’as 
safely moored an accident happened & the ve.ssel 
was sunk ; the underwriter on tlie ship <fc cargo 
was held discharged from his liability on account 
of there not being any pilot on board at that time ; 
though it did not appear that the lo.ss was directly 
imputable to want of skill in tliose who navigated 
the vessel. Qu. : whether it is essentially neces- 
sary to the assured’s right of action on such a 
policy that the pilot taken in to navigate up the 
Thames should be duly qualified according to the 
directions of .5 Geo. 2, c. 20 . — Law v. IIollings- 
woRTH (1797), 7 Term Rep. 100 ; 101 E. R. 909. 

Annotations: — Distd. Phllllp.s v. Headlain (1831), 2 B. 

Ad. 380. Expld. Sadler i;. Dixon (1841), 8 M. & W. 895. 
Distd. Wilson v. Rankin (1865), 13 W. R. 404. Refd. 
Busk V. Royal Exchange Assce. (1818), 2 B. & Aid. 73; 
Holliiigwoith u. Rrodrick (1837), 7 Ad. & El. 40. 

1493. .] — Gjbson V. Small, INo. 1491, a?ite. 

1494. By nature of navigation — At port of 
departure.] — (1) A ship insured at & from Liver- 
pool to Sierra l^eone, arrived off the river Sierra 
Leone, where there was a regular establishment 
of pilots, about three o’clock in the evening. The 
captain hoisted a signal for a pilot ; hut no pilot 
having come on board, about ten o’clock at night 
he attempted to enter tlie river without one, & 
in so doing the ship took the ground A was lost. 
The judge left it to the jury whether the captain, 
in entering without a pilot, did what a prudent 
man ought to have done in the circumstances. 
The jury were of that opinion, & found for pltf. 
On motion for a new trial on the ground that the 
verdict was against evidence ; — Held : the under- 
writei*s were liable, & would have been so although 
the captain had been wrong in attempting to enter 
the port without a pilot ; ho being a person of 
competent skill, having used reasonable diligence 
to obtain a pilot, &- having exercised his discretion 
bond fide in the circumstances. 

(2) The rule of law is, that the assured is bound 
to have the ship seaworthy at the commencement 
of the risk. He is bound, therefore, to have a 
sufficient crew, & a master of competent skill 
ability to navigate her at the commencement of 
the voyage ; & if she sail from a port where there 
is an establishment of pilots, & the nature of the 
navigation requires one, the master must take a 
pilot on board (Parke, J.). — Phillips v. Head- 


lam (1831), 2 B. & Ad. 880 ; 9 L. J. O. S. K. B. 
238 : 109 E. R. 1184. 

1495. .] — (1) To a declaration by assured 

against underwriter of a policy on ship, at & from 
any port or ports, for twelve months, alleging 
loss by perils of the seas, deft, pleaded that, 
during the time for which the ship was insured, 
& before the loss, she was damaged & unsea- 
w^orthy, but, by reasonable care, & at small cost, 
compared with her value, she might & ought to 
have been by pltf. repaired & rendered sea- 
worthy ; yet pltf. well knowing the premises, did 
not repair & render her seaworthy, but neglected, 
etc., & she remained in such unseaworthy state 
till the loss. Demurrer, because it was not stated 
that the non-repair caused the loss. Qu. : 
whether, in an action as above, it would be a 
defence that, after the commencement of the risk, 
the ship by actual default on the part of the assured, 
showing gross negligence, became unseaworthy & 
was lost ; — Held : at all events, this plea was had, 
as it did not sufficiently aver knowledge by the 
assured that the ship was unseaworthy, & might 
have been repaired before the loss ; nor did it 
show that he could in fact, if not grossly negligent, 
have repaired h(*fore the loss ; or that the loss was 
occasioned by his alleged default. 

(2) The implied warranty of seawortliincss on 
the part of the assured, refers to the commence- 
ment of the risk, the only exception is, where 
pilots, or a particular description of crew, are 
necessary in certain })arts of the voyage. There 
is no difference, as to such implied warranty, 
between time policies others (Patteson, .1.). 

(3) In Lau> v. Tlollingworth^ No. 1492, awfe, there 

wa.s an intermediate voyage, if I may so say, 
contributed by Act of Parliament upon which 
voyage the vessel was not seaworthy unless she 
had a pilot (Patteson, J.). — Hollingwortii v. 
Bbodrick (1837), 7 Ad. k El. 40 ; 8 L. .1. Q. B. 
80 : 1 .Tur. 430 ; 112 E. R. 380 ; sub uorn. 

Broderick v. Hollingsworth, 2 Nev. & P. K. B. 
608 ; Will. Won. k Dav. 689. 

Annotations: — As to (2) Consd. Gibson i\ Small (1853), 

4 H. L. Cas, 353, N.F. Thompson v. Hopper (1856), 6 

E. & B. 172. Consd. Dudgeon i\ Pembroke (1875), 4 

g. B. D. 96. As to (3) Refd. Dlxcm v. Sadler (1839), 5 

M. & W. 405. 

vii. Security froyn Capture. 

1496. Former law.] — Wedderburn v. Bell, 
No. 1470, ante. 

See, now, Marine Insurance Act, 1900 (c. 41), 
sched. I., Rules 7, 10. 

See, further, Nos. 1497, 1560-1603, 1666, posi. 

viii. Proper Docuynents. 

1497. Neutral vessel.] — A neutral vessel is not 
seaworthy unless she is provided with documents 
to prove her neutrality. Qu. : if a neutral vessel 
be insured on a voyage on which it is notoriously 
necessary to carry simulated papers, in order to 
elude one of the belligerents, whether permission 
to cari’y them must be expressed in the policy. 
An American, bound from London to Riga, was 
taken by the Danes, k condemned for circum- 
stantial reasons, k, amongst others, the want 
of a sea-passport k muster-rolls, she was pro- 
vided with false clearances from Bergen, but they 
were not produced. Her sea-passport would have 
proved she had come from London, which, under 
the Berlin decree, wiuld be a ground of condemna- 
tion by the French ; — Held : although it would 
subject her to this risk, she ought not to be with- 
out those documents which would prove her 
neutrality with respect to other belligerents. 
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It seems to be clear that an adjustment is not 
binding if it in any degree proceeds on mistake 
(Lord Mansfield, O.J.). 

It is always competent to deft, to show that 
the adjustment ought not to bind him, although 
it is prtwd /ocie evidence of a case (Lawrence, J.). 
— Steel v. Lacy (1810), 3 Taunt. 285 ; 128 E. R. 
113. 

Annotation: — Mentd. De Montellano v. Garoiaa (1822), 7 

Moore, C. P. 361. 

See, also, Sub-sect. 5. 

ix. Seaworthiness to Carry hitended Cargo. 

See Marine Insurance Act, 1900 (c. 41), s. 40 (2). 

1498. General rule — Perishable cargo.] — The 
ship must at the commencement of the voyage 
be fit for her intended voyage & cargo. A vessel 
may be in a fit state to carry a cargo not subject 
to being dissolved by sea water ; & yet not sea- 
worthy for a perishable cargo, such as soda in 
barrels. — Castles v. Irving (1840), 8 Jj. T. 767. 

1499. Deck cargo.] — A policy of insurance 

was made “ on wine in casks, on or under deck ” 
in a named ship. The wine was stowed wholly 
on deck, & so loaded the ship was unable to stand 
the rough weather which she encountered, except 
by jettison of the wine ; she was, however, in 
respect of hersidf the under-deck cargo, at no 
time in very real danger, on account of the facility 
with which the deck cargo could be got rid of, 
which was afiected by staving in the casks of 
wine. The weather was of the rough character 
to be expected at the time, of year. In an action 
against the underwriters for the loss of the wine : 
— Held : the warranty of sea.wortliiness implied 
on voyage policies extended to the ship, including 
the cargo, & was not fulfilled if the ship only c^ould 
be made safe on an ordinary voyage by ilie 
destruction of tlie insured cargo. 

In a policy on cargo, tlie implied warranty that 
tlie sliip is seaworthy, cannot be considered to 
contemplate the destruction, in order to save 
the ship on an ordinary voyage, of that very cargo 
which is the subject-matter of insurance. 

Senible : if the policy had been on the ship & 
under-deck cargo, & not on the deck cargo, the 
implied warranty of seaworthiness would have 
been satisfied by the safety of the ship & under- 
deck cargo, & would not have been affected by 
the peril to or loss of the deck cargo, provided 
that the latter, by reason of the facility with wiiich 
it could have been got rid of, would have caused 
no danger to the ship, or subject-matter of insur- 
ance. — Daniels v. Harris (1874), L. R. 10 0. P. 

1 ; 44 L. J. C. P. 1 ; 31 L. T. 408 ; 23 W. R. 80 ; 

2 Asp. M. L. C. 413. 

Annotation: — Mentd. Thom v. London Corpn. (1875), 

L. R. 10 Exch. 112. 

1500. Cattle.] — Sleigh v. Tyser, No. 1627, 

post. 

See, also, No. 1510, post. 

(c) Time When Warranty Attaches. 
i. In General. 

See Marine Insurance Act, 1906 (c. 41), s, 30 (1). 

1501. Commencement ol voyage only.] — Eden 
V. Parkison, No. 1393, ante. 

1502. .] — BeRMON V. WOODBRIDGB, No. 

72, ante. 

1508. — Watson v. Clark, No. 1642, post. 

1504. — Parker v. Potts, No. 1643, post. 

1506. ^ -Busk v. Royal Exchange 

Assurance Co., No. 1651, post. 

1606. .] — Holdsworth v. Wise, No. 2144, 

post. 


1607. .] — Holungworth v. Brodrick, 

No. 1495, ante. 

1508. — Dixon v. Sadler, No. 1613, post. 

1609. “ — Gibson v. Small, No. 1491, ante. 

1510. - — By the law of Marine insurance 

there is an implied warranty in every insurance 
of a ship, that the vessel shall be seaworthy, by 
which is meant, that she shall be in a fit state as 
to repairs, equipment, & crew, & in all other 
respects, to perform the voyage insured, & to 
encounter the ordinary perils at the time of sail- 
ing upon it. If the assurance attaches before 
the voyage, it is enough that the state of the ship 
be commensurate to the risk ; &, if the voyage 
be such as to require a different complement of 
men, or state of equipment in different parts of 
it, as if it was a voyage down a canal or river, & 
thence to & on the open sea, it is enough if the 
vessel be at each stage of the navigation in which 
the loss happened properly manned & equipped 
for it. But the assured makes no warranty to 
the underwriters that the vessel shall continue 
seaworthy, or that the master or crew shall do 
their duty during the voyage, & their negligence 
or misconduct is no defence to an action on the 
policy, when the loss has been immediately occa- 
sioned by the perils insured against. 

Action upon a policy of insurance on copper 
ore on board a ship “ at & from the anchorage of 
H. & N. to S. to commence upon the loading on 
hoard the ship at & from the above ports.” Part 
of the ore was loaded at H. & part at N. The 
ship was seawoithy at H., but became unsea- 
worthy before leaving N., in consequence of being 
over-loaded, & was lost on her voyage from N. 
to S. : — Held : the insurer of the ore was entitled 
to recover for the oer shipped at H., but not in 
respect of the ore loaded at N. as the policy 
covered two risks, & the sea voyage was to be 
considered to begin at different times ; & the 

implied warranty that the sliip should be there 
fit to carry the additional, as well as the original 
cargo, appeared by the evidence not to have been 
complied with. 

Some propositions in the doctrine of the implied 
warranty of seaworthiness, which form part of 
every contract of marine insurance on voyages, 
for to time policies they do not apply, are per- 
fectly settled (Lord Wensleydale). — ^Biccard 
V. Shepherd (1861), 14 Moo. P. C. C. 471 ; 16 
E. R. 383 ; sub 7iom. Commercial Marine Co. v. 
Namaqua Mining Co., 5 L. T. 504 ; 10 W. R. 
136 ; 1 Mar. L. C. 165, P. C, 

Annotations: — Apld. BoxilUon v Lupton (1863), 15 C. 1). 

N. S. 113. Folld. Thin v. Richards, 11892] 2 Q. H. 141. 

Reid. Turnbull v. Janson (187 7). 36 L. T. 635. Mentd. 

Lloyd t>. General Iron Screw Collier Co. (1864), 3 H. & 

C. 284. 

See, also, Nos. 1439, 1465, ante, & compare Nos. 
603, 875, 1491-1495, ante. 

1511. Insurance after commencement of voyage.] 

— Gibson v. Small, No. 1491, atiie. 

1512. One voyage out & home.] — Gibson 

V. Small, No. 1491, ante. 

ii. Voyage in Different Stages. 

See Marine Insurance Act, 1908 (c. 41), s. 39 
(3). ^ ^ 

1618. Ship seaworthy at commencement of each 
stage.] — In the case of an insurance for a certain 
voyage, it is clearly established that there is an 
implied warranty that the vessel shall be sea- 
worthy, by which it is meant that she shall be 
in a fit state as to repairs, equipment & crew, & 
in all other respects, to encounter the ordin^y 
perils of the voyage insured, at the time of sailing 
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Sect. 19.— Wcarantiea— Implied: Sub-eed. l.A.ic) 

a., (d). (e), (/) (g)-] 

upon it. If the 


fo’mpIemorXmentT ‘sLZ otoquipment 

different parts of it, as, if it were a 
a canal or river, & thence across to 
it would be enough if the vessel were, at 
mencement of each stage of the navigation, 
properly manned & equipped for it, but 
makes no warranty to the underwriters that the 
vessel sh^ continue seaworthy, or that the master 
or crew shall do their duty during the voyage ; 
& their negligence or misconduct is no defence 
to an action on the policy, where the loss has been 
immediately occasioned by the perils insured 
against (Paiike, B.). — Dixon i’. Sadler (1839), 
5 M. & W. 405 ; 9 L. J. Ex. 48 ; 151 E. E. 172 ; 
ajffd. 8vb rwm. Sadijer v. Dixon (1841), 8 M. & 
W. 896, Ex. Ch. 

Annotations: — Apprvd. Biccard v. Shepherd (1861), 14 Moo. 
P. C. O. 471. Apld. Buries v. Wickham (1863), 3 B. & S. 
669 ; Thin v. Richards, (1892) 2 Q. B. 141 : Hedley r. 
Pinkney S.S. Co., [1894] A. C. 222. Refd. Gibson v. 
Small (1853), 4 H. L. Caa. 353 ; Jenkins v. Heycock 
(1853), 6 Moo. Ind. App. 361. Worms v. Storey (1855), 
25 L. J. Ex. 1 ; Hudson v. Bilton (1856), 2 Jur. N. S. 
784 ; Thompson v. Hopper (1856), 6 E. & B. 937 ; 
Bouillon u. Lupton (1863), 15 C. B. N. S. 113 ; Davidson 
V. Burnard (1868), L. R. 4 C. P. 117 ; Quebec Marino 
Insce. V. Commercial Bank of Canada (1870), L. R. 3 
P. C. 234 ; Dudgeon v. Pembroke (1875), 1 Q. B. D. 
96 ; West India Telegraph Co. v. Howe & Colonial Insce. 
(1880), 6 Q. B. D. 51 ; Trinder, Anderson v. Thames & 
Mersey Marine Insce,, Trinder, Anderson v. North Queens- 
land Insce., Trinder, Anderson v. Weston, Crocker, 
[1898] 2 Q. B. 114; The Vortigem, (18991 P. 140; 
Leonard v. Leyland (1902), 18 T. L. R. 727. M6ntd. 
Alcock V. Royal Exchange Insce. (1849), 18 L. J. Q. B. 
121 ; Wilton v. Atlantic Royal MaU Steam Co. (1861), 
10 C. B. N. S. 453 ; Lloyd v. General Iron Screw Collier 
Co. (1864), 3 H. & C. 284 ; Everett r. London Assce. 
(1865), 19 C. B. N. S. 120 ; Grill r. General Iron Screw 
Corner Co. (1866), 12 Jur. N. S. 727 ; The Duero (1869), 
L. R. 2 A. & E. 393, 


1514. .] — Biccard v. Shepherd, No. 1610, 

ante. 

1515. I .] — (1) Three steamers, the Bourdon^ 

the Papin No. 1, & the Papin No. 6, which were 
intended for the navigation of the Danube, were 
insured “ at & from Lyons to Galatz,” with leave 
to call at all ports & places in the Mediterranean 
for all or any purpose, beginning the adventure 
at Lyons, etc., with a declaration that “ it should 
be lawful for the ships to proceed & sail to & touch 
& stay at any ports or places whatsoever, & with 
leave to tow & be towed, without being deemed 
any deviation,” etc., warranted to sail on or 
before Aug. 15, 1861. The Papin No, 6 left Lyons 
on July 24 & arrived at Marseilles on July 30. 
The Bourdon & Papin No. 1 left Lyons on Aug. 2 
& arrived at Marseilles, the former on Aug. 7, 
the latter on Aug. 8. All three vessels were in 
a dt &; proper state for the voyage down the 
Ehone to Marseilles, but, from the nature of the 
navigation, they could not, on leaving Lyons, 
be m a state of readiness, as to masts & sails, 
c hain s & anchors, sea crew, etc., for the sea portion 
of the voyage to Galatz. They all left Marseilles 
properly manned & equipped for the residue of 
the voyage on Aug. 23, the intermediate time 
having been consumed in the sea equipment, & 
in procuring the surveys & permit to depart 
required by the French law, which could only be 
obtained at Marseilles. This delay the jury 
foimd not to have been unreasonable : — Held : 
both the implied warranty of seaworthiness, & 
the express warranty to sail on or before Aug. 16, 
were complied with. 


(2) As to the Papm No. 6, which arrived at 
Marseilles on July 30, it appeared that she might 
have been got ready for sea several days earlier 
than she was, but that the captain deemed it 
prudent to detain her at Marseilles in order that 
all three vessels might depart in company. The 
jury having found that this was a reasonable 
cause of delay as to that vessel, the ct» refused to 
disturb their verdict. — Bouillon v. Lupton 
(1863), 16 C. B. N. S. 113 ; 2 New Rep. 393 ; 33 

L. J. C. P. 37 ; 8 L. T. 575 ; 10 Jur. N. S. 422 ; 
11 W. R. 966 ; 1 Mar. L. C. 347 ; 143 E. R. 726. 

1510, .] — Quebec Marine Insurance Co. 

V. Commercial Bank of Canada, No. 1442, ante. 

1517 , .] — In my judgment when a question 

of seaworthiness arises between either a steamship 
owner & his underwriter upon a voyage policy, 
or between a steamshm owner & a cargo owner 
upon a contract of affreightment, & the under- 
wiiter or cargo owner establishes that the ship 
at the commencement of the voyage was not 
equipped with a sufficiency of coal for the whole 
of the contracted voyage, it lies upon the ship- 
owner, in order to displace this defence, which 
is a good one, to prove that he has divided the 
voyage into stages for coaling purposes by reason 
of the necessity of the case, & that, at the commence- 
ment of each stage, the ship had on board a suffi- 
ciency of coal for that stage — in other words, 
was seaworthy for that stage. If he fails in this 
he fails in defeating the issue of unseawortliiness 
w'hich primd facie has been established against 
him. In each case it is a matter for proof as to 
when the necessity of the case requires that each 
stage should be (A. L. Smith, L.J.). — The Vor- 
tigern, [1899] P. 140 ; 68 L. J. P. 49 ; 80 L. T. 
382 ; 47 W. R. 437 ; 15 T. L. R. 259 ; 8 Asp. 

M. L. 0. 623 ; 4 Com. Cas. 162, C. A. 

Annotations: — FoUd. Greenock S.S. Co. tJ. Maritime lusoe., 

[1903] 2 K. B. 657. Rofd. Mncivcr v. Tate Steamers 

(1903), 8 Com. Cas. 124 ; Darling v. Raeburn, (1907] 1 

K. B. 846. 

1518. .]— In the case of a voyage policy 

upon a steamship, where the contemplated 
voyage, must from its length, be necessarily 
divided into stages for coaling purposes, the ship- 
owner is, as beWeen himself & his underwriter, 
under an implied warranty that the ship shall, 
at the commencement of each stage of the voyage 
be seaworthy for that stage, by having on board 
a sufficiency of coal, for that stage. Pltfs. in- 
sured their steamship with defts. for a round 
voyage from the United Kingdom to port or 
ports on the west coast of South America & back 
again, with leave to call at any ports or places 
on the east coast of South America, etc. The 
insurance included general average. The perils 
insured against were of the seas, etc., subject to 
clauses annexed to the policy which provided 
{inter alia) ; ” This insurance is also to cover 

loss through the negligence of the master, etc.,” 
& ” Held covered in case of any breach of war- 
ranty, etc., at a premium to be hereafter arranged.” 
During the voyage the ship called at Monte Video, 
& through the negligence of the master sailed 
thence without having sufficient coal on board 
to take her to St. Vincent, her next place of call, 
where in ordinary course she would coal again. 
Her coal supply failing between Monte Video & 
St. Vincent, the master burnt as fuel some of the 
ship’s fittings, spars, & some of the cargo, & if 
he had not done so she would have been in danger 
of becoming a total loss. Pltfs. did not know 
until after the ship reached St. Vincent that she 
had left Monte Video without sufficient coal, & 
no premium had been arranged under the ” held 



Part II. — ^Marine Insurance. 


193 


covered ” clause. In an action on the policy to 
recover in respect of the loss of the fittings, spars, 
Sc cargo ; — Held t the policy was a “ voyage 
policy^’ not a “time policy” Sc the voyage was 
divisible into stages, the case thus falling within 
The Vortigerrit No. 1617, ante; Sc accordingly as 
the ship had not, at the commencement of the 
stage from Monte Video, a sufficiency of coal 
for that stage, pltfs. had broken their implied 
warranty that she was seaworthy for that stage, 
so that the policy then ceased to attach to the 
risks insured against. — Greenock S.8. Co. v. 
Maritime Insurance Co., [1903] 2 K. B. 6.57 ; 
T2 L. J. K. B. 868 ; 89 L. T. 200 ; .52 W. R. 
180 ; 19 T. L. R. 680 ; 47 Sol. Jo. 761 ; 9 Asp. 
M. L. C. 463 ; 9 Com. Cas. 41, C. A. 

Annotations : — Mentd. Mentz, Decker v. Maritime Inecc., 

[1910] 1 K. B. 132; Hewitt v. WUaon, [1915] 2 K. B. 

739. 

See, also, Nos. 603, 1491-1495, ante. 

1519. Commencement of stages — Matter of proof 
In each case.] — The Vortigern, No. 1517, ante. 

1520. Statement of total loss — Request lor pay- 
ment.] — Cohen (G.) Sons Sc Co. v. Standard 
Marine Insurance Co., Ltd., No. 1457, ante. 

(d) Effect of Breach. 

See Marine Insurance Act, 1906 (c. 41 ), s. 34 (2). 

1 521 . Policy avoided.] — Lane v. N ixon. No. 1 441 , 
ante. 

1522. .] — Thorley (Joseph), Ltd. v. 

Orchis S.S. Co., Ltd., No. 1455, ante. 


tackle, & materials for the voyage ; the insured 
declaring, that, to the best of their belief, Sc 
according to their knowledge Sc information, the 
sliip, at the time of the insurance, was, in all 
respects, seaworthy for the voyage. It then 
alleged the effecting of the policy, Sc that the vessel 
during her voyage, by stormy winds & tem- 
pestuous weather. Sc by the force Sc violence of 
the winds Sc waves, became leaky, strained, riven 
Sc damaged, insomuch that, by means thereof 
it became necessary for her preservation for her 
to sail to the nearest port of safety, that she 
accordingly sailed to the nearest port of safety, 
to wit, the harbour of G., that, on her arrival at 
Gambia, she was unfit to prosecute her voyage 
without being repaired Sc refitted ; that she was 
foimd to be unseaworthy. Sc unfit to prosecute 
her voyage unless great repairs were done upon 
her ; that such repairs could not be done at ; 
that it was not possible to obtain any repairs 
sufficient to enable her to proceed on her voyage, 
or to proceed to any other port to be repaired ; 
that it became expedient Sc necessary to abandon 
the voyage Sc to sell the ship ; Sc that the ship 
W'as sold, by means of wliich said premises the 
voyage was not performed Sc the vessel was 
whoUy lost to pltf. : — Held : whether the loss of 
the vessel was occasioned by unseaworthiness, or 
by perils of the sea, defts. were bound by their 
adniission, Sc could not dispute the seaworthiness. 
— Parfitt V. Thompson (1844), 13 M. Sc W. 392 ; 
14 L. J. Ex. 73 ; 4 L. T. O. S. 110, 138 ; 153 


(e) Waiver of Breach. 

1523. Defect communicated to underwriters — 
Liberty given to return to port — Memorandum 
giving liberty attached to policy.] — (1) A ship in- 
sured at Sc from a port, sails on her voyage in an 
unseaworthy state, in consequence of having a 
greater cai'go than she could safely carry. The 
defect is discovered before any loss accrued, Sc 
part of the cargo is discharged, Sc a loss subse- 
quently accrues, in no degree attributable to her 
having been overladen in the early part of her 
voyage : — Held : the underwriters were liable for 
such loss. 

The vessel having sailed Sc put back to the 
Downs, Sc then sailed again, Sc laboured Sc strained 
much from being overloaded. Sc then put back 
a second time ; Sc upon an application to tlie under- 
writers for liberty for the slup to go into port to 
discharge part of the cargo, it was only communi- 
cated to them that the ship was too deep in the 
water '.--Held : (2) as the subsequent loss had 

not in any degree arisen from her having so 
strained Sc laboured, the communication of that 
fact was immaterial. Sc the communication made 
was quite sufficient ; (3) the memorandum giving 

such liberty did not require a new stamp. — Weir 
V. Aberdeen (1819), 2 B. & Aid. 320 ; 106 E. R. 
383. 

Annotations : — As to fl) Coiisd. Quebec Marine Inscc. v. 

Comuierolal Hunk of Canada (1870), L. H. 3 I*. C. 334. 

Refd. Dimbar v. Srauthwalte (1854), 3 W. H. 68. 

(/) Exclusion of Warranty. 

Sec Maiine Insurance Act, 1906 (c. 41), s. 34 
(3), Sc 8. 35 (3). 

By waiver — Memorandum on policy.] — See No. 

1523, ante. 

1624. By express terms of policy — Ship allowed 
to be seaworthy for voyage.] — In assumpsit 
against the underwriters of a policy of insurance 
for a total loss, the declaration stated, that deft®, 
agreed that the ship should be considered. Sc was 
thereby allowed to be, seaworthy in her hull, 

J. — ^VOL. XXIX. 


E. R. 163. 

Annotations .'—TSieU. Paterson v. Harris (1801), 7 Jur, N. 
1276; Cantiore Meccanico Brinclisiiio v. Jansou, 1191..J 
3 K. B. 452. 

1525. .] — PHH.LIP8 V. Nairne, No. 

2180, post. _ , , 

1525, Exceptions clause — Must show inten- 

tion to exclude.] — Quebec Marine Insurance Go. 
V. Commercial Bank of Canada, No. 1442, ante. 

1527. Proviso as to approval by surveyor.] — 

By a policy of marine insurance on cattle it w^ 
provided, tlie fittings of tlio sliip wore to do 

approved by Lloyd’s surveyor. The fittings were 
in fact so approved. During the voyage a large 
number of the cattle died, owing partly to the in- 
sufficiency of the appliances for ventilation & 
partly to the insufficient number of cattlemen 
appointed to attend to them : Held .* the sMp 
was unseaworthy in both respects, the implied 
warranty of seaworthiness was not excluded by 
the provision as to the approval of the fittings. Sc 
the underwriters were not liable.— ^LmGH P. 
Tyser, [1900] 2 Q. B. 333 ; 69 L. J. Q* 

82 L. T. 804 ; 16 T. L. R. 404 ; 9 Asp. M. L. C. 

97 ; 5 Com. Cas. 271. . . i 

1528. By “held covered, etc.“ clause.] — 

Greenock S.S. Co. v. Maritime Insurance Co., 
No. 1518, ante. 

1529. Admission of seaworthiness.] — 

Cantieue Meccanico Brindisino V. Janson, No. 

1211, ayite. ^ ^ . 

1530. By recital of abandonment & salvage of 
ship— PoUcy on salvage.]— Knill v. Hooper, No. 
1439, ante. 

{g) Evidence and Brooj. 

1531. AdmlsslblUty ol evidence— Parol evidence 
— To qualify warranty of seaworthiness Age of 
ship.]— Watson p. Clark, No. 1542, post. 

15^2. Character of ship.]— 

Burges v. Wickham, No. 1465, ante. 

1533. .] — Chatham p. 

Langton, No. 1466, ante. 

o 



L94 


Insurance. 


Sect, \^,—Warrai\iies~-lmplied: Sub-sect. 1, A. (g), 
<fc B. : sub-sect. 2.] 

1534 , Opinion of shipwright as to sea- 

worthiness— Upon facts given in evidence .]— a 

shipbuilder may be called as a witness to give ins 
opinion as to the seawortliiness of a ship, on tfte 
facts stated by others.— Thornton v. lioYA^ 
Exchange Assurance Co. (1790), 1 cake, d7, JN. ± . 

1535, .] — Upon a question con- 

cerning the seawortliiness of a ship, after the 
evidence of persons who have examined lier con- 
dition, experienced shipwrights who never saw 
her may be called, to say whether, upon the facts 
sworn to, she was in. their opinion seaworthy or 
not.— Beckwith v. Sydebotham (1807), 1 Camp. 
110, N. P. 

Annotation Mentd. Mann Macneal &: Sleeves v. Capital 

& Counties Insce., Same r. General Marine Underwrit-ers, 

[1921] 2 K. B. 300. 

1536, Onus of proof — Onus on insurer.] — 

Parker v. Potts, No. 1543, post. 

1537, .] — (1) Where, in an action on 

a j)olicy of insurance, the loss was laid by perils 
of the seas, & the insurer pleaded unseaworthiness 
of ship at the commencement of her voyage, 
semble, the ship must be taken prinid facie to be 
seaworthy, & it lay on the insurer to prove the 
contrary. But wliere the insured gave evidence 
of seaw'orthiness, &. that during rough weather 
on a short voyage a leak was sprung, which in- 
creased on the crew so that they finally abandoned 
the ship, & no contrai’y evidence was adduced by 
deft., the ct. refused a new trial, after a verdict 
for pltf. for the value of the goods on board, on 
the ground that the finding of the jury that she 
was seaworthy when she sailed, but was abandoned 
too soon, was equivocal, no objection having been 
taken at the trial on that ground. 

(2) Scniblc : a policy on “goods valued at 
£1,400 ” is a valued policy ; without stating the 
particulars of goods valued. 

(3) The onus of proving deviation lies on the 
insurer. — Franco v. Natusch (1830), I'yr. & 
Gr. 401. 

1538. .] — A. effected a policy against 

“ perils of the seas.” etc., & “all otlier perils, 
losses,” etc., in the usual form, upon goods for 
a voyage by a steamer from K. to Y. While the 
steamer was loading in the harbour of K. her 
draught was increased by the weight of her cargo 
until the discharge pipe w'as brought below' the 
sipface of the water, which then flowed down tlie 
pipe under the valve, &, some cocks or valves in 
the machinery having been negligently left open, 
flowed into the hold A injured A.’s goods. In an 
action by A. upon the policy: — Held: (1) the 
injiu-y was caused by one of the perils insured 
against ; (2) the burden of proving that the vessel 


was unseaworthy was on deft. — Davidson v. 
Bubnand (1868), h . B. 4 0. P. 117; 88 L. J. 
C. P. 73 ; 19 L. T. 782 ; 17 W. B. 121 ; 3 Mar. 
L C 207. 

Annotations :-~A3 to (1) Comd. Thames & Mersey Marine 
Insce. V. Hamilton, Fraser (te87), 12 Ann. Gas. 484. 
Distd. Samncl r. Dumas, 11924] A. 0. 431. Keld* Austra 
Issian luace. i*. Jackson (1875), 33 L. T. 28(1 ; Xieyland 
Shipping Co. V. Norwich Union JTro Insoe. Soc., 11017] 
1 ir n 


1539. .] — Pickup v. Thames & Mer- 

sey' Marine Insurance Co., No. 1545, post . 

1540. Onus shifted — Defect appearing soon after 
sailing.]— Oliver v. Cowley (1765), 1 Park’s 
Marine Insurances, 7th ed. p. 343 ; 1 Marshall 
on Insurances, 3rd ed. p. 153. 

Annotation :— Dhtd . Koebcf r. Saunders (1864), 17 C. B. 


N. S. 71. 


-.] — Munro V. Vandam (1794), 
1 Park’s Marine Insurances, 8tli ed. p. 469. 

1542. .] — Insurance on on old ship, 

“ at A from Honduras to London.” Sliip sails 
on her voyage, &, in a few days after, without 
adequate cause, arising after the period of her 
setting sail, becomes so leaky as to compel the 
master to return. Vessel strikes on a reef of 
rocks, & is lost. Decided that she w;as not sea- 
worthy at the commencement of the risk. 

When the inability of the sliip to perform the 
voyage became evident in a short time from the 
commencement of the risk, the presumption was, 
that it W'as from causes existing before lier setting 
sail on her intended voyage A the ship was then 
not seavvorthv (Lord Eldon, (’.).- — Watson v. 
Clark (1813), ‘l Dow, 336 ; 3 E. B. 720, H. 1.. 

Annotntiona : — Apld. I’arker v. Polltt (1815). 3 Dow. 23. 

Refd. Small t*. Gibson (1850), 10 Q. IL 141 ; Pickup v. 

Thames & Mersey Insce. (1878), 3 i). H. D. 594 ; Lindsay 

v. Kieiu, The Tutjana, (1911 J A. C. 194. 

1543. .] — When a ship, soon after her 

sailing on a voyage insured, is found to be unlit 
for sea, the question whether or not slie was sea- 
wortliy at the commencement of the risk, or the 
voyage, wlien not otherwise ascertained, must 
be decided by rational inference from the cir- 
cumstances. 

A ship is prinid facie to be deemed seaworthy. 
But if it is found soon after her sailing that she 
is not so sound, without adequate cause by stress 
of weather, or otherwise, to account for it, the 
rational inference is that, notwithstanding appear- 
ances, she was not seaworthy. 

If a ship is seaworthy at the time of her sailing, 
however soon after she may become otherwise, 
the warranty is complied with. — P arker v . Potts 
( 1815), 3 Dow, 23 ; 3 E. B. 977, H. L. 

Annotation I — CouBd. Franco v. Natusch (1836), Tyr. & 

Gr. 401. 


1544. .] — Pickup v. Thames & Mer- 

sey Marine Insurance Co., No. 1545, post. 

See, also, Nos. 1451, 1452, ante. 


PART II. SECT. 19, SUB-SECT. 1.— 
A. (ff). 

1536 i. Onus of jiroof — Onus on in- 
surer.] — Where a ship was insured, 
bolnfi: warranted seaworthy, on May 
16, & was employed till Sept. 29, when 
she lelt port apparently tkfht, & was 
lost on Sept. 30, then primd facie the 
warranty was good, & in the absence 
of evidence to the contrary : — Held ; 
the ship was lost by the perils of the 
sea & natural deterioration. — Bedford 
V. Thomas (1852), 3 Nfld. L. R. 295. — 
NFLD. 

1636 ii. .] — Meehan v. 

Union Marine Insurance Go. (1871), 
5 Nfld. L. R. 367.— NFLD. 

1540 i. Omis shifted — Defect appear- 
ing soon after sailing.] — Where the In- 
ability of a ship to perform the voyage 
became evidence In a short time uom 


the commencement of the risk : — 
Held: the presumption was that it 
was from causes existing before her 
setting sail, & that she was not thou 
seaworthy, & the vrnis was on tee 
assured to prove that she was. — 
Bedford v. Warren (1852), 3 Nfld. 
L. K. 291.— NFLD. 

1540 ii. .]— Coo.NS V. .(Ktna 

Inhckance Co. (1868), 18 C. P. 305 ; 
19 C. P. 235.— CAN. 

1540iii. .] -Mvr.F.s v. Mon- 

treal Insurance Co. (1870), 20 G. P. 
283.— CAN. 

n. Loss inexplicable — No presump- 
tion of unseaworthiness — Where evidence 
of seaworthiness at commerwement of 
voyage.] — Morrison v. Nova ^otia 
Marine Insurance Co., I^td. (1896), 
28 N. 8. R. 346.— CAN. 

o. .] — It will not be 


presumcjti that a vessel was not sea- 
worthy, merely because the cause of her 
foundering Is unknown.' — Smith v. 
BiHSKrr (1810), 15 Fac. Coll. 617. — 
SCOT. 

p. Vessel foundering in port — 
During loading operations — Unsea- 
worthiness presumed.] — Whore a vessel 
In harbour, taking in cargo, foundered 
without encountering any extra- 
ordinary peril or other visible cause 
to produce such effect, this is strong 
presumptive evidence that she was not 
seaworthy when the cargo was placed 
in her. — Rogerson v. Union Marine 
Insurance Go. (1870), 5 Nfld. L. R. 
359.— NFLD. 

q. Seaworthy at commencement of 
voyage — Damaged dt retired on putting 
in to port — Subsequem loss — Evidence 
of unseaworthiness.] — Irvine v. Nova 
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1545 . What is short time alter sailing 

—Question ol fact.] — The burden of proof upon a 
ploa of unseaworthiness to an action on a policy 
of marine insurance lies upon deft., & so far as the 
pleadings go it never shifts, it always remains 
upon him. But when facts are given in evidence, 
it is often said certain presumptions, which are 
really inferences of fact, arise, & cause the burden 
of proof to shift ; & so they do so as a matter of 
reasoning, &, as a matter of fact, for instance, 
where a ship sails from a port, & soon after she 
has sailed sinks to the bottom of the sea, & there 
is nothing in the weather to account for such a 
disaster, it is a reasonable presumption to be made 
that she was unseaworthy when she started ; 

a jury may be properly told that, upon such un- 
contradicted evidence, they may presume as a 
matter of reasoning & inference from the facts, 
the vessel must have been in an unseaworthy 
condition when she started ; that is, when she 
started she was not in a fit state to encounter the 
ordinary perils of the voyage, & if a jury, with 
no other evidence than tliat I have stated, were 
to find the contrary, it would not be a finding 
against any principle of law, but it would be such 
a finding against the reasonable inference from 
the facts that . it would amount to a verdict 
against evidence (Brett, L.J.). — Pickfp v. 

Thames &, Mersey Marine Insurance Co. 
(1878), 3 Q. B. D. 594; 47 L. J. Q. B. 749 ; 39 L.T. 
341 ; 20 W. K. 089 ; 4 Asp. M. L. C. 43, C. A. 
AnnoUitions : — Conad. Ajwm Goolam Hoasen v. Union 

Marine Insco., Uajee Caaaim Joosub v. AJum Goolam 

Hossen, 11901] A. C. 362 ; Liudaay v. IClelu, The Tatjana, 

11911] A. C. 194. 

1546. Ship sinking In smooth water — 

Without apparent cause.] — Anderson v. Morice, 
Morice V. Anderson, No. 650, ante. 

1547. .] — Where a vessel cap- 

sized & sank in less than twenty-four liours after 
leaving port without having encountered any 
storm or other known cause sufficient to account 
for the catastrophe, there is a presumption of 
unseaworthiness on which a jury may be directed 
to act in the absence of evidence. Where evi- 
dence is given, all the facts must be considered 
including the unexplained sinking, & unless it 
establishes unseaworthiness the defence founded 
on it must fail. The defence in this case was 
overruled, since the real cause of the loss was not 
ascertainable on the evidence, though it appeared 
to bo attributable to mistakes in managing the 
vessel after she sailed rather than to her unsea- 
worthiness when she sailed. 

A ship ought not to be treated as unseaworthy 
by reason of something objectionable but easily 
curable by those on board. — Ajum Goolam 
Hossen & Co. v. Union Marine Insurance Co., 
Hajee Cassim Joosub v. Ajum Goolam Hossen 
& Co., [1901] A. C. 862 ; 70 L. J. P. C. 34 ; 84 L. T. 
366 ; 17 T. L. R. 376 ; 9 Asp. M. L. C. 167, P. C. 

Annotations: — Befd. Lladsay v. Klein. The Tatjana, [1911] 

A. O. 194 ; An^rholatos v. Northern Assco. (1923), 39 

T. L. R. 235. 

B. Time Policies, 

See Marine Insurance Act, 1906 (c. 41), s, 39 
(5). 

1548. No warranty of seaworthiness.] — Gibson 
V. Small, No. 1491 , ante, 

1549. .] — The warranty of seaworthiness in 

a time policy, at the commencement of the 


risk, is not a continuing obligation cast upon the 
assured while the risk is running. Semhle : 
there is no implied warranty of seaworthiness in 
a time policy. — Jenkins v, Heycock (1853), 8 
Moo. P. C. 0. 351 ; 5 Moo. Ind. App. 361 ; 1 
C. L. R. 406 ; 8 L. T. 802 ; 14 E. R. 134, P. C. 
Annotations: — CODSd. Michael v. Trodwln (1856), 17 -C. B. 

551. Befd. Thompson v. Hopper (1858), E. B. & E. 1038 ; 

Dndareon v. Pembroke (1875), 1 Q. B. D. 96. 

1550. .] — There is not in general an implied 

warranty of seaworthiness in a time policy of 
assurance. — Thompson v. Hopper (1856), 6 E. 
& B. 172 ; 25 L. J. Q. B. 240 ; 26 L. T. O. S. 
308 ; 2 Jur. N. S. 608 ; 4 W. R. 360 ; 119 E. R. 
828; subsequent proceedings (1858), E. B. & E. 
1038, Ex. Ch. 

Annotations : — FoUd. Fawcus v. Sarsfleld (1856), 6 E. & 

B. 192. Apprvd. Dudgeon v. I’cnibroke (187 7), 2 App. 

Cas. 284. Reid. Knill v. Hopper (1857), 2 H. & N. 277 ; 

Aubert v. Gray (1862), 3 B. & S. 169 ; Quebec Marino 

Insce. V. Commercial Bank of Canada (1870), 22 L. 4. 

559 ; Anderson v. Morice (1874), L. H. 10 C. P. 58; 

Samuel v. Dumas, [1924] A, C. 431. 

1551. .] — To a declaration on a policy of 

insurance alleged to have been made on May 1, 
1852 “at & from the meridian of tlie day of 
sailing from Suez, to the meridian of Mar. 20, 
1853,” averring that afterwards the shij) set sail 
& departed from Suez, & that the day of her so 
sailing from Suez was after Mar. 20, 1852, & 
before Mar. 20, 1853, & that, after the meridian 
of the said day of sailing from Suez, & before 
the meridian of the said Mar. 20, 1853, the sliip 
was by the perils of the seas wholly lost, deft, 
pleaded, “ that the said ship was not, at the time 
of sailing from Suez, or at any time on the day 
of sailing from Suez, or at any time afterwards 
during the continuance of the risk in the said 
policy of insurance mentioned, seaworthy,” etc. ; 
— Held : on the authority of Gibson v. Sinall, 
No. 1491, an^e, the plea was no answer to the action ; 
the policy being in substance a time policy, & 
consequently there being no implied warranty 
that the vessel was seaworthy on the day when 
the policy was intended to attach. — Michael v. 
Tredwin (1856), 17 C. B. 551 ; 25 L. J. C. P. 
83 ; 8 L. T. 802 ; 4 W. R. 297 ; 139 E, R. 1191. 

Annotation : — Reid. Dudgeon v. Pembroke (1875), 1 Q. B. D. 

96. 

1552. .] — Fawcus v, Sarsfikld, No. 1580 

post. 

1553. .] — Biccabd V. Shepherd, No. 1510, 

ante. 

1554. .] — Dudgeon v. Pembroke, No. 1581, 

post. 

Compare No. 1495, ante. 

1555. Ship unsea worthy — With privity of as- 
sured.] — Thomas (M.) & Son Shipping Co., Ltd. 
V. London & Provincial Marine & General 
Insurance Co., Ltd., No. 1668, post. 

1556. .] — Thomas v. Tyne & Wear 

Steamship Freight Insurance Assocn., No. 
1669, post. 

As to time policies generally. See Sect. 12, sub- 
sect. 1, ante. 


Sub-sect. 2. — Seaworthiness op Cargo. 
SeCy noWt Marine Insurance Act, 1906 (c. 41), 
8. 40 (1). 

1567. No warranty of fitness — Ordinary vicissi- 
tudes of voyage.] — It is not a condition precedent 


Scotia Marine Insurance Co. (1872), 
8 N. S. R. 510.— CAN. 

r, Defect appearing shortly 

after sailing — Whether evidence of un- 
seaworthiness.] — Ewart v. Merchants 


Marine Insurance Co. (1879), 13 
N. S. R. (1 R. & G.) 168.— CAN. 

t. Surveyors’ ceriificoie of seaworthi- 
ness — Admissibility of evidence of incor- 
rectness .] — Danson V. Cawley (1823), 
1 Nfld. L. R. 377.— NFLD. 


PART II. SECT. 19, SUB-SECT. 1.— B. 

15481. No warranty of seaworthiness.] 
— White v. Newfoundland Marine 
Insurance Co. (1804), 5 Nfld. L. It. 

27.— NFLD. 
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Sect, 19. — Warranties — Implied: Sub-sects, 2, 3, 4 
<fer 5. Sect. 20: Svb-sect. 1, A.] 

to the attaching of a policy on goods against sea- 
risks, that the subject of insurance should at the 
commencement of the voyage be fit to encounter 
the ordinary vicissitudes of a voyage. — Koebel 
V. Saunders (1864), 17 C. B. N. S. 71 ; 4 New 
Rep. 403 ; 33 L. J. C. P. 310 ; 10 L. T. 695 ; 10 
Jur. N. S. 920 ; 12 W. R. 1100 ; 2 Mar. L. C. 
68 ; 144 E. R. 29. 

See^ also, Marine Insurance Act, 1906 (c. 41). ' 
s. 55. 


Sub-sect. 3. — Legality. 

See Marine Insurance Act, 1900 (c. 41), s. 41. 
Illegal insurances, generally. Sec Sect. 15, ante. 


Sub-sect. 4. — Nationality. 

See, now, Marine Insurance Act, 1900 (c. 41 )» 
s. 37. 

1558. Name of ship — Not warranty of 
nationality.] — Clapham v. Colog an, No. 522, ante. 

1559. Change of nationality.] — Held : the fact 
of the change of nationahty of the ship could not 
affect the contract of insurance, as there was no 
express warranty or condition in the policy that 
the ship should continue English, & such a con- 
dition could not be implied. — Dent v. Smith (1869) 
L. R. 4 Q. B. 414 ; 10 B. & S. 249 ; 38 L. J. Q. B. 
144 ; 20 L. T. 808 ; 17 W. R. 646 ; 3 Mar. L. 0. 
251. 

Annotations : — Reid. Harris r. Scaramanga (1872), L. H. 
7 C. P. 481. Mentd. Messina v. Petrococcblno (1872), 
L. H. 4 P. C. 144 ; It. v. L. G. Board, Ex p. Arlidge, [lUHJ 
1 K. B. 160. 

Documents as to nationality, See Sub-sect. 5, 
2 ) 08 1 . 


SuB-srxT. 5 .— Documents. 

Sec, now, Marine Insurance Act, 1906 (c. 4 1 )i 
Sched. 1, Rules 7, 10. 

1560. Insurance of ship.] — (1) An assured upon 
an American ship & cargo, provided witli such a 
passport as is required by the treaty between 
America & France, <te with all other usual American 
papers & documents, is entitled to recover against 
an underwriter of a policy on such ship & goods 
in case of a capture by a French privateer, not- 
withstanding a scuitence of condemnation of the 
same as lawful i)rize by a French ct. of admiralty ; 
such sentence proceeding on the ground of a 
breach of French ordinances requiring certain 
particulars to be observed in respect of the ship 
documents beyond what was necessary by the 
treaty. (2) Qu. : whether if a ship be not war- 
ranted of any particular country, there be an 
implied warranty in a policy of assurance that 
she shall be properly documented according to 
the laws of that country, & her particular treaties 
with foreign states. — Price v. Bell (1801), 1 
East, 663 ; 102 E. R. 257. 

Annotations: — As to (1) Refd. Baring v. Clagett (1802), 3 

Bos- & P. 201 ; Lothian r. Hendorson (1803), 3 Boh. & 

P. 499. 

1661. .] — (1) If a neutral American ship, 

insured here, be captured by a French ship, & 
condemned in a French ct. as prize, upon the ex- 
press ground stated in the sentence of condemna- 
tion, which is evidence for this purpose, that the 
fihin was not nroperlv documented according to 


the existing treaty between France & the United 
States of America, conjointly with the suppression 
of papers by the captain after the capture ; on 
which no opinion was given by the ct. ; the 
neutral assured cannot recover their loss against 
the British underwriter, although there was no 
warranty or representation that the ship was 
American ; the neglect of the ship-owners them- 
selves, who are bound at their peril to provide 
proper national documents for their ship, being 
in such a case the efficient cause of the loss. 

(2) Neither can the agents of the assured, 
some of whom were also interested in the cargo 
as well as the ship, recover for the loss of the cargo 
insured, which was also condemned at the same 
time & for the same reason ; such assured of the 
goods being impUcated in the same neglect in 
their character of ship-owners. 

(3) But it is otherwise in the case of a mere 
assured of goods, who is not answerable for the 
proper documenting of the ship, without a war- 
ranty or representation of her national character. 
— Beix V. Carstairs (1811), 14 East, 374 ; 104 
E. R. 646. 

Annotations: — As to (1) Refd. Le Chominant v. Pearson 
(1812), 4 Taunt. 367 ; Tbompson v. Hopper (1868), 
E. B. & E. 1038 ; Dudgeon r. l^euibroko (1874), L. K. 
9 Q. B. 581 ; Trindor, Anderson v. Thames & Mersey 
Marine Insoo., Trindcr, Anderson r. North Queensland 
Insce., Trindcr, Anderson v. Weston, Crocker, tl898J 2 
Q. B. 114. As to (3) Reid. Carrntbers v. Gray (1812), 
15 East, 35 ; Dudgeon v. Pembroke (1874), L. B. 9 Q. B. 
581. Generally, Refd. Biccard v. Shepherd (1861), 14 
Moo. P. C. C. 471, 

1562. .] — (1) In an action hy the owners 

of a ship, including the master, on a liolicy of 
marine insurance, for loss within the perils in- 
sured against, the fact that the loss arose through 
the negligent navigation of the master, not amount- 
ing to wilful negligence, affords no defence to his 
claim. 

(2) The fact that no notice of abandonment of 
freight had been given did not disentitle the 
assured to recover a total loss under a policy on 
freight. 

(3) In the case of insurance against capture 

there is an implied contract that the ship shall 
be properly documented (Collins, L..T.). — 

Trinder, Anderson & Co. v. 1"hames & Mersey 
Marine Insurance Co., Trinder, Anderson 
Co. V. North Queensland Insurance Co., 
Trinder, Anderson & Co. v. Weston, Crocker 
& Co., [1898] 2 Q. B. 114 ; 67 L. J. Q. B. 666 ; 
78 L. T. 485 ; 46 W. R. 501 ; 14 T. L. R. 386 ; 
8 Asp. M. L. C. 373 ; 3 Com. Cas. 123, C. A. 

Annotations: — As to (1) Apld. A.-G, v. Adelaide S.S. Co., 
11923] A. C. 292. Retd. Wold Blundell v. Stephens, 
(1920] A. C. 956 ; City 'J’ailors ». PWanH (1921), 91 L. J. 
K.B. 379 ; Samuel u. Unmas, [1924] A. C. 4 31. Generally, 
Mentd. Westport Coal Co. v. MePhaiJ, [1898] 2 Q. B. 
130. 

1563. Insurance of goods.] — Goods insured on 
board a certain ship generally by her name, with- 
out any addition of country, & not represented 
to be of any particular country at the time of the 
policy subscribed, though the broker had before 
said she was an American, when the ship was 
subscribed, & though she were in fact an American, 
need not be documented as such : & therefore 
in case of a capture by a foreign state for want 
of the documents required by treaty between that 
state & her own, the owner of the goods may 
recover against the underwriters. — Dawson v. 
At'vy (1806), 7 East, 367 ; 103 E. R. 142. 

Annotations : —Exp\6.. Bell v. Carstairs (1811), 14 East, 
374. Bold. Edv^ards v. Footuer (1808), 1 Camp. 630 ; 
Lo Chomlnant v. Pearson (1812), 4 launt. 367. 

1564. .] — Bell v. Carstairs, No. 1661, 

ante. 
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1565. .] — There is not an implied warranty 

on the part of the owner of goods insured, that the 
ship shall be in all respects properly documented. 
Therefore, where from an omission of the captain, 
the goods insured on a voyage from this country 
to a foreign port are not mentioned in the sliip’s 
manifest, but the loss is not occasioned by this 
defect the underwriters are liable. — Carruthers 
V. Gray (1811), 3 Camp. 142, N. P . ; subnequent 
proceedhigs (1812), 15 East, 85. 

Annotation : — Distd. Bradford v. Levy (182r)), 2 C. & P. 137. 

See, also, No. 022, mile. 


Sect. 20.~PERILS INSURED AGAINST. 

Sub-sect. 1.— “Peeils op the Sea.” 

A. In General. 

See Marine Insurance Act, 1900 (c. 41), s. 

& sched. 1. r. 7. 

1666. Interpretation — Question of law.] — Crofts 
V. Marshall, No. 1009, post. 

1567. Same in policies as in bills of lading.] 

The words ” perils of the seas ” have the same 
meaning in a policy of insurance & in a bill of 
lading. 

I think it clear that the term “perils of the 
sea ” does not cover every accident or casualty 
which may happen to the subject-matter of the 
insurance on the sea. It must be a peril “ of ” 
the sea. 

Again, it is well settled that it is not every loss 
or damage of which the sea is the immediate cause 
that is covered by these words. They do not 
protect, for example, against that natural & 
inevitable action of the winds & waves, which 
results in what may be described as wear & t.ear. 

There must be some casualty, something which 
co\dd not be foieseen as one of the necessary 
incidents of the adventure. The purpose of the 
policy is to secure an indemnity against accidents 
which may happen, not against events which must 
happen. 

It was contended that those losses only were 
losses by peril of the sea which were occasioned by 
extraordinary violence of the winds or waves. 

I think thw is too narrow a construction of the 
words & it is certainly not suppoiied by the 
authorities or by common understanding. It 
is beyond question that if a vessel strikes upon a 
sunken rock in fair weather & sinks tliis is a loss 
by perils of the sea ; &; a loss by foundering, 
owing to a vessel coming into collision with 
another vessel . . . falls within the same category 
(Lord Herschell). — Wilson, Sons & Co. v. 
Xantho (Cargo Owners) (1887), 12 App. Cas. 
603 ; 66 L. J. P. 116 ; 67 L. T. 701 ; 36 W. R. 
363 ; 3 T. L. B. 760 ; 0 Asp. M. L. C. 207, 11. L. 

Annotations: — Consd. Sassoon v. Western Assce., [1912] 
A. C. 661 ; Grant, Smith & MoDounoll v. Seattle Construc- 
tion & Dry Dock Co., [1920] A. C. 162. Expld. Samuel 
w. Dumas. [1924] A. C. 431. Reid. Hamilton, Fraser t*. 

^2 App. Cas. 518; The Glondarrocl.. 

Johnson v. WainwriKht (1894), 38 Sol. 
Jo. 36- ,' Trlndor, Anderson v. Thames & Mersey Marine 
Trlnder, Anderson v. North Queensland Insce., 
irlndor, Anderson v. Weston, Crocker, [1898] 2 Q. B. 
114 ; Blackburn v. Liverpool, Brazil <S: River Plate Steam 
Co., [1002] 1 K. B. 290 ; Jackson v. Mumford 
L Stott (Baltic) Steamers v. Mart.en, 
[1914] 3 K. B. 1262 : Trim Joint District School Board of 
Management V. Kelly. [1914] A, C. 667 ; Leyland Ship- 
Ql; V* Norwich Union Fire Insce. Soo., [1918] A. C. 
3i>0. MBlltd. Dunn v. Bucknall, Dunn v. Donald Currie, 


[1902]2K. B. 614; The Torbryan, []903]P. 35 ; Baxter’s 
Leather Co. v. Royal Mall Steam Packet Co., [1908] 1 
K. B. 796 ; Travers v. Cooper (1914), 20 Com. Cas. 44 ; 
British & Foreign S.S. Co. v. R., [1918] 2 K. B. 879. 


1568. - 

Sassoon 


Same In policies on goods or ships.] — 

D.) & Co. V. Western Assurance 


(E. 

Co., No. 1684, post. 

1569. Fortuitous accidents— Occurring in course 
of voyage.] — Magnus v. Buttemer, No. 1600, post. 

1570. .] — Hamilton, Fraser & Co. 

V. Pandorf &; Co., No. 1624, post. 

1571. Not inevitable accident.] — 

Paterson v. Harris, No. 1694, post. 

1572. .] — Merchants Trading 

Co. V. Universal Marine Co. (1870), cited in 
L. li. 9 Q. B. at p. 590 ; 2 Asp. M. L. C. 431, n., 
C. A. 


Annotations : — Distd. Dudgeon v. Pembroke (1874), L. R. 

9 B. r»81. Consd. Anderson r. Morico (1874), L. R. 

10 C. 1*. 68; Ballautyne v. Macklunon, [1896] 2 Q. B. 
465, Reid. .Ta(5kBon v. Mumford (1902), 8 Com. Cas. 61 ; 
British (fc Foreign Marine Insce. r. Gaunt, [1921 ] 2 A. C. 41 . 


1573. .] — Wilson, Sons & Co. 

V. Xantho (Cargo Owners), No. 1507, ant£. 

1574. Only perils of sea included.] — Wilson, 
Sons &Co. v. Xantho (Cargo Owners), No. 1507, 
ante. 

1575. Bursting of donkey engine.] — A 

steamer was insured by a time policy in the 
ordinary form on the sliip & her machinery, 
including the donkey-engine. For the purposes 
of navigation the donkey-engine was being used 
in pumping water into the main boilers, when 
owing to a valve being closed wliich ought to have 
been kept open, water was forced into & split 
open the air-chamber of the donkey-pump. The 
closing of the valve was either accidental or duo 
to the negligence of an engineer, & was not duo to 
ordinary wear & tear ; — Held : wliether the injury 
occurred through negligence or accidentally with- 
out negligence, it was not covered by the policy, 
such a loss not falling under the words “ perils of 
the seas,” etc., nor under the general words ” all 
other perils, losses, & misfortunes that have or shall 
come to the hurt, detriment or damage of the 
subject-matter of insurance.” 

Definitions are most difficult. ... I have 
thought that the following might suffice : “ All 
perils, losses & misfortunes of a marine character, 
or of a character incident to a ship as such” (Lord 
Bramwell). — Thames & Mersey Marine In- 
surance (Jo. V. Hamilton, Fraser, Co. (1887), 
12 App. Cas. 484 ; 60 L. J. Q. B. 626 ; 57 L. T. 
695 ; 30 W. B. 337 ; 3 T. L. R. 764 ; 0 Asp. 
M. L. C. 200, H. L. ; revsg. S. C. snh nom. Hamil- 
ton V. Thames & Mersey Marine Insurance Co. 
(1886), 17 Q. B. D. 195, C. A. 

w'lT?nofafM)ns Consd. The Bedouin, [1894] P. 1; Oceanic 
S.S. Co. V. Fabor (1900), 95 L. T. 607 ; Hutchins v. Royal 
Exchange Assco. Corpn., [1911] 2 K. B. 398. Apld. Stott 
(Baltic) Steamers v. Marten, [1910] 1 A. C. 304. Consd. 
Samuel v. Dumas, [1924] A. C. 431. Reid. Ballantyne v. 
Mackinnon, [1896] 2 O. B. 455; Lund v. Thames & 
Mersey Marino Insce. (1901), 17 T. L. R. 566 ; Blackburn 
V. Liverpool, Brazil & River Plate Steam Navigation Co., 
[1902] 1 K. B. 290 ; .Tackson t*. Mumford (1902), 8 Com. 
Caa. 61 ; S.S. Knuteford u. Tillmanns, [1908] A. C. 406 ; 
Thorraan v. Dowgate S.S. Co., [1910] 1 K. B. 410 : S.S. 
Magnhild v. McIntyre. [1920] 3 K. B. 321. Mentd. 
I. R. Comra. v. Smyth, [1914] 3 K. B. 406 ; Akt. Frank v. 
Namanua Copper Co. (1920), 90 L. J. K. B. 3G ; Amba- 
ttelos V. Anton Jurgens Margarine Works, [1922] 2 K. B. 
185. 

1576, Ship caught in ice.] — By policies of 

marine insurance pitfs. insured with defts. goods & 
freight by named steamers from London to inland 
places in Siberia vid, the Kara Sea. The policies 


PART II. SECT. 20, SUB-SECT. 1. — ^A. I Marine Insurance Co., Ltd. (1896), Shipcauphtinicc .] — Loss occasioned by 

1566 1. Interpretation — Question of \ 28 N. S. R. 346. — CAN. detention by Ice is not a loss by “ perils 

law .} — Monmsnw «. Nova Sr-oTTA I iK7fi I* fi'ttiti nf aan of the sea” covered by an ordinary 
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Insurance. 


Sect, 20 . — Perils insured against: Sub-sect, 1, A., 
B, <fc C.] 

enumerated the usual perils. The steamers left 
London in July, 1899, & on Aug. 16 got into heavy 
ice at tlie entrance to the Kara Sea. They were 
involved in the ice till Sept. 3, when, finding it 
impossible to proceed, & being in danger, they 
returned to London, ^liis ice was unusual at that 
time of the year, & was caused by the prevalence 
of north winds <fc Arctic currents, .^ter reacliing 
London pitfs. returned goods, which they had 
contracted to carry, to their owners, & sold a large 
part of their own goods. In June, 1900, pitfs. 
forwarded the remainder of their goods to the 
destination in Siberia by railway through Riissia, 
<fe paid, in respect tliereof, much heavier duties 
to the Russian Govt, than they would have paid 
if the goods liad arrived in Siberia via the Kara 
Sea ’.—Held : the presence of ice, under the cir- 
stanc'es stated, was a peril insured against. — l*OP- 
HAM V. St. Petersburg Insurance Co. (1904), 10 
Com. Cas. 31. 

1577. Damage by crane breaking.] — Stott 

(Baltic) Steamers, Ltd. v. Marten, No. 1828, 
post. 

1578. Ship scuttled.] — Samuel (P.) & Co. 

V. Dumas, No. 066, ante. 

1579. Ship sunk unintentionally.] — The 

agents of pitfs., wdio were ship-breakers, effected on 
their beh^f a policy of insurance on a submarine 
“ covering all <k every risk ” on the vessel whilst 
being broken up. The policy was on an ordinary 
printed form of marine policy, the above-quoted 
words being added. There was no warranty 
against negligence, or exception of negligence, in 
tliti policy. Dining the breaking up the vessel, 
as the residt of negligence, sank to the bottom. 
In an action on the policy to recover the cost of 
ha\dng t he vessel salved : — Held : the uninten- 
tional admission of sea water into a ship whereby 
she was caused to sink was a peril of the sea, &, 
therefore, even if the policy was to be read as an 
ordinary marine policy, so that the ct. must find 
something in the nature of a marine peril before 
the underwiiters could be held liable, pitfs. were 
entitl(^d to recover. — Cohen, Sons & Co. v. 
National Benefit Assurance Co., I.td. (1924), 
40 T. L. R. 347. 

B. “ Inherent Vice ” of Ship. 

1580. Time policy — Loss from peril Insured 
against — Ship unseaworthy.] — Where a vessel is 
sent to sea in a state not fit for the particular 
voyage, A, without encountering any more than 
ordinary risk, is obliged, owing to the defective 
state in which she sailed, to put into a port for 
repair, the sliip-owmcr, though the defects were 
not known to him & he has acted without fraud, 
cannot recover against the insurer the expenses 
of such repairs as were rendered necessary in 
consequence of the unseaworthy state of the 
vessel, though there be no warranty of seaworthi- 
ness. There is in general no implied warranty of 
seaworthiness in a time policy. Nor is such 
implication raised by the facts that the policy 
was effected in Liverpool, Sc that the sMp was in 
that port when the risk was to commence, & 


remained there till she sailed on the voyage in 
which she was lost. Sc that there were means of 
making her seaworthy at Liverpool ; it not 
appearing that the insuring owner knew of the 
unseawoHhiness, or resided in Liverpool or, 
except from the words West Hartlepool being 
added to his name at the commencement of the 
policy, in the United Kingdom. 

Although she was not seaworthy when she sailed, 
it must be taken, according to my view of the case, 
that the policy attached ; but, unless this loss 
arose from the perils insured against, it cannot 
be cast upon the underwriters (Lord C amt- 
bell, C.J.). — Fawcus V. Sarsfield (1856), 6 
E. Sc B. 192 ; 25 L. J. Q. B. 249 ; 20 L. T. O. S. 
323 ; 2 Jur. N. S. 605 ; 119 E. R. 830. 

Annotations : — Consd. Dudgreon v. Pembroke (1877), 2 App* 

Cas. 284. Apld. Ballantyne v. Mackiimon (1896), 05 

L. J. y. B. 395. Refd. Paterson v. Harris (1861), 7 Jur. 

N. S. 1276 ; Anderson v. Morice (1874), L. R. iO C. P, 

58 ; Jackson v. Mumford (1903), 9 Com. Cas. 114. 

1581. .] — (1) In a time policy 

the law, in the absence of special stipulations in 
the contract, does not imply any warranty that 
the vessel should be seaworthy. 

(2) If the shipowner knowingly & wilfully 
sends liis ship to sea in an unseaworthy condition, 
the knowledge &. wilfulness are essential elements 
in the consideration of his claim to recover. A 
time policy was effected on an iron steamer, the 
Prances, of 705 tons burden, then lying in the yard 
of its owner, a shipwright. It had been put 
under repair. Sc it was stated in evidence that there 
had not been any stint placed upon the repairs. Sc 
that the marine engineer who superintended the 
repairs, Sc the workmen who executed them, 
believed them to be completely satisfactory. It 
was expressly found that if the shiji was unsea- 
worthy the insured was ignorant of the fact. The 
ship went with nothing but a deck cargo of iron 
machinery from London to Gothenburg, made 
more water on the voyage than could have been 
expected from the state of the weather, ceased to 
do so on getting into harbour, was examined. Sc 
its condition on the voyage could not be accounted 
for ; & in a few days aftemards took on board a 
cargo of oats & 380 tons of iron, & a deck loading 
of timber ; started from Gothenburg, encountered 
in the open sea very bad weather which put out 
the lires, ran for the port of Hull, could not make 
the port, ran ashore, Sc after some time was broken 
up Sc became a total wreck ; — Held : these facts 
showed a loss by perils insured against, the perils 
of the sea, Sc the insured was entitled to recover 
as for a total loss. 

(3) A loss caused immediately by perils of the 
sea is within the policy though it might not have 
occurred but for the concurrent action of some 
other cause which is not within the policy. 

A long course of decisions in the cts. of this 
country has established that causa proxima et 
non remoia spectatur is the maxim by which these 
contracts of insurance are to be construed, Sc that 
any loss caused immediately by the perils of the 
sea is within the policy, though it would not have 
occurred but for the concurrent action of some 
other cause which is not within it (Lord 
Penzance). 

(4) A policy of insurance was effected on ship 


marine policy. — G reat Western In- 
surance Co. V. Jordan (1886), 14 
8. C. R. 734.— CAN. 


a. Barratry.] — Insurance In 

a marine policy against loss “ by 

E erils of the sea *’ does not cover a loss 
y barratry. — O’Connor v. Merchants 


Marine Insurance Co. (1889), 16 
8. C. R. 331.— CAN. 

b. Onus of proof.} — Where goods 
are shipped in good condition, the ship 
encounters a sudden storm causing 
the seas to wash over the hatches & 
Koods^when examined at their 
destination^ are found to have been 


damaged by salt water, the fair In- 
ference Is that the water got down the 
hatches during the storm Sc the onus 
upon the Insured of proving damage 
from a peril of the sea is satlsJied. — 
Crsedon & Avery, Ltd. v. North 
China Insurance Co., Ltd., 11917] 
3 W. W, R. 33 ; 30 D. L. R. 369.~CAN. 
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from .Tan. 22, 1872, to Jan. 23, 1873, both inclusive. 
These words were written in on a printed form, 
which also contained, in print, the words “ at & 
from,” & “for this present voyage,” «fe other 
similar words which were commonly found in the 
forms of a voyage policy, & which had not been 
erased or struck through : — Held : the policy was 
really a time policy & its character was not alTected 
by the printed words thus negligently loft in the 
form. 

It has been suggested that by reason of the 
policy having been drawn up on a printed form 
the printed terms of which are applicable to a 
voyage & also to goods as well as to the ship the 
policy is something less or something more than a 
time policy. But the practice of mercantile 
men of writing into their printed forms the par- 
ticular terms by which they desire to describe & 
limit the risk intended to be insured against 
without striking out the printed words which may 
be applicable to a larger or different contract is 
too well known to permit of any such conclusion 
(Lord Penzance). — Dudgeon v. Pembroke 
(1877), 2 App. Cas. 284 ; 46 L. J. Q. B. 409 ; 36 
L. T. 382 ; 25 W. R. 499 ; 3 Asp. M. L. C. 393, 
H. Ii. 

Annotntwna : — As to (1) Rold. 'l’iu*nbull w. .Tanson (1877). 
3B L. T. 635. Ah to (2) Apld. West India Telejfiaph Co. 
V. Home & Colonial lusco. (1880), 6 Q. B. 1). 51. Consd. 
Whittle y. Mountain, 11920] 1 K. B. 447. Refd. Trinder, 
Anderson v. 1’hatnes Mersey Marine Inscc., Trinder, 
AmlerKon v. North OneeriPland Insce., Trinder, Anderson 
w. West»>n. Croekor, [1898] 2 Q. B. 114 ; Jackson v. Mum- 
ford (1903), 9 Com. Cas. 114; Loyland Sbippinjr Co. 
V. Norwich Union Fire Insco. Soo., (1917] 1 K. B. 873. 
Aa to (3) Consd. Ballantyne t*. Mackinnon, [1896] 2 Q. B. 
455 ; lioyland Slilppin(f Co, v. Norwich Union Fire Insee. 
Hoc., 11917] I Iv. Li. 873. Refd. British & toreigm 
Marino Insre. v. Gaunt, 11921] 2 A. C. 41 ; toamnel v. 
Dumas, [1924] A. C. 431. Aa to (4) Consd. Re Sutrp bi 
Hoilhnt, STmons, 11917] 2 K. B. 348 ; Marten v. Veatey, 
[1920] ..uL 

1582. .] — Mountain V. Whittle, 

No. 799, ante. 

1583 . Loss from inherent unfitness.] — 

A steamer insured against sea perils, under a time 
policy, sailed with an insiilTicient supply of coal, 
& ha<l, in consequence, to obtain assistance for 
which the salvors recovered a salvage award in 
the Admlty. Div. In an action by the owners of 
the steamer against the underwriters for the 
amount of the salvage charges ; — Held : the 
salvage charges were not rendered necessary 
by a peril of the sea, but by the inherent unfitness 
of the steamer, & the owners could not recover.— 
Ballantyne v. Mackinnon, [1896] 2 Q. B. 455 ; 
65 L. J. Q. B. 610 ; 75 L. T. 95 ; 45 W. R. 70 ; 
12 T. L. R. 601 ; 8 Asp. M. L. C. 173 ; 1 Com. 


Cas. 424, C. A. 

Annototiona : — Refd. Trinder, Anderson r. Queens- 

land Insco. (1897), 66 L. J, Q. B. 802 . Mentd. Minna 
Cralsr S.P. Co. r. Chartered Mercantile Bank of India, 
London & China. [1897] 1 Q. H. 55 ; The Veritas, [1901] 
P. 304 ; Jones v. Lewis, [1919] 1 K. B. 328. 


1584, .] — Pltfs. were the owners of a 

wooden hulk which was moored in a tidal river, 
& which was used by them as a store. ^ In. this 
hulk they placed some opium on which they 
effected a time policy with defts. against “ perils 
of the sea ... & all other perils, losses & mis- 
fortunes that have or shall come to the hurt, detri- 
ment, or damage of the said . . . goods.” During 
the currency of the policy the hulk sprang a leak, 
& the opium was damaged by the percolating 
water. The leak was wholly due to^ the rotten 
condition of the hulk, but this condition of the 
hulk was unknown to pltfs., the weak place being 
covered up by some copper sheathing. In an 
action on toe policy : — Held : (1) the damage was 
not due to a peril of the sea, but was solely due to 


the weakness of the hulk, & therefore pltfs. were 
not entitled to recover. 

(2) The expression “perils of the sea” bears 
toe same meaning when used in a policy on goods 
as it bears when used in a policy on ship. —Bassoon 
(E. D.) & Co. V. Western Assurance Co., [1912] 
A, C. 561 ; 81 L. J. P. 0. 231 ; 106 L. T. 929 ; 
12 Asp. M. L. C. 206 ; 17 Com. Cas. 274, P. C. 

Annotations: — A a to (1) Apld. Grant, Smith & McDonnell 

V. Seattle Construction & Dry Dock Co., [1920] A. C. 162. 

Consd. Samuel v. Dumafi, [1924] A, C. 431. 

1585. .] — Applts. hired from resps. 

for two years a dry-dock to be used afloat in con- 
.struction work on caissons at Victoria, British 
Columbia. By the hiring agreement applts. 
admitted that the dry-dock was seaworthy & 
fit for toe work contemplated, & agreed to keep 
it insured for the benefit of resps. for 75,000 dollars 
against marine risks & to redeliver it in equaUy 
good condition save for wear & tear. While 
toe dry-dock was being used in harbour for the 
contemplated work, it capsized & was totaUy 
lost ; the accident was due to its inherent unfit- 
ness for the work, not to any condition of the 
wind or sea. Applies, had failed to insure the dry- 
dock as agreed ; its value was only 34,500 dollars : 
— Held: the loss was not due to a marine risk, 
& consequently resps. were not entitled to re- 
cover as damages 75,000 dollars, but only 34,500 
dollars. — Grant, Smith & Co. & McDonnell, 
Ltd. V . Seattle Construction & Dry Dock Co., 
[1920] A. C. 162 ; 89 L. J. P. C. 17 *, 122 L. T. 
203. 

Annotation: — Consd. Samuel v. Dumas, [1924] A. C. 431, 

Privity of owner as to unseaworthiness.] — See 
Nos.. 1667-1669, post. 


C. “ Inherent Vice ” or Nature of Cargo. 

1586. Slaves — Loss through want of sustenance 
— Delay of voyage.] — Where the captain of a 
slave-ship mistook Hispaniola for Jamaica, where- 
by the voyage being retarded, & the water falling 
short, several of the slaves died for want of water, 
& oth(irs wei‘o thrown overboard, it w’'as held that 
these facts did not support a statement in the 
dccharation, that by the perils of toe seas, & 
contrary winds & currents, the ship was retarded 
in her voyage. & by reason thereof so much of toe 
water on board was spent, that some of toe negroes 
iod for want of sustenance, & others were thrown 
overboard for the preservation of the rest.- 
Gregson V. Gilbert (1783), 3 Doug. K. B. 23.^ ; 


Annotation : — Consd. Tatham v. Hodgson (1796), 6 Term 

Rep. 656. 

^ 587 , .] — Upon an insurance on 

slaves against perils of the sea, their death by 
failure of sufTicient & suitable provision occasioned 
by extraordinary delay in the voyage from bad 
weather is not a loss within the policy, but a loss 
by natural death which cannot be insured against 
since 30 Geo. 3, c. 33, s. 8, & 34 Geo. 3, c. 80.— 
Tatham v. Hodgson (1796), 6 Term Rep. 650 ; 


101 E. R. 766. 

Annotations :— DM. Lawrence r. ^berdeln (1821), 5 B. 
Aid. 107. Consd. Taylor v. Dunbar (1869), L. 11. 4 U. 
Qna n.Afil A..o_ V. UlGobury (1849). 4 Exch. 6a. 


& 

P. 


1588. Loss through mutiny.] — Jones v. 

SCHMOLL (1785), 1 Term Rep. 130, n. ; 99 E. W. 
1012, N. P. 

Annotation .‘—Reid. Becker, Gray v. London Assce. Corpn., 


[1018] A. 0. 101. 

1589. Damaged goods liable to combustion.]—- 

) If a fire arises on board a ship from the damaged 
uality of goods on board which are msured, the 
nderwriters are not liable ; (2) if the loss is not 
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occasioned by the damaged state of the goods on 
board, the policy is not vitiated by the fact not 
having been disclosed to the underwriters that the 
goods were damaged, though that might have a 
tendency to increase the risk. — Boyd v. Dubois 
(1811), 3 Camp. 1,33, N. P. 

Annot/ttions : — As to (1) Refd. Koebel v. Saunders (1864), 
17 C. B. N. S. 71. As in (2) Dbtd. Carr v. Monteflnre 
(1864), 5 B. & S. 408, Refd. iMunn Macneal & Steevea 
V. Capital & Counties Insco., [1921 ] 2 K. B. 300. 

1590. Animals — Loss through storm — Warranted 
free from mortality & jettison.] — A policy was 
effected on li\dng animals, warranted free from 
mortality & jettison. In the course of the voyage, 
some of the animals, in consequence of the agita- 
tion of the ship in a storm, were killed ; & otliers, 
from the same cause, received such injury that they 
died before the termination of the voyage insured : 

II eld : this was a loss by a peril of the sea, for 
which the underwriters were liable. 

I think that the words used in this exception 
will protect the underwriter in cases where the 
death of the animal arises from natural causes 
remotely produced by some of the perils insured 
against : but that they will not protect him where 
such death arises directly from any of the perils 
insured against (Bayley, ,1.). 

The word mortality, in its ordinary sense, never 
means violent death, but death arising from 
natural causes (Abbott, O..T.). — liAWRENCK v. 
Aberdein (1821), 5 B. & Aid. 107; 100 E. 11. 


FoUd. Gabay r. Lloyd (I82r.), 3 B. & C. 793. 
Wstd. Taylor r. Dunbar (1869), L. IL 4 C. P. 206. Refd. 
A.-G. V Cleobury (1819), 4 Excb. 6.-5 ; St. Paul Fire & 
Marine lusce. v. Morice (1906), 11 Cora. Ca.s. 1.53. 

1591. - 

303, ante. 

1592. 


-•] — Gabay V. Lloyd, No. 

Slaughtered under quarantine regula- 
tions — ‘‘Warranted free from capture & seizure. 

— St. Paul Fire & Marine Insurance Co. v. 
Morice, No. 1738, post. 

1593. Damage to sugar by sea water— Ship not 
leaky.] — The Queen Bee, Goodhalt, v. Hyde 
(1855), 7 L. T. 533. 

1594. Chemical action of sea water on cable — 
Imperfect insulation.]— (1) A person possessed of 
a share in The Atlantic Telegrapli co., established 
for the purpose of laying down a submarine 
electric cable between the United Kingdom & 
America, insured the same by a policy in the 
ominary form of a policy of marine insurance. 
1 he insurance was expressed to be “ at A from the 
United Kingdom, say from London, & whereso- 
ever the risk may commences to the Atlantic 
Ucean, & at A thence, by or in one or more ship 
or ships, or steamer or steamers, to the place or 
places of destination, both in the United Kingdom 
&/or the Continent, island or peninsula of America 
&/or the British or o^er posses.sions of America, 
including & contaimng all Ac every accident, 
danger Ac risk that may be incurred at sea or on 
land in all or any boats, ships, Ac craft whatsoever 
Ac wheresoever, until the final, complete Ac suc- 
cessful laying down of the Atlantic Telegraph 
Cable from shore s shore.” The usual blank for 
the na,me of the ship was filled up thus ; “any shin 

T steamers, or craft as 

above ; & in the valuation clause the subject 
of insurance was to be taken as “on one £1 000 
share in Atlantic Telegraph co., said share 
valued at £1,100. In case of loss the part saved 
to be sold or appraised for the benefit of the under- 
wnters. The insurance contained the common 
memorandum, with the addition of a special agree- 


ment, in a memorandum annexed to the policy, 
that the insurance should “ cover Ac include the 
successful working of the cable when laid down.” 
An electric cable extending from the Irish to the 
North American coast was finally laid down after 
a previous abortive attempt, during which a por- 
tion of it was lost by perils of the seas ; & on the 
second attempt, during which some more cable 
was lost, a quantity of superfluous cable was 
taken out to meet contingencies. It was, how- 
ever, found impossible to maintain electrical com- 
munication sufilcient for telegraphic purposes, Ac 
the telegraph was abandoned. The cause of the 
failure was the imperfect insulation of the copper 
wire along which the electric fluid passed, arising 
from defect in the outer covering by which it 
was protected from external contact ; which 
defect was occasioned by accident prior to the 
sliipment of the cable Ac the commencement of the 
risk, aggravated by the action of the sea, and arose 
froni the chemical action of the sea water on 
the interior of the cable, Ac not from any mischief 
done by the mechanical action of the sea : — Held : 
this was not an injury caused by “ perils of the 
seas.” 

In an action on the policy with respect to the 
portion of the cable lost by perils of the seas : — 
Held : (2) pltf. was entitled to recover as for a 
partial loss ; (3) the warranty against partial 

average was applicable, Ac consequently that pltf. 
could not recover unless a loss of £3 i>er cent, had 
been sustained ; (4) in assessing the damages the 
value of the whole cable that ever was exposed 
to peril, including the portion lost, must be 
ascertained according to its cost, when shipped 
free on board ; <fc the proportion between that 
value & the loss actually incurred by the perils 
insured against would give the percentage payable 
by each underwriter on his subscription ; (5) in 
^PPlymg the above principle, that portion of t)ie 
cable which was lost in the first attempt to lay 
down the cable, Ac which it became necessary to 
replace by new cable, should be estimated at the 
cost of the substituted cable ; but as regarded 
that portion of the lost cable which was taken 
out as superfluous cable, by way of a i)rovi8ion 
against accident, it might be reasonable to con- 
sider how far such cable, if not lost, would have 
been depreciated in marketable value by having 
been coiled in the hold of a vessel or by other 
circumstances. 

(6) We are of opinion that an injury of this 
nature, not arising from the external violence 
or mechanical action of the winds or waves, but 
which was the natural & necessary consequence of 
the ordinary action of the sea water on the cable, 
in the state in which it was when immersed in the 
sea, is not comprehended in the perils insured 
against. The inju^, so far as the damage occa- 
sioned by the sea is concerned was the inevitable 
consequence of the immersion of the cable in its 
then state in the sea water. But the purpose of 
insurance is to afford protection against con- 
tingencies & dangers which may or may not 
occur ; it cannot properly apply to a case when the 
loss or injury must inevitably take place in the 
ordinary course of things (Cockburn, C.J.). — 
Paterson v. Harris (1861), 1 B. Ac S. 336; 30 
L. J. Q. B. 364 ; 6 L. T. 63 ; 7 Jur. N. S. 1276 ; 
gw. R. 743; 1 Mar. L. ^C. ;.124 ; 121 E. R. 


fo (1) Diitd. Davidgon v. Burnand (1868), 
P* IS. As to (6) Refd. Dudgreon v. Pembroke 

GcnerdUv, Refd. Wilson r. 
Jones (ISOS); L. K. 1 Kxch. 193 ; Macaura v. Northern 
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D. Stranding. 

1605. Ship bilged & damaged on land.] — Kow- 
CROFT V. Dunsmore (1801), cited in 3 Taunt, at 
p. 228 ; 128 E. R. 91. 

Annotation: — Distd. Corruthors v. Sydobotham (1815), 4 
M. & S. 77. 

1596. .] — Tf a ship hove down on a beach 

within the tide-way, to repair, be thereby bilged 
& damaged, it is not a loss occasioned by the 
perils of the sea. — Thompson v. Whitmore (1810), 
3 Taunt. 227 ; 128 E. R. 90. 

Annotations: — Distd. Camithers v. Sydebotham (1815), 4 

M. & S. 77 ; Laurie v. Doufrlaa (1846), 15 M. & W. 740. 
Consd. Davidson v. IJurnand (1868), L. R. 4 C. P. 117. 

1697. Complement of crew depleted.] — In 

moving a ship from one part of a harbour to another 
it became necessary to send two of the crew on 
shore to make fast a new line & cast off the rope 
by which the ship was made fast ; those two men 
being immediately impressed & carried away, & 
not being allowed by the press-gang to cast off the 
rope in question, the ship in consequence thereof 
went ashore & was lost : — Held : a loss by perils of 
the sea within the policy. — Hodgson v. Malcoi.m 
(1800), 2 Bos. & P, N. R. 336 ; 127 E. R. 656. 
Annotation -Refd. Bishop V. Pentland (1827), 1 Man. & 
lly. K. B. 49. 

1598. Ship damaged In graving-dock.] — Phil- 
lips V. Barber, No. 1818, post. 

1599. Ship damaged in tide-harbour — Grounding 
at low tide — Forced entry into harbour.] — trans- 
port in Govt, service was insured for twelve 
months, during which she was ordered into a dry 
harbour, the bed of which was hard <fe uneven, 

on the tide having loft her, she received damage 
by taking the ground : — Held : tliis was a loss by 
a peril of the sea. — Fletcher v. Inglls (1819), 2 
B. & Aid. 315 ; 106 E. R. 382. 

AnnoUitions : — Distd. Phillips v. Barber (1821), 5 B. & Aid. 
161. Consd. Spence v. Chodwick (1847), 10 Q. B. 517. 
Distd. Magnxis v. Buttemer (1852), 11 C, B. 876 ; Thames 
& Mersey Marine Insce. r. Hamilton, Fi’asor (1887), 12 
App. Caa. 484. Refd. Devanx v. J’Anson (1839), 5 Blnjc. 

N. C. 519 ; Phillips v. Nairne (1847), 4 C. B. 316 ; Letch- 
ford V. Oldham (1880), 5 0. B. D. 538. 

1600. In ordinary course of voyage.] — 

Bamage resulting from the ship’s taking the ground 
on the falling of the tide, in a tide-harbour, in a 
spot where she is properly placed for the purpose 
of unloading, is not a stranding within the ordinary 
terms of a policy of insurance. 

To make the underwriters liable, the injury 
must be the result of something fortuitous or 
accidental occurring in the course of the voyage 
(Jervis, C.J.). — Magnus v. Buttemer (1852), 
11 C. B. 876 ; 21 L. J. 0. P. 119 ; 18 L. T. O. S. 
276; 16Jur. 480; 138 E. R. 720. 

Annotations: — Expld. Dudgeon v. Pembroke (1875), 1 
Q. B. D. 96. Distd. Letchford v. Oldham (1880), 5 
Q. B. D. 538. Retd. Antony v. Etna Insce. (1869), 21 
1j. T. 4 73 ; Samuel v. Dumas, Graham Joint Stock 
Shipping Co. r. Merchants Marine Insce. (No. 2), [1923] 
1 K. B. 592. Mentd. Paterson r, Harris (1861), 7 Jur. 
N. S. 1276. 

What amounts to stranding .] — See Sect. 22, sub- 
scct. 4, B. {b) ii., post. 


E. Wear and Tear. 

See Marine Insurance Act, 1900 (c. 41), s. 55 

(2) (c). 

1601. Not a peril of the sea.] — Delbois v. 
Aberdeen (1835), cited in 7 C. & P. at pp. 601, 
002, 604. 

Annotation : — Expld. Crofts v. Marshall (1830), 7 C. & P. 


1602. .] — Harrison v. Universal Marine 

Insurance Co., No. 1608, post. 

16G3. .] — Underwri^rs are not bound to 

indemnify the assured against every loss that 
occurs during the period insured but only against 
those occasioned by perils insured against ; & if 
the damage or loss arises from no unusual cause 
though the winds & the waves may be concerned 
in it, the loss is wear & tear, for which the under- 
writers are not responsible (Blackburn, J.). — 
Dudgeon v. Pembroke (1874), L. R. 9 Q. B. 581 ; 
43 L. J. Q. B. 220 ; 31 L. T. 31 ; 22 W. R. 914 ; 
2 Asp. M. L. C. 323 ; affd. (1877), 2 App. Cas. 
284, 11. L. 

Annotations : — Refd. Ballantyne v. Macklrmon, [1896] 2 
Q. B. 455 ; Triuder, Andc.'rson r. Thames & Mersev Marino 
lusce., Triuder, Anderson v. North Queenslaud Insce., 
Trlnder, Anderson v. Weston, Crocker, [1898] 2 Q. B. 
114; Jackson ii. Mumford (1903), 9 Com. Cas. 114; 
Leyland Shipping Co. v. Norwich Union Eire Insce. Soc., 
11917J 1 K. B. 873 ; Whittle r. Mountain, [1920] 1 K. B. 
447 ; British & FoT'eign Marine Insce. r. Gaunt, 11921] 
2 A. C. 41 ; Samuel v. Dumas, [1921] A. C. 431. Mentd. 
TumbuU V. Janson (1877), 36 L. T. 035 ; West India Sc 
Panama Telegraph Co. v. Home & Colonial Marine Insce. 
(1880), 6 Q. B. D. .51 ; Jte Sutro & IleUbut, Symons, [1917] 
2 K. B. .348 ; Marten v. Vestey, [1920] A. C. 307. 

1604. .] — Wilson, Sons & Co. v. Xantho 

(Cargo Owners), No. 1567, ante. 

1605. .] — Merchants Trading Co. 

Universal Marine Co. (1870), cited in L. R. 9 
Q. B. at p. 596 ; 2 Asp. M. L. C. 431, n., C. A. 
Annotations: — Consd. Anderson v. Morice (1874), L. R. 10 

C. P. 5H ; Dudgeon v. Pembroke (1874), L. il. 9 Q. B. 
581 ; Ballantyne v. Macklunon, [1896] 2 Q. B. 455 : 
British & Foreign Marino Insce. v. Gaunt, [1921 ] 2 A. C. 
41. Refd. Jackson v. Mumford (i902), 8 Com. Cas. 61. 

1606. Unless arising from ship^s detention.] 

— An iron steamer, while riding at anchor in an 
open roadstead, where she liad been driven by 
distress, encountered some severe gales, in which 
she pitched & i-olled a good deal, & some time 
afterwards, while still there waiting necessary 
repairs, a hole in her bottom was discovered which 
might have been repaired ; & there being also 

evidence that some of her rivets were wrenched & 
some of the iron plates on her bottom “ started ” 
— injuries which might either have arisen from 
straining in a storm, or from wear & tear ; & the 
assured having abandoned her <fc claimed as for a 
total loss, the underwriter paying into ct. a sum 
estimated only on a partial loss calculated on the 
cost of repair ; — Held : (1 ) pltf. could only recover 
for loss or injury proved to have been caused by 
Iierils of the seas ; (2) he could not recover as for a 
consti uctive total loss ; unless, under the cir- 
stances, the captain was justified in abandoning 
the ship ; (3) this would depend upon whether the 
ship could & ought to have been repaired where 
she was, or whether she could safely have been 
taken to some port where she might have been 
repaired ; (4) pltf. could not recover for any 

injury caused by wear & tear, unless in consequence 
of the ship’s detention at the place in question by 
previous perils of the seas, — Lindsay v. Leath- 
LEY (1862), 2 F. & F. 696 ; subsequent proceedings 
(1863), 3 F. &F. 902. 

1607. What amounts to — Damage by violent 
storm.] — A vessel sailed to Bombay, & on the 
Iiomeward voyage encountered a violent storm 
which disabled her. The rudder was damaged, 
part of the cargo was thrown overboard, & the 
ship was taken into the Mauritius to repair. The 
underwriters were found liable by a jury for the 
expense of caulking & re-coppering the vessel’s 
bottom, as having been occasioned by “ perils of 


PART II. SECT. 20, SUB-SECT. 1.— D. 

1696 i. Ship bilged tS; damaged on land.] — British & Foreign Marine Insurance Co. v. Hudolf (1898), 28 S. C. R. 

607.— CAN. 
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the sea.” — T he Pemberton, Pritchard v. 
Nicholl (1849), 0 L. T. 1G5. 

AnnoUition Harrison r. Universal Marino Insco. 

(1862), 3 E. & F. 190. 

1608. .] — (1) In the absence of any 

custom, underwriters are liable for injury to a 
ship’s bottom, caused not by the ordinary action 
of the winds & waves, but by their violent action 
in a storm ; & it is doubtful whether evidence of 
a custom that they are not to be liable for injuries 
to tlie bottom or below the water-line, unless 
caused by striking against tlie ground, or some 
foreign substance other than water, is admissible 
to control the construction of the policy. Semble : 
it is not. 

A shipowner does not insure against ordinary 
wear <te tear & has no right under pretence of 
damage by perils of the sea to have such wear & 
tear replaced & an old ship repaired at the expense 
of the underwriters (Mellor, J.). 

(2) The usage must be shown to be so general 
as that it must be taken to be known & submitted 
to by the insured (Mellor, J.). — Harrison v. 
Universal Marine Insurance Co. (1862), 3 
F. & F. 190, N. P. 


F. Leakage and Breakage. 

See Marine Insurance Act, 1906 (c. 41), s. 65 


1609. Ordinary & extraordinary perils distin- 
guished.]— (1) The words ” perils of the seas ” in 
a policy of insurance are terms of general import, 
upon which the ct. is to put a construction. 

(2) It appears that at the end of the voyage 
the cargo was not shifted from its place, nor were 
the casks damaged, but ten of them were found 
completely empty, A oUiem had lost much of 
their contents. You are to say whether that loss 
or any part of that damage was occasoned by the 
perils of the seas. . . . ’J^he term ” perils of the 
sea ” is rather a loose term, but the counsel on 
both .sides have limited it. . . . They have 
spoken of ordinary & extraordinary perils & you 
will say whether it is made out to your satis- 
faction that this loss was occasioned by extra- 
ordinary perils. If it is, you will find your verdict 
for pltfs. ; if it is not you will find for deft. (Lord 
Denman, C.J.). — Crofts v. Marshall (1836). 7 
C. & P. 597, N. P. 

1610. Risk expressly covered.] — Traders 
General Insurance Assocn., Ijtd. v. Bankers & 
General Insurance Co., Ltd. (1921 ), 38 T. L. B. 


1611 . 


< ( 


Breakage & leakage however 
caused — Variation between slip & policy.] — Maig- 

NEN & Co. V. National Benefit Assurance Co.. 
Ltd. (1922), 38 T. L. B. 257. 


G. Loss caused by Delay. 

See Marine Insurance Act, 1906 (c. 41) s. 55 
(2) (b). 

1612. Expenses incurred during detention For 

repairs.]— Fletcher v. Poole (1769), 1 Park on 
Marine Insurances, 8th ed. p. 115, N. P. 

Apprvd. & PoUd. De Vaux v. Salvador (1836^ 

Co. r. Burr, [1899! 

1613. .] — Lateward V. Curling 

(1776), 1 Park on Marine Insurances, 8th ed. p. 288. 

■; .]— De Vaux V. Salvador, No! 

1696, Tpost. 


1615. .] — Eden v. Poole (1786), 1 

Park on Marine Insurances, 8th ed. p. 117. 

Annotation Field S.S. Co. v. Burr, [1899] 1 Q. B. 

579. 

.] — Barges were insured against 
loss or damage, which the insured should sustain 
or become liable to others for, by reason of the 
collision of the barges with any other vessel. The 
barges having been damaged by collision, the 
insured claimed damages for loss in consequence of 
detention of the barges during repairs : — Held : in 
order to be recoverable, the loss must be proxi- 
mately caused by the perils insured against, 
that the damages claimed were too remote, & 
could not be recovered under the policy. — Shel- 
BOURNE & Co., V. IjAW INVESTMENT INSURANCE 
CORPN., [1898] 2 Q. B. 626 ; 67 L. .T. Q. B. 944 ; 
79 L. T* 278 ; 8 Asp. M. L. C. 445 ; 3 Com. Cas. 
304. 

Annotation : — Refd. Adelaide S.P. Co. v. B. (1921), 93 
L. J. K. B. 871. 

1617. Delay by embargo.] — Seamen’s 

wages & provisions during an embargo are not 
covered by an insurance on tlie body of a ship. — 
Bobertson V. Ewer (1786), 1 Term Bep. 127 ; 
99 E. B. 1011. 

Annotations: — Distd. Broufjh v. Whitmore (1791), 4 Term 
Rep. 20(5; Rotuli v. Edio (1795), 6 Term Rei). 413. 
Apld. Do Vaux V. Salvador (183C), 4 Ad. & El. 420 ; Field 
S.S. Co. V. Burr, [1899] 1 Q. B. 579. Refd. Sharp v. 
Gladstone (1805), 7 East, 24 ; Earle v. Roworoft (1800), 
8 East, 12(5. Mentd. Roddick r. Indemnity Mutual 
Marine Insce., [1895] 2 Q. B. 380, 

1618. Loss of freight — Delay by embargo — 
Freight subsequently earned.] — M‘Cartiiy v. 
Abel, No. 1677, post. 

1619. .] — Everth V. Smith, No. 

2268, post. 

1620. Loss of cargo — Of perishable nature — 
Delay by weather.] — Meat shipped at Hamburgh 
for London was delayed on the voyage by tempes- 
tuous weather, & solely by reason of such delay 
became putrid, <fe was necessarily thrown over- 
board at sea : — Held : not a loss by jierils of the 
sea, or witliin the words ” all other perils, losses, & 
misfortunes,” etc., in the policy. — T aylor v. 
Dunbar (1869), L. B. 4 C. P. 206 ; 38 L. J. C. P. 
178 ; 17 W. B. 382. 

Aniwtations : — Apld. Inman S.S. Co. v. Blscholl (1882), 
7 App. Cas, 670 ; Pink v. Fleming (1890), 2.5 Q. B. D. 390. 
Refd. The Alps, [1893] P. 109 ; Leyland Shipping Co. v. 
Norwich Union Fire Insce. Soc., [1917] 1 K. B. 873. 

1621. Collision.] — Goods were in- 

sured by a marine policy against among other 
things damage consequent on collision. The ship 
in which they were shipped came into collision 
with another ship, & was thereby damaged, so os 
to render it necessary for her to go into a port for 
repairs. For the purpose of such repairs it was 
necessary to discharge a portion of the goods 
insured. When the repairs were completed, such 
goods were re-shipped, & the ship proceeded to 
her destination. On arrival it was found that the 
goods being of a perishable nature had been 
damaged by the handling necessary for their dis- 
charge & re-shipment & by the delay. In an action 
by the insured upon the policy to recover the 
amount of the damage to the goods : — Held : the 
collision was not the proximate cause of the loss, 
& therefore pltfs. could not recover. — Pink v. 
Fleming (1800), 26 Q. B. D. 396 ; 69 L. J. Q. B. 
161, 669 ; 63 L. T. 413 ; 0 T. L. B. 432 : 6 Asp. 
M. L. C. 654, 0. A. 

Annotations: — Diftd. Schloss v. Stevens, [1906] 2 R, B. 
666. Coiucl 
Fire Inace. 

Berwick, [1 
blUty Assce 


_ _ Co. V. Norwich Union 

Soc., [1917] 1 K. B. 873. Refd. Reischer v. 
894) 2 Q. B. 648 ; Coxe v. Employers’ Lla- 
. Corpn.. [1916] 2 K. B. 629. 


Leyland Shi^I:^ 
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H, Destruction caused hy Pests. 

See Marine Insurance Act, 1900 (c. 41), s. 65 
(2) (0). 

1622. Worms.] — Rohl v. Parr, No. 1971, post. 

1623. Rats — Eating holes In ship’s bottom.] — 

A. loss arising from rats eating holes in the ship’s 
bottom is not within the perils insured against by 
the common form of a policy of insurance. — 
Hunter v. Potts (1815), 4 Camp. 203, N. P. 

Annotations :—ConsA. Uandorf v Hamilton (18S6), 17 
Q. B. D. 670 (see 12 App. Cas. 618). Befd. Butler v. 
Wlldman (1820), 3 B. & Aid. 398 ; Antony v. Etna Insce. 
(1809), 21 L. T. 473 ; British & Forcijjn Marine Insoe. 
V. Gaunt, 11921] 2 A. C. 41. 

1624. Gnawing hole in pipe — Escape of sea 

water — Damage to cargo.] — Rice w'as shipped 
under a charterparty & bills of lading which 
excepted “ dangers & accidents of the seas.” 
During the voyage rats gnawed a hole in a pipe 
on board the ship, whereby sea-water escaped & 
damaged the rice, without neglect or default on 
the part of the shipowners or their servants : — 
Held: the damage was within the exception & 
the shipowners were not liable. 

In the class of contract where the shipowner’s 
negligence or misconduct prevents perils of the 
sea being relied upon, it is not that perils of the 
sea are different, or that the words ought to have a 
different meaning attached to them, but because 
in those cases an additional term exists in the 
contract which makes the negligence of the ship- 
owner, or of those for whom he is responsible 
a material element ; but it is also necessary to give 
effect to the words “ dangers & accidents of the 
seas” (Lord Halsbury, C.). 

... 1 think the idea of something fortuitous 
& unexpected is involved in both words “ peril ” 
or “ accident ” ; you could not speak of the danger 
of a ship’s decay ; you would know that it must 
decay (Lord Halsbury, C.).— Hamilton, Fraser 
& Co. V. Pandorp «fe Co. (1887), 12 App. Cas. 518 ; 
.57 L. J. Q. B. 24 ; 57 L. T. 720 ; 52 J. P. 19(5 ; 
36 W. R. 300 ; 3 T. L. R. 708 ; 0 Asp. M. L. C. 
212, H. L. ; revsg. S. C. suh nom. Pandorf v. 
Hamilton (1886), 17 Q. B. D., 670, C. A. 
Annotations : — Consd. Trinder, Auderson v. Thames & 
Mersey Marine lusce., Trind^r, Anderson v. North Queens- 
land Insc'o., Trinder, Anderson v. Weston, Crocker, [1898] 

2 Q. B. li4. Expld. & Apld. Blackburn v. Liverpool, 
Brazil & Kivor Plato Steam Navigation Co., [1902] 
1 K. B. 290. Consd. Loyland Shipping Co. v. Norwich 
Union Fire In^ce. Soc., [1918] A. C. 350 ; Samuel v. 
Dumas, [1924] A. C. 431. Refd. Thames & Mersey 
Marine Insce. v. Hamilton, Fraser (1887), 12 App. Cas. 
484 ; The Bedouin, [1894] P. 1 ; Ballantyner. Mackinnon 
[1896] 2 Q. B. 455 ; Hensey v. White, Lloyd v. Sugg, 
Walker r. LUleshaU Coal Co., [1900] 1 Q. B. 481 ; Fenton 
V. Thorley, [1803] A. C. 443 ; The Torhryan, [1903] P. S5 ; 
Steel V. Cnminell, Laird, [1905] 2 K. B. 232 ; Ingram & 
Tloyle V, Services Maritimes du Tr6port (1913), 109 
L. T. 733 ; Stott (Baltic) Steamers v. Marten, [1914] 

3 K. B. 1262 ; Denholm v. Shipping Controller (1920), 
124 L. T. 378. Mentd. Walker v. LUleshaU Co. (1899), 
69 L. J. Q. B. 192 ; The Northnmbrla (1906), 95 L. T. 
618 • Morrison v. Shaw, Savill & Albion Co., [1916] 1 
K. B. 74 7 ; Booker, Gray v. London Assce. Corpn., [1918] 
A. C. lOl ; British & Foreign S.S. Co. v. 11., [1918] 2 
K. B. 879. 

1626. Insects.] — Schloss Brothers v. Stevens, 
No. 1832, post. 

I. Damage caused hy Collision. 

1626. With another ship.] — A loss occasioned by 
another sliip running down the ship insured, 
through gross negligence, is a loss by perils of the 


sea. — Smith v. Scott (1811), 4 Taunt. 120 ; 128 
E. R. 276. 

1627. .] — ^Wilson, Sons & Co. v. Xantho 

(Cargo Owners), No. 1587, ante. 

1628. With wreck — Sunk by enemy.] — Deft, 
assocn. insured pltfs.’ steamship by a poUcy which 
was expressed to cover only the risks of capture, 
seizure, & detainment by the King’s enemies & 
the consequences thereof or any attempt thereat, 
& all consequences of hostilities or warlike opera- 
tions by or against the King’s enemies &; also all 
risks excluded from recovery under an ordinary 
policy by the f.c. & s. clause. The ship was under 
the policy deemed to be at all times fully insured 
by an ordinary policy against all other risks. 
Pltfs.’ steamship during the currency of the policy 
ran upon the wreck of another steamer which had 
been sunk in shallow water earlier on the same day 
by an enemy submarine, & was seriously damaged 
by the collision. The spot where the wreck lay 
was not marked by a buoy or otherwise at the time 
of the collision owing to the shortness of the time 
which had elapsed since that vessel was sunk. 
In an action by pltfs. to recover under the policy 
in respect of the damage which their steamship 
had sustained by the collision as being a conse- 
quence of hostilities : — Held : the damage to 
pltfs.’ steamship was due to a marine peril, &; the 
act of hostilities in the sinking of the first vessel 
by the enemy submarine was not the proximate 
cause of the loss, & therefore pltfs. were not entitled 
to recover under the policy. — France (William), 
Fenwick & Co., Ltd. v. North op England 
Protecting & Indemnity Assocn., [1917] 2 
K. B. 522 ; 86 L. J. K. B. 1109 ; 116 L. T. 684 ; 
33 T. L. R. 437 ; 61 Sol. Jo. 577 ; 14 Asp. M. L. C. 
92 ; 23 Com. Cas. 37. 

Annotations : — Distd. Stoomvaart M. Sophie H. v. Mer- 
chants’ Marine Insce. (1918L 34 T. L. R. 404. Refd. 

British & Foreign S.S. Co. v. R., [1918] 2 K. B. 879. 

J. Presumption in Case of Missing Ship. 

See, now, Marine Insurance Act, 1 906 (c. 41 ), s. 58. 

1629. Presumption of foundering.] — A ship 
never heard of is presumed to be foundered at sea. 
— Green v. Brown (1743), 2 Stra. 1199 ; 93 E. R, 
1126. 

Annotations : — FoUd. Munro, Brice v. War Risks Assocn., 

[1918] 2 K. B. 78. Consd. La Compania Martlartn v. 

Royal Exchange Assce., [1923] 1 K. B. 650 ; Samuel v. 

Dumas, [1923] I K. B. 592. 

1630. .] — Newby v. Read (1761), Marshall 

on Marine Insurances, 4th ed. p. 388. 

1631. .] — Where, in assumpsit on a 

policy of insurance on goods by a certain ship, 
it was proved that she sailed on the voyage 
insured with the goods on board & never arrived 
at her port of destination, & tliat a few days after 
her departure, a report was heard at the place 
whence she sailed, that the ship had foundered 
at sea, but that the crew were saved : — Held : 
this was sufficient primd facie evidence of a loss 
by perils of the sea, & pltf. was not bound to call 
any of the crew, or to show that he was unable to 
procure their attendance. — Koster v. Reed 
(1826), 6 B. &; C. 19 ; 9 Dow. & Ry. K. B. 2 ; 
108 E. R. 359 ; sid) nom. Foster v. Reeve, 5 
li. J. O. S. K. B. 73 ; previous proceedings, sub nom. 
Koster v, Innes (1826), Ry. & M. 333, N. P. 

1632. .] — Compania Martiartu v. Royal 

Exchange Assurance, No. 1641, post. 
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1622 i. Warms .] — Destruction of a 
vessel by the sea-worm is not one of 
those perils which ore covered by on 
ordinary policy of Insurance. — Lovktx 
V. M'Millan (1809), 16 Foe. Coll. 341. 


—SCOT. 

PART II. SECT. 20, SUB-SECT. l.~J. 

1629 i. Presumption of foundering .] — 
Young v. Young Ship, etc. (1921), 16 

Hong Kong 34.— HONQ KONG 


0 . Evidence supportiiw presumption.] 
— POMARES V. Minas Marine Insur- 
ance Co. (1875), 16 N. B. R. (3 Pug.) 
246.— CAN. 

d. .1 — Fkrrier V. Sandieman 

(1809), 15 Fac. CoU. 373.— SCOT. 
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1633 . In time of war.] — Pltfs., who were 

owners of a steamship, insured her with tlic fli’st 
defts. against war risks & with the second defts. 
against the usual marine perils to the exclusion 
of war risks. She left Liverpool in Jan. 1917, for 
Rangoon via the Cape ^ had not since been heard 
of. She was seaworthy, & though the weather 
was bad it was not sufficient to explain the loss. 
She was believed to have passed through an area 
in which an enemy submarine was operating at 
the time. In an action on the war risk policy 
& alternatively on the ordinary marine policy : — 
Held : though, when there was no evidence as 
to the cause of the loss, there was, in the absence 
of unseaworthiness, a presumption even in time of 
war that the loss Avas due to an ordinary marine 
peril, yet on the facts there was sufficient evidence 
that the vessel was sunk by an enemy submarine, 
& therefore the loss fell on the war risk under- 
writers. — British k Burmese Steam Naahgation 
C o., Ltd. v. Liverpool <k I.ondon War Risks 
Insurance Assocn., Ltd. & British & Foreign 
Marine Insurance Co., Ltd. (1917), 34 T. L. R. ' 
140. 

Annotation : — Consd. Cotnpanla Marititna of Barcelona r. 

Wlshart (1918), 87 L. J. K. B. 1027. 

1634 . .1 — In an action on a policy 


insuring against loss by perils of the sea with a 
clause excepting loss by capture, seizure, k 
consequences of hostilities, it is not necessary for 
a pltf. whose ship has been lost at sea to prove that 
it was not lost by the excepted causes. 

In an action on a policy insuring a ship against 
loss by capture, seizure, k consequences of hos- 
tilities, pltf. fails if on the evidence the probabilities 
are equally in favour of a loss by the i)eril8 insured 
against k a loss by other perils. 

Rules for determining the incidence of the 
burden of proof in actions upon policies of insur- 
ance containing exceptions from liability. 

1 have on two former occasions expressed the 
opinion that in cases of this sort, where all that 
can be proved is that a vessel is lost at sea, no one 
knows how, the loss falls upon the marine policy. 
The assured having proved that his vessel 
foundered at sea has proA^ed a loss by a peril of 
the sea, for in the last resort every vessel that 
sinks at sea is lost by a peril of the sea (Bail- 
ache, J.). — Munro, Brice k Co. v. War Risks 
Assocn., [1918] 2 K. B. 78 ; 88 L. J. K. B. 509 ; 
118 L. T. 708 ; 34 T. L. R. 331 ; 14 Asp. M. L. C. 
312 ; subsequent 'proceedings^ sub 7 wm. Munro, 
Brice &; Co. v. Marten, Same v. R., [19201 3 
K. B. 91, C. A. 

1635 . .] — A policy of insurance on the 

s.s. Pelayo contained the following exceptions 
clause : ^ Warranted free from capture, seizure 
k detention k the consequences thereof or any 
attempt thereat, piracy excepted, k also from all 
consequences of hostilities or warlike operations, 
whether before or after the declaration of war.” 
On Nov. 17, 1916, the s.s. Pelayo left the Tyne 
for Barcelona with a cargo of steel k was never 
seen or heard of again. It was proved in eAudence 
that when the vessel left port on her last voyage 
she was seaworthy. It was also proved that the 
weather was very severe, k was such as was cal- 
culated to bring about & did bring about serious 
marine casualties. There was no evidence of 
any submarine casualties, having taken place on 
the Pelayo* 8 route between Nov. 17 k 21, 1910, 
k there was no evidence of floating mines in the 
area in question, nor of any mine-fields which the 


Pelayo was likely to have approached & suf- 
fered from unobserved. Evidence was given of 
two vessels having struck mines at about that 
time, but both casualties took place far out 
of the Pelayo*8 course : — Held : although 
demonstration k certainty were unattainable, 
the law allowed k demanded that an inference 
should be drawn from such facts as pointed to a 
conclusion ; k the facts pointed to the conclusion 
that the Pelayo was lost by foundering not 
brought about by any perils excluded by the free 
from capture, seizure k detention clause. — 
Compania Maritima of Barcelona v. Wishart 
(1918), 87 L. J. K. B. 1027 ; 118 L. T, 705 ; 34 
T. L. R. 251 ; 14 Asp. M. L. C. 298 ; 23 Com. Cas. 
204. 

Annotations: — Consd. Munro, Brfco v. W’’ar Risks Assocn,, 
119181 2 K. B. 78. Reid. Zacharlessen r. Importers’ & 
Exporters' Marino Insce. (1924), 40 T. L. R. 297. 

1636. When presumption arises — Rule of law as 
to time.] — (1) There is no fixed rule of law with 
regard to the time, after which a missing ship 
shall be reputed to be lost. It is, in all cases, a 
question of presumption to be governed by the 
circumstances of the particular case. 

(2) If a ship, for which the underwriters, Avhen a 
demand is made upon the policy, liave paid as for 
a lost ship, should chance to turn up, she is to be 
considered as abandoned k will belong to the 
underAvriters. — H oustman v. Thornton (1810), 
Holt, N. P. 242, N. P. 

1637. Evidence supporting presumption — Proof 
of sailing on Insured voyage.] — In an action on a 
policy of insurance where a loss by the perils of the 
sea is to be inferred from the ship not being heard 
of after her sailing, pltf. must prove that when she 
left the port of outfit she Avas bound upon the 
voyage insured. For this purpose the conv’^oy • 
bond, mentioning the port of destination in the 
common form is primd facAe evidence. — C ohen v. 
Hinckley (1809), 2 Camp. 51, N. P. 

1638. .] — Koster V. Reed, No. 1031, 

ante. 

1639. — - — Non-arrlval at port of destination.] — 

In an action on a policy from an English to a 
foreign port, to found a presumption that the ship 
Avas lost on tlie voyage, it is enough to prove that 
she was not heard of in this country after she 
sailed, without calling witnesses from her port of 
destination, to show that she never arrh’^ed there. — 
Twkmlow V. OswiN (1809), 2 Camp. 85, N. P. 

1640. Crew heard of after loss.] — 

Koster v. Reed, No. 1631, ante. 

1641. Rebutting evidence — Balance of 

proof.]— -In an action by a shipoAvner against 
underwriters on a policy of marine insurance there 
is a presumption of a loss by perils of the sea, when 
the insured ship having sailed out of port on an 
intended voyage has never been heard of again. 
But when the insured ship having been lost the 
owner gives some evidence of a loss by perils of the 
sea k the underwriters offer a reasonable explana- 
tion of the loss k show that it was probably due 
to an event not insured against, for example the 
scuttling of the ship Avith the connivance of the 
owner, then, if the evidence leaves the ct. in doubt 
to which cause the loss is attributable, pltf. fails 
to prove his case k defts. arc entitled to judgment. 

— Compania Martiartu v. Royal Exchange 
Assurance, [1923] 1 K. B. 050 ; 92 L. J. K. B. 
546 ; 139 L. T. 1 ; 16 Asp. M. L. C. 189 ; 28 
Com. Cas. 76, C. A. ; affd-* [1924] A. C. 850, H. L. 
Annotations : Reid. Banco de Barcelona v. Union Marine 

Insce. (1925), 30 Com. Cas. 316. Mentd. Falcon v. 
ramous Players Film Co. (1926), 42 T. L. K. 91. 

As to missing ship Insured under War Risks 
Policies .] — See Sub-sect. 0, B., post. 
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Sub-sect. 2. — Proximate Cause op Loss to be 

Regarded. 

A. In General. 

Insurance Act, 1908 (c. 41), s. 55 (1). 

1642. General rule.] — Action on a time policy 
on a ship for total loss. Plea : that pltfs. know- 
mgly, wuMy & improperly sent the ship to sea 
in a condition in which it was dangerous to go to 
sea, & suffered her to remain in that state near 
the shore, during which time, by reason of the 
premises, the loss occurred. On the trial, it 
appeared pltfs. personally sent the ship out to sea 
in an uns^ worthy state, & caused her to anchor 
m the omng in that state. WhUst there she 
w^ caught in a storm from seaward <Sc driven 
^ evidence justifying the jury 
in Iinding that the immediate cause of the loss was 
not occ^ioned in any way by the unscaworthiness ; 
&, tlie jury having found that such was the fact, 
a verdict was entered for pltfs. There was evidence 
frorn which the jury might have drawn the con- 
clusion that, though the unscaworthiness was not 
the immediate cause of the loss, the loss would not 
have occurred if the ship had been seaworthy when 
she went to sea. No question as to this was left 
to the jury. 

The Ct. of Q. B. having made absolute a rule 
^ trial on the ground of misdirection, 
holding that the plea was proved, if that mis- 
conduct of pltf. occasioned the loss, though it was 
not the immediate (jause, the Ct. of Exchequer 
Chamber on appeal reversed the decision. — 
Thompson v. Hopper (1858), E. B. A E. 1038 ; 

ll J • T?; V’ 5 N. S. 

03 ; 8 W. R. 857 ; 120 E. R. 796, Ex. Ch. ; 
jtrevwm proceedings (1850), 0 E. A B. 172. 

^ y^olntio ns :^Consd. Anderson v. Morice (1871), L. h. lO 

Anderson v, Thames & Mensey Marine 
Anderson v. North Queensland lusce.. 

irindor^, Anderson r. Weston, Crocker, 1181)81 2 Q. B. 114. 

Reid. Aubert v. Gray (1862), 8 B. S. 16:i ; Sullv v. 

270 ; Chartered Mercantile 
r. Nej;her]and8 India Steam Navigatlim Co. 

’ Ballantyne v. Mackiunon ( 181 )G), 

05 L. J. Q. B. 616 ; Samuel v. Dumas, [iy24j A. C. 431. 

1643. .] — loNiDEs V. Universal Marine 

Insurance Co., No. 1854, 2iosL 

1644. .] — The rule is that to entitle the 

assured to recover upon a policy the loss must 
be direct &, immediate consequence of the peril 
insured against, & not a remote one. 

Action on a policy of insurance as for a total 
loss of freight to be earned in carrying a cargo of 
coals & iron from Rio to vSan Francisco. On the 
voyage the ship received damage from heavy 
seas which compelled her to put into Monte Video, 
having previously, for safety’s sake, thrown 
overboard some portion of her cargo, & landed 
another portion at the Falkland Islands. On the i 
ship’s being surveyed at Monte Video, she was 
found to be incapable of pursuing the voyage 
with the cargo on board, & no other vessel could be 
found to take the cargo on. The cost of warehouse 
room was so great at Monte Video, that in a few 
months it would have equalled the value of the 
cargo, & owing to the town being in a state of 
siege & political revolution, it was unsafe to land 
the cargo & leave it unwarehoused, under these 
circumstances the captain, being in want of money, 
sold the cargo & applied the proceeds to the ship’s 
purposes, & then brought her back in ballast to 


Liverpool for repairs. At the trial the judge 
left two questions to the jury : first was there a 
constructive total loss of the ship ? ; secondly 
was there a constructive total loss of the goods ? 
The jury answered both questions in the negative, 
& found a verdict generally for defts., & upon a 
rule to set the verdict aside for misdirection on the 
part of the judge in telling the jury, that those 
were the only questions for consideration : — 
Held : there was no misdirection, & the two 
questions submitted to the jury were, under the 
circumstances, proper questions for the determina- 
tion of the case. 

Semble : nevertheless, the question of total 
loss of freight would not, in every case of an action 
on a policy for a total loss of freight, be necessarily 
concluded by the decision of those two questions. — 
Klingender V. Home & Colonial Insurance Co., 
Ltd. (1866), 15 L. T. 16 ; 2 Mar. L. C. 409. 

1645. .] — Dudgeon v. Pembroke, No. 1581 , 

ante. 

1646. ,] — It is a settled rule of law that in 

the case of an action on a contract of marine 
insurance regard is to be had to the causa proxima 
(Manisty, J.). — Chartered Mercantile Bank 
of India v. Netherlands India Steam Naviga- 
tion Co. (1882), 9 Q. B. D. 118 ; 51 L. .1. Q. B. 
39.3 ; 40 L. T. 530 ; 4 Asp. M. L. C. 523 ; on appeal 
(1883), 10 Q. B. D. 521, C. A. 

AnnoUitions : — Refd. Woodlej" v. Michell (1883), 11 Q. B. D. 

47. Mentd. Jacoby v. Credit Lyoiinaid (1881), 12 Q. B. D. 

581) ; Wilson, Sons v. Xantho (Cargo Owners) (1887), 12 

App. Cas. 503 ; Loduc v. Ward (1888), 20 Q. B. D. 475 ; 

The August, [1891] P. 328; The KngUshman & The 

Australia, fl8l)4] P. 239 ; The Industrie, [1894] P. 68 ; 

Davidsson v. Hill, [19011 2 K. B. 606 ; British South Africa 

Co. V. De Boers Consolidated Mines, [1910] 1 Ch. 354 ; 

S.S. Tongariro (Cargo Owners) v. S.S. Drumlanrig, [1911] 

A. C. 1 6. 

1647. Loss by capture — Previous sea damage — 
Rate of sailing diminished.] — Livie v. Janson, 
No. 2024, post. 

1648. Loss by sea perils — Insurance on goods — 
Subsequent seizure by foreign government.] — 

Where, on a policy of insurance on goods warranted 
free from capture seizure,” the ship sailed on 
her voyage, & when within eight or nine miles of 
port, was obliged to come to an anchor for want of 
a pilot, A afterwards drifted on the sand, & was 
wrecked A totally lost ; A whilst she remained on 
tlie sand, she was seized by persons acting under 
the authority of the Spanish Govt., A the goods 
were taken on shore by them in a damaged state, 
A no portion of them ever came again into the 
possession of the assured : — Held : this was a loss 
by the perils of the seas, A not by capture or seizure ; 
the j)roxinia causa being the loss of the ship. — 
Hahn v. Corbett (1824), 2 Bing. 205 ; 9 Moore, 
C. P. 390 ; 3 L. J. O. S. C. P. 253 ; 130 E. R. 285. 
Amwtations Consd. Naylor v. Palmer (1853). 1 C. L. H. 


ii 



Co. V . British & Foreign Insce., [1920] 2 K. B. 25. 

1649. Contact with damaged goods.] — 

A vessel laden with hides A tobacco, in the course 
of her voyage, shipped large quantities of sea 
water. On the termination of the voyage it was 
discovered that the sea water had rendered the 
hides putrid, A that the putrefaction of the hides 
had imparted an ill fiavour to the tobacco, A had 


PART II. SECT. 20, SUB-SECT. 2.— A. 

1642 i. General rule ,] — Action on a 
policy on a vessel, alleging a total 
loss. Plea, that pltf. knowingly & 
wrongfully sent the vessel from T. 
ill an unseawortby state, A permitted 


her to remain on the lake in such state, 
without being properly equipped, & 
for these reasons the vessel was 
wrecked & lost '.—Held : the plea 
was not proved by showing that the 
vessel was unseawortby when she was 
wrecked imloBs such unseaworthiness 


was the Immediate cause of the loss. — 
WooDHOUSK V . Provincial Inbue- 
ANOK Co. (1871), 31 U. C. K. 176.— 

CAN. 

1642 il. .] — Kenneth & Co. v. 

Moore (1883), 10 R. (Ct. of Sess.) 547 ; 
20 Sc. L. R. 362.— SCOT. 



206 Insurance. 


Sect, 20 . — Perils insured against: Sub-sect. 2, A., 

B. *&; C.] 

thereby injured it : — Meld : the damage thus 
occasioned to the tobacco was a loss by perils of 
the seas. — ^M ontoya v. London Assurance Co. 
(1851), 6 Exch. 451 ; 20 L. J. Ex. 254 ; 17 L. T. 
O, S. 82 ; 156 E. IL 620. 

AnTwtations : — Consd. Thompson v. Hopper (1858), E. B. & 
E. 1038. Distd. Gator v. Great Western lusoe. of New 
York (1873), L. R. 8 C. P. 552. Refd. Inman S.S. Co. v. 
BlschofE (1882), 7 App. Oils. 670 ; Field S.S. Co. v. Burr. 
[1809] 1 g. B. 579. 

1650. Damage by collision — Loss during towing 
to place of repair.] — tug was insured against 
‘ ‘ the risk of collision & damage received in collision 
with any object.” The policy did not include the 
perils of the sea. The tug ran against a floating 
snag which did it considerable injury, including 
damage to the engine-room machinery, & amongst 
other things broke the cover of the condenser, 
leaving an opening about twenty square inches 
in area. The tug commenced leaking, & there 
being danger that the water would come into the 
ship through the ejection pipes & the hole in the 
condenser cover, the pipes were plugged from the 
outside. While she was being towed to a place of 
repair, a plug came out & the water rushed into 
the engine-room through the ejection pipes & the 
hole in the condenser cover, she began to fill 
rapidly. An attempt to again plug the ejection 
pipes failed, & the vessel sank : — Meld : the 
collision, & not the towing, was the proximate 
cause of the loss, & the insurers were liable under 
the policy for a total loss. — ReIscher v. Borwick, 
[1894] 2 Q. B. 548 ; 63 L. J. Q. B. 753 ; 71 L. T, 
238 ; 10 T. L. R. 568 ; 7 Asp. M. L. C. 493 ; 9 
R. 558, C. A. 

Annotations : — Apprvd. Leyland Shipping Co. v. Norwich 
Union InHCC. Soc., 11918] A. C. 350. ilpld. Tho Chrlstel 
Vinnen, [1924] P. 208. Consd. Samuel v. Dumas, [1924] 
A. C. 4.31. Refd. Bocker, Gray v. London Assce. Corpn., 
[1918] A. C. lUl ; Charente S.S. (30. u. Transports Director 
(1921), 38 T. L. R.148. Mentd. Wilson v. United Coixnties 
Bank, [1920] A. C. 102. 

Proximate cause In damage generally.] — See 

Damages, Vol. XVII., pp. 93 et seq, 

B. Negligence of Master and Crew. 

See Marine Insurance Act, 1906 (c. 41), s. 
55 (2) (a). 

1651. Loss from peril insured against — Master 
& crew competent at commencement of voyage.]— 

In an action on a policy on ship, by which, amongst 
other risks, the undenvriters insured against fire, 
& barratry of the master & mariners, they are liable 
for a loss by fire occasioned by the negligence of 
the master A mariners. Where the assured had 
once provided a suflicient crew, the negligent 
absence of all the crew at the time of the loss was 
no breach of the implied warranty, that the ship 
should be properly manned. — B usk v. Royal 
Exchange Assurance Co. (1818), 2 B. & Aid. 73 ; 
106 E. R. 294. 

Annotations : — Apld. Walker v. Maitland (1821), 5 B. & Aid. 
171. FoUd. Phillips V. Headlam (1831), 2 B. & Ad. 380. 
Refd. Bishop v. Pontlmid (1827), 7 B. & C. 219 ; Broderick 
V. Hollingsworth (1837), Will. Well. & Dav. 689 ; Sadler 
V. Dixon (1841), 8 M, & W. 895 ; Wyld v. Plckford (1841), 
10 L. J. Ex. 382 ; Thompson v. Hopper (1866), 0 E. & B. 
937 ; Blccard v. Shepherd (1861), 14 Moo. P. C. C. 471 ; 
Bouillon V. Lupton (186.3). 15 C. B. N. S. 113 ; Trlndor, 
Anderson v. Thames & Mersey Marine Insce., Trinder, 
Anderson v. North Queensland Insce., Trinder, Anderson 
V. Weston, Crocker, [1898] 2 Q. B. 114 ; A.-G. v. Adelaide 
S.S. Co., [1923] A. C. 292. 


1652. .] — Shore v. Bentall (circa 

1828), 7 B. & C. 798, n. ; 108 E. R. 921. 

Annotations: — Refd. Holdsworth v. Wise (1828), 7 B. & C. 
794 ; Sadler r. Dixon (1841), 8 M. & W. 89.5 ; Blccard v. 
Shepherd (1861), 14 Moo. P. C. C. 471 ; Bouillon v. Lupton 
(1863), 16 C. B. N. S. 113. 

1663. .] — Dixon v. Sadler, No. 1613, 

ante. 

1654. .] — The underwriters on a policy of 

insurance are liable for a loss arising immediately 
from a peril of the sea, but remotely from the 
negligence of the master & mariners. — Walker v. 
Maitland (1821), 6 B. & Aid. 171 ; 106 E. R. 
1155. 

AnnotaHons : — Folld. Phillips v. Hoadlain (1831), 2 B. & Ad. 
380. Apld. Rodman v. Wilson (1845), 14 M. & W. 476. 
Refd. Bishop V. Pentland (1827), 7 B. & C. 219 ; Holds- 
worth V. mso (1828), 7 B. & C. 794 ; Sadler v. Dixon 
(1841), 8 M. & W. 895 ; Blythe r. Sheppherd (1842), 6 
JUT. 489 ; Thompson v. Hopper (1856), 6 E. & B. 937 ; 
Blccard V. Shepherd (1861), 14 Moo. P. C. C. 471 ; Bouillon 
V. Lupton (1863), 15 C. K. N. S. 113 ; Becker, Gray v. 
London Assce. Corpn., [1918] A. C. 101 ; British & 
Foreign S.S. Co. v. R., [1918] 2 K. B. 879. 

1655. .] — (1) Policy on goods “ warranted 

free from average, unless general, or the ship be 
stranded.” On the voyage, the ship was driven 
by necessity into a harbour, dry every tide, 
where she was moored along the quay, in the place 
usual for ships of her burthen, & in as safe a situa- 
tion as could be found ; & being sharp built, 

she was lashed to the pier by a rope from her mast 
head, which the mate insisted to be suflicient, 
though it was objected to by the i)ilot who had 
brought the ship in. When tho tide ebbed, the 
rope broke, & the ship fell over, & bilged, & the 
goods in consequence were damaged. If the i*ope 
had not broken, the accident would not have 
happened : — Meld : the ship was stranded, within 
the meaning of the policy. 

Stranding, is where a ship, by an accident, & 
out of the ordinary course of her voyage, gets upon 
the strain, & receives injury in consequence. 

(2) Negligence of the crew does not discharge 
the underwriters, if the loss is occasioned by one 
of the perils insured against. — Bishop v. Pentland 
(1827), 7 B. & C. 219 ; 1 Man. & Ry. K. B. 49 ; 
6 L. J. O. S. K. B. 6 ; 108 E. R. 705. 

Annotations : — As to (1) Distd. Kingsford t». Marshall (1832), 
8 Bing. 468. Folld. Wells v. Hopwood (1832), 3 B. & Ad. 
20. Consd. Magnus v. Buttemer (1852), 11 C. B. 876 ; 
Corcoran v. Qumoy (1853), 1 E. & B. 456 ; Lctchford v. 
Oldham (1880), 6 Q. B. D. 538. Reid. De Mattos v. 
Saunders (1872), L. R. 7 C. P. 570. As to (2) Refd. 
Broderick v. Hollingsworth (1837), Will. Woll. & Dav. 
089 ; Sadler v. Dixon (1841), 8 M. & W. 895 ; Redman v. 
Wilson (1846), 14 M. & W. 476 ; Thompson v. Hoi)per 
(1856), 6 E. & B. 937 ; Blccard v. Shepherd (1861), 14 
Moo. P. C. C. 471 ; Bouillon v. Lupton (1863), 15 C. B. 
N.S. 113. 

1666. .] — ^Phillips v. Headlam, No. 1494, 

ante. 

1657. ,] — Where a ship, insured against the 

perils of the sea, was injured by the negligent 
loading of her cargo by the natives on the coast 
of Africa, & in consequence shortly afterwards 
became leaky, &, being pronounced unseaworthy, 
was run ashore in order to prevent her from sinking, 
& to save the cargo : — Held : the insurers were 
liable for a constructive total loss, the immediate 
cause of the loss being the perils of the sea, although 
the cause of the unseaworthiness was the negligence 
in the loading. — Redman v. Wilson, Redman v. 
Hay (1845), 14 M. Sc W. 470 ; 14 L. J. Ex. 333 ; 
9 Jur. 714 ; 163 E. B. 562. 

Annotations ; — Reid. Thompson v. Hopper (1850), 6 K. & B. 
937 ; Blccard v. Shepherd (1861), 14 Moo. P. C. C. 471. 
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1668. .] — Bicoabd V. Shepherd, No. 1610, 

ante, 

1669. .] — Davidson v. Burnand, No. 1538, 

ante, 

1660. .] — Trinder, Anderson & Co. v, 

Thames & Mersey Marine Insurance Co., 
Trinder, Anderson & Co. v. North Queensland 
Insurance Co., Trinder, Anderson & Co. v, 
Weston. Crocker & Co., No. 1502, ante. 


C, Wilful Misconduct, 

See Marine Insurance Act, 1906 (c. 41), ss. 
30(5), 65 (2) (a). 

1661. Ship stranded fraudulently.] — Bowring 

V. Elmslie (1790), 7 Term Rep. 216, n. ; 101 E. R. 
939. . 

1662. Ship scuttled — With connivance of owner.] 

— IssAiAS V, Marine Insurance Co. (1922), 28 
Com. Cas. 95. 

1663. Burden of proof.] — In an 

action against underwriters by the owner of a 
vessel & by the assignees of a poUcy of marine 
insurance for tlie total loss of the vessel, which 
had run on the rocks, the defence W'as that the 
vessel had been deliberately cast away with the 
connivance of the owner. The trial judge held 
that the burden of proving that the vessel, having 
been found on the rocks, got there by design & not 
by accident was on the underwriters, & he held that 
that burden had not been discharged, but he gave 
judgment for them as against the owner on the 
ground that there had been a breach of the warranty 
as to over-insurance contained in the institute 
time clauses in the policy, &; he gave judgment 
for the assignees of the policy against the under- 
writers on the ground that the assignees had no 
notice of the over-insurance : — Held : on the facts, 
whether it was or was not the duty of under- 
writers in such a case to discharge the onus of 
showing that the vessel had been cast away, the 
underwriters had discharged that onus^ & jinig- 
rnent must be entered for the underwriters. — 
Anghelatos V. Northern Assurance Co., Ltd., 
London Joint City & Midland Bank, Ltd. v. 
Same (1924), 40 T. L. R. 813 ; 08 Sol. Jo, 812 ; 30 
Com. Cas. 31, H. L. 

1664. .j — In Dec. 1919, the owner of 

a ship which was in the course of being built 
created a charge on the ship to secure an advance 
& agreed with Iiis mtgecs. to execute a formal 
mtge. containing such covenants & conditions as 
in the opinion of the mtgees. should bo necessary 
for their protection. In May, 1920, when the ship 
was nearing completion, the owner, by his agent, 
instructed a firm of insurance brokers to insure 
her against sea risks, for twelve months from 
her arrival at a certain port. The brokers 
negotiated the insurance & wrote to the mtgees., 
informing them that the insurance had been 
effected & that at the request of their chent they 
were holding the policy to the order of the mtgees. 
to the extent of their interest in the ship. The 
policy was taken out by the brokers in their own 
names “ &/or as agents, hereinafter called the 
assured.” The premium was paid by the owner. 
In July, 1920, the owner executed a form of mtge. 
of the ship to his mtgees., & thereby covenanted 
that the ship should be kept insured at the expense 
of the owner against risks of every kind, & that all 

olicies of insurance on hull & machinery should 
e suitably indorsed in favour of the mtgees. 
& lodged with them along with the mtge., or with 
the brokers on their behalf, who sho^d address 
a letter to the mtgees., acknowledging that the 


policies were held on behalf of the mtgees. The 
same form of mtge. had been used by the parties 
in several earlier mtge. transactions in which they 
were concerned & at the time when the insurance 
was effected all parties contemplated that the 
mtge. would take that form. During the currency 
of the policy the ship was scuttled with the 
connivance of the owner but without any con- 
nivance or complicity on the part of the mtgees. 
In an action on the policy by the mtgees. the broker 
who effected the policy was called as a^witness &, 
stated that he knew at the time that there were 
mtgees. & that he intended to cover whomsoever 
might be concerned : — Held : the proper inference 
to be drawn from the documents was that the 
insurance was effected on behalf of the owner & 
the title of the mtgees. rested on an equitable 
assignment from him, & this inference was not 
displaced by the oral evidence ; & as the mtgecs. 
were not independently insured, they were 
affected by the fraud of the owner & could not 
recover on the policy. — Graham Joint Stock 
Shipping Co. v. Merchants Marine Insurance 
Co., [1924] A. C. 294 ; 93 L. J. K. B. 122 ; 130 
L. T. 706 ; 40 T. L. R. 192 ; 68 Sol. Jo. 273 ; 16 
Asp. M. L. C. 300 ; 29 Com. Cas. 107, H. L. ; 
affg, S. C. sut) norn. Samuel (P.) & Co. v. Dumas, 
Graham Joint Stock Shipping Co. v. Merchants 
Marine Insurance Co. (No. 2), [1923] 1 K. B. 
592, C. A. 

1665. .] — Samuel (P.) & Co. v, Dumas, 

No. 666, ante. 

1666. .] — Compa.nta Marti artu v. 

Royal Exchange Assurance, No. 1641, a7ite. 

1687. Ship unseaworthy — Privity of owner.] — 
Dudgeon v. Pembroke, No. 1581, ante. 

1668. Insufficient crew.] — Pltfs. 

sued defts. claiming to recover upon a time policy 
on tlie steamship Dunsley, which was totally lost 
during the currency of the policy : — Held : the 
Dunsley was unseaworthy when she was sent on 
the voyage in question, inasmuch as she was 
provided with an insufficient crew, & as she was 
sent on the voyage in that condition with the 
privity of pltfs.’ managing owner. Sc the loss was 
attributable to such unseaworthiness Marine In- 
surance Act, 1906 (c. 41), 8. 39 (5), reheved defts. 
from liability for the loss. — T homas (M.) & Son 
Shipping Co., Ltd. v. London & Provincial 
Marine & General Insurance Co., Ltd. (1914), 
30 T. L. R. 595, C. A. 

Annotation : — Consd. Cohen v. Standard Marino Insce. 

(1925), 30 Com. Cos. 139. 

1669. Unseaworthy from two causes — 

Privity of owner as to one cause.] — The “ loss 
attributable to unseaworthiness,” for which 
under Marine Insurance Act, 1906 (c. 41), s. 39 (5), 
the insurer under a time policy is not to be held 
liable, is a loss attributable to unseaworthiness to 
which the assured was privy. 

A ship which was insured under a time pohey 
was at the time of her being sent to sea unsea- 
worthy in two respects ; her hull was in an unfit 
state for the voyage, & her crew was insufficient. 
The assured knew of the insufficiency of the crew 
but not of the unfitness of the hull. The ship was 
lost on the voyage by reason of her unseaworthiness 
in the latter respect : — Held : the sub-sect, 
afforded no defence to the insurers. — T homas v, 
Tyne Sc Wear Steamship Freight Insurance 
Assocn., [1917] 1 K. B. 038 ; 86 L. J. K. B. 1037 ; 
117 L. T. 65 ; 14 Asp. M. L. C. 87 ; 22 Com. Cas, 
239. 

• Annotation : — Reid. Cohen v. Standard Marine Insoe. 

(1925), 30 Com. Oas. 139. 
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Sect. 20. — Perils insured against: Svb'sect. 2, D. 
(a) <St {h) i. <£: ii.] 

D. Act or Election of Assured. 

(a) Loss by Reasoyi of Blockade, Embargo, 
Detention, etc. 

1670. Abandonment of adventure — Blockade.] — 

In a case of insurance upon goods consigned to a 
paHicular port, on the arrival of the ship there, it 
is found to be in the hands of the enemy, that cir- 
cumstance does not warrant the assured to abandon. 
— Lubbock v. Rowcroft (1803), 5 Esp. 50, N. P. 

Annotations: — Distd. British & Forelgm Marine Insce. v. 
Sandav, (1911)] 1 A. C. 650. Cousd. Becker, Gray v. 
London Assce. Corpn., [1918] A. O. 101. Reid. Miller 
r. Law Accident Insco., [1902] 2 K. B. 694. 

1671. Embargo on port of destruction.] — 

If a cargo of a perishable nature be insured from 
A. to B. with the usual memorandum, & in the 
course of the voyage infoimation be received by 
the master that the port of B. is shut against the 
ships of his nation, in consequence of wliich the 
commander of the convoy orders the ship to 
roceod to another port, & the cargo be there sold 
y orders of the Vice-Adinlty. Ct. for a very small 
sum of money, the assured cannot abandon as for 
a total loss. It seems that if the voyage be lost in 
consequence of the port of destination being shut 
against the ship insured, the assured carmot declare 
upon this as a loss within the policy. — Badkinson 
V. Robinson (1 803), 3 Bos. & P. 388 ; 127 E. R. 21 2. 

Annotations: — Apld. Forster v. Christie (1809), 11 Fast, 
205 ; Mercantile S.S. Co. v. Tyaer (1881), 7 Q. B. f). 73 ; 
Inman S.S. Co. r. Bischoll (1 882), 7 App. Cas. 670. Consd. 
Miller f. Law Accident Inece., [1903] 1 K. B. 712. Apld. 
Kacianoff Cluna Traders Iubcc., [19141 3 K. B. 1121. 
Distd. BritiHb & Foreign Marine liiRce. v. Sunday, 11910J 
1 A. C. 650 ; JiusHian Bank for Foreign Trade v. Excels 
Insce., [1918] 2 K. B. 123. Consd. Becker, Gray t>. London 
Asece. Corpn., [1918] A. C, 101. Reid. Butler v. W’^ildnian 
(1820), 2 B. & Aid. 398 ; Kodocauochi r. Elliott (1874), 
31 L. T. 239 ; The Alps. [1893] P. 109 ; British & Foreign 
H.S. Co. V. U., [1918] 2 K. B. 879. 

1672. Refuge In friendly port.] — 

Blackenhagen V. London Assubance Co., No. 
1069, ante. 

1673. .] — A British ship insured from 

Hull to St. Petersburgh, having sailed under con- 
voy to the Sound, was afterwards stopped in her 
course by a king’s ship in the Baltic from an 
apprehension of hostilities for eleven days, & then 
proceeded to a point of rendezvous for convoy, 
where she waited seven days longer, & then sailed 
under convoy till the king’s officer received 
intelligence that a hostile embargo was laid on 
British ships at St. Petersburgh, when he ordered 
the fleet back to the place of rendezvous, from 
whence the sliip returned to Hull ; — Held : this 
loss of the voyage w’as not attributable to the 
arrest or detaimnent of kings, etc., but immediately 
to the fear of the hostile embargo in the port of 
destination, & therefore not within the policy ; 
though if the sliip had not been detained in the 
first instance, by the king’s officer, she would have 
arrived in time at St. Petersburgh to have delivered 
her cargo before the embargo. — Forster v. Christie 
(1809), 11 East, 205 ; 103 E. R. 982. 

Annotation : — Consd. Itodocanachl v. Elliott (1873), L. R. 

8 0. P. 649. 

1674. Danger of capture — Refuge in 

friendly port.] — If a ship insured on arriving off 
her port of destination is prevented from entering 
it fi'om its being in the hands of the enemy, or from 
being ordered away by the English commander 
there, the policy does not remain in force till she 
reaches a port of safety. Goods insured to A., 
that port being in the hands of the enemy, are 
carried to B. & afterwards to C. Their condition 
being here inspected for the first time from the 


almost entirely destroyed by sea damage, which 
might have happened partly in the vc^age to A. 
or entirely in passing from A. to C. The under- 
writers are not liable for any part of this loss, there 
being no distinct evidence that the goods were 
injured while they were protected by the policy. — 
Parkin v. Tunno (1809), 11 East, 22 ; 2 Camp. 69 ; 
103 E. R. 911. 

1675. .] — Applts., English 

merchants, shortly before war was declared, took 
out a policy of marine insurance with resps. on 
jute belonging to them shipped at Calcutta on 
board a German vessel for carriage to Hamburg. 
The properiy in the goods was not to pass to the 
vendees, a German firm, until the goods were 
delivered to them at Hamburg. The policy 
covered (inter alia) peril of capture by men-of-war. 
During the voyage war was declared & the master 
on reaching the Mediterranean on Aug. 4, 1914, 
fearing the capture of his ship by the British & 
French fleets, put into Messina, & a month later 
moved to Syracuse, where he stated he had 
abandoned the voyage. Sept. 1, 1914, applts. 
gave resps. notice of abandonmtmt, & claimed 
that there had been a constructive loss of the goods 
by peril insured against : — Held : the frustration 
of the adventure was not due to a peril insured 
against. To constitute a loss by capture, though 
actual seizure was not essential, the risk must have 
been so imminent as to comj)el the ship to take 
refuge in some neutral port, whereas hero the ship 
had gone into a neutral port before she had even 
so muesli as sightc^d a man-of-war by the voluntary 
act of her master for the very puri) 08 e of avoiding 
the risk of capture. — Becker, Gray & Co. v. 
London Assurance Corpn., [1918] A. 101 ; 87 
L. J. K. B. 09 ; 117 L. T. 609 ; 34 T. L. R. 36 ; 
62 Sol. Jo. 35 ; 14 Asp. M. L. C. 156 ; 23 Com. 
Cas. 205, H. L. ; affg., [1915] 3 K. B. 410 ; [1916] 
2 K. B. 156, C. A. 

Annotations : — Reid. Arnhold Karborg v.- Blj'the, Groeii 
Jourdain, Sclinoider r. Burgelt & Navvsam (1915), 85 
L. J. K. B. 665 ; British & foreign S.8. Co. v. B., [1918] 

2 K. B. 879 ; Russian Bank for Foreign Trade i\ Excess 
Insce. (1918), 87 L. J. K. B. 872 ; Britain S.S. Co. v. H., 
Green v. British India Steam Navigation Co., British India 
Steam Navigation Co. r. Liverpool Sc London War Risks 
In.sce. Assocn., [1921] J A. C. 99 ; Harrisons v. Sliipping 
Controller, [1921] 1 K. B. 122. Montd. Hackney B. C. v. 
Dor6, [1922] 1 K. B. 431. 

1676. All consequences of hostilities.] 

— Rice was shipped on board a Spanish vessel for 
carriage from Liverpool to Cuba under a bill of 
lading which provided that, if as a consequence 
of war the captain should deem it prudent not to 
enter the port of destination, he might deposit 
the goods at such other port as he might consider 
convenient, the whole of the freight being in that 
case considered as earned. The rice was insured 
against aU risks excluded by the free of capture & 
seizure clause, one of such risks being “ all con- 
sequences of hostilities. ’ ’ After the vessel had sailed 
war broke out, between Spain the United States. 
The captain put back to Liverpool, where freight 
was paid & charges were incurred, in respect of 
which a claim was made for a loss under the policy : 
Held : the loss was not a consequence of hostilities 
witliin the meaning of the policy, but was due to 
the exercise by the captain of the power given him 
by the bill of lading, & there had, therefore, been 
no loss under the policy. — Nickels & Co.i;. London 
& PitoviNciAL Marine & General Insurance 
Co. (1900), 70 L. J. Q. B. 29 ; 17 T. L. R. 64 ; 6 
Com. Cas. 15. 

Annotation .—Reid. Becker, Gray v. London Assce. Corpn., 
[1916] 2 K. B. 150. 

Through restraint of princes.] — See 

Snb-sect. 4. D., post. 
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(&) Lo 88 of Freight. 
i. In General, 

1677. Abandonment of ship to underwriter — 
Whether underwriter on freight liable — Freight 
subsequently earned.] — Upon a hostile embargo 
in a foreign port the owner, w’ho had separately 
insured ship & freight, abandoned them to the 
respective underwriters, which was accepted by 
them ; after which the embargo was taken off, 
& the ship completed her voyage & earned freight : 
— Held : the assured could not recover as for a 
total loss of freight having been in fact earned ; or 
supposing it to have been in any other sense lost 
to the assured by the abandonment of the ship 
to the underwriters thereon, it was so lost, not by 
any peril insured against, but by the voluntary act 
of the assured in making such abandonment. — 
M‘Cartuy V. Abel (1804), 5 East, 388 ; 1 Smith, 
K. B. 524 ; 102 E. It. 1118. 

Annotations : — Apld. Bainbrldgo v. Nellson (1808), 10 East, 

329 ; Evertli v. Smith (1814), 2 M. & S. 278. Distd. 

Idle V. Koyal Exchange Asscc. (1819), .3 IMoore, C. P. 11.5 ; 

Benson v. Chapman (1843), 6 Man. & G. 792. Gonsd. 

Chapman r. Benson (1847), .5 C. B. 330. Apprvd. Scottish 

Marino Insoe. v. Turner (18.53), 21 L. T. O. S. 10. Refd. 

Great Indian Peninsula By. r. SannderB (1802), 2 B. & S. 

260 ; iiankin r. Potter (1873), L. B. 0 H. L. 83. 

1678. .] — A ship sustained consider- 

able injuries from perils of the sea during her 
voyage, & further injuries on her arrival at the 
port of destination. The cargo, timber, was 
safely delivered to the consignees, who paid the 
owners the amount of freight. Tlie owners then 
abandoned the ship to the insurei's on ship as a 
total loss, <Sr it was decided to be a proper abandon- 
ment ; & by the decision of the Ct. of Se.ssion, 
afYlrmcd by the House of J^ords, the abandonees 
were declared entitled to the amount of freight 
received by the owners. The owners then brought 
an action against the insurers on freight for the 
amount of freight insured for ; — Held : the 
owners were not entitled to recover against the 
insurers on freight. 

It does not follow, that because a total loss of 
the shij) has been established as between the 
ownei-s & the insurers on ship, thereby giving 
certain rights as between those paities, th(?refore 
the owners have like rights against the insurers 
on freight. 

The freight having been earned & received, the 
contract of the insurers on freight was performed ; 
A; though the freight was subsequently lost to the 
owners, it was so by their own act, & could not be 
said to have been lost by perils of the sea insured 
against. — Scoitish Marine Insurance Co. v. 
TuRNEit (1853), 4 H. L. Cas. 312, n. ; 21 L. T. O. S. 
10 ; 17 Jur. 031 ; 1 W. K. 537 ; 1 Macq. 334 ; 10 
E. 11. 483, II. L. 

Annotfdions :~~ConsA. Bankin r. Potter (1873), L. B. 6 

H. L. 83. Refd. Miller v, Woodfall (1857), 8 E. & B. 493. 

1679. Reinsurance policy.] — By a 

policy of reinsurance freight on steamers entered 
in a freight club was reinsured, “ to pay only 
in the event of total or constructive total loss.” 
By the rules of the club the amount insured was 
payable in the event of the total loss of the ship 
entered. A ship, in question, became a con- 
structive total loss & notice of abandonment of 
ship was given to & accepted by the underwriters 
on ship, who eventually earned the freight. 
Pltfs. paid a total loss of freight on the original 
policy ; — Held : they could recover on the 
reinsurance policy. — United Kingdom Mutual 
Steamship Assurance Assocn., Ltd. v. Boulton 
(1898), 3 Com. Cas. 330. 

Annotation: — Oonsd. Ooker v. Bolton, [1912] 3 K. B. 315. 

1680. Damaged cargo sold by master — In exercise 

J. — VOL. XXIX. 


of discretion.] — In an action on a policy of insur- 
ance on freight it appeared, that the ship in the 
course of her voyage having been injured by a 
peril of the sea, was obliged to put into a port & 
land the whole of her cargo. Part of the cargo 
had been so wetted by sea water that it could not 
be reshipped without danger of ignition, unless it 
went through a process which would have detained 
the vessel six weeks, & have been attended with 
expense equal to the freight. Under these cir- 
cumstances the master sold these goods, & finding 
ho could not obtain others, he sailed on his voyage, 
& arrived at his port of destination with the rest 
of his cargo. The master’s proceedings were such 
as a prudent man uninsured would have adopted : 
—Held : the underwiiters were not liable for the 
loss of the freight of these goods. — MoiiDY v. 
Jones (1825), 4 B. & C. 394 ; 6 Dow. & By. K. B. 
479 ; 3 L. J. C). S. K. B. 2.50 ; 107 E. II. 1100. 
Annotations: — Consd. Michael r. Gillespy (1857), 2 (J. B. 
N. .S. C27. Consd. & Expld. Philpott r, Swann (1861), 11 
G. B. N. S. 270. Refd. Biasco v. Fletcher (1863), 14 
C. B. N. S. 147 ; Notara Henderson (1872), L. B. 7 
Q. B. 225 ; Rose v. Bank of Australasia, [1894] A. C. G87. 

ii. Chartered Freight. 

1681. Delay for repairs — Not at nearest port.] — 

A vessel chartered for a voyage from the Cape to 
llondeklip Bay, there to load a cargo of copper ore, 
A proceed tliercwith to Swansea, having loaded 
]>art of her cargo, received damage to her capstan 
in a storm, such that she was unable to load the 
rest of her cargo, 120 tons, which was ready, until 
the damage was repaired. The master, instead 
of running for the Cape, one hundred & eighty 
miles distant, where tlie damage could have been 
repaired, proceeded to St. Helena, eighteen hundred 
miles distant, expecting to bo able to repair there, 
& intending to return for the rest of the cargo ; 
but not being able to get repairs at St. Helena, he 
proceeded to Swansea with a cargo sliort of the 
120 tons. The shipowner having sued the under- 
writer upon a policy of insurance upon chartered 
freight, as for a total loss of freight upon the 120 
tons by perils of the seas, the jury found that the 
master acted throughout as a jirudent owner, 
uninsured, would have acted : — Held : the ship- 
owner could not i*ecover ; for that the master 
was not prevented by perils of the seas from pro- 
curing repairs & earning the freight. — Philpott 
V. Swann (1861), 11 C. B. N. S. 270 ; 30 L. J. C. P. 
358 ; 5 L. T. 183 ; 7 Jur. N. S. 1291 ; 1 Mar. L. 0. 
151 ; 142 E. K. 800. 

Annotations : — Apld. Mercantile S.S. Co. v. Tyser (1881), 
7 Q. B, D. 73. Refd. Biasco v. Fletcher (1863), 14 (J. B. 
N. S. 147 ; De Ciiadra v. Swann (1864), 16 C. B. N. S. 772 ; 
Notara v. Henderson (1872), L. B. 7 Q. B. 225 ; Inman 
S.S. Co. V. Bischoil (1882), 7 App. Cas. 670 ; Asslcurazion i 
Generali v. S.S. Bessie Morris Co., [1892] 1 K. B. 571. 

1682. Delay in arriving at port of loading — Due 
to perils of the sea — Charter abandoned.] — Re 

.Tamieson & Newcastle Steamship Freight 
Insurance Assocn., No. 2092, post. 

1683. Exercise of option in charterparty — Can- 
cellation.] — Pltfs. on July 29, 1875, chartered their 
ship G. for a voyage from New York to Odessa. 
The freight was agreed “ during the voyage 
aforesaid ” at £5,600 in cash at Hufi, England, on 
the discharge of the cargo in Odessa. ” If the 
vessel has not arrived at the port of New York 
on or before Sept. 1, 1875, charterers have option 
of cancelling tliis charterparty.” Pltfs. on Aug. 7, 
1875, effected an insurance with the deft. “ at 
& from London to New York while there, & thence 
to Odessa, via Constantinople,” on their chai*tered 
freight, including, besides the ordinary ones, all 
risks “ incident to steam navigation.” The clause 
in the charterparty giving the option to cancel was 
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not mentioned to deft. The ship started from 
England on Aug. 7, but owing to the failure of her 
machinery in the Ilritish Channel w^as obliged 
to put back for repairs, which occupied so much 
time that she did not reach New York until after 
Sept. 1, whereupon the charterers cancelled the 
charter the freight was lost : — Held : the interest 
in the chartered freight had commenced at the 
time when the charter was cancelled, but deft, 
was not liable, for the freight was not lost by any 
of the perils insured against, but by the exercise 
of the option to cancel in the chai^wparty ; &, 
further, the withholding from deft, information 
as to the powder to cancel vitiated the policy. — 
Mercantile S.S. Co., Ltd. v. Tyser (1881), 7 
Q. B. D. 73 ; 29 W. R. 790 ; 5 Asp. M. L. C. 6, n. 

Annotatio7is ;~netei. The Alps (1893), 41 W. R. 527 ; Man- 
chester Liner.s v. British & Foreisni Marino liisce. (1901), 

18 T. L. li. 183. 

1684. Abatement.] — A ship was chartered 

for time on monthly liire : the charterers agi’eeing 
to pay the freight during empIo^Tiient & efficient 
performance of the service, & the owner covenant- 
ing that the ship should be seawort-hy during the 
continuance of the charter ; provided that if at 
any time it should appear to the charterers that 
the ship became inefficient it should be lawful 
for them to put her out of pay, or to make such 
abatement by way of mulct out of the hire or 
freight as they should adjudge fit. The owmer 
effected a time policy of insurance “ on freight 
outstanding.” During the time the ship became 
ineffici(‘nt through perils of the seas & the charterers 
refused to pay fi'eight after that date. The 
owner ha\fng brought an action on the policy : — 
Held : on the true construction of the chaifor- 
party the efficiency of the ship was not a con- 
dition precedent to the earning of the freight ; 
the })ecuniary loss w^as caused by the charterers 
availing themselves of the abatement clause, & 
not by the perils of the seas ; & tiie underwriters 
were not liable. — Inman S.S. Co. v. Bischoff 
(1882), 7 Ai)p. Cas. 070 ; 52 L. J. Q. B. 169 : 47 
L. T. 581 ; 31 R. 141 ; 5 Asp. M. L. C. 6, H. L. 

AtmuM/tms :~Apld. The AlpH, [1893] P. 109. Consd. The 
Bedouin, IIH91J P. I ; Asfur r. Blundell, [1896] 1 Q. B. 
123 ; Brankekjw tii.S. Co. v. Canton Insce. Office, [1899] 

2 Q. B. 178. Reid. ^Manchester Liners v. British & Foreia-n 
Murine In.scc. (1901). 18 T. L. P. 183 ; MdUlaras v. Canton 
Insce. Office, [1901] A. C. 462. 

1685. Discharge.] — By a chaiterparty in 

the govt, form the Admlty. chartered a vessel for 
transport service for three months certain, & 
thenceforward until they should give notice to the 
owners that the vessel tvas discharged from their 
service, such notice to be given when the vessel 
was in port in the United Kingdom ; & the 

charterpaify provided that if the ship became 
incapable from any defect, or from any cause 
whatsoever, to perform the service efficiently, 
the Admlty. might make abatement by way of 
mulct out of the freight. The shipowners effected 
a time policy upon “ chartered or hire money ” 
to ” cover the loss of hire money calculated at ” 
so much per day caused by, amongst other things, 
want of repairs or breakdown of machinery, 
rendering the vessel inefficient for the service! 
Under the chaiterparty the vessel had made a 
voyage & had returned to England, &, the three 
months having previously expired, the Admlty. 
had coptinued the employment, & had given 
instructions that the vessel was to proceed on 
another voyage on a certain day. While the 
vessel was in dry dock it was discovered that some 
of the blades of her propeller were cracked & that 


I it would take some time to repair the damage. 
1 In consequence of this the Adiidty., under their 
option in the chail/erparty, gave the owners notice 
discharging the vessel, & the vessel was discharged 
from the govt, service as from that date. The 
vessel then underwent repairs, which took fifteen 
days from the date of her discharge by the Admlty. 
In an action on the policy by the owners of the ship 
to recover from the insurers the loss of hire money 
for the fifteen days : — Held : (1) the ” chartered 
or hire money ” in the policy meant “ hire money ” 
in the nature of freight payable under a contract ; 
(2) the loss of such hire to the sliipowners for the 
fifteen days was caused by the exercise of the 
option which the Admlty. had under the charter- 
party to discharge the vessel from their service, 
& not by the want of repair, breakdown of 
machinery, or other perils insured against under 
the policy, & there was therefore no loss under the 
policy, for which the shipowners were entitled 
to recover. — Manchester Liners, Ltd. v. 
British Foreign Marine Insurance Co., Ltd. 
(1901), 86 L. T. 148; 18 T. L. R. 183; 9 Asp. 
M. L. C. 266 ; 7 Com. Cas. 26. 

Annotatiftn : — Generally, Refd. Scottish Shire Tjlrie v. London 

& Provincial Marine & General Insce., [1912] 3 K. B. 51. 

1686. Loss by cesser of payment clause — Damage 
by fire.] — By a charterparty the charterer agreed 
to pay pltfs. so much per month for the hii-e of their 
vessel, provided that “ in the event of loss of time 
from . . . want of repairs . . . preventing the 
working of the vessel for more than twenty-four 
working hours, the payment of liire shall cease 
from the hour when detention begins until she be 
again in an efficient state to resume her service.” 
By a policy effected with defts., pltfs. insured the 
“ chaitered freight ” & the clause, enumerating 
the perils against which the assured wore 
indemnified, was in the usual form, viz. “ of the 
seas . . . lire ...” etc. 

Pltfs.’ vessel was damaged by fire, &, under 
the above clause in the charterparty, tlie payment 
of the hire ceased for the thirteen days occupied 
in repairs. In an action brought by pltfs. on the 
policy to recover the amount so lost : — Held : 
defts. were liable, as the clause in the charterparty 
was put into operation through the immediate 
action of the perils insured against. — The Alp.s, 
[1893] P. 109 ; 62 L. J. P. 59 ; 68 L. T. 624 ; 41 
W. R. 527 ; 9 T. L. R. 285 ; 7 Asp. M. L. C. 337 ; 

1 R. 687. 

Annotatwn.s : — Apprvd. The Bedouin, [1894] P. 1. Refd. 
The Alsace & Lorraine (1893), 9 T. L. R. 484 ; Brankelow 
B.S.Co. TJ. Conton Insco. Office, [1899] 2 Q. B. 178. Mentd. 
The GlonUvet, [1893] P. 184 ; The Cairo, Watson & I^urker 
V. Gregory (1908), 99 L. T. 940. 

1687. Damage by peril of the sea.] — By 

a charterparty the charterer agreed to pay pltfs. 
so much monthly in advance for the hire of their 
vessel, for the space of one voyage to South 
America & back to Europe, provided that ” in 
the event of loss of time by . . . breakdown of 
engines or machinery ... & the progress of the 
steamer is thereby delayed for more than twenty- 
four running hours, payment of hire to cease until 
such time as she is again in an efficient state to 
resume her voyage.” By a slip initialled by deft, 
the risk to be covered by Insurance was described 
as “ freight chartered &-/or as if chartered on 
board or not on board ” for three months, “ one- 
third diminishing each month.” By a policy 
executed in accordance with the slip the perils 
against which deft, undertook to indemnify pltfs. 
were “ of the seas,” etc., in the usual form. IMtfs.’ 
vessel sailed under the above charter, So before the 
three months expired, owing to the thrust-shaft 
parting, she had to be towed into St. Vincent. 
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Payment of hire consequently ceased during the 
twenty-eight days’ delay caused by the accident. 
In an action brought by pltfs. on the policy 
to recover the amount so lost, the judge found as a 
fact that the damage to the thrust-shaft was 
caused by sea perils : — H('ld : (1) deft, was liable, 
as the clause in the charteriiarty was put into 
operation through the immediate action of the 
peiils insured against ; (2) though pltfs. might 

ultimately earn the whole amount of freight, the 
loss duo to the postponement through the delay 
fell on the policy ; (3) though deft, was not told 
at the time of initialling the slip that he was 
insuring freight under a time charter, containing 
the twenty-four hours’ clause, this did not 
amount to non-communication of a material fact, 
as this cesser clause is practically universal in a 
time charter & the description on the slip, “ freight 
chartered &/or as if chartered,” coupled with the 
clause “ one-third dirainisliing each month,” are 
sufficient to give deft, notice of the nature of the 
risk. 

The assured is not bound to tell the underwriter 
what the law is. He is bound to tell him, not 
every fact, but the material facts ; & liis other 
obligation is tViat if he is asked a question, wliether 
a material fact or not, by the underwriters, he 
must answer it truly. If he answf;rs it falsely, 
with intent to deceive, though it may not be a 
material fact, it will vitiate this policy (Lord 
Esher, M.li.). — The Bedouin, [1894] P. 1 ; (58 
L. J. P, 80 ; 09 L. T. *782 ; 42 W. li. 290 ; 10 
T. L. K. 70 ; 7 Asp. M. L. C. 391 ; 0 U. 093, C. A. 

Anvotntions ; — As to (3) Apld. Adfar x\ Hlundcll, [189(5] 

I 0. U. 123. Consd. Williams v. Caulou ln.scc. Office, 

I19(»l 1 A. C. 4G2. 

1688. No lien in bilis of lading — Over whole 
cargo.] — Shipowners chartered a ship for a voyage 
at a lump freight, the charterers’ liability to cease 
upon shipment of the cargo provided the cargo 
was worth the freight, dead freight <fc demurrage 
on arrival, & the vessel to have a lien on the cargo 
for the recovery of all freight, dead freight, demur- 
rage & all other charges. The shipowners & 
charterers jointly insured the lump freight 
” chartered or as if cliartcred value ” at the 
lump sum ‘‘ on board or not on board.” The 
charterers loaded the ship with a general cargo & 
the master signed bills of lading by which the goods 
mentioned in each bill were made deliverable 
upon payment of the bill of lading freight payable 
in respect of those goods. The aggregate of the 
bill of lading freight exceeded the chartered 
freight. On the voyage part of the cargo was lost 
by jettison upon the sliip running aground. The 
cargo which arrived was worth the freight, dead 
freight, & demurrage. Owing to the loss of 
cargo the bill of lading freight payable on the 
cargo delivered was less than the chartered freight. 
To recover the difference an action was brought 
on the policy by the shipowners & charterers 
jointly : — Held : the action was not maintainable 
the loss having been caused not by perils of the 
sea, but by the master’s not having reserved in the 
bills of lading the lien over the whole cargo for 
the chartered freight. — Williams & Co. v. Canton 
Insurance Office, Ltd., [1901] A. C. 462 ; 70 
L. .T. K. B. 962 ; 85 L. T. 317 ; 17 T. L. R. 696 ; 
9 Asp. M. L. 0. 247 ; 0 Com. Cas. 256, H. L. ; ajfg, 
S. C. sub nom. Brankelow S.S. Co. v. Canton 
Insurance Office, [1899] 2 Q. B. 178, C. A. 

Annotations : — Consd. Scottish Shire Lino Loinlon & 

Provincial Marine & General Insce., [1912] 3 K. B. 51. 

Befd. Thomas v. Harrowing S.S. Co., [1915] A. C. 58. 

1689. Time charter clause — Free from claims 
consequent on loss of time — Delay for repairs.] 


Bensaude V. Thames & Mersey Marine Insur- 
ance Co., No. 93, ante. 

1690. Destruction of refrigerating 

plant.] — ^A policy of insurance was effected on the 
outward voyage of a steamer from London to 
Australian ports for freight expected to be earned 
on the homeward voyage, tlie subject-matter 
being described as “ upon freight of frozen meat, 
chartered or as if chartered ” ; the policy was 
warranted “ free from any claim consequent on 
loss of time, whether arising from a peril of the 
sea or otherwise.” The ship, which was a general 
ship, having three of her five holds fitted with 
refrigerating machinery for frozen meat, arrived 
at Sydney on her outward voyage, Sc while dis- 
charging her outward cargo a serious fire broke 
out on board which destroyed the refrigerating 
apparatus, in consequence of which ib became 
impossible to carry frozen meat upon the return 
voyage to England. In an action on the policy 
for total loss of freight on frozen meat : — Held : 
the case could not be distinguished from Bensaude 
V. Thames Mersey Marine Insurance Co.y 
No. 93, ante, on the ground that the freight was 
not chartered freight ; the claim was tlierefore 
consequent on loss of time within the meaning of 
the exception, & the imdorwritors were not 
liable. — Turnbull, M.artin & Co. v. Hull 
Underwriters’ Assocn., [1900] 2 Q. B. 402 ; 69 
L. J. Q. B. 588 ; 82 L. T. 818 ; 16 T. L. R. 359 ; 
9 Asp. M. L. C. 93 ; 5 Com. Cas. 248. 

Annotation : — Consd. Scottish Shiro Line v. London & 

Provincial Marino & General Insce., [1912] 3 K. B. 51. 

1691. .]- Russian Bank FOR Foreign 

Trade v. Excess Insurance Co., No. 1750, post. 

(c) Loss by Sale or Hypothecation for Repairs. 

1692. Sale of cargo.] — Upon a ijolicy of insur- 
ance on goods, where the ship being disabled 
by the perils of the sea from pursuing her 
voyage, was obliged to put into port to repair ; 
& in order to defray the expenses of such repairs, 
the master, liaving no other means of raising 
money, sold part of the goods, & apphed the pro- 
ceeds ill payment of these expenses : — Held : 

I the underwriter was not answerable for this loss. — 

I Powell v. Gudgeon (1816), 5 M. Sc S. 431 ; 105 
E. R. 1108. 

A n nuta ti o ns : — Apld. Sarquy r. Hobson (1827), 4 Bing. 131. 

Reid. Nayler v. Palmer (1853), 21 L. T. O. S. 168. Mentd. 

Hallett V. Wigram (1850), 19 L. J. C. P. 281. 

1693. .] — An insurer on goods is not liable 

when the goods are sold by the captain of a ship 
to defray the expense of repairs, rendered necessary 
by a tempest, to which ship Sc goods had been 
exposed. — Sarquy v. Hobson (1827), 4 Bing. 131 ; 
130 E. R. 718 ; sub nom. Sarguy v. Hobson, 1 
Y. Sc J. 347 ; 12 Moore, C. P. 474, Ex. Ch. 
AnnoUition : — Mentd. Duncan v. Benson (1847), 1 Exch. 537. 

1694. Hypothecation of cargo.] — A policy of 
marine insurance was effected with English under- 
writers by an English merchant upon goods shipped 
in a Fi*ench ship, Sc it was thereby provided that 
general average was to be payable as per judicial 
forei^ statement. The sliip was damaged by a 
collision, & put into port for repairs, the cargo, 
however, being uninjured. The master not having 
funds to do the necessary repairs, gave a bottomry 
bond on ship, freight, Sc cargo. The ship Sc 
freight proving insufficient to satisfy the bond, the 
assured had to pay the deficiency in order to 
obtain possession of his goods : — Held : the policy 
was not to be construed according to French law, 
except so far as the parties had expressly stipulated 
that it should be, & there being no loss by perils 
of the sea according to English law, the assured 
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Seel. 20.— Perils insured against: Sub-seel. 2, D. 

J i \ /K\ 1 

(c) ; mo-sect, — . - 

could not recover from the underwriters the i^rnoant 

which he had paid as aboy« „ S 
V. Poole (1880). 5 Q. B. O. 272 ; 49 L. J. Q. B. 
463 ; 42 L. T. 087 ; 28 W. R. ;)82 ; 4 Asp. M. li. C. 


W. B. 341 ; 16 T. L. B. 103 ; 43 Sol. Jo. 268 ; 8 
Asp. M. L. 0. 629 ; 4 Com. Cas. 106, 0. A. 

Annotations :—Conid. Polim'lan S.8. Co. r. Young (1916), 
84 L. J. K. B. 1025. Reid. Hutohlnw r. Koyal Exchange 
Assoe. Corpu., [191 IJ 2 K. B. 398. 

7i. Where Collision Clause Incorporated in 

Policy, 


Sub-sect. 3. — Damages Payable for 
Collision. 

A. In Absence of Collision Clause. 

1695. Both ships to blame— Balance payable by 
one ship.] — Insurance on a ship, F., with the 
usual warranty as to average- The ship having 
come into collision wuth another ship, A pi*o- 
ceedings being in.stituted for the damage done to 
the other ship, the matter was referred to 
arbitratcirs, w'ho awarded tliat each sliip should 
bear half of the aggregate loss. Tlie ship V, on 
the settlement had to pay a balance to the other 
ship : — Held: (1) not to be a loss to which the 
underwriters were liable ; (2) the expense of the 
wages & provisions of the crew of the F., during 
the time that she was detained in repairing 
damage done to herself by perils of the sea, were 
not .such a loss. — De Vaux v. Salvador (1836), 
4 Ad. A El. 420 ; 1 liar. & W. 7.51 ; 6 Nev. & 
M. K, D. 713 ; 5 L. .T. K. 13. 1.34 ; 11 1 E. P. 845. 

Annotations: — As to (1) Apid. lonifles r. Universal Marine 
Insce. (18G3), 14 C. B. N. S. 2:i9. Consd. Inuian S.S. 
Co. r. Bisebotf (1SS2), 7 App. Cas. (570 ; Lomlon Steam- 
ship Ov\ tiers’ Insce. r. Grampian S.y. Co. (1889), 24 Q. B. D. 
.32. Refd. Taylor r. Dewar (18(54), 5 B. & S. 68 ; Xenos 
r. Wickham (1807). L. It. 2 H. L. 290 : Dent v. Smith 
(1809), L. It. 4 g. B. 414; The North Britain, [1894J 
B. 7 7 ; Field S.S. Co. r.BuiT, [1899) 1 Q. B. 579; Adelaide 
S.S. Co. V. Ji. (1924), 93 L, J. K. B. 871. As to (2) Refd. 
Field S..S. Co. V. Burr, [1899] 1 g. B. 579 ; Adelaide S.S. 
Co. r. R. (1921), 93 L. .1. K. B. 871. Generally, Mentd. 
Stfjomvaart Maatschapplj Nederland v. Feuinsular & 
Oriental Steam Navigation Co. (1882), 7 App. Cas. 795 ; 
Becker, Gray v. London Assce. Corpn., [1918] A. C. 101. 

1696. Damaged cargo — Costs of discharge & dis- 
posal.] — A ship, insui’ed under a time policy on 
hull ^ materials, machinery & boilers, against 
perils of the seas A all other perils, losses, & 
misfortunes which might come to her hurt, 
detriment, or damage, was, during the currency 
of the policy, injured tlirough a collision in the 
Thames whilst making for Ijondon, her port of 
destination, a hole being knocked in her bottom. 
Her cargo, cotton seed, through the action of the 
water A mud which come through the hold 
became rotten, offensive, A worthless, A neither 
the cargo owners nor their underwriters would 
pay freight or take delivery. After the collision 
part of the <;argo was put into lighters in order 
to allow the ship to be taken into dry dock, where 
she was temporarily patched. Subsequently she 
was towed to the Millwall Dock to discharge the 
rest of the cargo, Athereupon the sanitary authority 
of the district ordered her to abate the nuisance 
caused by the offensive condition of tlie cotton 
seed A to remove it. The ship accorflingly was 
taken down to Dagenham Pier, A her cargo was 
there discharged by contractors on to laud be- 
longing to them. In an action on the policy by 
the sliipowners to recover from their under- 
writer the cost of dealing wuth the cargo betwe<*n 
the date of the collision A the date of its arrival 
at Dagenham, A also the contractors’ charges for 
discharging A disposing of it there : — Held : pltfs. 
were not entitled to recover any of such cost 
or charges. — Field S.S. Co. v. Burr, [1899] 1 
Q. B. 579 ; 68 L. J, Q. B. 420 ; 80 L. 445 ; 47 


(a) In General. 

1697. Definition of “ collision.*'] — Chandler 
V. Blooo, No. 1706, post. 

1698. Validity of clause.] — Qu. : whether an 
insurance against damages that a shipowner may 
be liable to pay in consequence of his ship running 
down another be not illegal. — Delanoy v. Robson 
(1814), 5 Taunt. 605 ; 128 E. R. 827. 

1699. Sale under decree to ratify damage — 
Proceeds less than valuation In policy.] — A ship, 
the M., was insured, “ including the risk of 
running down or doing damage to any other 
ves.sel, the same as the Indemnity Co.’s policy,” 
valued at £3,000. The Indemnity Co.’s running 
down clause is, that, if the sliip, by negligence, 
shall run down any other vessel, “ A the assured 
shall thereby become liable to pay, A shall pay, 
any sum not exceeding the value of (he said ship 
or vessel ” (assured) ” A her freight, by or in 
pursuance of the juclgment of any ct. of law or 
equity,” the insurers shall pay ” such proportion 
of three-fourths of the sum so paid as aforesaid 
as the sum ” ” hereby assured shall bear to the 
value of tin? said ship or vessel liereby assured A 
her freight.” The M., through negligence, ran 
down another vessel. The Jl/., was sold under a 
decree of the Ct. of Admlty., A the proceeds 
paid over for satisfying the damage. On a 
demurrer, upon pleadings in which it was admitted 
that the insured lost his ship, which was of the 
value of £3,000, A upwards, it being sold against 
his will, but that the proceeds W’hich were paid 
over were only £2,110; — Held: the underwriters 
were bound to make good three-fourths of the 
proceeds actually paid, viz. £2,110, A not three- 
fourths of the value of the ship. — Thompson v. 
REYNOLD(i (1857), 7 E. A B. 172 ; 26 L. J. Q. B. 
93 ; 5 L. T. 61 ; 3 Jur. N. S. 462 ; 119 E. R. 1211. 

1700. Both ships to blame — Recovery by owner 
of more damaged vessel.] — Where there is a 
collision between two ve.ssels, by which one of 
them is more damaged than the other, A, both 
being to blame, they have to share the damage 
equally, there is not a cross liability on the part 
of each vessel to pay half of the damage sustained 
by the other, but one liability only, viz., the 
liability of the vessel less damaged to pay to the 
vessel more damaged one-half of the amount of 
which the damage to the one exceeds the damage 
to the other. Therefore the owner of the more 
damaged vessel in such a case is not entitled to 
recover upon an insurance effected by him against 
liability for damage to another vessel by collision 
with his vessel. — London Steamship Owners’ 
Insurance Co. v. Gr'ampian S.S. Co. (1890), 
24 Q. B. D. 063 ; 59 L. J. Q. 13. 549 ; 62 L. T. 
784 ; 38 W. R. 651 ; 6 T. L. R. 28 8 ; 6 Asp. 
M. L. C. 506, C. A. 

1701. Collision due to negligence of master — 
Vessel engaged In warlike operations.] — The 

stcamsliip Warilda was taken over during the war 
by the Admlty. on the terms of Charteroarty T. 99 
for use as an ambulance transport. Whilst carrying 
wounded soldiers from Havre to Soutliampten 
the Warilda came into collision with another 
ship, A both ships were damaged. In an action 
arising out of the collision it was hold that the 
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collision was caused by the negligence of the master 
of the Warilda^ & that the Warilda was liable to 
the other ship for damages. Charterparty T. 99 
provided, cl. 19, that the Admlty. would take 
over war risks excluded from an ordinary marine 
policy by the f.c. & s. clause, which included all 
consequences of hostilities or warlike operations, 
cl. 26, that if from deficiency of men or stores, 
breakdown of machinery, “ or any other cause,” 
the work of the steamer was at any time suspended, 
pay should cease for the whole of the period during 
wliich the vessel was inefficient. It was agreed 
that an ordinary marine policy incorporated the 
Institute Time Clauses, mcluding the running 
down clause, which provided that, if the insured 
ship became liable to pay & paid damages to 
another ship in respect of a collision, the insurers 
would pay to the assui'ed tliree -fourths of the sum 
so paid, & would also, if the liability of the insured 
ship hjid been contcisted with the consent of the 
insurers, pay a like proportion of the costs thereby 
incurred. Upon a iietition of right by the owners 
of the TF arilda, it was held by the House of Lords 
that the collision was a consequence of a warlike 
operation, &; that the owners were entitled to 
recover from the Crown such sum as should be 
found due to them by the judge of the Commercial 
Ct. Upon the assessment of damages the owners 
of the Warilda claimed {inter alia) three-fourths 
of the sum which they had been held liable to 
pay in the collision action ; tlu'ce-fourths of the 
costs of defending that action ; compensation for 
loss of hire during the period when the Warilda 
was undergoing repair: — Held: (1) the liability 
undertaken by the running down clause was not a 
risk which would be excluded by f.c. He s. clause, 
& the Crown was not liable to indemnify the 
Warilda wholly or in part against the liability 
which she had incurred to third jiarties in conse- 
quence of the negligence of her master ; (2) the 
claim for costs failed, as the Crown had not con- 
sented to the liability of the Warilda being con- 
tested. — Adelaide S.S. Co. v, A.-G., [1926] A. C. 
172 ; 95 L. J. K. B. 213 ; 134 L. T. 258 ; 42 
T. L. K. 180, H. L. 


{h) To What Collisions Applicable. 

1702. Collision with tug of insured vessei.] — 

By a policy of marine insurance the underwiiters 
insured the ship Niobe from the Clyde (in tow) to 
Cardiff cSt/or I’enarth while there, & thence to 
Singapore, & while in port for thirty days after 
arrival ; & agreed ” if the ship hereby insured 

shall come into collision with any other ship or 
vessel & the insured shall in consequence thereof 
become liable to pay, & shall pay, to the persons 
interested in such other ship or vessel, any sum or 
sums of money,” etc., to pay the assured a certain 
proportion of the sum so paid. While the Niobe 
was being towed to Cardiff her tug came into 
collision with & sank another vessel, whose owners 
recovered damages both from the Niobe & the tug. 
In an action by the owners of the Niobe upon the 
policy against one of the underwriters for payment 
of his proportion of the sum paid by such owners 
on account of the collision, the underwriter 
pleaded that under the policy he was only liable 
for damage arising from collision with the Niobe : 
— Held : the collision of the tug with the damaged 
vessel must be taken to have been a collision of 
the Niobe with another vessel within the meaning 
of the policy, «fc the underwriters were liable. — 
M'Cowan V. Baine & Johnston, The Niobe, 
[1891] A. 0. 401 ; 66 L, T. 602 ; 7 T. L. R. 713 ; 


7 Asp. M. L. C. 89, H. L. ; previous proceedings 
(1888), 13 P. D. 55. 

Annotations : — Ezpld. The Englishman & The Australia, 
[1894] P. 239. Consd. Re Margetts & Ocean Accident & 
Guarantee Corpn., [1901] 2 K. B. 792 ; S.S. Devonshire 
V. Barge Leslie (Owners), [1912] A. C. 634. Distd. Bennett 
S.S. Co, V. Hull Mutual S.S. Protecting Soc., [1914] 3 
K. B. .57. Refd. The Devonian, [1901] P. 221 ; F^wick 
1 ’. MorchantH' Marine Insoe., [1914] 3 K. B. 827. Mentd. 
Glamorgan Coal Co. v. Glamorganshire Standing Joint 
Committee, Powell Duffryn Steam Coal Co. v. Glamorgan- 
shire Standing Joint Coinmitt/ee, [1915] 1 K. B. 471. 

1703. Sunken wreck.] — By a policy of reinsur- 
ance effected by pltfs. with defts. on the hull, 
macliinery, etc., of a steamship the risk covered 
was “ loss or damage tlirough collision with 
{inter alia) any . . . sunken . . . wreck. . . .” 
The steamship whilst entering Port Talbot ran 
aground, &, on the tide falling, she was found to be 
resting admidships on the wreck f)f a steamer sunk 
more than a year before, & the ribs of which pro- 
jected about a foot above the sand. She subse- 
quently shifted her position about her own length 
further forward off the wreck & on to a bank of 
iron ore, wliich, two or tlu'ce years before, had 
formed part of the cargo of another vessel :—-Ueld : 
both the damage sustained by contact with the 
VTcek, & by that with the iron ore, was “ loss 
or damage through collision with sunken wreck,” 
within the meaning of the clause in the policy. — 
The Munroe, [1893] P. 248 ; 70 L. T. 246 ; 7 
Asp. M. L. C. 407 ; 1 R. 642. 

1704. Sunken cargo of wrecked ship — Bank of 
iron ore.] — The Munroe, No. 1703, ante. 

1705. Toe of breakwater — “ Collision with pier 
or similar structure.”] — A policy of reinsurance 
contained a collision clause “ against risk of loss 
or damage through collision with {inter alia) 
piers, or stages, or similar structures.” Two 
vessels covered by this policy drifted through 
the violence of a storm on to the toe of a break- 
water, wliich consisted of a long sloping bank of 
large stones or boulders dropped into the sea for 
the purpose of forming a bed or mound on which 
the breakwater was to rest, A these loose boulders 
slope down from the jetty or breakwater itself 
for some distance into the sea. The vessels were 
driven broadside on to this bank of stones, their 
keels being the parts that stru(;k against the 
boulders, A they went to pieces on the boulders : — 
Held: what took xdaco was a “ collision,” & the 
loss WEIS a loss or damage from collision ‘ ‘ with a pier 
or similar structure ” within the meaning of the 
clause, as the toe of the breakwater formed a 
part of the jetty or breakwater itself, & not mere 
” stranding.” — Union Marine Insurance Co. v. 
Borwick, [1895] 2 Q. B. 279 ; 64 L. J. Q. B. 679 ; 
73 L. T. 156 ; 11 T. L. li. 465 ; 39 Sol. .lo. 625 ; 

8 Asp. M. L. C. 71 ; 1 Com. Cas. 87 ; 15 R. 546. 

1706. Sunk barge — Subsequently raised & navi- 
gated.] — Pltf. underwrote a time policy on a 
steamer, containing a clause that if the steamer 
should come into collision with any other vessel, 
& the insured should have to pay damages, the 
insurers would pay. Heft, underwrote a policy 
of reinsurance, on the same steamer, for the same 
period, subject to the same clauses & conditions as 
the original policy, & to pay as might be paid 
thereon, but only to pay all claims for loss or 
damage done or received through collision. 

During the iieriod covered the steamer stiTick 
a barge, which had just been struck by collision 
with another vessel, & the steamer was damaged. 
The barge was raised next day, & sailed to her 
homo port, & was repaired i—Held : although, at 
the moment when the steamer struck her, the 
barge could not have been navigated, yet, as she 
became navigable as soon as she was raised, there 
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St. Michael, [1898] I’-iO ; l 7 I. J. P. 19 ; 78 
L. T. 90 ; 46 W. R. 390 j 14 T. h. K. 191 . » 
M. 1- c. 360 ; 3 Com. Cas. 02. 


s'com. 'S.^‘u‘;''il«'ker';'Gra7'-'"l-on<l<>>> 

fliHSJ A. C. 101. 

1719. Cargo damaged by steam Attempt to 
extineulsh supposed fire — Marine Insurance Act, 
1906 (c. 41), s. 66 (6).l— Watson (.Ioseph) A 
Son, Ltd. r. Fipemen’.s L\"ND Insurance Co. of 
San Francisco, No. 1878, post. 

li. Capture. 

1720. Distinguished from seizure.] — C’oky » . 
Burr, No. 1736, post. 

1721. Capture after ship stranded— In enemy 
country — Stress of weather.] — If a ship be driv*‘n 
by stress of vveatlier on an enemy’.s coast aC: there 
captured, it is a loss by captui'e A: not by the perils 
of the seas. - Green v. Eiaislie (1794), Peake, 
278, N. P. 

Jvnotations : — Consd. Livio v. Jaii.son (HKD. R» Ka.^t, (. is. 
Distd. Hahn r. Corbett (18LK). 2 Rinj?. 20.>. Refd- J'uIuht 
V. Naylor (1 S.tI), 2 W. It. (121 ; Mar.sden r. City iV Ctniiity 
Assee'. (HSoK It.') L. .T. C. 1*. (i(» : Cory r. Ittirr 
Q. B. D. 3i:t ; Lcylaud Shipping Co. f. Norwich Union 1- Ire 
Insce. Soc., [1917] 1 K. B. 873. 

1722. Capture by British ship— Insurance before 
outbreak of war — Of foreign ship.]~(l) On an 
insurance, by a British underwriter, during peace*, 
against capture, etc., in general terms on a fort‘ign 
ship, which is afterwards captured by one of IJ.>f. 
shij’S of war, upon hostilities breaking out between 
the two countries, the assured cannot recover for 
the loss oven after peace is restored. Tht; g('neral 
terms, arrests of princes, must be understood vidtli 
an (‘xception of the mition to w’hich the underwriter 
belongs. 

(2) On a policy of 2o guineas per cent, to return 
£8 per cent, if the sliip sailed from Cadiz with 
convoy for England, A: £2 per cent, more for convoy 
from England to Flusliing, or £10 per cent, if with 
convoy for the voyage, A: arrived, no part of the 
premium is returnable in case the ship be lost ; for 


K. B. 860 : 88 h. T. 264 ; 24 T. L, B. 775 , ro 
Sol. Jo. 080; 11 Asp. M. L 0. 86i 18 Com oi. 
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India Stcoin Narl^tion Co., British India Steam Navlm. 
tlon Co. r. Liverpool & London War Hisks Insce. 

119211 1 A. C. 99. -Aswen.. 

1726. —7“.] — Roura & Fokoas v. 

Townend, No. 2214, po.si, 

1727. Risk of capture— Abandonment of voyage 
—Before attachment of risk.]— By a policy of 
marine insumnc're pltfs., who were Husaian subjects, 
insuif'd a cargo of salt beef with defts. at & from 
Siin Francisco to N’ladivostok via Nagasaki against 
{inter alia) captuiv. During the cummey of the 
])olicy war btdwc'on Russia & Japan broke out, & 
the .lajmnes** fleet was in the Pacific & was stopping 

I A: capturing vesstds. The Jananese wore also 
' blackading \dadivosU>k. Defts. tidegraphed t<j 
pltfs. k) tlie t‘(Tect that if the cai^go w'oro sent to 
N'lndivostok via Nagasiiki they would take up the 
])o.sition that pltfs. delila-rattily caust^d any loss 
occasiom'd by the perils insured against. Pltfs.’ 
(‘(‘presentative.s in San Francisco, who were not 
dt‘sirous of incri^asing the loss to the underwriters, 
proposeti that tlu* eargo should be discharged at 
San 1'rancisi‘o A sold elsewhere, which was done, 
ultimately notice of abandonment was given to 
the untlerwrite‘i*s, who refused to accept it 
Held : the ri.sk of capture liad never begun k) 
opiuate A the fact that it was anticipated that if 
t he cargo went forward it would be lost by capture 
did not in the circumstances constitute a con- 
.structive total loss. — Kacianoff v. China Traders 
Insurance Co., Ltd., [1911] 3 K. B. 1121 ; 83 
].. J. K. B. 1393 ; 11 1.. T. 4U4 ; J2 Asp. M. L. C. 
524; lUCom. Cius. 371,C. A. 

AnnoUitions : — Distd, Brltiwh A Foiritm Murine Inucc. r. 
Sunday, Samuel, IIUIG) 1 A. U. (>.)(). Reid, i*olurrian 
Co. r. Vounjf (191.')), M Jj. J. K. B. l()2.'i ; Becker, 
(iruy r. London Ashco. Corpn., |19I8j A. C. 1 01. 

1728. — Only Justified when risk 

imminent.] — B ecker, Guay As Co. v. Iaindon 
Assurance Corpn., No. 1(575, ante. 

C. Seizure. 


tlie words, tV arrived, mean arriy ed at the ultimak* 
kiminusof the vovage. — Kellner v. LeMesckiku 
(1803), 4 East, 390 ; 102 E. K. 883; snb noni. 
Keener v. Le Mesitiuer, 1 Smith, K. B. 72. 

Anmtaiions :-~As to (1) Extd. Brandon v. Curlinj^ (1803). 
4 East, 410. FoUd. (iaiJibii v. Le Mesiu’ier (1803), 4, 
EuHt, 407. Distd. Visger v. 1’rc.scott (1804), .O Enp. ]84. 
Consd. Lubbock r.PottH (180(5), 7 Eawt. 449. Refd. Jansion 
V. Driefonteiu Consolidated Mines. 119021 A, C. 484. 

1723. .J — Brandon v. (■urlitsa;, 

No. 1116, ante. 

1724. Capture by privateer— Collusion between 
masters of both vessels.] — Arcangelo v. Tikjmp- 
SON, No. 1799, po.st. 

1725. By belligerent cruiser — Loss on voyage to 
Prize Court— Subsequent condemnation.]— In a 

policy against perils of the sea tiie risk insured was 
only against total loss A “ warrank’d free frcjni 
capture. A neutral ship thus insured during 
the Russo- J aj)anese war was captured by tlie 
Japane.se, A wliile being navigated towards a ct. 
of prize was wrecked A became a total lo8.s. She 

was afterwards condemned in the Prize Ct. : 

Held : there was in fact a total loss by capture 
A the owner could not recover on the policy. — 
Andersen v. Marten, [1908] A. C. 334 ; 77 L. J. 


1729. Distinguished from capture.] — Cory v. 
Burr, No. 1736, po,st. 

1730. What amounts to seizure — By British 
government — Condemnation by process of law.] — 

In an action brought upon a policy of insurance 
of a ship, if it appears upon the evidence, that the 
ship was condemned by procc.s8 of law, A seized ; 
by this sentence Die property A ownership are 
destroyed, A Dune is no remedy ujion the policy 
of insurance.- -Anon. (1098), 1 J.»d. Itaym. 724 ; 
91 E. K. 1382. 

1731. Seizure unlawful.]— Lozano 

V. Janson, No. 2148, po.^t. 

1732. By foreign government — Of which 

assured subject.] — Policy of insurance on ship 
A goods at A from London to any ports in the 
Baltic, with liberty to carry simulated papers 
A clearances, A until safely warehoused in the 
warehouses of the consignees at the port of dis- 
charge, at 40 guineas per cent, prenodum ; — Held: 
the underwriter was liable for a loss arising from 
confiscation by the Prussian Govt, notwithstand- 
ing the persons in whom the int/erest was averred 
were Prussian subjects, Prussia not being at war 
with this country ; it being found that at the 
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tune of effecting the policy all direct commerce 
between this country & the ports in the Baltic 
was prohibited by the Powers possessing ports 
there, but that notwithstanding, an extensive 
course of commerce was carried on between this 
countiy & those ports by means of simulated 
papere, & clearances, which was well known to all 
descriptions of persons such as pltfs. & deft. — 
Simeon v. Bazett (1813), 2 M. & S. 94 ; 105 E. R. 
317. 

AnnoUUiona .'—Biatd, Campboll v. limes (1821), 4 B. & Aid. 

423. Reid. Burgea v. Wickham (1863), 3 B. & S. 669. 

1733. — Licence to F. & Co. 

obtained by them as the pltf.’s agents, permitting 
them to export in a ship named, bearing any flag 
except the French, specified goods from London 
to Dantzig or any port in the Baltic not blockaded, 
though the documents might represent her 
destination to any neutral or hostile port, & to 
whomsoever the property might appear to belong, 
protects a consignment made by a Prussian 
neutral alien, resident here by licence under the 
alien Act, to a hostile Russian port of the Baltic. 
& pltf. having insured may recover for a total 
loss occasioned by the act of the Govt, of Prussia, 
the country of which he was a native by seizure 
in a Prussian port whither the siiip was driven 
by stress of weather. — Schnakonkg v. Andrews 
(1814), 5 Taunt. 716 ; 128 E. R. 872. 

1734. .] — Gold, the property of 

a CO. registered under the laws of the South 
African Republic, was insured against “ arrests, 
restraints, & detainments of all kings, iirinces, 
<fc people ” during transit from the mines to the 
United Kingdom, subject to a warranty “ free of 
capturi', seizure, <Sc detention, whether before or 
after declaration of war.” During transit the 
gold was taken possession of by the Govt, of the 
Republic on its own territory in anticipation of 
war with Great Britain, & in accordance with 
the laws of the Republic, & was afterwards appro- 
priated by the Govt. ; — -Held : there was a 
” seizure ” of the gold within the meaning of the 
warranty, & the insurers were not liable on the 
policy. — Robinson Gold Mining Co. v. Alliance 
Insurance Co., [1904] A. C. 359 ; 73 L. J. K. B. 
898 ; 91 L. T. 202 ; 53W.R. 100; 20T.L.R. 645 : 
9 Com. Cas. 301, H. L. 

Annotations: — Rdfd. IVIiller v. Law Accident Insce., [1903] 

1 K. B. 712 ; Leyland Shipping Co. r. Norwich Union 

Fire luscc. Soc., [1917] 1 K. B. 873. 

1735. Seizure unlawful.] — A policy 

of assurance was effected on a ship & cargo from 
Galatz to London. The policy was in the usual 
form but contained a stipulation, by way of 
exception that the ship & goods, etc. were war- 
ranted ” free from capture & seizure & the con- 
sequences of any attempt thereof,” On Mar. 17. 
1854, war not being declared between England 
& Russia until the 29th) the ship sailed from 
Galatz on her homeward voyage, & on the 19th 
passed the mouth of the Ismail river, where there 
was a Russian fort close enough to tlie shore 
to be hailed, with the English ensign flying, 
without being molested or receiving any communi- 
cation from the shore. When about half a mile 
from the fort two guns were pointed at the ship, 
& the Russians without any notice being given, 
fired at her, & although her sails were lowered &> 
anchor dropped, they continued to fire at her & 
she sank. The officers & crew took to the boats 
to save their lives, &> on reaching the shore were 
taken prisoners by the Russians detained some 
weeks, & then released. One of the Russian 
officers by whom some of the crew were examined, 
stated that the English ensign had been mistaken 


for the Turkish flag, & that they thought the ship 
was a Turkish ship, & that he was sorry for the 
mistake that had been made ; — Held ; in an 
action upon the policy to recover for the loss of 
the ship & cargo, the loss would have been a peril 
insmed against within the meaning of the policy, 
but for the above exception ; the facts flowed 
an actual seizure of the ship by the Russians, & 
such seizure came within the meaning of the ex- 
ception. 

The exception extended to any capture or 
seizure whereby the ship was lost to the assured 
whether legal or altogether illegal & contrary to 
the law of nations (Lord Campbell, C.J.). — 
Powell v. Hyde (1855), 5 E. & B. 607 ; 25 

L. J. Q. B. 85 ; 26 L. T. O. S. 74 ; 2 Jur. N. S. 
87 ; 4 W. R. 51 ; 119 E. R. 606. 

Annotations: — Apld. Cory v. Burr (1883), 8 App. Cas. 393. 

Reid. Kloimvortu. Shepard (1859), 1 E. & E. 447 ; ilobiu- 

Hon Gold Mining Co. v. Alliance Insce., [1902] 2 K. B. 

489 ; Leyland Shipping C'o. v. Norwich Union Fire Insce. 

Soc., [1917] 1 K. B. 873; Munro, Brice v. War Bisks 

Assocn., [1918] 2 K. B. 78. 

1736. Infringement of customs regu- 

lations.] — In a time policy of marine insurance on 
ship the ordinary perils insured against, including 
“ barratry of the master,” were enumerated, & 
the shij) was warranted ” free from capture &; 
seizure & the consequences of any attempts 
thereat.” In consequence of the barratrous act 
of the master in smuggling, the ship was seized 
by Spanish revenue olficers & proceedings were 
taken to procure her condemnation & confisca- 
tion. In an action on the policy to recover ex- 
penses incurred by the owner in obtaining her 
release : — Held : the loss must be imputed to 
“ capture & seizure ” & not to the barratry of 
the master, tk the underwriter was not liable. 

‘‘ Capture ” would seem properly to include 
every act of seizing or taking by a belligerent. 
” Seizure ” would seem to be a larger term than 
” capture ” <k goes beyond it & may reasonably 
be interpreted to embrace every act of taking 
forcible possession either by a lawful authority 
or by overpowering force (Lord FitzGerald). — 
Cory v. Burr (1883), 8 App. Cas. 393 ; 52 L. J. 
Q. B. 657 ; 49 L. T. 78 ; 31 W. R. 894 ; 5 Asp. 

M. L. C. 109, H. L. 

Annotations : — Consl. Cossman v. West. Cosstuan v. British 

America Assco. (1887), 13 App. Cas. 160. Folld. llobinsou 

Gold Mining Co. v. Alliance Insce., [1902] 2 K. B. 489. 

Refd. Miller v. Law Accident Insce., [1903] 1 K. B. 712 ; 

Becker, Gray u. London Assce. Corpn., [1918] A. C. 101; 

British & Foreign S.S. Co. v. 11., [1918] 2 K. B. 879. 

1737. By natives.] — In an action on a 

policy of insurance upon a ship, in which the 
subject-matter W'as warranted “ free from captm*e 
& seizure, & the consequence of any attempt 
thereat,” it was proved that during the continu- 
ance of the risk some natives took forcible posses- 
sion of the ship in the Brass River, plundered the 
cargo, & damaged her so that she became a con- 
structive total loss, & their intention in so taking 
possession was only to plunder the cargo, not 
to keep the ship : — Held : the acts of the natives 
constituted a ‘‘ seizure ” within the meaning of 
the warranty, & therefore the underwriters were 
not liable. — Johnston v. Hogg (1883), 10 Q. B. D. 
4,32 ; 52 L. J. Q. B. 343 ; 48 L. T. 435 ; 31 W. R. 
768 ; 5 Asp. M. L. C. 51. 

Annotation : — Refd. lloblnson Gold Mining Co. r. Alliance 

Insce., [1901] 2 K. B. 919. 

1738. By foreign municipal law.] — (1) A 

bull was insured on a voyage from New York to 
Buenos Ayres &> for ten days after arriv^. The 
risks insured against included mortality, jettison, 
& washing overboard. There was a clause “ war- 
ranted free of capture, seizure, or detention.” 
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Sect. 20. — Perils insured against: Sub-sect. 4, C., 
D. {a), jb) & (c), & E.] 

On arrival at Buenos Ayres the bull was found to 
be suffering from foot & mouth disease, & in 
accordance with Argentine law the bull was not 
allowed to be landed the Argentine officials 
ordered it to be slaughtered on board ship. In 
an action on the policy : — Held : “ mortality 
in the policy did not include the death of the bull 
caused by the action of the Argentine officials ; 
<fc, further, the loss, which was due to the ordinary 
municipal law, came within the clause “ war- 
ranted free from capture & seizure.” 

(2) If there is necessarily a conflict in the same 
document, the document being one of this class, 
it is not improper, if there is a conflict of the 
clauses, to prefer the meaning given by a clause 
which is specially included in the contract as 
against a clause which forms the ordinary or 
normal part of the document (Kennedy, J.). — 
St. Paul Pi he & Marine Insurance Co. v. 
Morice (1900), 22 T. L. II. 449 ; 11 Com. Cas. 
153. 

1739. .] — Van Laun v. Thames & 

Mersey Marine Insurance Co. ( 1905 ), cited 
in 11 Com. Cas. at pp. 1G3, 105, IGO ; on appeal^ 
sLih nom. Thames & Mersey Marine Insurance 
Co., Ltd. v. Van Laun & Co. (1905), [1917] 2 
K. B. 48, n,, H. L. 

.*—001184. St. Paul Fire & Marino Itikcc. r. 
Mork-c (11M)6), U Com. Cus. 153. Meatd. Hood y. West 
End Motor Car 1‘acking Co., [191 7 J 2 K. B. 38. 


1743. Seizure for customs.] — Anon. (1690), 

No. 1742, ante. 

1744. Embargo.] — Botch v. Edie, No. 

2241, post. 

1745. By government of assured — In 

time of war.] — The clause in an ordinary policy 
of marine insurance on a ship & goods, which 
insures against losses occasioned by ” arrests, 
restraints & detainments of all kings, princes & 
people, of what nation, condition or quality so- 
ever,” applies to a seizure of the ship in conse- 
quence of an embargo laid on her by the sovereign 
of the country of the assured, for the purpose of 
carrying on a war with another power. There is 
a distinction in this yespect between an embargo, 
in a time when there is peace between the countries 
of the insurtu* A the assured, laid on for a x>urpo8e 
wholly unconnected with hostility either existing 
or expected, & an embargo connect^ed with such 
hostOity. — Aubert v. Gray (18G2), 3 B. & 8. 
1G9 ; 32 L. J. Q. B. 50 ; 7 L. T. 4G9 ; 9 Jur. 
N. S. 714 ; 11 W. II. 27 ; 1 Mar. L. C. 2G4 ; 122 
E. B. G5, Ex. Ch. ; sub 7 i 07 n. Grey r. Auber, 1 
Now Rep. 33. 

Annotationft Consd. Robinson Gold MiuliiR Co. r. AllJanro 
Iiisco., fiyoi] 2 K. B. 919. Apld. Janson r. Driefonteiti 
Con-solidated Mines, [1992] A. C. 484. Refd. Jiodo- 
cauaehl v. Elliott (1874). 31 L. T. 239. 

1746. In time of peacej — 

Aubert v. Gray, No. 1745, ante. 

n^l. Detention of goods in besieged town — 

Overland transit.] — In a x^olicy of insurance on 


Arrest or restraint of princes & peoples.] — 

See Sub-sect. 4, D., post. 

Seizure by pirates.]— Sub-sect. 4, E., post. 

I). Restrahii of Prmces, People^ etc. 

(a) In General. 

See Marine Insurance Act, 190G (c. 41), sched. I„ 
Rule 10. 

1740. Meaning of “ people — “ Governing 

power of country.**] — If an armed force board a 
ship, & take jiart of the cargo, the underwriters 
arc not liable on a count, stating the loss to be 
by a seizure by people to pltfs. unloiown ; for 
‘‘ i)eox>lo ” in the jjolicy means “ the governing 
power of the country.” Where, after such a 
seizure, the vessel was stranded, & part of the 
cargo, consisting of corn, taken by the mob at 
their own j^rice, the loss cannot be recovered, as 
for a general average, but for such part as in 
cousequence of the stranding was damaged & 
thrown overboard, the insured may recover on 
a count stating the loss to be by stranding. — 
NESBiur V. Lusiiington (1792), 4 Term Rep. 
783; 100 E. II. 1300. * 

Annotations : — Refd. Burnett v. Kensin(?ton (1797), 7 Term 

Rei). 210 ; WelLs v. Hojnvood (1832), 3 B. & Ad. 20; 

Tbames & Mersey Murine Inuce. v. Fitt^j Sc King, [1893] 

1 y. B. 476 ; Bolivia Ucjmblic v. Indemnity Mutual 

Marine AsHce [1909] IK. B. 785. Mentd. SIvewright v. 

Allen (1906), 75 L. J, K. B. 470. 

1741. Meaning of “ princes ’’—Nation of under- 
writer excluded.] — K ellner v. Le Mesurier, ' 
No. 1722, ante. 

I 

(6) In Case of Foreign Government. \ 

See Marine Insurance Act, 1900 (c. 41 ), sched. I.. 
Rule 10. 

1742. What amounts to restraint — Seizure for 
disobedience to navigation law.] — Wiiere a policy 
of insurance is against restraint of princes, that 
extends not where the insured shall navigate 
against the law of countries, or where there shall 
be a seizure for not paying of custom or the like. 
—Anon. (1690), 2 Vem. 176 ; 23 E. R. 716. 


goods the voyage was thus described ; ” At & 

from Japan &/or Shanghai to Marseilles <te/or 
Leghorn A /or London vid Marseilles A/or 
Southampton, inchiding all risks of craft to A from 
the steamers,” etc. Tlie risks insured against 
were, amongst others, of the seas, lire A thieves, 
arrests, restraints A detairunents of all kings, 
princes A people, etc. In the margin of the policy 
was the following memorandum ; ” It is hereby 
agreed that the silks insured by this ])olicy shall 
be shipped by Peninsular A Oriental (Jo., Messa- 
geries Imp^riales steamers, A /or the steamers of 
the Mercantile Trading Co. of Liverpool only.” 
The goods insured were 8liipj)ed from Shanghai 
for London by the Messageries Imp^riales : the 
practice of that co. was to send such goods over- 
land through France by the Lyons Ry. from Mar- 
seilles to Paris, A thence by the Northern Jly. to 
Boulogne, A thence to Ixjndon ; A this course 
of business was well known among underw riters. 
The goods in question arrived in Paris on their 
way on Sept. 13, 1870. At tliis time the German 
armies were advancing on Paris, A liad seized 
parts of the Northern Ry., so that the goods could 
not be forwarded to Boulogne, A by Sept. 19, 
they completely surrounded A besieged Paris, 
preventing communication between it A all other 
places, by reason of which it was impossible to 
remove the goods from Paris. This state of things 
continued till after Oct. 7, on which day the 
assured gave notice of abandonment : — Held : the 
policy covered the overland transit from Mar- 
seilles to Boulogne ; A there was a constructive 
loss by restraint or detainment of princes, within 
the meaning of the policy. — Rodoconachi v, 
Elliott (1874), L. R. 9 C. P. 518 ; 43 L. J. 0. P. 
255 ; 31 L. T. 239 ; 2 Asp. M. L. C. 399, Ex. Oh. 

Annotations : — Consd. Jolmaton v. Hogg (1883), 10 Q. B. D. 
432 ; Buys v. Royal Exchange Ashco. Corpn., [1897] 2 
Q. B. 135 ; Miller v. Law Accident Insco., [1903] 1 K. B. 
712 ; British Sc Foreign Marino Inaco. v. Sunday, [1916] 
1 A. C. 650. FoUd. FurnesH, Withy v. Hodcriaktiegolabet 
Banco, [1917] 2 K. B. 873. Reid. Nobel’s Explosives Co. 
V. Jeakins, [1890] 2 Q. B. 320; obiiuson Gold Mining 
Co. v, Aliianoe Insoe,, 11901] 2 K. B. 019 ; Mitsui v. 
Mumford, [1916] 2 K. B. 27 ; Beekcr, Gray v. London 
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Assce. Corpn., [1918] A. C. 101 ; Russian Bank for 
lorolifn Trade v. Excess Insce., [1918] 2 K. B. 123. Mentd. 
Australian Aj?rlcultural Co. v. Saunders (1875), 44 B. J. 
C. P. 391 ; Wingate v. Foster (1878), 3 Q. B. D. 682 ; 
Wilson, Bobbin v. Green (1915), M T. L. R. 605. 


1748. Operation o£ municipal law — Pro- 

hibition against landing cattle.] — (1) The opera- 
tion of the ordinary municipal law of a country 
atlecting or preventing the delivery of insured 
goods at their port of destination is a “ restraint 
of princes or people ” within the meaning of a 
Lloyd’s policy of marine insurance. 

(2) A warranty in a policy of marine insurance 
against “ capture, seizure, Sc detention ” operates 
to release the insurers from liability under the 
words “ arrests, restraints, & detainments of 
kings, princes, & people ” in the body of the 
policy.— Miller v. Law Accident Insurance 
Co., [1003] 1 K. B. 712 ; 72 L. .T. K. B. 428 ; 88 
L. T. 370 ; 51 W. 11. 420 ; 19 T. L. It. 331 ; 47 
Sol. Jo. 382 ; 9 As^). M. L. C. 386 ; 8 Com. Cas. 
101, C. A. 


Annotations :~A8 to (1) FoUd. Manaell v. Hoade (1903), 

20 T. L. R. 150. Apld. British & Foreign Marine lusce. 

r. Sanclay, [lUlOj 1 A. C. 650. Consd. B(‘cker, Gray v. 

London Assco. Corpn., [1918] A. C. 101. Refd. St. Paul 

Fire & Marino insce. v. Morice (1906), 22 T. L. It. 449. 

As to (2) Refd. Yuill V. Robson, [1908] 1 K. B. 270 ; 

Adolaido S.S. (;o. v. li. (1924), 93 L. J. K. B. 871. 

1749. .] — Mansell & Co. v. 

Hoade, No. 2240, post. 

Syce, also. No. 1738, a)ite. 

1750. Closing of Dardanelles.] — A jiarcel 

of barhiy shipped by pltfs. on board a British 
steamship for carriage from Novorossisk to Fal- 
mouth was insured against the usual perils, 
including rcvstraints of princes Sc the risks excluded 
by the free of capture A seizure clause, but ex- 
cluding “ all claims due to delay.” Owing to the 
closing of the Dardanelles Sc the declaration of 
war against Turkey the ship was unable to make 
the voyage from Novorossisk to Falmouth, Sc the 
cargo was landed, Sc the sliip remained at Novo- 
rossisk. Subsequently the ship, while at that 
port, was requisitioned by the Admiralty for the 
use of the llussian Govt. Fltfs. claimed under 
the policy for a constructive total loss of the 
barley ; — Held : the loss was not recoverable, on 
the grounds (a) that, althougli tlie closing of 
the Dardanelles was a restraint of i)rinces, the 
claim based thereon was a claim due to delay 
within the exception in the policy ; & (b) that 
the order requisitioning the ship was not within 
the Royal prerogative, »fe was iiltra vires the 
Admiralty as the Froclaination of Aug. 3, 1914, 
only autlioris.ed the requisitioning of British 
ships within the British Isles or the waters adja- 
cent thereto, Sc the compliance of the shipowners 
with the order, not having been brought about by 
threats, of use of force, ivas therefore not due 
to a restraint of princes. — Russian Bank for 
Foreign Trade v. Excess Insurance Co., [1918] 
2 K. B. 123 ; 87 L. J. K. B. 872 ; 118 L. T. 045 ; 
34 T. L. R. 383 ; 14 Asp. M. L. C. 316 ; 23 Com. 
Cas. 325 ; affd. on other grounds, [1919] 1 K. B. 
39, C. A. 

Anmtation : — Distd. Roura & Forgos v. Townend, [1919] 1 


(c) In Case of British Government. 

See Marine Insurance Act, 1906 (c. 41), sched. I., 
Rule 10. 

1761. Embargo.] — (!) If Govt, lays an embargo 
upon a slup while she is insured, seize her, & con- 
a* fire-ship, the insurers are answer- 
able for the damage the assured sustained 
thereby, 

(2) If after a policy of insurance a damage 


happens. Sc afterwards, in the same voyage, a 
deviation ; yet the assured shall recover for what 
happened before the deviation ; for the policy is 
discharged from the time of the deviation only. — 
Green v. Young (1702), 2 Ld. Raym. 840 ; 2 
Salk. 444 ; 92 E. R. 01 ; sub nom. Anon., 2 Salk. 
444. 

Annotations: — As to (1) Refd. Polo v. Fitzgerald (1752), 
\Vlllo8, 641 ; Touteng v. Hubbard (1802), 3 Bos. & P. 
291 ; Handay v. British & Foreign Marine Insce., [1915] 
2 K. B. 781. 

1752. Foreign ship — Recovery of freight.] — 

If a British merchant charter a Swedish ship on 
a voyage to St. Michael’s for a cargo of fruit, Sc 
the charterparty contain the usual exception 
against the restraint of princes, & the ship be 
prevented from reaching St. Michaol’s within the 
fruit season by an embargo laid on Swedish vessels 
by the British Govt, the Swedish owner cannot, 
by proceeding on the voyage aftcir the embargo 
is taken oif, entitle himself to recover the freight 
against the Biitish merchant. — Touteng v. 
Hubbard (1802), 3 Bos. & P. 291 ; 127 E. R. 
161. 

Annotations : — Apld. Conway r. Gray, Conway v. Forbes, 
Maury v. Shedderi (1809), 10 East, 536. Consd. Flindt 
V. Scott (1814), 5 Taunt. 674 ; Esposito u. Bowden (1857), 
7 E. & B. 763 ; Geipel v. Smith (1872), L. K. 7 Q. B. 404 ; 
Jackson i*. Union Slarinc lusce. (1874), L. R. 10 C. P. 
125 ; Sanday v. British & Foreign Marino Insce., [1915] 
2 K. B. 781. Refd. Mennett v. Bonham (1812), 15 East, 
477 ; Simeon v. Bazett (1813), 2 M. & S. 94 ; Ball! v. 
Compafiia Naviera Sola y Aznar, [1920] 1 K. B, 614. 
Mentd. Barrio v. Peruvian Corpn. (1896), I.3 T. L. R. 101 ; 
Akt. Qenoial Gordon v. Cape Copper Co. (1921), 91 
L. J. K. B. 112. 

1753. British ship.] — Aubeut v. Gray, No. 

1745, ante. 

1754. Detention.] — Where the assured is a 
Britisli subject, he may recover against a British 
underwriter for a loss by detention of the British 
Govt. — PxVGE V. Thompson (1804), 1 Park on 
Marine Insurances, 8th ed. p. 175. 

1755. Ship taken in tow by mistake.] — 

Hagedorn V. Whitmore, No. 1973, post. 

1756. Outbreak of war — Rendering adventure 
illegal — Abandonment of voyage.] — British Sc 
Foreign Marine Insurance Go., Ltd. v. Sanday 
(Samuel) Sc Co., No. 2286, po.'it. 

1757. .] — Associated Oil Car- 

riers, Ltd. V. Union Insurance Society of 
Canton, Ltd., No. 2093, jwsl. 

1758. Ultra vires requisition by Admiralty — 
Voluntary compliance of owners.] — Russian 
Bank for Foreign Trade v. Excess Insurance 
Co., No. 1750, ante. 

E. Fir ales. 

See Marine Insurance Act, 1906 (c. 41), sched. I., 
Rule 8. 

1759. Defined — Persons plundering for private 

gain.] — Goods were shipped upon a vessel for car- 
riage from a place at the mouth of the Amazon 
to a place far inland upon a tributary of a tribu- 
tary of that river, situated in a remote territory 
belonging to Bolivia on the boundary between 
that country Sc Brazil. These goods were insured 
for the voyage by a policy in the form of a marine 
policy against, among other risks usually specified 
in such a policy, “ pirates ” & “all other perils ” 
that should come to the hurt, detriment, or damage 
of the subject-matter of insurance. Tiie policy 
contained the following clause ; “ Warranted 

free of capture, seizure, & detention, Sc the con- 
sequences thereof, or any attempt, thereat, 
piracy excepted, & also from all consequences 
of riots, civil commotions, hostilities, or warlike 
operations, whether before or after declaration 
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Sect. 20. — Perils imured against: Svb-sect. 4, E.y 
F. & a, («) & (5).] 

of war.” The goods insured consisted of pro- 
visions & stores which belonged to the Bolivian 
Govt. (!fc were intended for Bolivian on- 

gaged in establishing the authority of that (rovt. 
in the before-mentioned territory. Certain mal- 
contents, mostly Brazilians, who were desirous 
that the authority of tlie Bolivian Govt, should 
not be esteblished there', had fitted out an expedi- 
tion which ascended the Amazon in armed vessels 
for the purpose of resisting the Bolivian troops 
& establishing an independent republic in tne 
befoi*e-mentioned territory. Those on board one 
of these vessels stopped the vessel on which the 
goods insured were shipped & seized those goods. 
In an action on the policy claiming as for a loss 
tlu'ough pirates: — Held: (1) even assuming that 
the acts of those who seized the goods came within 
the legal definition of piracy for some pm*poses, 
the word ” pirates,” as used in the policy, must 
be construed in its popular sense, & in that sense 
it meant persons who plunder indiscrimiimtely 
for their private gain, not persons who simply 
operate against the property of a particular 
State for a public political end, A; therefore, there 
had not been a loss through ” pirates ” within 
the meaning of the policy ; (2) ha\dng regard to 
the terms of the warranted free clause, the seizure 
of the goods could not be treated as coining within 
the general words ” all other perils ” as being 
cjusdem generis with piracy. — Bolivia Republic 
V. Indemnity Mutu.vl Mauine Assurance Co., 
Ltd., [1909] 1 K. B. 78,5 ; 78 L. J. K. B. ,596 ; 
100 L. T. 503 ; 25 T. L. It. 254 ; 53 Sol. .lo. 266 ; 
11 Asp. M. L. C. 218 ; 14 Com. Oas. 156, C. A. 

1760. Rioters attacking ship from shore.] — 
Nesbitt r. Lushington, No. 1740, ante. 

1761. Mutinous emigrants.] — To a declaration 

on a policy of iissurance on advances for the 
transiiort of (^liinese emigrants from China to 
Pt'ru, for theii* outfit A provisions, to be jjaid 
on the arrivai of the emigrants at the port of 
destination, the perils insured against being 
” pirates, rovers, tliieves, etc., barratry of the 
master A mariners & all other perils, losses, & 
misfortunes, ete.” in the usual form ; the declai’a- 
tion alleging a total loss by the emigrants pirati- 
cally A feloniously murdering the captain & part 
of the crew, feloniously stealing carrying 
away the ship, defts. pleaded, first, tliat, as soon 
as the emigrant’s had committed the murder & 
had obtained possession of the vessel, they steered 
for the nearest land, for the purpose of being 
landed, refused to A would not proceed upon 
the voyage ; & the vessel was then fit able 

safely to proceed to the said port, & the remainder 
of her crew could have navigated her there, & 
were ready & willing to convey the emigrants 
there if they would have gone, but that they would 
not ; that, by reason of such refusal, & for no 
other cause whatsoever, the transport was never 
completed. As to the taking & carrying away of 
the vessel, that the emigrants were unwilling to 
be carried on the said voyage, that they com- 
mitted the mm-der took possession of the vessel 
for the purpose of being landed & of escaping, 
& from being carried on the voyage, & for no other 
purpose which is the said piratical carrying away 
of the vessel : — Held : the murder of the captain 
& of part of the crew, & the seizure of the vessel 
by the emigrants, as alleged in the declaration 
&; admitted by the pleas, was, if not a piratical 
act, one ejuadem generis, & therefore within the 
perils insured against ; & as the loss was complete at 


that moment & was never reduced, the unwilling- 
ness of the emigrants to proceed was not the cause 
of the loss, but was wholly immaterial & con- 
sequently the pleas w'ere bad. — P ai.mer r. Naylor 
( 1854), 10 Exch. 382 ; 2 0. L. R. 1202 ; 23 L. J. 
Ex. 323 ; 24 L. T. O. 8. 83 ; 18 Jur. 961 ; 2 W. R. 
621 ; 156 E. R. 492, Ex. Ch. ; a^g. 8. C. sub nom. 
Naylor r. Palmer (1853), 8 Exch. 739. 

Anu'tUitiims : — Consd. Cory v. Burr (1883), 8 Apn. Cub. 

3!Ki. Refd. Kleinwort tj. Shepard (1859), 1 E. & E. 447 ; 

Loz:mo V. Jansen (1850), .5 Jvu*. N. S. 1401 ; Sivowright 

r. Allen (1906), 75 L. J. K. B. 476 ; Bolivia llepublic v. 

Indemnity Mutual Marine Assco., (1909) 1 K. B. 785. 

1782. .] — Declaration on a voyage policy, 

from Macao to Havana, ‘‘ warranted free from 
capture & seizure, & the consequences of any 
attempt thereat.” Tht; usual clause, stating the 
perils insured against, included “ enemies, pirates, 
rovers, 'tliieves,” ” surprisals, takings at sea,” 
& barratry of tlie master & mariners.” Tlie in- 
surance Wiis declared to be on £7 ,300 expended 
in provisions for the use of Chinese emigrants, & 
in advances on freight, The declaration alleged 
that, whik^ the ship was on her said voyage, on 
tlio high seas, with the emigrants on board, the 
said emigrants ” piratically it feloniously ” 
assaulk'd the captain & crew, ” piratically &> 
feloniously took, stole, carried away ” the ship 
& proAisions, ” by reason of which piracy <k theft ” 
the ship A provisions were wholly lost : — Held : 
such taking possession of the vessel was a 
” seizure ” within the moaning of tlu? warranty ; 

«fc the assurers were therefore not liable. — K i.EIN- 
wort V. Shepard (1859), 1 E. A E. 447 ; 28 
L. J. Q. B. 147 ; 32 L. T. O. 8. 313 ; 5 Jur. N. 8. 
863 ; 7 W. R. 227 ; 120 E. R. 977. 

Annotations : — Apld. Cory v. Burr (1883), 8 App. Cas. 393. 

Refd. Jlobiusoii Gold Miaiug Co. v. AJlittuce Insce., 11902J 

2 K. B. 4 89. 

1763. Rebels of foreign state.] — Bolivia Re- 
public V. Indemnity Mutual Marine Assur- 
ance Co., Ltd., No. 1759, ante. 

1764. Effect of recapture by man of war — Sale 
by prize master.] — A sliip was insured on a time 
policy, for a year ending Apr. 21, 1852. In Dec. 
1851, being on her homeward voyage from Val- 
paraiso to Liverpool, she was captured by pirates 
in the Straits of Magellan : in Jan. 1852 she was 
recaptured by an English war steamer ; A a prize 
master took the command, A brought her to 
Valparaiso. Intelligence of aU these facts reached 
the ownei’R, at one time, about the end of Apr. 
1852 ; A they, on Apr. 30, 1852, gave notice of 
abandonment to the underwriters, stating that 
intelligence had arrived ” of the condemnation at 
Valparaiso ” of the vessel ” as a prize to Her 
Majesty’s steamer.” The underwriters refused to 
accept. The vessel was sent home by the re- 
captors from Valparaiso, under the command of 
a prize master, with instructions to proceed to 
Liverpool, A obtain an adjudication in the Ct. of 
Admiralty. She met with bad weather, A put 
into Fayal on Aug. 19, 1852, where she was sold 
by the prize master, being then in a state not 
justifying the sale. In Dec. 1852, the owners 
commenced an action against the underwriters, 
claiming for a total loss : — Held : they wore 
entitled to recover as for a total loss, there having 
been a total loss by the piratical seizure, in the 
first instance, A the owners not having afterwards * 
up to the time of the commencement of the action 
had either actual possession or the means of 
obtaining it : A it being immaterial whether there 
was or was not a right of detainer against the 
owners. — Dean v. Hornby (1854), 3 E. A B. 180 ; 

2 C. L. R. 1519 ; 23 L. S. Q. B. 129 ; 22 L. T. 
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O. S. 222 ; 18 Jur. 823 ; 2 W. E. 166 ; 118 E. E. 
1108. 

Annotations : — Consd. Ruys v. Royal ExchauTO Assco. 
Corpn., [1897J 2 Q. B. 135. Re!d. Rankin v. Potter (1873), 
L. 11. 6 H. L. 83 ; Cory v. Burr (1883), 8 App. Cas. 393. 

F, Thieves and Rovers, 

See Marine Insurance Act, 1906 (c. 41), sched. I., 
Biile 9. 

1766. Strangers — Not of ship's company.] — 

Harford v. Maynard (1785), 1 Park on Marino 
Insurances, 8th ed. p. 36. 

1766. Whilst goods on shore after ship- 

wreck.] — Where, in a policy of insurance on goods 
tlie vessel is wrecked ; part of the goods are lost, 
& part got on shore, but, whilst on shore, are 
destroyed & plundered by the inhabitants of the 
coast, so that no portion of them comes again 
into the possession of the assured : — Held : this 
is a loss by perils of the sea, & no abandonment 
was necessary. — Bondrett v. IIentigg (1816), 
Holt, N. P. 149, N. P. 

Annotations: — Consd. Hahn v. Corbett (1824), 2 Bing. 
205 ; lonldes v. UniverHal Marine Insco. (1863), 14 C. B. 
N, S 2.')9. Apld. Dent v. Smith (1869), L. K. 4 Q. B. 
414. aReid. Spence v. Union Marine Insce. (1868), L. R. 
3 C. P. 427 ; Inman S.S. Co. v. Bischoff (1882), 7 App. 
(’as. (570 ; I,evland Shipping Co. r. Norwich Union Fire 
Insco. Soc., I1917J 1 K. B. 873. 

G. Barrairy. 

(a) In General. 

See Marine Insurance Act, 1906 (c. 41 ), sched. I., 
Buie 11 ; SiiirriNG & Navigation. 

1767. Defined — Fraudulent act in fraud of owner 
or freighter,] — (1) Barratry is every species of 
fraud or knavery in the mast-cir or mariners of a 
ship, by which the owners or freighters are in- 
jured ; & (2) a deviation, if such, is barratry, 
whether the loss liappcn (luring such fraudulent 
voyage, or after. (3) Otlierwise, if the deviation 
be with their privity or consent. — V allejo v. 
Wheeler (1774), 1 Cowii. 143 ; Tx)fl't, 631 ; 98 
B. B. 1012. 

Annotations: — As to (1) Consd. Earlo v. Roweroft (1806), 
8 East, 126. Expld. Soares u. Thornton (1817), 7 Tannt. 
627. Refd. Nutt V. Bom'diou (1786), 1 Term Rep. 323 ; 
PhjTi V. Royal Excdiange Assce. (1798), 7 Term Rep. 
505- Hutton V. Bragg (1816), 7 Taunt. 14. As to (2) 
Reid. Lockyer v. Ollloy (1786), 1 Term Rep. 252 : Cory 
V. Btut (1882), 9 Q. B. D. 463. Generally, Mentd. Frazer 
V. Marsh (1811), 13 East, 238; Trinity House r. Clark 
(1815), 4 M. & S. 288 ; Tate v. Meek (1818), 8 Taimt. 
280 ; Savllle v. Campion (1819), 2 B. & Aid. 503 ; Christio 
V, Lewis (1821), 2 Brod. & Bing. 410 ; Sandemau v. 
Scurr (1866), L. R. 2 Q. B. 86. 

1768. .] — liOCKYER V. Offley, No. 

917, anle. 

1769. .] — Barratry is any fraudulent 

or criminal conduct against the owners of ship 
or goods by the master or mariners, in breach of 
the trust reposed in them, & to the injury of the 
owners although it may not be done wuth intent 
to injure them, or to benefit at their expense the 
master or mariners, & therefore where a master 
had general instructions to make the best pur- 
chases with dispatch, this would not warrant him 
in going into an enemy’s settlement to trade, 
wliich was permitted by the enemy, though liis 
cargo could be more speedily & cheaply completed 
there ; but such act, in consequence of which the 
ship was seized & confiscated is barratrous. 


A fraudulent breach of duty by the master in 
respect to bis owners, or, in other words, a breach 
of duty in respect to his owners, with a criminal 
intent, or ex malefinot is barratry, & with respect 
to the owner of the ship or gwds, whose interest 
is to be protected by the policy, it can make no 
difTerence in the reason of the thing, whether the 
prejudice he suffers be owdng to an act of the 
master, induced by motives of advantage to him- 
self, notive to the owner, or a disregard to those 
laws which it was the master’s duty to obey, & 
wliich, or it would not be barratry, his owners 
relied upon his observing (1.<0RD Eli^nborough, 
C.J.). — Earle v. Bowcroft (1806), 8 East, 126; 
103 E. B. 292. 

Annotations : — Consd. Wilson v. Rankin (1865), 6 B. & S. 

208. Apld. Cory v. Burr (1883), 8 App. Cas. 393. Refd. 

Grill V. General Iron Screw Collier Co. (1866), L. R. 1 

C. P. 600 ; Australasian Insce. r. Jackson (1875), 33 

L. T. 286 ; Westport Coal Co. v. McPhail, 11898) 2 Q. B. 

130. 

1770. .] — Bottomley v. Bovill 

(1826), 5 B. &. C. 210 ; 7 Dow. & By. K. B. 702 ; 

4 L. J. O. S. K. B. 237 ; 108 E. B. 79. 

1771. .] — Jones v. Nicholson, No. 

1810, post. 

1772. .] — Mentz, Decker & Co. v. 

Maritime Insurance Co., No. 1052, ante. 

1773. Necessity for fraud — Mistake of master 
insufficient.] — Phyn v. Boyal Exchange Assuu- 
ANC^E Co., No. 1783, post, 

1774. .] — Improper treatment of the 

vessel by the captain will not constitute barratry, 
although it tend to the destruction of the vessel, 
unless it be shown that he acted against liis own 
judgment. — T odd v. Bitchie (1816), 1 Stark. 
240, N. P. 

1775. .] — Bottomley v. Bovill 

(1826), 5 B. & C. 210 ; 7 Dow. & By. K. B. 702 ; 
4 L. J. O. S. K. B. 237 ; 108 E. B. 79. 

1776. .] — The insurer of a sliip is not 

liable for the expenses incurred by the delay of 
the vessel, for the purpose of recovering her 
cargo, when detained under process of a foreign 
country, if the ship itself be not detained by the 
process ; & the circumstances causing the de- 

tainer must be positively shown to have origi- 
nated in the fraud of the master, in order to 
support an averment of loss by his barratry. — 
Bradford v. Levy (1825), 2 C. & P. 137 ; By. 
&M. 331, N. P. 

(5) Barratrous Deviation. 

See Marine Insurance Act, 1906 (c. 41), sched. I., 
Buie 11. 

Deviation, generally, see Sect. 14, ante. 

1777. Master forced to deviate by crew.] — 
Elton v. Brogden, No. 1063, ante. 

1778. Loss during or after deviation.] — 
Vallejo v. Wheeler, No. 1767, ante. 

1779. Deviation by master for own purposes.] — 
(1) In an action by the assured of goods against 
the underwriters for a loss by the barratry of the 
master, proof that the person who was described 
in the policy as master, & who was treated with 
& acte(i as such, carried the ship out of her course 
for fraudulent purposes of his own primd facie, 
is sufficient to entitle pltf. to recover, without 


PART 11. SECT. 20, SUB-SECT. 4.— 
G. (a). 

Necessity for fraud — Mistake 
insufficient.}-— A mere error 
in judgment, or negligonco 
art ol the master, although 
is the total loss of the property 
where there has heeti no 
or fraudulent intent, is not 
— Wolff v, Mkrcrants In- 


1773 I. 

of master 
or defect 
on the p 
the result 
insured, 
criminal 
barratry. 


SURANCE Co. (1892), 31 N. B. R. 577. — 

CAN. 

1778 ii. .] — Conduct on the 

part of a master of a vessel leading to 
loss of the vessel will not, though 
against the interest of the owners, 
& extremely careless, he adjudged 
barratrous in the absence of proof of 
fraud. — Wilson, Harraway & Co. t\ 
National_Firk & Marine Insur- 


ance Co. OP New Zealand (1886), 
4 N. Z. L. R. 343 (S. C.).— N.Z. 

h. Express exception not necessary 
— To relieve insurers.] — It is not 
necessary that barratry should be 
expressly excepted in a marine policy 
to relieve the insurers from liability 
for such a loss. — O’Connor v. Mer- 
chants Marine Insurance Co. (1889), 
16 S. C. R. 331.— CAN. 
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Sect, 20. — Perils insured against: Sub-sect, 4, G. 
(b), (c), jd) & {€),] 

showing negatively that he was not the owner, 
or that any other person was. Such proof lies 
on deft., wishing to avail himself of it to establish. 
(2) Where the voyage insured was from Jamaica 
to New Orleans, which lies up the river Mississippi, 
& the captain proceeded on his voyage as far as 
the mouth of that river, & then dropped anchor 
& went up the river in his boat for a fraudulent 
purpose of his own : — Held : the dropping of his 
anchor with such fraudulent intent was an act of 
barratry, not merely a deviation. — Ross v. 
Hunter (1790), 4 Term Rep. 33 ; 100 E. R. 
879. 

Annoiation : — As to (2) Refd. Pbj^n v. Royal Exohanire 
Aesc‘ 0 . (1798), 7 Term Rep. 505. 

1780 . .] — Mentz, Decker & Co. v. Mari- 

time Insurance Co., No. 1052, ante. 

1781. Cruising for prize.] — Moss v. Byrom, 
No. 1100, ante. 

1782. Deviation for benefit of owners.] — Where 
the master acts only for the benefit of his owners, 
it is not barratry though it may be a deviation 
or breach of contract.— Stamm A v. Brown (1742), 
2 Stra. 1173 ; 93 E. R. 1108. 

Ayivntations : — Consd. Vallejo r. Wheeler (1774), 1 Cowp. 
145 ; Earle r. Kovveroft (180G), 8 East, 126. Kefd. Phya 
V. Royal Exchange Assco. (1798), 7 Term Rep. 505 ; 
Samuel V. Dumas, (1924] A. C. 431, 

1783. Deviation through ignorance of master.] — 

A deviation of a vessel from the voyage insured 
through the ignorance of the captain, or from any 
other motive not fraudulent though it avoids 
the policy, does not constitute an act of barratry. 
— Phyn V. Royal Exchange Assurance Co. 
(1798), 7 Term Rep. 505 ; 101 E. R. 1101. 

(c) Acts involving Forfeiture of Ship or Cargo. 

See xMarine Insurance Act, 1906 (c. 41), sched. T., 
Rule 11, 

1784. Leaving port to evade dues.] — If the 

master of a ship, intending to avoid the payment 
of port duties, attempt to run Iier out of port, & 
is stopped, the ship thereby forfeited, this is 
barratry in the master, & renders the underwriter 
of the ship liable, witliin the terms of a policy 
insuring against the barratry of the master. — 
Knight r. Cambridge (1724), 8 3Iod. Rep. 230; 

2 Ld. Kaym. 1319 ; 1 Stra. 581 ; 88 E. R. 165. 
Annotations .-—'Exvld. Eurle r. Roweroft (1806), 8 East. 
126. Reid. Vallejo v. Wheeler (1774), 1 Cowp. 113. 

1785. .] — Stamm A v. Brown (1742), 2 

Stra. 1173 ; 93 E. R, 1108. 


seized as forfeited, the underwriters are not liable 
for the loss. 

(2) If a ship is justly seized as forfeited for 
smuggling & afterwards restored, the under- 
writers are not liable for any damage happening 
to the ship by the perils of the sea, in the interval 
between the seizure & restoration. — PiPON r. 
Cope (1808), 1 Camp. 434, N. P. 

Aniwiaiions : — As to (1) Refd. Stuart v. Isemonger, The 

Diana (1842), 4 Moo. R. C. C. 12 ; Trlnder, Anderson 

V. Thames & Mersey Marino Insee., Trlnder, Anderson 

V. Ntjrth Queensland lusce., Same v. Weston, Crocker, 

[1898] 2 Q. R. 114. 

1789. Trading with enemy.] — E arle v. Row- 
CROPT, No. 1769, ante. 

1790. Breach of blockade.] — A sentence con- 
demning as enemy’s property a cargo, which the 
master had barratrously carried into an enemy’s 
blockaded port, although it may be conclusive 
evidence that the cargo was enemy’s property 
at the time of capture & condemnation, docs not 
disprove the allegation that the cargo was lost 
by the captain’s barratrously carrying the cargo 
to places unknown, whereby the goods became 
liable to & were confiscated. — Goi.dschmidt v. 
Whitmore (1811), 3 Taunt. 508 ; 128 E. R. 202. 

1791. Kidnapping native labourers — Knowledge 
of illegality.] — (1) I’acific Islanders Ih'otection 
Act, 1872 (c. 19), having prohibited the carrying 
of Polynesian native labourers in ships without 
a licence, under penalty of forfeiture of the ship, 
a master who, without the authority of his owners, 
but with a knowledge of the prohibition, ships 
& carries native labourers, & so brings about the 
seizure condemnation of his ship, commits 
an act of barratry in respect of which his owners 
may recover against their underwriteis. 

(2) Where a master ships carries Polynesian 
native labourers without a Ucence, against the 
provisions of the above Act, proof that the master, 
although he may never have seen the Act itself, 
or the proclamation thereof in the Australasian 
Colonies, was informed before shipping the 
labourers that such an Act existed, &. that it was 
illegal to carry them, is suliicient evidence to 
justify a jury in finding that he shipped & carried 
the labourers wilfully & with knowledge of the 
prohibition, so as to make his act bairatrous. — 
Australasian Insurance Co. v. Jackson (1875), 
33 L. T. 286 ; 3 Asp. M. L. C. 26, P. C. 

1792. Restoration after forfeiture — Damage in- 
curred between seizure & restoration.] — Pi ton 
V. Cope, No. 1788, ante. 


Annotations :■ Refd. Vallejo r. Wheeler (1774), 1 Cowp. 143 : 

V: Jxxohange Ashco. (1798), 7 Term Rep. 

oOo; karle r. Roweroft (1806), 8 East, 126; Samuel 
V. Dumas, [192 Ij A. C. 431. 


1786. Smuggling by master.] — Lockyer v. 
Offley, No. 917, ante. 


1787. 


— •] — If A ship be insured by the terr 

of the policy in any lawful trade, & the barrat 
of the master be mentioned as one of the ris 
to be borne by the insurer; the undeiwrite 
will be liable for a loss wdiich happens by ti 
barratry of the master by smuggling. For t] 
stipulation respecting the employment of 11 
ship in a lawful trade must be applied to the tra( 
in which the owners employ her. — Havelock 
Hancill (1789), 3 Term Rep. 277; 100 E. l 
573. 

Corv r Burr (1883), 8 App. Ct 
rio/.oi Mining Co. v. Alliance Inac^ 

1 IvU^J Ji XK « x3« 


1788. Smuggling by crew— NegUgence of owner.] 

— (1) If through the negligence of the owner of a 
ship insured, the mariners barratrously carry 
smuggled goods on board, whereby the ship is 


(d) Ship run away with by Master or Crew. 

See Marine Insurance Act, 1906 (c. 41), sched. I., 
Rule 11. 

1793. Barratry of crew — In conjunction with 
prisoner of war.] — The underwriters on a policy 
of insurance are not discharged by an act on the 
part of the assmed, which to a certain degree 
increases the risk, if it does not amount to culpable 
li^gligcnce. Therefore, where Spanish prisoneis 
of war were received on board a ship, & allowed 
the free range of it, & might have been reasonably 
expected to conduct themselves peaceably during 
the voyage, but who joined in a mutiny, & assisted 
to run away with the ship: — Held; the under- 
writers were liable for a loss so happening. — 
Toulmin V. Inglis (1808), 1 Camp. 421, N. P. 

1794. S. P. Toulmin v. Anderson (1808), 1 
Taunt. 227 ; 127 E. R. 820. 

Annotations : — Mentd. Gray v. Lloyd (1811), 4 Tamil. 130 ; 

Wilkinson V. Loudonsack (1814), 3 M. & 8. 117 ; Hentig 

V. StanifortU (1816), 6 M. & 8. 122. 

1795. Question for Jury.] — A vessel 

with liberty to chase & capture prizes, has some 
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Spanish prisoners on board. By means, which 
did not appear, they break loose, rise upon, & 
imprison the crew, with the exception of one 
sailor, who is heard upon the deck in conversation 
with them. The captain & crew, with the ex- 
ception of this sailor, are put on shore, & the 
Spaniards run away with the ship. Upon a loss 
alleged to be by barratry of the mariners, this 
is evidence to be left to the jury that such bar- 
ratry was committed. — Hucks v, Thornton 
(1816), Uolt, N. P. 30, N. P. 

Annotations : — Mentd. Gibson v. Small (1853), 4 H. L. Caa. 

353 ; Thompson v. Hopper (1856), 6 E. &: B. 172. 

1798. .]— Brown v. Smith, No. 2216, post, 

1797. Recapture.] — Falkner v, Ritchie, 

No. 2217, post. 

1798. Loss of cargo.] — Where a ship & 

cargo was barratrously taken out of her course by 
the crew, & the ship & part of the cargo sold, & 
the remainder sent home by another vessel : — 
Held : this was a total loss of the cargo from the 
time of the committing of the act of barratry. — 
Dixon v. Reid (1822), 5 B. & Aid. 597 ; 1 Dow. 
& By. K. B. 207 ; 106 E. R. 1309. 

1799. Barratry of master.] — A count on a policy 
of insurance laying the loss by capture, is sus- 
tained by evidence, that the ship was captured 
by a privateer ; although this happened from a 
collusion between the master of the ship & the 
commander of the privateer, & pltf. might have 
1 ‘ecovered under a count laying the loss by the 
barratry of the master. 

To prove a warranty, that a ship insured was 
of a particular nation, it is primd facie evidence, 
that she carried the flag of that nation at times 
when she was free from all danger of capture, & 
that the captain addressed himself to the consul 
of that nation in a foreign port. — Arcangelo v. 
Thompson (1811), 2 Camp. 620, N. P. 

Annotation ;“-Consd. Cory v. Burr (1882), 9 Q. B. D. 463. 

1800. .] — The captain of a vessel, in the 

due course of his voyage, put into port for the 
purpose of repairing damage, & while the repairs 
were proceeding, was absent, & continued absent 
for a much longer time than was necessary to 
finish the repair ; &, during his absence, procured 
forged papers. He afterwards returned to tlie 
vessel, & instead of proceeding on the voyage, 
carried the vessel to a foreign port : — Held : the 
act of barratry was committed during the absence 
of the captain, while the vessel was repairing. — 
Roscow V. Corson (1819), 8 Taunt. 684 : 129 
E. R. .550. 

1801. Part owner.]— Jones v. Nicholson, 

No. 1810, post. 

(e) Effect of Privity or Consent. 

1802. Privity of ship-owner.] — Vallejo v. 
Wheeler, No. 1767, ante. 

1803. .] — Lockyer V. Ofpley, No. 917, 

ante. 

1804. .] — Barratry can only be committed 

against the owner of the ship, & without his con- 
sent. — Nutt v. Bourdieu (1786), 1 Term Rep. 
323 ; 99 E. R. 1119. 

Annotations : — Refd. Earle v. Roworoft (1806), 8 East, 126 ; 

Atkinson & Hewitt v. Great Western Insoe. (1872), 27 

L. T. 103 ; Samuel v. Dumas, [1924] A. C. 431. 

1805. .] — Where the master of a vessel 

condemned for a breach of blockade swore he was 
bound for another destination ; — Held : this did 
not so disaffirm his owner’s privity & consent to 
the breach of blockade as to enable pltf. to recover 
as for a loss by barratry. — Everth v. Hannam 
(1816), 6 Taunt. 376 ; 2 Marsh. 72 ; 128 E. R. 
1080. 


1806. Ship fully laden — Right of freighters.] 

— If the owner of a vessel fully laden by the 
freighters collude with the captain to run her on 
shore : — Held : this amounts to barratry although 
by the terms of a charterparty entered into between 
such owner & the freighters the former was 
entitled to put goods on board during a previous 
part of the voyage. — Soares v. Thornton (1817), 

7 Taunt. 627 ; 1 Moore, C. P. 373 ; 129 E. R. 
250. 

Annotations: — ^Refd. Clirlstio v. Lewis (1821), 2 Brod. iic 

Blngr. 410 ; Sandoman v. Scurr (1866), L. R. 2 Q. B. 86; 

Samuel v. Dumas, Graham Joiut Stock Shipping Co. r. 

Merchants Marine Insce, (No. 2), [1923] 1 K. B. 692. 

1807. Scuttling — Overvaluation.] — Wlicre a 

vessel had been deliberately thrown away with the 
knowledge & consent of the owners, an action to 
recover on a marine insurance policy would not 
lie. — V isscherij Maatsciiappij Nieuw Onder- 

NEMING V. S(^OTTISH METROPOLITAN ASSURANCE 

Co., Ltd. (1922), 38 T. L. R. 458 ; 27 Com. Cas. 
198, C. A. 

1808. Without knowledge of 

freighter.] — V. the owner of the sliip, & D. shipped 
goods on a voyage from Hamburg to a i^ort in 
Asiatic Russia. The adventure was expected to 
be enormously profitable. The whole cargo 
shipped was valued at £8,000, but the total 
insurances effected amounted to £20,000, the 
profits being variously estimated at from 80 per 
cent, to 125 per cent. To secure these j^rofits, it 
was admitted that the goods had been overvalued 
to the extent of 25 per cent, to 30 per cent., A 
there were heavy insurances of commissions. 
Amongst the cargo was a shipment of spirits 
costing £1,000, but valued at £2,800. The ship 
went down in fine weather in mid-ocean without 
any known cause. D. brought an action to 
recover commission, profits on charter, & £1,800 
of the £2,800, insured on spirits. It was pleaded 
that the loss was not the consequence of perils of 
the sea ; that the concealment of the over insur- 
ance was concealment of a material fact, & that 
the goods were shipped wit h the fraudulent design 
of sinking the ship ; — Held: (i) an insurance on 
profits must be taken to mean possible profits; 
(2) scuttling a ship with the knowledge of V^., the 
siiipowner, but without iiie knowledge of D., the 
freighter, was barratry, in respect of which D. 
might recover against the underwriters. — Ionides 
V. Pender (1872), 27 L. T. 244 ; 1 Asp. M. L. V. 
432, N. P. ; previous proceedings, 26 L. T. 970 ; 
subsequent jyroceedings (1874), 1j. K. 9 Q. B. 531. 

1809. .] — Ifftfs., a Spanish Bank, 

made loans to A. & co., a firm of cloth manufac- 
turers. A. A co. gave to pltfs. as security a 
quantity of cloth A a number of shares in a shipping 
co., known as the B. co., controlled by A. A co. 
As their loans to A. A co. were not repaid pltfs. 
took over all the remaining stocks of cloth belong- 
ing to A. A co., A assumed the general control 
of A. A co.’s business. Pltfs. then purported to 
sell a quantity of tlie cloth to purchasers in 
Rumania A dispatched it from B. for G. on a 
steamer, the C., belonging to the B. co. The C. 
sank, many miles out of her coui*se, A became 
with the cargo, a total loss. Pltfs. had insuced 
the cloth with defts. A brought tliis action to 
obtain payment ; defts. refused to pay, on the 
ground that the steamer had been \^fuUy sunk 
with pltfs.’ connivance: — Held: upon the evi- 
dence, the steamer had been scuttled with pltfs.’ 
connivance, A the claim must fail. — Banco de 
Barcelona, etc. v. Union Marine Insurance 
Co., Ltd. (1925), 69 Sol. Jo. 747 ; 30 Com. Cas, 
316, 
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Sect. 20 . — Perils insured against: Sub-sect. 4, O* 
{ e), & H. (a), (b) & jc) ; sub-sect. 5.] 

1810. Privity of part owner.] — The master of a 
ip, who is also part owner, may commit bar- 
trv of the croods. Where the master, a part 
owner, ' 

writers 

tlie words “ barratry of the master,” 
under the words, “ all other perils, losses, 
misfortunes. 

Barratry is cheating, which might be done by a 

part owner, Ijpt not by a ’ 

sox, B.). — Jones r. Nicholson (1854), 10 

28 ; 2 C. L. R. 1230 ; 23 L. J. Ex. 330 ; 23 L. T. 

O. S. 140 ; 150 E. R. 342. 

Consd, Westport Coal Co. v. McPhail, [1898] 
Q-j T Insce. v. .Tackson (1875), 

66 1j. T. 286 ; Small v. United Kinprdom Marino Mutual 

f, Dumas, Gra- 

(No 2)‘’\^19^-inV^^B * ainrine Insce. 

1811 . After mortgage of share— Innocent 


S99. Einia. Thorman e. Dowirate S.S. Co., 11910] l 
K. B. 41(). Conad. Samuel v. Dumas, ri924J A. O. 431 
Refd. Jones v. Nicholson (1854), 10 Exoh. 28 ; Davidson 
r. Bumand (1868), L. R. 4 C. P. 117 ; Antony v. Etna 
Insco. (1869), 21 L. T. 473 : Hamilton, Fraser v. Pandorf 
(1887), 67 L. J. Q. B. 24 ; Wilson e. Xantho (Caiwo 
Owners) (1887), 12 App. Gas. 503 ; Jackson v. Muraford 
(1902), 8 Com, Cas. 61 ; Stott (Baltic) Steamers t>. Marten 
flJUC] 1 A. C. 304 ; Leyland Shlpplna Co. v. Norvrioh 
Union Fire luscc. Soo., [1917] 1 K. B. 87:1 ; Akt. Frank 
1 ’. Namaaim Copper Co. (1920), 90 L. J. K. B. 36. Mantd. 
N. B. Ry. V. Bmlhlll Coal Sc Sandstone Co., [1910] A. C. 

1 IG ; Masrnhild S.S. r. McIntyre, [1920] 3 K. B. 321. 

1816. All losses Incident to ship as such.] — 

Thames & Mersey Marine Insurance Co. v. 
Hamilton, Fraser & Co., No. 1575, ante. 


mortgagee.] — Small v. United Kinijuom Marine 
Mutual Insurance Assocn., No. C5G, a?i/r. 

1812. Privity of freighter — Innocent ship-owner.] 

^ WiLMER (1748), 2 Selwyn’s 

N. P. ] 3th ed. p. 903. 

: — ^Refd. Jones v. Nicholson (1851), 2 C. L. R. 

1813. Privity of charterer— Without knowledge 
of shipowner.] — Hoims v. Hannam, No. 022, ante. 

1814. .]— Mentz, Decker & (’o. v. 

Maritime Insurance Co., No. 1052, an/e. 

See Shipping. 


H. ” All Other Perils."' 

{a) hi General. 

sehed Insurance Act; 1900 (c. 41), 

cl Definition — All losses of marine character 

similar to cases enumerated.]— On a policy of 
i^urance on goods in the common fonn, where the 
Ship & goods were sunk at sea by another ship’s 
ming upon her, mistaking her for an enemy ; — 
e . the insured was entitled to recover upon a 
specml count, stating the particular circumstances ; 

the general words of the 

enilfo’i perils, losses,” etc. Senible : 

such a loss IS not a peril of the sea. 

The extent & meaning of the general words 

i"^®^ate subject of any 
indicia construction in our cts. of law. As they 

must, however, bo considered as introduced into 
the policy m furtherance of the objects of marine 
insurance, & may have tl.e effect ot exie^tng l 

covered by the special words, they are entitled to 

te material & operative words, & 

te have the due effect assigned to them in the 
construction of this instrument ; A which will be 
done by allowing them to comprehend A cover 
^’^ses of marine damage of the like kind with 
those which are specially enumerated A occasioned 

^ similar causes (Lord Ellenborougii C J ) 

CUI^N Butleb (1816), 6 M. & ™Vl , io5 
fsfi/N.P. proceedings (1815), 4 Camp. 

^loulal Marine Insce. (1880), 6 Q^^D S 

Mersey Marine Insce. p. Haniiton ‘ivksef nVw 7 T^ y ^ ^ 
Cas. 484 ; Knutsford S.S. rTilVanns 


PART II. SECT. 20, SUB-SECT. 4.- 

H# (ft)« 

k. Barratry not included unless 
expressly n\orUioned.}—'rhe general 
ter^ In a PoUcy of marine Insurance, 
all other perils, losses or misfortunes 


{h) Perils ejusdem generis. 

See Marine Insurance Act, 1900 (c. 41), sched. I., 
r. 12. 

1817. Jettison.] — The captain of a Spanish ship, 
in order to jn-event a quantity of dollars from 
falling into the hands of an enemy, by whom he was 
about to be attacked, threw the same into the sea, 
A was immediately afterwards captured. In an 
action upon a policy of insurance upon Spanish 
property, subscribed by British underwriters 
who, at the time of effecting the policy, knew that 
the assured were Spaniards, A that Spain was at 
war with the State, to whom the cajituring vessel 
belonged ■‘.-—Held : (1) this was a loss by jettison, 
that term, in a policy of insurance, signifying any 
tliroyJng overboard of the cargo for a justifiable 
cause ; (2) it was a loss by enemies ; (3) if not by 
jettison, in the strictest sense, it was something of 
the same kind, A therefore came within the words 
” all other losses A misfortunes.” — Butler v. 
WiLDMAN (1820), 3 B. A Aid. 398 ; 100 E. R. 708. 

Annotations :~As to (1) Re!d. Royal Mail Steam Racket Co. 
V. Englisb Bank ot Rio do Janeiro (1887), 19 (). B. D. 362. 

je (2) Distd. KaciauoiT n. Cidna Traders Insce., [1914] 

6 K. B. 1121. Cousd. Bocker, Gray r. London Ahsoc, 
Corpn., [1918] A. C. 101. As to CO Consd. l^hillips v. 
Nairnc (184 7), 4 i'. B. 343; Thames & Mersev Marino 
insce. r. Hamilton, Fraser (1887), 12 App. Cas. 484; 
The knight of St. Michael, [18981 P. 30. Umcrnllv, Refd. 
Anstralashin Insee. r. Jackson (1875), 33 L. T. 28(5. 

1818. Stranding.] — Where, in an action on a 
policy of insurance on ship, in the usual form, for 
twelve months, at sea A in port, the loss averred 
was as follows ; that the ship having arrived at 
the harbour of St. J., A discharged her cargo, it 
became necessary to place her, A she was accord- 
ingly placed, in a graving-dock, tlierc to bo 
rci>aired, A near to a certain wharf in the graving- 
dock ; A that, whilst she was there, by tin; violence 
of the wind A weather she was thrown over on 
her side, whereby she struck the ground with great 
violence, A was bilged, etc.: — Held: (1) this 
was a loss witMn the general words of the policy, 

” all other perils, losses, A misfortunes, etc.” for 
which the underwriters were liable ; (2) the above 
facts, with the additional circumstance of tliere 
being two or three feet water in the graving-dock 
when the accident happened, did not amount to 
a loss by perils of the sea. — Phillips v. Barber 
( 1821), 5 B. A Aid. IGl ; 106 E. R. 1151. 

Annotaiions : — As to (1) Apld. Dovaux v. J’Anson (1839), 

5 Bing. N. C. 519. Consd. Thamoy & Mersey 
Insce. w. Hamilton, Fraser (1887), 12 App. Cos. 484 ; 
Stott (Baltic) Steamers v. Marten, [1914] 3 K. B. 1262. 
As to (2) Consd. Thames & Mersey Marino Insce. v. Hamil- 
ton, Fraser (1887), 12 App. Cas. 484. Refd. Magnus r. 
Buttemer (1852), 11 C. B. 876. Generally, Refd. David- 
son V. Burnand (1868), 38 L. J. 0. P. 73. 

1819. Barratry.] — J onesv. Nicholson, No. 1810, 
afiie. 


^ hurt, 

damage of the aforesaid 
thereof," are not 
Bufllciont to entitle the insured to 

occasioned by the 
barratry of the master, where barratry 


has not been expressly mentioned in 
the policy, as one of the risks Insured 
against. — O'Connor v. Merchants 
Marine Insurance Co. (1889), 2(i 
N. 8. R. (8 R. & GO 514 ; 9 C. L. T. 
209 ; aifd. 16 S. C. R. 331.— CAN. 
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1820. Piracy.] — Palmer v. Naylor, No. 1761, 
ante. 

1821. Seizure by rebels of foreign power.] — 

Bolivia Rkpublic v. Indemnity Mutual Marine 
Assurance ('o.. Ltd., No. 1759, ante. 

1822. Inflow of water through open valve.]— 

Davidson v. Burnand, No. 1538, ante. 

1823. Explosion of boiler.] — The explosion of 
the boiler of a steamer is a peril insured against 
by a marine policy in the ordinary form. A 
steamer insured by a time policy became a wreck, 
by reason of the explosion of her boiler in ordinary 
weather under ordinary pressure of steam. The 
causa sine qu(i non of the explosion was that the 
boiler had become from external <fc internal 
corrosion by bilge water & “ scale,” too thin to 
resist the steam. The corrosion might have been 
discovered, & in some measure prevented, by 
ordinary care : — Held : though unseaworthiness 
was a causa sine qua non of the loss, the explosion 
was a proximate cause, & a peril iiLsured against. — 
West India Telegraph Co. p. Home & Colonial 
Insurance Oo. (1880), 6 Q. B. D. 51 ; 50 L. J. 
Q. B. 41 ; 43 L. T. 420 ; 29 W. R. 92 ; 4 Asp. 
M. L. C. 341, C. A. 

Annotations : — Overd. TliatueB & Mersey, Marino Inscc. r. 

Hamilton, Fraser (1887), 12 Aiip. Cas. 481. Reid. 

Hallantyno v. Mackinnon, [189(5] 2 0. 11. 455 ; Knutsford 

!8..S. V. Tellinanns (1908), 99 L. T. :199 ; Stott (Haltic) 

Htt'amers v. Marten, [1914] 3 K. B. 1262. 

1824. Bursting of air chamber.] — Thames & 
Mersey Marine Insurance (’o. v. Hamilton, 
Fraser & (Y)., No. 1575, ante. 

See, also, Sub-sect. 4, H. (c), 'post. 

1825. Fire — Cargo of coal becoming heated.] — 

The Knight of St. Michael, No. 1718, ante. 

1828. Loss of ship by scuttling.] — Samuel (P.) 
A (^o. V. Dumas, No. 606, ante. 


(c) The Inchmaree Clause. 

1827. Whether part of Lloyd’s perils clause — 
Addition to Lloyd’s perils clause.] — Weakness in 
the design of a connecting rod of a marine engine 
is not a “ latent defect ” within the meaning of 
a jtolicy of insuranct* against ” latent defects in the 
machinery.” A connecting rod is not ejusdeni 
generis with a shaft. Their functions are different, 
inasmuch as they transmit power by strains which 
are of an essentially dilTerent character. 

The Inchmaree clause in a policy of marine 
insurance cannot be treated as a part of the 
ordinary IJoyd’s perils clause, 'nor can the general 
words in the Lloyd’s perils clause bo added to the 
Inchmaree clause, inasmuch as the latter clause is, 
as its opening words, ” This insurance is also 
specially to cover loss of,” etc., show, a special 
clause to cover certain particular risks which it 
proceeds to enumerate. 

A time x^olicy of marine insurance upon the hull 
& machinery of a vessel, a torjiedo-boat destroyer, 
contained a clause ” against fire in ships & on 
board on stocks, trials all marine risks to com- 
j)letiou & acceptance by the Admiralty.” The 
policy also contained the ordinary Lloyd’s peril.s 
clause covering damage or loss by fire, <fe expressly 
provided that there was leave to go on trial trips 
in ballast or otherwise: — Held: (1) the words 
“trials” denoted a risk insured against, & not 
merely, like the preceding expressions “ in shops ” 
& “ on board on stocks,” a period or state of things 
during which the vessel was to be insured against 
fire ; (2) loss through breakage of a connecting 
rod under the stress of a trial was a misfortune 
covered by the word “ trials.” — Jackson v. 

J. — VOL. XXIX. 


Mumford (1904), 52 W. R. 342 ; 20 T. L. R. 172 ; 

9 Com. Cas. 114, C. A. 

Annotation : — Oenernlly, Refd. Stott (Baltic) Steamers v. 

Marten, [1914] 3 K. B. 1262. 

1828. .] — A steamer was insured by 

a time policy against perils ” of the seas . . . <to 
of all other perils, losses, & misfortunes.” The 
policy also included the conditions of the Institute 
time clauses as attached. Clause 3 of the attached 
clauses fjrovided as follows : — “ In port & at sea, 
in docks & graving docks ... in all i>laces, 
on all occasions, services & trades whatsoever & 
wheresoever. . . Clause 7 provided “ This in- 
surance also specially to cover . . . loss of or 
damage to hull or machinery . . . through any 
latent defect in the machinery or hull.” The 
steamer while lying in dock was taking on board 
a boiler weighing 30 tons from a floating crane. 
The boiler as it descended caught upon the coam- 
ings of the hatch. This caused the strain upon the 
chain to he lessened & the floating structure upon 
which the crane was mounted listed away from the 
steamer by the operation of a counter-balance, the 
boiler came free with a jerk, <fc the pin of the 
shackle attached to the rope by which the boiler 
was being lifted broke, & the boiler fell into the 
hold & damaged the ship: — Held: the loss was 
not covered by the general words in the body of the 
policy, as it was not due to a peril, loss, or mis- 
fortune of a marine character, or of a character 
incident to a ship as such ; nor by clause 3 of the 
attached clauses, as that clause could not be read 
as enlarging tlic risks covered by the policy ; nor 
by clause 7 of the attached clauses as that clause 
could not he read into the ordinary Lloyd’s perils 
clause in the policy so as to make the general 
words in that clause applicable to clause 7. — 
Stoti' (Baltic) Steamers, Ltd. v. Marten, 
11910] 1 A. C. 301 ; 85 h. J. K. B. 97 ; 114 L. T. 
91 ; 32 T. L. R. 85 ; 00 Sol. Jo. 57 ; 13 Asp. 
M. L. C. 200 ; 21 Com. Cas. 144, H. L. 

1829. Latent defect in machinery.] — A policy 

of insurance for one year from May 18, 1902, 
upon a vessel while in port, provided : “ This 

insurance also specially to cover loss of &/or 
damage to hull or machinery . . . through exx)lo- 
sions, bumting of boilers, breaking of shafts, or 
through any latent defect in the machinery or hull.” 
While the vessel was in port in 1902 during the 
currency of the policy the sliaft was drawn, & 
a fracture was discovered which caused the con- 
demnation of the shaft. The shaft had previously 
been examined in 1900, when no defect was 
discovered. Between 1900 & 1902 the vessel had 
been on several voyages. The fracture discovered 
in 1902 was the direct result of an imperfect weld 
in 1891 which left a latent defect : — Held : the 
assured not having x^roved that the defect first 
became patent while the vessel was in port during 
the currency of the policy, they were not entitled 
to recover from the underwriters the cost of 
replacing the defective shaft. — Oceanic S.S. Co. 
V. Faber (1907), 07 L. T. 466 ; 23 T. L. R. 673 ; 

10 Asp. M. L. C. 515 ; 13 Com. Cas. 28, C. A. 
Annotation : — Folld. Hutchins r. Royal Exchange Assce. 

Corpn., [1911] 2 K. B. 398. 

1830. Latent defect in hull.] — Hutchins 
Brothers v. Royal Exchange Assurance 
Corpn., No. 791, ajile. 


Sub-sect. 5. — “ All Risks.” 

1831. Scope of clause — Addition to ordinary 
perils.] — By a policy of insurance a fox terrier 
dog which had taken several prizes was insured 
from the Mersey to Bombay, & thence by rail to 

Q 
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Sed. 20. — Perils insured against : Suh-secis. 6 <Er 6, 
A. & B.\ 

Lahore. The policy was i 

Lloyd's policy, with the addition of the following 
written clause— “ This insurance is against all 
risks, including mortality from any cause, jetwson, 
& 'W’ashing overboard, but w’alking at Lahore, 
Punjab, to be deemed a safe arrival. During 
the transit, tlic dog was injured, & in consequence 
of the injury was unable upon arrival at Lahore 
to use one of its legs, being, therefore, o^y 
capable of locomotion upon three legs : — Held : 

(1) the risk of the injury was covered 
policy, inasmuch as the insurance against “all 
risks ’’ was an addit ion to the ordinary jierils ; 

(2) the words “ walking at Laliore, Punjab, to be 
deemed a safe arrival ” did not merely qualify the 
risk of mortality, but had reference also to the 
other risks insured against, so that if the dog 
walk('d at I^ahoro within the meaning of the 
policy no claim under it could b<* made ; (3) “ walk- 
ing at Lahore meant that the dog must be 
capable of locomotion in the usual way, uj)on four 
legs, k as it was unable to use one leg, the insurers 
were liable under the poliev. — J ac ob r. (Iavilu^r 
( 1002), S7 L. T. 20 ; oO W. H. 42S ; 18 T. J.. K. 
402 ; 7 Com. Cas. 1 Hi. 

Annotatwns : — Ja to ([) Refd. Cent nrv Bank ef New York 
City V. Monntain T. L‘ B. KiG; Bri»isli &' 

Forciprn Mnriiu' Insce, v. Gaunt, llti'ii] 2 A. G. -11. 
OcnrruUy, Refd. iSciiloss v, .Stevens, fltiOG] 2 K. B. GG5. 


1832. All accidental risks whatsoever.] — 

(1 ) Jly a policy of insuranc(‘ in the printed form 
of an ordinary Lloyd’s policy, with the addition 
of the following clatises in l>Te or writing, goods 
were insured at & frotn “ on board the import 
vessel at Sa vanilla kj or Cartagena to any place 
or places in the interior of the Kepublic of Colombia 
with liberty to proceed to any place or places in 
the interior irrespective of what may bo stated in 
the invoices <k/or elsewhere. Including all risks 
of robbery with or without violence, all risks of 
damage by insects k all clauses as attached.” 
The attached clauses contained (inter alia) the 
following provisions : “ Including ... all risks 

by land k by water ” k “ Including risk from the 
act of (rod, the King’s enemies, fire k all other 
daug(‘rs k accidents of the seas, rivers & naviga- 
tion, k errors k default therc^of ” ; also “ Includ- 
ing all risks excepted by the negligence clause 
wliich may he inserted in or attached to charter- 
party k/or bill of lading.” 


During the tran.sit between Savanilla, a port 
in the Kcpublic of Colombia, k Medellin, a town 
in the interior of the Keymblic, fourteen bales of 
the goods were damaged ; twelve of them by an 
abnormal delay in the transit which necessarily 
involved exposure of the goods to damp, one by 
accidental wetting, k another by accidental wet- 
ting & injury by worms :~Held : the words “ all 
risks by land k by water ” must be read literally 
as meaning all risks whatsoever. The words were 
intended to cover all losses by any accidental cause 
of any kind, k as the damage to the goods was a 
lo.ss within that category the underwriters were 
liable for it. 

(2) Damage by insects would not in my opinion, 
be covered by tlie ordinary printed risks in a 
Lloyd’s policy (Walton, J.).— Sciilos.s Brothers 
V, STEVEN.S, [1900J 2 K. B. 665 ; 75 L. J. K, B. 
927 ; 96 L. T. 205 ; 22 T. L. B. 774 : 10 Asp. 
M. L. C. 331 ; 11 Com. Cas. 270, C. A. 

Annoiatityns ; — As to (1) Coosd. British k. Foreign Marino 
Jrisce, V. Gaunt, [1921] 2 A. C. 41. Refd. VincortteUi v. 
Rowlett (1911), 105 L. T. 411 ; Century Bank of New 
York (’ity v. Mountain (1913). .'JO T. L. ft, 1 66. (fenerally, 
Refd. Tannenbaum v. Heath, fl908J 1 K. B, 1032. 


1888. AU Uiwlul rliks.]— BamsH A 

Foreign Marine Insurance Co. u* Gaunt. No 
627» ante. 

1884. ConflscRtion by irovernment of assured.]— 

A neutral insuring a^nst all risks until wrfely 
warehoused in the wai'ehouse of the consignee, an 
adventure in furtherance of the objects of British 
commerce, is protected by the policy against 
confiscation by the act of his own govt. un£r the 
Berlin & Milan decrees. — Bazett v. Meyer (1814) 
5 Taunt. 824 ; 128 E. R. 917. 

AMUiitUion : — Refd. Aubert r. Gray (1862), 32 L. J. Q. B. 
60. 

1835. Damage during land transit.]— Schloss 
Brother.'^ v. Stevens, No. 1832, ante. 


Sub-sect. 6. — "War Risks. 

A, Definitions. 

1836. “The war region.”]— By a supplemental 
agrt‘t?ment to a chartei*party, if the vessel w'as 
ordered by the chart4jrers to trade “ in the war 
r«*gion ” war risk.s insurance premiums paid by the 
owners were to be refunded to them by the 
chfirterei’s. 

In Get, 1916, wliilo the ves-sel was trading in 
American waters, a (ierman submarine destroyed 
in a ft*w days six vessels k tlien was not seen again, 
within the art*a approximate to that in which tlu'f 
vesst‘1 was trading, k would in future be trading 
by the ordera of the charter<*rs. Tlie owners 
insured the ship against war risks, & sued for the 
premiums so jiaid ; — Held : t he words “ in the 
war region ” indicated the area w'here fi*om time to 
time war affected the risk which vessels would run. 
Although tliese words were not cai>able of a fixed 
geographical meaning, nevertheless the circum- 
stances vs’cre such that it was reasonable to hold 
that at the time that the premiums W'cre paid the 
ship was trading in the war region k pltfs. were 
therefore entitled to recover. — Dominion Coal 
Co., l.TD. 1 '. Maskinonge S.S. Co., Ltd. (1918), 
87 L. J. K. B. 459 ; 118 L. T. 115 ; 34 T. L. K. 
212 ; 11 Asp. M. L. V. 237, 11. J.. 

1837. “ Warlike operations ” — How determined.] 
— llARKlSONS, l/FD. V. SHIPPING CONTROLI.ER, 
No. 1861 , post. 

1838. Transport of war materials.] — The 

transport of war material from one war base to 
another is a “ warlike operation ” within the 
meaning of that expression when contained in a 
policy of marine in.surance. — C ommonwealth 
Shipping Representative v. Peninsulah & 
Oriental Branch Service, [1923] A. C. 191 ; 92 
L. J. K. B. 142 ; 39 T. L. R. 133 ; 67 Sol. Jo. 182 ; 
28 Com. Cas. 296, H. L. ; affg. S. C. sub nom» 
Re Peninsular k Oriental Branch Service 
& Commonwealth Shipping Representative, 
[1922] 1 K. B. 706, C. A. ; sub nom. Peninsular 
k Orientai. Branch Service v. Commonwealth 
Shipping Representative (1921), 38 T. L. R. 93. 

Annolfiiions .— FoUd. Atlantic Transport Co. v. Transports 

director (1921), .‘IH T. L. H. 160. Refd. Charonte 8.8. Co. 

V. Transports Director (1921), .38 T. L. R. 148 ; A.-Q. e. 

Adelaide S.S. t:o., [1923] A. C. 292. 

1839. Damage by agent of enemy govern- 

ment.] — A policy of reinsurance upon goods per 
named steamship from Bahia to New York con- 
tained the usual f.c. & s. clause, the material words 
of which were “ Warranted free from all conse- 
quences of hostilities or warlike operations whether 
before or after the declaration of war ” : — Held : 
the word “ hostilities,” as used in the clause, meant 
hostile acts, by persons acting as the agents of 
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sovereim powers, or of such organised &i con- 
siderable forces as were entitled to the name of 
rebels, as contrasted with mobs or rioters, & did 
not cover the act of a mere private individual 
acting entirely on his own initiative, however 
hostile his action might be ; (2) the word “ agent ’* 
in this connection was not limited to the strict- 
ness with which the words agent & principal are 
used in business transactions. 

A person is acting as the agent of his govt, 
within the meaning of the clause, when, knowing 
that the settled & concerted policy of that govt, 
is to avail itself of the efforts of all its subjects, 
whether naval, military, or civilian, to destroy 
enemy life & property as occasion offers, he uses 
such opportunity as presents itself in furtherance 
of that policy. — Atlantic Mutual Insurance 
Co. V. King, [1919] 1 K. B. 307 ; 88 L. J. K. B. 
1001 ; 120 L. T. 191 ; 35 T. L. B. 164 ; 14 Asp. 
M. L. C. 430 ; 24 Com. Cas. 107. 

1840. Sailing without lights.] — Atlantic 

Transport Co., Ltd. v. Transports Director 
(1921), 38 T. L. B. 160. 

Annotation : — Rsfd. Adelaide S.S. Co. v. R., [1923] 1 K. B. 

59. 

13, Presumption in Case of Missing Vessel. 

Oi'dinary presumxition in case of missing vessels, 
see Sect. 16, sub-sect. 1, (^., ante. 

1841. Ship missing in war region — Ordinary pre- 
sumption displaced by evidence.] — The steamship 
Oriole was insured by deft. co. against ordinary 
marine perils, war risks being excluded, & she was 
insured by deft, J, against war risks. 8he left 
liondon for Havre in a seaworthy condition on 
.Ian, 29, 1915, <fc was last seen on .Ian. 30, off 
Dungeness. Two other steamers were torpedoed 
off Havre by a (ierman submarine on Jan. 30 : — 
Held : on the evidence the Oriole had been lost 
by a war risk, & therefore deft. .1. was liable on 
his policy, but deft. co. were not liable on their 
policy. — General Steam Navigation Co., Ltd. 
V. Commercial Union Assurance Co., Ltd., 
Same v. .Ianson (1915), 31 T. L. B. 630. 

1842. .] — 13y a policy of insurance a 

vessel was insured against all perils of the sea for 
twelve months. Loss in consequence of hostilities 
<fc warlike operations was excepted. During the 
currency of tlie policy, <fc during the continuance 
of a state of war between England & Germany, the 
vessel in fair weather commenced a voyage from 
Hull to tlie Tyne. After leaving the mouth of tlie 
Humber she was never seen again. In an action 
by the assured upon the policy in respect of her 
total loss : — Held : in tliese circumstances, the | 
vessel must bo presumed to have been lost by being 
torpedoed or by striking a floating mine, & not by 
ordinary perils of the sea, & deft, was accordingly 
entitled to judgment. — Macbeth & Co. v. King 
(1916), 86 L. J. K. B. 1004 ; 115 L. T. 221 ; 32 
T. L. B. 581 ; 13 Asp. M. L. C. 442. 

Annotation : — Refd. Conipania Maritima of Barcelona r. 

WlBhart (1918), 87 L. J. K. B. 1027. 

1843. .] — British & Burmese Steam 

Navigation Co., Ltd. v. Liverpool & London 
War Bisks Insurance Assocn., Ltd. & British 

Foreign Marine Insurance Co., Ltd., No. 1633, 
ante. 

.] — Pltfs., who were the owners 
of a steamship, insured the hull & machinery 


against war risks, defts. being the underwriters. 
Pltfs. also insured her against marine perils with 
other underwriters. On Jan. 7, 1917, during 
the currency of the policies, the vessel, while steam- 
ing up the east coast of England with a cargo of 
copper pyrites, passed Great Yarmouth & nothing 
was heard of her afterwards. In an action on the 
policies against war risks the defence \\ as that the 
vessel was lost by perils of the sea : — Held : on the 
evidence, in all probability the vessel struck a 
mine or was torpedoed, & pltfs. were entitled to 
recover. — Euterpe S.S. Co., Ltd. v. North op 
England Protecting & Indemnity Assocn., 
Ltd. (1917), 33 T. L. B. 540. 

1845. .] — Compania Maritima op 

Barcelona v. Wishart, No. 1635, ante. 

1846. .] — A well-found sailing sliip 

laden with timber left Gulf Port in Mar. 1917, for 
Fleetwood, but never arrived. For a considerable 
part of her voyage she would have had to pass 
through an area off the Irish coast where German 
submarines were operating freely. From the time 
when the sliip started to the time when she might 
have reached the area infested by submarines 
there was bad weather, but not such as would 
render it probable that the sliip had foundered 
owing to bad weather, though there was just a 
possibility that this might have occurred. Other 
vessels with a similar starting point & a similar 
destimition at the same time had been destroyed 
by submarines in the area in question. The 
owners had insured against marine perils, exclud- 
ing war perils, & the War Bisks Insurance Office 
had issued a certificate of insurance against war 
perils. The owners brought an action against the 
marine risks underwriters, & presented against 
the Crown a x)etition of right in which they alleged 
that the loss was due to a war peril. The two 
cases were heard together, & the judge held that 
the owners had failed to prove a loss by war risks, 
& that therefore the loss must be attributed to 
perils of the sea, & he gave judgment against the 
marine risks underwriters dismissed the jietition 
of right ; — Held : as on the facts there was only 
a bare possibility that the vessel had not reached 
the area infested by submarines the proper con- 
clusion was that the loss was due to a war risk, 
& judgment should be entered for the marine risks 
underwriters in the action & for the suppliants on 
the petition of right. — Munro, Brice & Co. v. 
Marten, Munro, Brice & Co. v. B., [1920] 3 K. B. 
94 ; 89 1j. J. K. B. 1009 ; 123 L. T. 562 ; 36 T. L. B. 
241; 15 Asp. M. L. C. 45; 25 Com. Cas. 112, 
C. A. 

Annotations : — Refd. ZacharloBsen v. Importers & Exporters 

Marine Insce. (1921), 40 T. L. H. 297. Mentd. Gibbs v. 

Gibbs & Hoathcoto (1920), 123 L. T. 206 ; Smith r. Q. W. 

Ry., [1921] 2 K. B. 237 ; Falcon r. Famous Players Film 

Co. (1925), 42 T. L. R. 91. 

1847. “ Mine risks only, including 

missing.”] — A marine insurance policy, issued in 
1920, was “ against mine risks only as per Nor- 
wegian conditions, including missing,” for a 
voyage from Newport News to Gothenburg. 
The vessel left Newport News for Gothenburg on 
Oct. 1, 1920, & was never heard of again. In 
an action on the policy : — Held : the under- 
writers had in effect agreed that, if the ship were 
missing, Sc if nothing else were known, it should 
be presumed that the loss was attributable to a 
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1. Ship missing in war region .] — A 
vessel was repairing In a foreign port 
when lost heard of, & under oircum- 
stanoes which gave room to believe 
that she would not soil till a remittance 


to pay for the repairs was made from 
this coimtry. A dooloratioii of war 
was issued by the foreign power ; & 
no accounts arriving of the vessel, 
nor any letters from the master or 
any of the marines, the declaration 
of war, He the acknowledged fact that 


other vessels had botm seized, as being 
the best proof that the natiu« of the 
case admitted of : — Held : suiheiont 
to subject the underwriters. — i'^RiKR 
V. Sandikman (1809), 15 Fac. Coll. 
373.— SCOT. 

Q 2 
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Sect, 20 . — Perth insured against: Suh-sect, 0, B, 
C. d: D.] 

mine, & therefore pltfs. were entitled to n'cover.- 
ZACHAIUESSEN r. jMrOHTEKS A ^ 

Marine Insurance Co. (1021), 10 P. L. 1C -07 , 
29 Com. Ca.s. 202, C. A. 


C. ('oIlhioH. 

1848. Collision result of warlike operation - 
Ramming supposed enemy submarine.] A 

steamer which was insured by a marine policy 
containing the f.c. s. clause, & by tv\’0 policies 
covering I’isks excluded by the f.c. A' s. clause, met 
a semi-submerged object which the captain took 
to be a German submarine. lie rammed the 
object in order to destroy it, & his ship was injured 
& sank. In an action against the marine risks 
underwribu’s & against the war risks underwriters : 
— Held : whether the object was a German sub- 
marine or not the captain honestly bidieving it 
to be a Gcnnan submarine took the reasonable 
(jourse, & his act was a warlike operation or a 
consequence of hostilities A the action succeeded 
against the war risks underwriters & failed against 
the marine risks underwrit<*rs. — Henry & Mad- 
Gregor, Ltd. Marten & North of England 
Protection A Indemnity Assocn. (1918), 34 
T. L. R. 504. 

Annotfxiion : — Refd. Britain C'o. e. R.. (irevii r. British 

India Steam NaviR'atioii Co., British India Steam Navig-a- 
tion Co. r. Liverpool & London War Bisks Insce, Assoen.. 
[19211 1 A. C. 99. 

1849. Steaming full speed without lights — 

By Admiralty orders.] — In Mar. 1915, the steam- 
ship St. Oswald was requisitioned by the Director 
of Transports taken into the service of the 
Admiralty on the terms of a charterparty which 
provided that “ the Admiralty shall not he liable 
if the vessel be lost ... in consequence of . . . 
any . . . cause arising as a sea risk,” but the 
Admiralty took the risk of ‘‘ all con.sequences of 
hostilities or warlike operations.” On Dec. 31, 
1915, in pursuance of instructions from tlie 
Admiralty, the ship was steaming at full speed on 
a very dark night with her lights obscured, being 
(engaged in the operation of evacuating troops 
from Gallipoli, when she sighted on her star- 
board bow a French battleship which was also 
steaming without lights, but almost immediately 
disclosed them. The St. Oswald ported her | 
helm A disclosed her port light, A the battleship 
almost simultaneously star-boarded her helm. 
The ships were thus brought on to courses forming 
intersecting circles, A a collision occurred wliich 
caused the 8t. Oswald to sink A become a total 
loss. It was admitted that neither vessel was to 
blame : — Held : the loss of the ship was a ” conse- 
quence of warlike operations ” within tlie meaning 
of the charterparty, A the Admiralty were liable. — 
British A Foreign S.S. Go. v. H., [1918] 2 K. B. 
879; 87 L. J. K. B. 910; 118 L. T. 040; 34 
T. L. R. 546 ; 02 Sol. Jo. 701 ; 14 Asp. M. L. C. 
270, C. A. 

Annotations: — Distd. Larchgrovo S..S, v. li. ( 1919 ) 36 

T. L. 11. 108 : Britain 8.8. Co. v. R., (lic*on v. British 
India Steam Navigation Co.. British India Steam Naviga- 
tion Co. V. Liverpool & London War Risks Insce. Assocn., 
[1921 ] 1 A. C. 99 ; Harrisons «. Shinping Controller, [ ] 921 1 
1 K. B. 122, Consd. A.-G. V. Art! Coastors, Liverpool & 
London War Risks Insce. Assocn. S.S. Richard De 
Larrinaga Marine Underwriters, [1921] 2 A. C. 14] ; a.-G 
V. Adelaide .S.S. Co., [1923] A. C. 292, Eefd. Atlantic 
Transport Co. v. Transports Director (1921), 38 T. L. R 
160; Charente .S.S. Co. v. Transports Dinjctor (1921), 
38 T. L. R. 148 ; Commonwealth Shipping Reprtiscntalive 
V. Peninsular & Oriental Branch Service, [1923] A. C. 191. 

1850. .] — In 1916 the steamship 

W. was taken over by the Admlty. for use as a 


hospital sMp upon the terms of charterparty 
T.99, the Admlty. accepting liability for all war 
risks, including ” all consequences of hostilities 
or warlike operations,” while the owners under- 
took th(‘ maritime risks. Tlie W. wuis used as an 
ambulance transport. A was armed wdth a gun, 
A had on board a few Royal Navy men to work it. 
Her masttu* w as instrueteil tliat if he were attacked 
by a submarine A saw’ an opportunity of ramming 
it, he should do so. Wliile carrying wounded 
men with doctors A nurses from Havre to 
Southampton, A being navigated without lights 
on a dark A liazy night, A proceeding at full speed 
by the orders of the Adinmalty, the IF. collided 
with another slup A was damaged. The IF. was 
found to be alone to blame f(ir tlie collision, which 
was du(5 to the negligence of those in charge of 
lier ‘.—Held : (1 ) the IF. was engag<*d in a w’arlike 
operation at the time of the collision ; (2) the 

dominant A effective cau.se of the loss was the opera- 
tion in wliicli the IF. was engaged A, whether it 
wuis skilfully or unskilfully conducted, the liability 
tlierefor attached to tlie ( 'rown under the terms of 
the charterparty. — A.-G. r. Adelaide S.S. (\)., 
[1923] A. i\ 292 ; 92 L, J. K. B. 537 ; 39 T. L. R. 
333 ; ()7 Sol. .lo. 155 ; 28 t^oin. Gas. 315 ; sub tumi. 
Adelaide S.S. Go. r. R., 129 L. T. 161 ; 16 Asp. 
M. Ij. C. 178, H. li. ; subsequent proeeedings, sub 
noni. A DEI AIDE S.S. Go. v. R. (1924), 93 L. J. 
K. B. 871. G. A. 

1851. — — Collision with destroyer on patrol 
duty — Both ships without lights.] — A merchant 
ship was insured by one set of underwTittTs against 
sea risks A by another set against war risks, 
including ” all consequences of liostilitie.s or war- 
like operations.” On the night of .luly 23, 
1917, she was sailing in convoy from the GnittRl 
States to England, tt at the same time a British 
W'ar ship w’as proceeding on a voyage to pick up 
another conv(^y. The war ship ran into the 
merchant ship A damaged her. The night was 
dark A both vessels w(*rc sailing wdthout lights. 
Neither sliiji was to blame for th<i coULsion : — 
Held : at the time of the collision the war ship was 
engaged in a warlike operation A the collision w’as 
directly caused by that operation ; conse(iuently 
the W’ar risks underwi'it<*rs were liabhi for the 
damage. — A.-G. v. Ard Goasters, Iht)., Irver- 
pooL A London War Risks iNsuitANUE Assoi'N., 
Ltd. V. S.S. Richard De Larhinaga Marine 
Underwriters, [1921] 2 A. C. 141 ; 91 L. J. 
K. B. 31 ; 125 L. T. 548 ; 37 T. J.. R. 6512 ; 15 
Asp. M. J.. G. 353 ; 26 Com. Cun. 352, 11. J.. ; 
affg. S. sub nom. Rh'Haud De Larrinaga 
(Owners) v. Admiralty (kjMHs., 11920] 3 K. B. 
65, O. A. ; affg. S. C. sub noin. Ard Goasters, 
Ltd. V. R. (1919), 35 T. L. R. 004 ; (1920), 36 
T. L. R. 555, G. A. 

innotations: — Distd. Larchirrovc S.S, v. R. (1919), 30 
T. L. R. 108. Consd. Britain S.S. Co. r. R., Green v. 
BritiHh India Steam Navigation Co., BrJtiHli India Strain 
NaviKation Co. v. Liverpool A London War Risks Insce. 
Assocn., fi92l] 1 A. C. 99 ; Adelaide S.S. Co. v. R., [1923] 

1 K. B. .59. Reid. Charonto .S.S. Co. v. TranBi)ortK Diroemr 
(1921), 38 T. L. R. 148 ; Harrisons v. Slilp ping: Controller, 
[1921] 1 K, B. 122 ; Admiralty Comrs. v. Bryuawel S.S. 
Co. (1923), 40 T. L. R. 78; Commonwealth Shipping 
Represontativo r. Peidnsular & Oriental Branch Service 
[1923] A. C. 191. 

1852. Collision between vessels In convoy.] 

— A vessel sailing in convoy during the war was 
sunk by collision caused by confusion in which 
the convoyed vessels were involved through the 
Icadii^ vessel being blown up. Neither of the 
colliding vessels was guilty of negligence : — Held : 
as the blowing up of the leading vessel was a war- 
like operation, A as the loss of the sunk vessel 
followed as the direct A natural result, the loss was 
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consequent on a warlike operation within the f.c. 
& 8. clause, & the war risk underwriters were liable. 
— The Caroline (1921), 37 T. L. R. 617. 

1863. Collision result of negligence.] — A vessel 
belonging to suppliants was requisitioned by the 
Admiralty oh the terms of the charterparty known 
as T.99, under which the owners took marine risks 
& the Oown took war risks. The vessel, having 
loaded a cargo of iron ore & having joined a con- 
voy, came into collision at night with an American 
vessel, wliich was a cargo ship, cliartered to the 
United States navy, manned by naval ratings, & 
carrying munitions for the American Army in 
France. Both vessels were by govt, orders navi- 
gating without lights. Suppliants’ vessel was lost. 
There was negligence on the part of the American 
vessel, & no negligence on the part of suppliants’ 
vessel. On a petition of right, which alleged that 
the loss was due to a war risk : — lleAd : the negli- 
gt'nce on the part of those navigating the American 
vessel was negligence in their capacity as ordinary 
seamen A not in their capacity as members of the 
armed forces of the Unik^d Wtakis, A therefore the 
loss was due to a marine risk A the xietition must be 
dismiss(‘d. — Lauchgrovp: (Owneus) v, R. (1919), 
36 T. L. R. 108. 

AnmdaiionH .•-—Consd. A.-G. v. Adelaide S.iS. Co., 1 192:i] A. C. 

292. Refd. Britain S.S. Co. v. R., Green v. BritiHh Iiulia 

81/OUin Navi>j:atlou Co., British India Steam Navi|?atlon 

Co. r, Idverpool London War Risks Insco. Absocu., 

1 15)21 1 I A. C. 99 ; Harrisons v. .Shipping: Controller, L1921 j 

1 K. B. 122. 

71. SirandiiKj. 

1854. Whether war operation proximate cause — 
Extinction of lights.] — Ooods consisting of six 
thousand five liundred bags of eolTec*, valued at 
i^25,00(), on board the ship I/iincood, were insured 
on a voyage from Kio de .lamhro to New Orleans, 
A thence to New York ; tin* policy containing the 
following warranty, “ Warranted free from cap- 
ture, seizure, A detention, A all the consequences 
thereof or of any atbunpt thereat, A free from all 
coiLsequences of hostilities, riots, or commotions.” 
At the time of the ship’s departure from lUo, the 
Northern States of America, called ‘‘ federals ” 
were at war with the Southern States, called 
‘‘ confederate's.” The ship was a federal ship ; 
the cai'go the property of neutrals. On his voyage 
from New Orleans to New York, the master of the 
f/uiivood, being out of his reckoning, A supposing 
that he had passed Oape Hatteras, a dangerous 
headland on the coast of North Carolina, instead of 
keeping his course N. N. E., changed it to W., 
A consequently went on shore about ten miles 
south of the Cape, without any possibility of getting 
off again. It appeared that until recently a light 
had always been kept burning at Cape Hatteras, 
wliich in ordinary weather was visible at a distance 
of from 20 to 30 miles ; but that. North Carolina 
being at this time in the possession of the con- 
federates, they had extinguished the light for the 
purpose of harassing the federal shipping. The 
Linwood being thus on shore a short distance 
from the land, the confederate oHicers came ott’ to 
her A took the captain A his papers on shore, A 
detained him A ultimately the rest of the crew on 
shore as prisoners. The wi’eck took j^lace on 
July 17. On July 18, the weather was rough, A 
nothing could be done. But, on July 19, certain 
persons called ” wreckers,” or “ salvors,” oflicei*s 
appointed by the federal government for that 
purpose, came down A got one hundred A fifty 
bags of coltee on shore, ayiparently, undamaged ; 

A it was proved that they might have got on shore 
one thousand more, but for the interference of the I 


confederate troops, who wanted to obtain the 
cargo for themselves. On July 20, the weather 
becoming again boisterous, the shix) broke up, A 
all the cargo on board was lost : — Held : under 
these circumstances, the insurers were liable as 
for a partial loss in respect of the coffee wliich 
remained on board incapable of being saved, the 
proximate cause of the loss being a peril of the sea, 
A not the hostile act of the conJfederate troops in 
extinguishing the light ; but that, as to so much 
of the cargo as was actually saved, A as to that 
which would have been saved but for the inter- 
ference of the troops, this was a loss by a “ conse- 
quence of hostilities,” within the warranty, A 
for this the insurers were not liable. 

The maxim ccvma proxima non reniota speciaiur 
is peculiarly applicable to insurance law. The loss 
must be immediately connected with the supposed 
cause of it (Erle, C.J.). — Ionides v. Universal 
Marine Insurance Co. (1863), II C. B. N. 8. 
259; 2 New Rep. 123; 32 L. J. V. P. 170; 8 
L. T. 705 ; 10 Jur. N. S. 18 ; 11 W. R. 858 ; 1 
Mar. L. C. 353 ; 143 E. R. 445. 

AnnolatinriH : — Distd. BrUish & Foreign S.S. Co. v. R., [1918] 

2 K. B. 879. Apprvd. British S.S. Co. v. R., Greon v. 
British India Steam Navijration Co., British India Steam 
Navigation Co. v. Liverpool & London War Risks Insce. 
Assocn., [19211 1 A. C. 99. COQSd. Harrisons v. Shipping 
Controller. [1921] 1 K. B. 122; A.-G. v. Adelaide S.S. 
Co., [1923] A. C. 292. Reid. M.'irsden v. City & County 
Assce. (1865), L. R. 1 C. P. 232 ; Dent v. Smith (1869), 
L. R. 4 Q. B. 414 ; Taylor Dunbar (1869), L. R. 4 C. P. 
206 ; Cory v. Burr (1882), 47 L, T. 181 ; luuian S.S. Co. 
V. Bischotl (1882), 7 App. Cas. 670 ; Andersen v. Marten, 
[1908] A. 0. 334 ; Coxo v. Employers* Liability Assco. 
Corpu., [1916] 2 K. B. 629 ; Leyland Shipping Co. v, 
Norwich Union Fire Insco. Soc., [1918] A. C. 350 ; ]Miinro, 
Brice v. War Risks Assocn.. [1918] 2 K. B. 78 ; AVllson 
Shipping Co. v, British A Foreign Insce., [1920] 2 K. B. 
25 ; Adelaide S.S. Co. v. R. (1924), 93 h. .7. K. B. 871. 
Mentd. Lloyd v. General Iron Screw Collier Co. (1864), 

3 H. & C. 284 ; Lidgett r. Secretan (1870), L. R. 5 C. P. 
190. 

1855. .] — Pltfs. insured their vessel 

the A., with deft. A other underwriters against 
” war risks, French conditions, including extinc- 
tion of lights,” etc. A week later, while on a voyage 
from Itoucn to the Bristol Channel, the A. run on 
the rocks of the Cape de la Uogue, the light on 
wliich owing to the war had been extinguished. 
The master of the A. admitted that lie had not 
attem])ted to steer A would not have steered by 
the light, but said that if it liad been burning he 
would have seen it A thus realised that he had 
left his course. In an action by pltfs. on the 
policy : — Held : as it was impossible to conclude 
that the iiresence of the light would have certainly 
led to the saving of the vessel, the loss could not 
be said to result from the ” extinction of lights,” 
A therefore, deft, was not liable under the policy. — 
Le Quellec et Fils v, Thomson (1916), 80 
L. J. K. B. 712 ; 115 L. T. 224 ; 13 Asp. M. L. C. 
445. 

1856. .] — France (William), Fenwick A 

Co., Ltd. v. North op England Protecting A 
Indemnity Assocn., No. 1628, ante. 

1857. .] — The Adinlty. requisitioned a shij) 

on condition that they would pay for the loss of 
the ship if it was excluded from an ordinary marine 
policy with the f.c. A s. clause. The ship was 
torpedoed A was towed some distance but ulti- 
mately was driven ashore by a storm A became 
a total wreck : — Held : as the storai would not 
have caused the loss of the ship if she had not been 
torpedoed, the loss was excluded from a marine 
policy A fell on the vVdmlty. — Lobitos Oil 
Fields, Ltd. v. Admir.vlty Comrs. (1918), 34 
T. L. R. 466, D. 0. 

1858. .] — A ship was insured against 

among other things perils of the sea by a time 
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Sect, 20. — Perils insured against: Sub-sect. 6, D.; 
sub-sect. 7. Sect, 21 ; Sub-sects. 1 2, A.] 

policy containing a warranty against all conse- 
quences of hostilities. The ship, while on a voyage 
from South America to Havre, was torpedoed 
by a German submarine twenty-five miles from 
Havre. The torpedo struck her well forward & 
she began to settle down by the head, but with 
th(^ aid of tugs she reached Harve on the evening 
of the same day, when she was taken alongside 
the quay in the outer harbour. A gale sprung up, 
causing her to bump against the quay, & the 
harbour authorities fearing that she would sink 
& block tlu‘ quay, ordered her to a berth inside 
the outer breakwater, where she was moored. 
She remained there for two days, taking the 
ground at each ebb tide, but floating again with 
the flood, & finally her bulklieads gave way, & 
she sank became a total loss. The sliipowners 
brought an action on the policy claiming to 
recover as for a loss by perils of the sea : — Held : 
the giounding was not a novus casus interv>enicn.H, 
& the torpedoing was the proximate cause of the 
loss ; consequently the underwriters were 
protected by the warranty against all consequences 
of hostilities.— I jEYland Shipping Co. v. Noii- 
WHcii Union Fire Insurance Society, [1918] 
A. C. 350 ; 87 L. .T. K. B. 395 ; 118 L. T. -120 ; 
34 T. L. R. 221 ; 02 Sol. Jo. 307 ; 14 Asp. M. L. C. 
258, H. L. ; ajfg., [1917] 1 K. B. 873, C. A. 

Annotations : — Consd. France, Fenwick v. North of Englaiid 
Protecting & Indemnity Assocn., [1917] 2 K. H. 522; 
Stoomvaart M. Sophie H. v. Mercliants' Marino Insce. 
(1918), 35 T. L. K. 25 ; Harrisons v. Shipping (liontroller, 
[1921] 1 K. B. 122 ; Samuel v. Dumas, [1924] A. C. 431. 
Keid. Bockor, Gray v. Loudon Assco. Corpu., [1918] A. C. 
101 ; British & Foreign S.S. Co. v. R., [1918] 2 K. B. 
879 ; Britlsli S.S. Co. v. 11., British India Steam Naviga- 
tion Co. V. Green & Liverpool & London War Risks Insco., 
[1919] 2 K. B. 670 ; Mountain r. Whittle, [1921] 1 A. C. 
615 ; Adelaide S..S. Co. v. K., [1923] 1 K. B. 59 ; Com- 
jailia Martiartu v. Royal Exchange Assce., [1923] I K. B. 
>50 ; Royal Exchange Assoc, v. Kingsley Navigation Co., 
1923] A. C. 235; The Christol Vinnen, (1924] P. 208. 
deutd. Curtis r. Mathews. [1918] 2 K. B. 825 ; Ho Hooley 
HU Rubber &; Cliemical Co. & Royal lusce., [1920] 1 
K. B. 257 ; Wilson r. United Counties Bank, [1920] 
A. C. 102. ^ 

1859. Deviation to avoid mine — Vessel out 

of course.] — Pltfs.’ vessel was insured by a marine 
policy A also by a war risk policy, & when she was 
on a voyage during the currency of the policies, 
& when owing to a mistake in the navigation she 
was out of her course, suddenly a floating mine was 
seen on the port bow, and to avoid it the helm 
was put hard a-port, with the result that the vessel 
ran on a sandbank and became a total loss : — Held : 
as the true reason for the grounding of the vessel 
was that at the time the captain did not know 
where he was, the loss fell on the marine risk 
undeiwriters & not on the war risk underwriters. — 
Moor Line, l/ro. v. King (1920), 36 T. L. R. 799. 

1860. .] By a time policy a steamship was 
insured against perils of the sea & stranding, & 
the policy contained the usual f.c. & s. clause. By 
another time policy the steamship was insured 
against the risks excluded by the f.c. & s. clause 
including “ all consequences of hostilities or war- 
like operations by or against the King’s enemies.” 
During the currency of these policies the steamship, 
one of four merchant ships carrying cargoes of 
cotton, while proceeding under convoy, ran upon 
a reef of rocks & became a total wreck. Tlie vessels 
were zigzagging & were upon an unaccustomed 
course, the night was dark, A tlie currents were 
variable A of unknown direction A force. The 
master was under the orders of the naval ollicer 
in charge of the convoy, A was not responsible 
for the course taken. There was no negligence 


on the part of either the master or the naval officer. 
The vicinity was infested by submarines, but no 
submarine was known or suspected to be present 
at the time ; — Held : the loss was not the proxi- 
mate consequence of a warlike operation A conse- 
quently fell upon the marine underwriters. — 
Britain S.S. Go. v. H., Green v. British India 
Steam Navigation Co., British India Steam 
Navigation Co. v, Liverpool A London War 
Risks Insurance Assocn., [1921] 1 A, C. 99 ; 
89 L. J. K. B. 881 ; 123 L. T. 721 ; 30 T. L. R. 
791 ; 64 Sol. Jo. 737 ; 15 Asp. M. L. C. 58 ; 25 
Com. Cas. 301, H. L. ; a^g., [1919] 2 K. B. 670, 
C. A. 

Annotations : — Apld. S.S. Larcligrovo r. R. (1919), 36 
T. L. R, 108; Harrisons v. Shipping Ck)ntroller, [1921] 
1 K. B. 122. Distd. A.-G. V. Ard Coasters, Liverpool 
& London War Risks Insco. Assocn. r. S.S. Richard Do 
Larrinoga Marine Undenvrllers, [1921] 2 A. C. 141. 
Consd. Charcute S.S. Co. v. Transports Direetor (1921), 
38 T. L. R. 148 ; Commonwealth Shipping Represeniativo 
v. Peninsular & Oriental Branch Service, [1923] A. C. 191. 
Refd. A.-G. V. Adelaide S.S. Co., [1923] A. C. 292. 

1861. Following escort into harbour.] — 

In determining whether a vessel is engaged in a 
warlike operation, the dominant features of tlie 
sliip A the dominant object of the voyage must be 
looked at. The presence of a few soldiers aboard, 
whetlier wounded or unwoimded, would not turn 
a mercliantman into a transport or change an 
otherwise peaceful voyage into a warlike under- 
taking. 

The steamship Inkonka was requisitioned by the 
Admlty. on tlie terms of the charterparty 'i’. 99 
which provided that the Admlty. were not to be 
held liable if the steamer should be injured by a 
sea risk, but that the Admlty. took the risk of 
‘‘all consequences of hostilities or warlike opiira- 
tions.” By th<‘ tc-rms of the charterparty the 
hikonka was bound to obey the orders of the 
Admlty. A its officers. She sailed under Admlty. 
orders from Salonica bound to Taranto in Italy, 
having on board hospital stores for the Britisli 
Govt. A a few British trooi)8 A officers. When 
proceeding towards Taranto she was navigating 
the war region, A was therefoi'e sailing without 
lights, A was escorted by a British destroyer. She 
was ordered by the d(‘stroyer to follow a pilot 
escort wliich had come out of Taranto to escort 
the vessels into the port. She did so, although 
the master would not have attempted witliout 
the destroyer’s orders to enter the port, A lie only 
sought to do so in the darkness in reliance on the 
pilot escort. After following the pilot escort for 
upwards of half an hour the master of the Inkonka 
suddenly lost sight of tlie pilot escort’s lights A 
seeing a red light on his port bow immediately 
put his helm hard aport A almost immediately 
afterwards ran ashore A sustained damage. There 
was no negligence on the part of the mastor of the 
Inkonka :~Held : the Admlty. were not liable 
for the damage to the Inkonka, inasmuch as 
although she was stranded whilst b(dng navigatod 
under war conditions, the damage to her did not 
arise in conscqucmce of warlik(3 operations. — 
Harrisons, Ltd. v. Shipping (’ontroller, [1921] 

1 K. B. 122 ; 90 L. J. K. B. 384 ; 124 L. T. 540 ; 
36 T. L. R. 880 ; 15 Asp. M. L. C. 270. 

Annotation: — ^Reid. Adolaldo H.S. Co. v. R., [1923] 1 K. B. 
59. 

Proximate cause of loss.] — See Sect. 20, sub- 
sect. (2), an/e. 


Sub-sect. 7. — Other Losses. 

1862. ** Explosions A other causes whatever on 
shore or otherwise — Ship sunk by mines.] — 
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Pltfe. insured a steamship & the freight with defts. 
by identical policies which contained the clause, 
warranted free from capture, seizure, detention, 
& all other consei^uences of hostilities, piracy, 
riots, civil commotions & barratry excepted,” & 
also the clause, “ This insurance also specially to 
cover loss . . . through explosions, riots, or other 
causes of whatever nature arising either on shore 
or otherwise howsoever.” The vessel struck three 
mines & the third mine sank her. There was a 
llussian minefield 28 miles from the point where 
she was sunk. In an action on the policies : — 
Held : the whole contract was subject to the 
clause exempting from liability for consequences 
of hostilities, & this clause applied to all warlike 
acts resulting in the owners being deprived of their 
ship, whether by destruction or not, & pltfs. could 
not recover. — Stoomvajrt Maatschappij Sophie 
II. V. Merchants’ Marine Insurance Co., Ltd. 
(1910), 89 L. J. K. B. 834 ; 122 L. T. 295 ; 36 
T. L. It. 73 ; 64 Sol. Jo. 99 ; 14 Asp. M. L. C. 497, 
H. L. 

AnriotcUion : — Rofd. Britain H.S. Co. v. H., Oroou in BritiHh 
India Stoam Navigation Co., British India Stoain Naviga- 
tion Co. n. Liverpooi & London War Ri3k‘^ insce. Assocn., 
[1921] 1 A. C. 99. 

1863. “ Stoppage of refrigerating machinery ” — 
IneUlciency of machinery — No actual stoppage.] — 

Pltfs. took out a policy of marine insurance on 
produce, including chickens & ducks, sliipped from 
Hankow to the United Kingdom. The policy 
insured against loss “ caused by a stoppage of 
refrigerating machinery for more than 24 con- 
secutive hours.” On the voyage the refrigerating 
machinery was losing its carbon dioxide, & in 
order to limit the consumption the engineer 
cut off one of the compressors, but the machinery 
as a whole did not stop or threaten to stop. Pltfs. 
brought an action against the insurance co. for 
loss which they alleged to liave been caused by a 
breakdown of the machinery within the policy : — 
Held : the mere inefficiency of the i-efrig(U‘ation 
did not constitute a stoppage of the madiincry 
witliin the policy, & pltfs. were not entitled to 
recover. — Vestey Brothers v. Union Insurance 
Society of Canton (1918), 34 T. L. It. 232, C. A. 

1864. Mortality.] — Sr. Paui. Fire & Marine 
Insurance Co. v. Moricie, No. 1738, ante. 

1865. .] — Van Laun r. Thames tSt Mersey 

Marine Insurance Co. (1905), cited in IJ Com. 
Cas. at pp. 163, 165. 166 ; on appeal sub noin. 
Thames & Mersey Marine Insurance Co., Ltd, 
V. Van Laun & Co. (1905), [1917] 2 K. B. 48, n., 
H. L. 

Anriotafioiia : — Consd. St. Paul Fire & Marino Insco. r\ 
Morleo (1906), 11 Com. Cas. 153. Mentd. Hood i\ West 
End Motor Car Packing Co., [1917] 2 K. B. 3H. 

General average losses.] — See Sect. 21, post. 
Salvage charges.] — See Sect. 22, sub-sect. 2, 
post. 

Particular charges.] — See Sect. 22, sub-sect. 2, 
post. 

Suing & labouring charges.] — See Sect. 22, sub- 
sect. 3, post. 


Sect. 21.— GENERAL AVERAGE, 

Sub-sect. 1. — What is General Average. 
See Shipping. 


Sub-sect. 2. — Liability of Insurer. 

A. In General. 

See Marine Insurance Act, 1906 (c. 41), s. 06 
(4), 8. 2 (5), (6). 

1866. Insurer not guarantor of contribution to 
general average.] — Hick v. London Assurance, 
No. 1889, post, 

1867. .] — Steamship Balmoral Co. v. 

Marten, No. 1876, post. 

1868. Liability not dependent on words of policy.] 

— Steamship Bai..moral Co. v. Marten, No. 1876, 
post. 

1869. General average expenditure — Liability for 
assured’s proportionate share.] — Action on a 
policy on ship at & from London to the East 
Indies, until her arrival at her port of discharge 
on the outward voyag(j. Loss by iierils of the 
seas. Ship was chartered from London to the 
East Indies, there to deliver her outward cargo 
& return thence with a cargo for England into tlie 
Thames, & there make a true delivery, etc., & it 
was agreed that the charterers should, upon con- 
dition that the ship performed her voyage & 
arrived at London <fe not otherwise, pay freight 
for every ton of goods that should be brought 
home at so much per ton ; the ship sailed on the 
voyage insured & in the course of her outward 
voyage incurred an average loss, but was re]^aired 
& afterwards performed her voyage, & the freight 
was received '.-—Held : the freight was liable to 
contribute to general average, & the underwriter 
was entitled to deduct in respect of such contribu- 
tion. — Williams v. London Assurance Co. 
(1813), 1 M. & S. 318 ; 105 E. R. 119. 

Annotdtions : — Expld. Cox V. May (1815). 4, M. & S. 152. 

FoUd. Carisbrook S,S, Co, London & I’rovincial Marino 

& (ienorai Itisce., [1902] 2 K, B. 681. 

1870. .] — A ship was chartered to 

proceed to a foreign port, there load a cargo &; 
bring it home, the chartered freight being payable 
on delivery of the cargo. While the ship was 
proceeding in ballast to her port of loading she 
grounded, & a general average sacrifice was made. 
She subsequently continued her voyage, loaded her 
cargo, delivered it, & received the freight — Held : 
the chartered freight was liable to contribute to 
the general average sacrifice. — Steamship Caris- 

I BROOK Co. V. London & Provincial Marine & 
General Insurance Co., [1962] 2 K. B. 681 ; 
71 L. J. K. B. 978 ; 87 L. T. 418 ; 50 W. R. 691 ; 
18 T. L. R. 783 ; 46 Sol. Jo. 699 ; 9 Asp. M. L. C. 
332 ; 7 Com. Cas. 235, C. A. 

1871. Foreign adjustment.] — The 

Mary Thomas, No. 1888, post. 

1872. General average sacrifice — Liability ex- 
cluded by custom — Jettison of goods on deck.] — 

(1) In an action by the owner of a steam vessel 
against the underwriter upon a policy on the 
vessel for time, the declaration stated that certain 
pigs were thrown overboard for the safety of the 
ship, & that pltf. was afterwards forced to con- 
tribute to the general average. Plea, that the 
pigs were laden on deck, by reason whereof defts. 
were not liable to contribute to the average : — 
Held : bad for not showing that such lading was 
improper under the circumstances. 

(2 ) Semble : a plea of a custom of trade in 
London may be supported by proof of a custom 
prevailing in London & other English ports. 

(3) Semble : where a record stat(‘s a custom 
that the jettison of goods stowed on deck shall not 
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1869 i. Oeneral average expenditure — 
Liability for assured's proportionate 
share.] — Robinows & Maiuoribanks 


r. Ewing’s Trustees (1876), 3 R. 
(Ct. ot Sees.) 1134 ; 13 Sc. L. 11. 692.— 

SCOT. 

m. .] — Spooner v. Western 


AasURANCE Co, (1870), 38 U. C. R. 

62.— CAN. 

n. .] — Steinhoff v. Roy at. 

Canadian iNSUitANCE Co. (1877), 42 
U. C. It, 307.- CAN. 
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Sect. 21. — General avcra^je: Sub-scct. 2^ A.&B.; 
subsect. S, A. B. (a).] 

bind the shipowner to contribution for general 
average, or a custom that it shall not entitle him, 
in case of his so contributing, to recover the amount 
from the underwriter on the ship, the pleading is 
bad, for not limiting the custom to cases where 
the party discharged is ignorant of the mode of 
stowage. 

(4) Where issue is joined on the question whether 
a party liad notice tliat goods would be stowed 
according to such alleged custom, proof of the 
usage of trade, though strong evidence of know- 
ledge, is not sufficient to induce the ct. to assume 
the fact of notic(s contrary to a finding of the jury 
negativing such notice. — M jlward v. Uibbeht 
( 1842), 3 Q. B. 120 ; 2 Gal. & Dav. 142 ; 11 L. J. 
Q. B. 137 ; 7 L. T. 70 ; 0 Jur. 700 ; 114 E. R. 
452. 

Annotations : — ./s to (1) Consd. Wright r. Marwood (1881), 

7 Q. B. 1). : Apoliiiiaris Co. v. Nord Doutscho Inscc., 

11<)(»4] 1 K. B. 252. Reid. Hall v. Jansdii (1855), 24 
Ij. T. O. vS. 289; Miller r. Tetlieringtou (18C:i), 9 ij. T. 
291 : Koyal p]xrhange yiiiiining Co. r. Dlxoti (188(5), 12 
App. Cas. 11. As to (i) Reid. Sweeting ii. Pearce (1859), 
7 C. B. N. S. 449. 

1873 . .] — Miller v. Tethkrikg- 

TON, No. 322, ante. 

1874 . Liability for whole loss — Insurer 

subrogated to rights of assured — In respect of 
general contribution.] — A. insured goods at Can- 
ton by a policy which included jettison among 
the perils insured against . The goods were jet- 
tisoned in circumstances which entitled A. to 
a general average contribution from the owners 
of th(i ship & of the rest of the cargo, which 
arrived safely at Jjondon, Uie y>ort of discharge. 
A. having sued the underwriters for the whole 
amount insured, without having fii’st collected the 
contributions to which he was entitled from the 
other owners of the ship & cargo; — Held: (1) 
lie was entitled to recover ; the underwriters, 
having paid him, would be then entitled to stand 
in his place with respect to the general average 
contribution ; (2) the liability of the underwriters 
under the policy could not be varied by a cu.stom, 
alleged to exist in the port of I.<ondon, between 
merchants ^ underwriters to hold the latter liable 
only for the share of the loss cast upon the owner of 
jettisoned goods in the general average statement. 
— Dickenson v. Jardine (1808), L. R, 3 C. P. 
039 ; 37 D. J. C. P. .321 ; 18 L. T. 717 ; 10 W. R. 
1109 ; 3 Mar. L. C, 120. 

Annotations : — As to (1) Expld. The Mary TliomaH, [1894] 
1*. 108. Consd. Balmoral S.S. C'o. v. Marten, [1901] 2 
K. B. 890 ; Montgomery r. laOcmnity Mutual Marino 
luscc., [1902] 1 K. B. 794. Refd. Dixon r. Whitworth, 
Dixon & 8ea Inece. (1879), 4 C. P. D. 971 ; Scarunianga v. 
Martin, Maninanrl (1885), 52 L. T. 7(54 ; The Knight of 
St. Michael, [1898] 1*. 90 ; Leyland .Shipi»lng (Jo. v. 
Norwicli Union Eire Inscc. Soc., [1917] 1 K. B. 879. 
As to (2) Refd. The Brigolla, [1893] P. 189; Hick v. 
London Assce. (1895), 1 Com. Cas. 244 ; Balmoral 
Co. V. IVIarten, [1901] 2 K. B. 89H ; [Montgomery v 
Indemnity Mutual Marino Insce., [1902] 1 K. B. 734, 

1875 . .] — STEAM.SH1P Bal- 

moral Co. V. Marten, No. 1870, post. 

1876 . General average contribution — Liability for 
assured’s proportionate share.] — Pltfs. insured for 
£33,000 their ship, which was valued at £33,000 
in the policy. During the currency of the policy 
salvage services were rendered to the ship, <te 
general average expenses were incurred. In the 
salvage action the sliip was valued at £40,000, 
& this value was also taken in adjusting the ship’s 
contribution in general average :~Held : pltfs. 
were only entitled to recover under tJie policy 
thirty- three foi*tieths of the amount due from the 
ship for salvage & in general average. 


If it be shown tiiat a practice is erroneous it 
is not binding on the ct. There is a well-known 
practice in England amongst underwriters & 
average adjusters whereby, if the policy value of 
the ship is less than her contributory value adopted 
in the average adjustment, or less than the amount 
at which the ship was valued in a salvage action, 
the same proportionate probate is made upon the 
average assessment against the ship when in- 
demnity is sought against the underwriters, unless 
otherwise provided in the policy. 

It is necessary to ascertain the nature of the 
claim of the insured owner in cases where there has 
been either a general average sacrifice or payment 
of a general average contribution, or payment of 
the whole or a contributory sharti under a salvage 
award. In each of these cases the claim of the 
insured owner is a claim for a loss by perils of the 
sea ; either something has been sacrificed to 
avert a peril for the benefit of all or salvage has 
been paid for the benefit of all. But there is an 
obvious difference in ilic links of the chain of cause 
& effect between a case where masts have been 
sacrificed or cargo jettisf)ne(l to avert a peril of 
the sea, & a case where the loss consists of the sum 
whicli has to bt; contributed, so as to distribute 
the burden of the general average sacrifice or the 
burden of the salvage award. In tlie former 
case a part of the ship or cargo has been lost by 
voluntary sacrifice necessitated by perils of the 
sea, whereas in the latter case it is impossible to 
say what loss there lias been until the general 
average contributions have been adjusted or until 
the salvage award has been made A the burden of 
it distributed. 

Losses for which underwrit ers are liable without 
any adjustment A losses for which underwriters 
are liable only after adjustment differ in two 
respects. The former can be recovered as jiar- 
ticular average losses, which the latter generally 
cannot. 

In a case of jettison of goods entitling the cargo 
ownei*s to general average contribution from the 
owners of the sliip, the insured cargo owner is 
entitled to recover from the underwriters the whole 
amount insured without liaving first collected the 
contribution to wliich he was entitled from the 
ship & other owners of cargo, & the underwriters 
having i)aid the cargo-owner, would be entitled 
to stand in his jjlace with respect to general 
average contribution, whereas losses for which the 
underwriters arc only liable after adjustment 
clearly cannot be sued for until after adjustment, 
A then only to the extent of the insured owners’ 
share of liability according to the statement of the 
average adjustei*s. 

Neither in a case of general average contribution 
nor in the case of salvage proper is the underwriter 
a guarantor of the contributions due under the 
average statement, or the salvage award, from the 
other owners interested, but still the loss by ship 
in having to pay salvage is not a loss dependent on 
the salvage being for the benefit of owners other 
than the shipowner. It is a direct loss by the 
peril of the sea, which the salvors are entitled to 
recover from each owner to the extent that their 
volunteer services have benefited him. 

The liability of the underwriters does not 
depend on the words of the policy, but upon 
salvage being made by the law of the land or the 
general law inariiime a direct A immediate conse- 
quence of perils of the sea (Vaughan Williams, 
L.J.). — Steamship Balmoral (’o. v. Marten, 
[1901] 2 K. B. 890; 70 L. J. K. B. 1018; 85 
L. T. 380 ; 60 W. R. 36 ; 17 T. L. R. 705 ; 9 
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Asp. M. L. C. 2.54 ; 0 Com. Cas. 298, C. A. ; affd., 
[1002J A. C. 511, 11. L. 

Awiotatiovs .—Retd. Thamew & MerHoy INIarine Iiihcp. t\ 

BritlHh & Chilian S.S. Co,, [IDl.'iJ 2 K. ]J. 214. Mentd. 

The Commonwealth, [11107] P. 210. 

1877. Increased value policy — Contributory 

valuation In excess of policy valuation.] —A steam- 
ship was insured by ordinary policies for £39,000, 
& was therein valued at the same sum. By 
another policy a sum of £1,855, was insured, &; 
was to be upon increased value of hull, machinery, 
etc., & the policy, both in the body of th(; docu- 
ment At upon a slip attached, was designated as 
being “ against the risk of total, constructive or 
compromised total loss as settled on hull &. 
machinery policies but including as per clause 
attached liability for general average, salvage 
charges, sue & labour expenses or claims under the 
running-down clause in excess of the declared 
value in hull & machinery policies. . . .” 

During the time covered by the i)olicies salvage 
services were rendered to the steamer, At therti was 
a general average expenditure. At by reason of the 
value of the steamer adopted in tluj salvage action 
At the contributory value in respcict of the general 
average expenditure being each m excess of 
£39,000, the proportions of the salvager award At 
of the ship’s contribution to the gcmeral average 
expenditure borne by the oi-dinary j)olicies were 
respectively less than the salvage award At tlie 
ship’s contribution to the general average expendi- 
ture ; At, therefore, an excess liability in both 
cases attached to tlie shipowner : — 11 rid : the 
IJolicy for £1,855, was one of the usual marine 
policies upon a res with the ordinary ancillary 
clauses. At not one of the unusual policies against a 
liability ; At therefore the basis upon which the 
assurers undoi' the policy for £1,855, were liable to ' 
contribute to the excess amount of salvage 
general average respectively was the payment by 
them of proportionate parts thereof in the pro- 
IHjrtions that the £1,855 bore to the total exc<iss 
valuation A:, total excess contributoi'y value of the 
steamship respectively. — IIoj.man A: Sons, Ltd. 
V. Meiu’hants Marine Insurance Co., jl919] 

1 K. B. 383 ; 88 L. J. K. B. 435 ; 120 L. T. 478 ; 
35 T. L. B. 138 ; 14 Asp. M. L. 0. 433 ; 24 Com. 
Cas. 102. 

1878. Loss not incurred through peril insured ' 
against — Mistaken assumption of fire.] — Under 
a mistaken assumption of lire the captain of a 
ship caused steam to be turned into the hold to 
extinguish the supposed lire, & so damaged pltfs.’ 
goods. On a claim by tliern for a general average 
loss against defts. as insurers; — Held: (1) tlie 
“ peri! ” being in fact non-existent there was no 
general average loss, Ai, even if there were, defts. 
were not liable as the loss Jiad not bt‘en caused 
through a peril insured against, such a peril 
having never existed ; (2) tlie words “ loss . . . 
incurred for the purpose of avoiding, or in connec- 
tion with the avoidance of, a peril insured against ” 
in Marine Insurance Act, 1900 (c. 41), s. 00 (0), 
did not operate to cover such a loss as this, but 

PART II. SECT. 21, SUB-SECT. 2.— B. 

1880 1. Whether insurer liable — Gene- 
ral arcraye loss — Ship tteargo .] — 'Where 
the owner of a ship is also the owner 
of part of the cai'go, which was t hrowji 
overboard for the jn’eservation of the 
ship in the course of the voyag'c, on 
which innurance was olfected : — Held : 
such owner might recover from the 
insurer on the ship the average pro- 
I)ortion which the shin would bo liable 
to contribute to the foss suHtained by 
such jettison of cargo. — Makes v, 

Watson (1843), 4 N. B. R. (2 Kerr) 


only losses collateral to the main process of 
avoiding a peril insured against. — Watson 
(Joseph) & 8on, Ltd. v. Firemen’s Fund Insur- 
ance Co. OP San Francisco, fl922J 2 K. B. 
3.55 ; 92 L. J. K. B. 31 ; 127 L. T. 754 ; 38 T. L. K. 
752 ; 06 Sol. Jo. 648 ; 16 Asp. M. L. C. 93 ; 28 
Com. Cas. 73. 

Foreign adjustment.] — See Sub-sect. 3, post. 

jB. Where Separate Interests belong to Same Party. 

See Marine Insurance Act, 1906 (c. 41), s. 66 (7). 

1879. Whether insurer liable — General average 
loss —Ship & freight.] — ^Where the chartered freight 
of a vessel proceeding in ballast to a loading port 
in pursuance of a charterparty is insured, & the 
only persons interested in the vessel Al the freight 
insun^d are the owners of the ves.sel, there cannot 
be any general average loss, or any loss to be 
treated as a general average loss, for which the 
underwriters are liable, At this is so even though 
the policy contains a clause x)roviding that general 
average charges should be payable as foreign 
stateimmt if n^quired. — The Brigella, [1893] 
P. 189 : 62 L. J. P. 81 ; 69 L. T. 834 ; 7 Asp. 
M. L. C. 403 ; 1 R. 616 ; sub nom. Temperley v. 
MacKinnon, The Briuella, 9 T. L. K. 399. 

Annotation : — Consd. Montgomery v. ludomnity Mutual 

Marine I usee., IUM)2J 1 K. B. 734. 

1830. Ship & cargo.] — A loss caused 

by the cutting away of a shijj’s mast for the safety 
of tlie whole adventure is a general average loss 
to which the underwriters of a policy of insurance 
on cargo against perils of the sea are bound to 
contiibute, although the assured is owner of both 
ship A: cargo, A:, therefore, as between those 
intere.sts, there can be no contribution to general 
average. — Montgomery A: Co. v Indemnity 
Mutual Marine Insurance Co., [19021 1 K. B. 
734 ; 71 L. J. K. B. 467 ; 86 L. T. 462 ; 50 W. R. 
410 ; 18 T. L. R. 479 ; 46 Sol. Jo. 410 ; 9 Asp. 
M. L. C. 289 ; 7 Com. Cas. 120, C. A. 


Sub-sect. 3. — Adjustment. 

A. Place of Adjustment. 

See Shipping. 

B, Foreign Adjustment. 

{a) According to Foreign Usage. 

1881. Foreign usage different from English law — 
Underwriters liable.] — Newman v. Cazalet {circa 
1780), 2 Park on Marine Insurances, 8th ed. p. 
900. 

Amiotation : — Refd. Simonds v. Hodg:sou (1829), 6 Biug. 
114. 

1882. .] — Walpole v. Ewer (1789), 

2 Park on Marine Insurances, 8th ed. p. 898. 

AnnoUxiion : — Refd. Simonds v. Hodgson (1829), 6 Bing. 
114. 

1883. If contract upon footing of 

foreign usage.] — The insurer of goods to a foreign 


211.— CAN. 

PART H. SECT. 21, SUB-SECT. 3.— 
B. (a). 

1881 i. Foreign nsuge different from 
English law — Vndern'riters liable.}— 
Deft., a British subject resident in 
N. S., insured his brigantine on a lime 
policy with pltfs. The vessel while on 
a voyage from Liverpool to New 
York, Bustained damage' which was 
the Hubjoct of general average. The 
average was adjustetd at the port of 
deBtinatiou & w’as pleaded by deft. 


as a set-off to an action on the 
premium note. The average as ad- 
justed at New York amomitcd to a 
larger sum than if adjusted in N. S. : — 
Held : the underw riter was bound to 
reimburse all such general average 
charges as bad been assessed on the 
insured by a foivign adjustment if 
correctly settled according to the law 
of tho port of adjiistment. — Avon 
Marine Insurance Co. v. BARTEAirx 
(1871), 8 N.S. K. 195.— CAN. 

o. .] — McGivern V. Stymkst 

(1862), 10 N. B. R. (5 All.) 320.— CAN. 
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Sect. 21. — General average: Sub-sect. 3, B. (a) 

(&).] 

country is not liable to indemnify the assured, a 
subject of that country, who is obliged by the 
decree of a ct. there, to pay contribution to a 
general average, which by the law of this country 
could not have been demanded, where it does not 
appear that the parties contracted upon the foot- 
ing of some usage among merchants, obtaining in 
the foreign country, to treat the same as general 
average, but such usage is to be collected merely 
from the recitals & assumption made in the decree. 
— Power v. Whitmore (1815), 4 M. & S. 141 ; 
105 E. «. 787. 

Annotations: — Distd. Simonds r. White (1824), 2 B. & C. 
805. Consd. l)cwt V. Smith (1869), L. K. 4 Q. B. 414 ; 
Harris v. Scaramanp:a (1872), L. H. 7 C. I*. 4 81 ; Atwood 
r. Sellar (1880), 5 Q. B. D. 286. Refd. Simonds v. Hodgson 
(1829), 6 Bing. 114 ; Messina v. Petrococchino (1872), 
L. 1{, 4 P. C. 144 ; Stewart r. West India & Pacific S.S. Co. 
(1873), 27 L. T. 820. Mentd. Hallett r. Wigram (1850). 
9 C. B. 580 ; Hall r. Janson (1855), 4 E. & B. 500 ; Wilson 
r. Bank of Victoria (1867), 8 B. & S. 290 ; Walthew v. 
Mavrojani (1870), L. J{. 5 Kxch. 116 ; Harrison v. Bank 
of Austrslusia (1872), E. H. 7 Exch. 39 ; Svensden v. 
Wallace (1884), 13 g. B. 1). 69 ; The Bona, 11895] P. 125. 

(5) Incorporation of Foreign Adjustment Clause. 

1884 . Foreign adjustment binding — Though at 
variance with Engiish law — On insurer.] — Sugars 
were insured from Java to Holland by an English 
policy which contained this clause, “ To cover 
only the risks exce])ted by the clause ‘ warranted 
free from particular average unless the vessel be 
stranded, sunk, or burnt ’ ; to pass all claims 
losses on Dutch terms & according to statement 
made up by official dispacheur in Holland.” There 
was already a policy effected in Holland on the 
same good.s ; but of this the English underwriters 
had no notice, except so far as it could be implied 
from the above words. On her voyage to Holland 
the vessel took the ground in circumstances which 
would amount to a stranding according to English, 
but not according to Dutch, law ; & a Dutch 
average-stater, a particular average loss having 
been incurred, made up a statement of average, 
w’hich statement it was admitted was projierly 
made up according to the facts & according to 
the law of Holland : — Held : the terms of the 
policy sued on did not amount to notice to defts. 
of an existing Dutch policy, &; therefore it was to 
be construed as if it stood alone, & according to 
English law ; by the latter words of the clause 
defts. were bound to pay according to the foreign 
average statement, A consequently pltf. was 
entitled to recover. — Hendricks v. Australasian 
Insurance Co. (1874), I.. R. 9 C. P. 4G0 ; 43 
L. J. C. P. 188 ; 30 L. T. 419 ; 22 W. R. 947 ; 2 
Asp. M. L. C. 44. 

Annotations : — Folld. Mavro r. Ocean Marine Insco. (1874), 
L. R. 9 C. P. 595. Refd. Do Hart v. Coinpuaia Auonima 
do Scgiiros Aurora (1902), 87 L. T. 716. 

1885 . -.j — A policy of insurance 

on a cargo of wheat shipped from Varna to Mar- 
seilles contained the usual memorandum against 
average unless general, th(? following term 
“ general average as per foreign statement.” The 
ship, after starting from Varna, net with heavy 
weather, & w^ forced to carry a great press of 
canvas to avoid a lee shore. This caused her to 
strain very much, & having sprung a leak & become 
otherwise disabled, she was brought to the port 
of Constantinople. It was found, on a survey, 
that a fifth of the wheat had been damaged ; & 
the surveyors recommended that the voyage should 
end at Constantinople, & the damaged part of the 
wheat should be sold, & the rest transhipped to 
Marseilles. It appeared that the repairs necessary 


for the ship would have taken from one or two 
months. In these circumstances, the recom- 
mendation of the surveyors was carried out & an 
adjustment of average in respect of ship & cargo 
was made at Constantinople. In such adjustment 
the damage which the cargo of wheat had sus- 
tained was treated as general average, & in 
accordance with such average adjustment a 
certain sum of money became payable by the 
underwriters upon the policy. The law by which 
the adjustment ought to have been regulated 
according to the law &■ usages prevailing at Con- 
stantinople in the circumstances was the law of 
France, & the average adjustment was made up 
in all respects in conformity with such law. In 
an action on the policy by the owners of the 
wheat, defts. paid into ct. sufficient to cover 
pltf.’ 8 claim on all the items of the average adjust- 
ment except the damage to the wheat which, by 
the law of England, would not in the circumstances 
be a general average loss : — Held : the voyage 
was rightly brought to an end at Constantinople, 
& the average adjusted there, & defts. were liable 
in respect of the damage done to the wheat. — 
Mavro v. Ocean Marine Insurance Co. (1875), 
L. R. 10 C. P. 414; 44 L. J. C. P. 229; 32 

L. T. 743 ; 23 W. R. 758 ; 2 Asp. M. L. C. 590, 
Ex. Ch. 

Annotations Consd. Hill r. Wilson (1879), 4 C. P. D. 329 ; 
Do Hart r. (’ompafiia Aiioniiua tie Segiiros Aurora, 
11903] 2 K. B. 503. Mentd. AHsicurazioni Generali & 
Schenkor v. S.S. Bessie Morris Co. & Browne (1892), 61 
L. J . g. B. 754. 

1886. Loss not due to peril 

insured against.] — Pltfs., owners of goods on a 
voyage from Taganrog to Bremen, insured them 
with defts. by a policy in the ordinary form used 
at Lloyd’s, except tl)at it contained a marginal 
note ” to pay general average as per foreign 
statement, if so made,” & certain warranties as 
to being free from particular average & capture & 
seizure. From stresses of weather the ship had 
to put into ports of disl l ess, <St the master had to 
charge the ship, freiglit <k cargo by bottomry 
bonds. On arrival at Bremen, B. & Co. purchasers 
of the cargo had to pay the bonds to get the 
cargo. A foreign adjustment was made, appor- 
tioning this charge between ship & fieight & 
cargo. The shii)Owner master being unable to 
pay the part apportioned to the ship & freight, & 
the ship on sale only realising part thereof, & a 
supplemental adjustment having been made, 
including the residue as against cargo, i)ltf8. as 
trustees for B. & Co., sought to recover payment 
thereof from defts. : — Held : pltfs. were entitled to 
recover because defts. had bound themselves to 
repay whatever had to be paid by the owners of 
the cargo & was general average according to the 
foreign statement, whether or not it were really 
general average by English or Bremen law, or 
arose from perils, not being those specially 
excepted, insured against, & in view of the par- 
ticular findings of the case, such a statement had 
been made? as to the sum in question. — Harris v. 
SCARAMANGA (1872), L. R. 7 C. P. 481 ; 41 L. J. 
C. P. 170 ; 26 L. T. 797 ; 20 W. R. 777 ; 1 Asp. 

M. L. C. 339. 

Annotations : — Folld. Mavro i*. Ocean Marine Insoe. (1874), 
L. R. 9 C. 1*. 595. Consd. Hendrlcka v. Australasian 
Insce. (1874), L. R. 9 C. P. 460 ; The Brinrella, 11893] P. 
189. Apld. He Hart v. Compaftia Anonlma do Beffuros 
Aurora, [1903] 2 K. B. 503. Refd. Mavro v. Ocean 
Marine Insoe. (1875), 32 L. T. 743 ; The Mary Thomas, 
11894] P. 108. 

1887. Special provision in 

charterparty.] — Pltf., a shipowner, effected with 
defts. a time policy of insui'ance upon his ship 
containing the following clause ; “ General average 
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payable according to foreign statement if so made 
up* PItf. chartered the ship to tliird persons, & 
by the terms of the charterparty it was provided 
that the ship might carry a deckload of timber, & 

lu case of average . . . jettison of deck cargo 
for the common safety shall be allowable as 
general average.” The ship saUed for Antwerp 
with a deckload of timber, & in the course of the 
voyage & during the currency of the policy she 
suffered damage, so that it became necessary for 
the common safety, in consequence of perils 
insured against, to jettison part of the deck cargo. 
On her arrival at Antwerp an average statement 
was there made up, & the average adjuster, in 
accordance with the terms of the charterparty, 
included the jettison of deck cargo in general 
average. By the Belgian law, apart from contract, 
the jettison of deck cargo is not the subject of 
general average ; but that law recognises any 
special provisions in a charterparty as to what 
shall be the subject of general average : — Held : as 
the statement liad been made up in good faith & 
the charterparty imported no terms of a special 
Ac unusual character such as could not reasonably 
have been contemplated by the parties to the 
policy of insurance, defts., the underwriters were 
bound by the statement, & were therefore liable 
t > indemnify pltf. against the ship’s proportion 
of the loss on the jettison of the deck cargo. — 
De Hart v. Compania Anonima de Seguros 
Aurora, [1903] 2 K. B. 503 ; 72 L. J. K. B. 818 ; 
89 L. r. 154 ; 52 W. B. 30 ; 19 T. L. B. 042 ; 47 
^ ^ Cas. 

314, C). A. 

1888. On assured.] —Pltfs. ejected 

with defts. two policies of insurance, one on the 
hull & machinery of their vessel & the other on 
freight. Under both policies general average was 
‘ statement, if in accordance 

with the contract of affreightment. The policy on 
ship specially covered loss or damage through the 
negligence of the master Ac both policies incor* 
porated the ordinary suing Ac labouring clause. 
iJ. whilst carrying a cargo of grain from 

Nicolaieff to Botterdarn, under bills of lading 
which excepted standings, even when occasioned 

of the master, stranded on a 
reef off Malta. To get tlic vcss(;l off, a portion of 
the cargo had to be discharged into lighters, 
taken to Valetta Ac warehoused. The vessel was 
then towed to Valetta Ac, to enable lier to be 
placed in the iioritoon dock, the remainder of the 
cargo was discharged Ac warehoused. 

On the completion of the repairs the two por- 
tions of cargo were reshipped, Ac the vessel sailed 
for Botterdarn, where, after the cargo was de- 
livered, an average statement was prepared 
showing, according to the law Ac practice in 
Holland, the amount of general average sacrifices 
& expenses, Ac the proportions due from ship, cargo 
& freight. Defts., as underwriters on ship Ac 
freight paid their proportion ; but, on suing the 
consignees of cargo in the Dutch Cts. pltfs. failed 
to recover from them their proportion, on the 
ground^ that, notwithstanding the negligence 
cl^au^ in the bill of lading, as the stranding was 
attributable to the negligent navigation of the 
master, there was no liability on the part of the 
carp owners to contribute in general average. 

J. Itis. thereupon sued defts. upon the policy on 
ship, to recover the portion, debited per foreign 
statement to cargo, of expenses incurred in relation 
to the refloating of the vessel, the subsequent 
towage into, Ac the discharge at, Malta, Ac, under 
the suing & labouring clause in the policy on 
freight, for the portion, debited per foreign state- 


ment to cargo, of expenses incurred in ware- 
housing & reshipping cargo ; — Held : defts. were 
not liable, os the foreign adjustment was con- 
clusive as to what were general average expenses, 
Ac as to the apportionment of those expenses, so 
that pltfs. could not, as against defts., select out 
of those expenses certain items Ac claim them on 
the ground that, according to English liaw, they 
would be charged as particular average on ship, 
as or being particular charges recoverable under 
the suing Ac labouring clause. — The Mary Thomas, 
[1894] P. 108; 71 L. T. 104; 7 Asp. M. L. 0. 
495 ; sub nom. The Mary Thomas, Mary Thomas 
8.8. Co., Ltd. v. Globe Marine Insurance Co., 
Ltd., 03 L. J. P. 49 ; 10 T. L. H. 154 ; 6 K. 792, 
C. A. 

Annotations: — Expld. Balmoral S.S. Co. v. Marten, [19011 

2 K. B. 896. Reid. Mil burn v. Jamaica Fruit ImportlnB 

& Tradingr Co. of London, [1900] 2 Q. B. .540 ; De Hart 

V. Compania Anonima de Seguros Aurora, [190 J] 2 K. B. 

503 : Chellew v. Royal Commission on Sugar Supply, 

[1922] 1 K. B. 12. 

1889. No foreign adjustment made or able to be 
made.] — A policy made in England on an English 
ship containing the clause “ general average . . . 
payable according to foreign statement, or per 
York-Antwerp rules if in accordance with the 
contract of affreightment ” binds the underwriter 
to pay general average according to English law 
where no foreign statement has been, or could be 
made, according to foreign law. Charges which 
are particular average according to the law of the 
port of destination, but are not particular average 
according to English law, are not recoverable from 
the underwriter. The contributing value of the 
ship is her value at the time when the general 
average expenses are incurred. The co.sts of 
litigation in resjiect of salvage services are to be 
distributed in proportion to the contributing values 
of the ship, frieght & cargo. 

The underwriters on ship do not guarantee that 
owners of cargo will pay their contribution to 
general average. — Hick v. JiONDON Assurance 
(1895), 12 T. L. B. 117 ; 1 Com. Cas. 244. 

1890. .] — Pltfs., who owned goods wliich 

were part of tlie cargo of a German steamer at the 
beginning of Aug. 1914, insured them with defts. 
by marine xiolicies to whif:h were attached the 
1920 Institute Cargo Clauses, F.P.A., clause 4 
being as follows : “ General average Ac salvage 
charges payable according to foreign statement, or 
per York-Antwerp rules if in accordance with the 
contract of affreightment.” On the outbreak of 
war between Great Britain A: Germany the master 
put into an Italian port for shelter, & while the 
vessel was there she Ac part of her cargo were 
damaged by fire, but pltfs.’ goods were not 
affected. Subsequently, Italy having become a 
belligerent, the Italian Govt, seized the sliip & 
cargo Ac refused to release pltfs.’ goods unless 
pltfs. paid forty per cent, of the vidue of theii* 
goods as a deposit for general average contribu- 
tion. Pltfs. paid the forty per cent. depo.sit Ac 
claimed from the underwriters the sum so paid 
as general average expenditure. The York- 
Antwerp rules did not apply & the underwriters 
refused to pay on the ground that no foreign 
statement had been made out. The ct. found 
that no average adjustment had been or would 
be made Ac that pltfs. would never get back their 
deposit : — Held : under clause 4, read with 
Marine Insurance Act, 1906 (c. 41), s. 60 (5), the 
cla.im could not be enforced in the absence of an 
adjustment. — Brandeis Goldschmidt Ac Co. v. 
Economic Insurance Co., Ltd. (1922), 38 
T. L. B. 600. 
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Sect. 22.— MEASURE OF LOSS FOR WHICH 
INSURERS LIABLE, 

Sub-sect. ]. — Insurable Value. 

See Marine Insurance Act, 1906 (c. 41), ss. 13, 
16, 67, 68. 

1891. Insurance on goods — Fluctuation In rate 
of exchange.] — In a policy of insurance [on goods] 
the undcrwrit-er docs not insure against any loss 
that may arise fi'om the dilTerence of exchange. — 
Thellusson V. Bewick (1793), 1 Esp. 77, N. P. 

1892. Insurance on freight — Open policy — Actual 
freight obtainable — But for peril insured against.] — 
Forbes r. Aspinall, No. 2035, po.s/. 

1893. Adjustment according to gross, 

not net freight.] — Tlie general principle of insur- 
ance, that the insured shall, in case of a loss, 
recover no more tlian an indemnity, may con- 
trolled by a mercantile usage clearly established 
to the contrary : & usagr*, that the loss in an open 
policy on freight shall be adjusted on the gro.ss, tS: 
not on the net amount of the freight, is a legal 
usage.— Palmer r. Blackburn (1822), 1 Bing. 61 ; 
7 Moore, (\ P. 339 ; 1 L. .1. O. S. (\ P. 1 ; 130 
E. R. 25. 

An notations : — Consd. The Oazellc (1844), 2 Win. Roh. 
279. Mentd. Maxwell c. Deurc (18o4), 23 L. T. O. S. 1. 

1894. Assured charterer or 

owner.) — The rule established in PahiuT v. Black- 
hum, No. 1893, ante, that the loss in an open 
policy on freight sliall be adjusted on the gross, A 
not on the net , amount of the freight, applies not 
only to ca.ses W'here the assured is the owner, but 
also where he is the charterer of the ship. 

Pltfs. chartered a ship for twelve months A 
clTected an open policy on freight &/or chartered 
freight. During the currency of the policy the 
ship was sub-cliartcR'ed from pltfs. for a voyage. 
The ship stranded tlu'ough perils insured against, 
& pltfs. suffered a loss of part of the freight which 
they would otherwise have earned under the sub- 
charterparty, but they were saved the expense 
of two days’ charterparty hire. Pltfs. had paid a 
commission on obtaining the .sub -charterparty : — 
Held: (1) the hire saved could not be deductcxl 
from the amount recoverable on the policy ; (2) in 
the ab.sence of any evidence of custom, the amount 
of the <“,ommis.sion could not be added to the 
amount of the loss. 

In the absence of any evidence of custom I am 
bound to hold that the commission is not recover- 
able under the policy, unless it is a commission for 
getting a premium ((’iiannell, ,1.). — United 
States Siiipfino Co. v. Empjiess Assurance 
CoRPN., [1907] 1 K. B. 259 ; 76 L. .1. K. B. 225 ; 
23 T. L. K. 137 ; 12 Com. Cas. 142 ; affd., [1908] 

1 K. B. 115. 

1895. Insurance charges included.] — Tuite v. 
Royal Exchange A.ssurance Co. (1717), 1 
Park’s Marine Insurances, 8th ed. p. 224. 

1896. .] — Forbes v. Aspinall, No. 2035, 

post. 

1897. .] — United States Shipping Co. v. 

Emi>res8 Assurance Corpn., No. 1894, ante. 


Sub-sect. 2. — Particui^r Average, Particular 
Charges and Salvage Charges. 

See Marine Insurance Act, 1906 (c. 41 ), ss. 64, 65- 

Particular average— What Is.]— aS’cc ^Shipping. 
1898. Particular charges — Distinguished from 

PART II. SECT. 22, SUB-SECT. 1. 

p. Insurance on vessel — I’ernporarj/ 
depression in value of steamers {/eneraliy 
Not to he taken into account ] — 

''' v, Quaker City Inburanoe 


particular average — Expenses Incurred In preserving 
subject-matter of insurance.] — Pltf., the owmer of 
the ship SebaMopol, having chartered it for a 
v^oyage from the Chineha Islands to a port in 
Great Britain, effected an insurance on the freight 
for the voyage ; the policy contained a warranty 
against particular avei’age, & also the usual suing 
& labouring clause. The ship in the course of the 
voyage encounteved severe weather, A put into 
the port of Rio so damagixl as not to be worth 
repairing. She was tluu'eupon sold, being then a 
total loss ; the cargo was landed in safety, A 
siib.sequently sliipped on board a vessel chartered 
by pltf., A conveyed to England at an agreed 
freight, which pltf. paid: — Held: (1) upon the 
loss of the Sebastopol at Rio, inasmuch as by the 
law of England no freight pro rata itiucris could 
be claimed, there was a total loss of freight, unless 
it could be averted by forwarding the cargo by 
another vessel ; (2) the expense of forwarding 

the eai’go was “ a paiUicular (;liarg(' ” witiiin the 
meaning of the suing A labouring clause ; (3) the 
loss was not eonv(‘rU‘d from a total to a partial 
loss, so as to be witiiin the warranty against 
“ })articu]ar av(‘rage,” A the expenses of forwarding 
being within tlie suing A labouring clause, A in- 
curred for the Ixmefit of the underwriters to pre- 
serve the subject of the insurance, it was recover- 
abb* under the })olicy ; (1) evidence was admissible 
to sliow tliat according to the usage among under- 
writers, exiienses incurrt'd in recovering or iire- 
.serving tiie subject-matter of insurance were 
designated as “ particular charges,” A not as 
” particular average ” ; but as the usage thus 
proved was in afTirrnance of the common law of 
England, the decision would have beim the same 
if no such evidence liad been given. 

(5) It must be admitted that it is not unreason- 
able that if the owner of freight insured fails to 
earn it by any default of liis own, he should be 
disentitled to recover it against the insurer 
(Kelly, C.B.). — Kidston r. Empire Marine 
Insurance (’o. (1867), U. R. 2 U. P. 357 ; 36 
L. .1. C. P. 1.56 ; 16 L. T. 119 ; 15 W. R. 769 ; 2 
Mar. U. 0. 4(58, Ex. Uh. 

AnnoUdions :- -As to (2) Apld. Lee r. Southern Insee. (1870), 
L. R, T) C. P. 307. Refd, AitchiHon e. Lohre (1870), 4 
Api>. Cas, T.iit ; Johnston v. .Salvage Assoon. (1887), 19 
i). B. D. I-OB. As to (3) Refd. Xeuos v. Fox (18(39), Ij. K. 

4 C. 1». 665 ; Meyer v. Ralli (1876), 1 C. P. D. 358 ; Dixon 
r. Whitworth (1879), 4 C. P. D. 371 ; The Brigelia, LI 893] 
1*. 189. 

Recovery of— Under suing & labouring 

clause.] — Sec Hub-sect. 3, post. 

Salvage charges — What are.] — See Shipping. 

1899, How assessed.] — (1) The doctrine 

tliat a policy of marine insurance is a contract of 
indemnity is subject to some qualifications. A 
policy of marine insurance is not a contriact of 
mere indemnity. 

(2) General average A salvage do not come 
within either the words or the object of the suing 
A labouring clause of a policy of mairne insumncc. 
Salvage expenses are not assessed upon the 
(luantum incruit principle, but on the general 
principle of maritime law', rewarding persons who 
by great, A perhaps dangerous, exertions bring in 
a ship, for which exertions, if not successful, 
nothing would have been paid. The assured, who 
had not abandoned, but bad elect<‘d to repair, 
after damage sustained from perils of the sea, was 
lield, therefore, not entitled to recover under that 

becoming Htrandcd, the crew wore 
engaged by the juaater to work about 
her. 'J'he master afterwards sought 
to recover the sum so paid from the 
undoiwriters : — Held : the crew wore 


Co. (1859), 18 U. C. B. 130.- CAN. 

PART II. SECT. 22, SUB-SECT. 2. 

q. Particular charges — When lia- 
bility of insurer arises. ] — A ship 



237 


Part II. — ^Marine Insurance. 


clause the expe^es of salvage. But held that, up 
to the amount insured, he was entitled to recover 
the costs of repair, with a reduction of one -third 
new for old, even although the amount, calculated 
upon that principle, should exceed the amount 
tliat would be payable upon a total loss with bem^fit 
of salvage, & should equal tlie wliole sum insured. 
The ship Crimea was insured with deft, for £1 ,200, 
being valued in the policy at £2,600. It en- 
countered very bad weather, & was in danger of 
sinking : it was rescued by a steamer which 
obtained from the Iilsh Ct. of Admlty. £800 as 
salvage money. The owner did not abandon, but 
elected to repair. Deft.’s proportion of the repair 
(expenses amounted, after the deduction of one- 
third new for old, to £1,200, the full sum he had 
insured, & he was held liable to that amount ; but 
was held not to be liable to any part of the salvage 
expenses. There were cross appeals. Neither 
party was completely successful. No costs were 
given. 

The object of [the suing & labouring clause] is 
to encourage & induce the assured to exert them- 
selves, A- therefore the insurers bind themselves to 
pay in jjroportion any expense incurred, whenever 
such expense is reasonably incurred, for the pre- 
servation of the thing from loss, in consequence 
of the elTorts of the assured or their agents. It is 
all one whether the labour is by the assured or 
their agents themselves, or by persons whom they 
have hired for the purpose, but the object was to 
encourage exertion on the part of tlu^ assured ; not 
to provide an additional remedy for the recovery, 
by the assured, of indemnity for a loss which was 
by th(j maritime law, a consequtmee of the peril 
(IjORD BtACKHURN), p. 76:*). 

(2) I think that it is clearly established by a 
long course of practice, & by many decisions, 
that, for the x)urpose of avoiding the expense of 
litigation, a custom of trade has arisen which, 
though not written in the policy, is imiilied in it. 
Tlu^ parties to a policy of insurance on a shij) 
tacitly agree that, in case of repairs fairly executed 
to replace damage occasioned by one of the 
underwriters fails to a ship of the age A character 
to which the custom applies, the loss shall be 
estimate<l at two thirds of the cost c>f the repairs, 
neither more; nor le.ss (Loud Blaoktuikn). — • 
Aitchison V. Ja)HRE (1879), 4 App. Cas. 75.5 ; 19 
L. .1. Q. B. 128 ; 41 L. T. 828 ; 28 W. B. 1 ; 4 
Asp. M. L. C. 168, II. Ij. ; varyiixj S. 0. sub tiom. 
IjOHRE V. AiTCJiisoN (1878), 8 Q. B. B. 558, 0. A. 

AnnoUxtions : — As to (2) Folld. Dixon r. Whitworth. Same 
V. Loa Insoo. (IS80), 49 L. J. Q. B. 408. Consd. J’itmau 
V. Universal Marino Insoo, (188*2), 9 Q, B. D. 19‘2 ; The 
Holway J’rlnoo, [1890] P. 120 ; Montjfoinery r. Indomuity 
Mutvial Marino Iiiseo., [1901] 1 K. B. 147 ; Anjcol v. 
Merchants Marine Insoo,, [1909] 1 K. B. 811 ; Western 
Assce. of Toronto v, Poole, [1903] 1 K. B. 370 ; I’yinan 
S.S. Co. V. Admiralty (Joinrs., [1919] 1 K. B. 49. Reid. 
Johnston v. Salvage Assocn. (1887), 19 Q. B. 1). 4.')8 ; 
The Mary Thomas, [1894] P. 108 ; Buchanan v. London 
& Provincial Marine Insce. (1895), 65 L. J. Q. B. 92 ; 
The Gas Float Whitton No. 2 (1895).> 65 L. J. P. 17 ; 
Ballantyne r. Mackinnon, [1896] 2 O. B, 455 ; Notirso v. 
Liverpool Sailing Ship Owners’ Mutual I’rotectlon & 
Indemnity Assocn., [1896] 2 Q. B. 16. Generally, Bald. 
Macbeth v. Maritime Insce., [1908] A. C. 144, Mentd* Ji<‘ 
Kosher, Kosher r. Kosher (1884), 26 Ch. D. 801. 

1900. Recovery of — As loss under policy.] — 

Aitchison v. Lohre, No. 1899, ante, 

1901. Ufe salvage paid under Merchant 

Shipping Act, 1894 (c. 60). J — Life salvage paid 
under above Act, Sect. 544, is not recoverable upon 
a Lloyd’s policy in the usual form. — Nourse v. 
Liverpool Sailing Ship Owners’ Mutual Pro- 


tection & Indemnity Assocn., [1896] 2 Q. B. 16 ; 
65 L. J. Q. B. 507 ; 74 L. T. 543 ; 44 W. B. .500 ; 
12 T. L. R. 406 ; 8 Asp. M. L. C. 144 ; 1 Com. Cas. 
388, C. A. 

1902. In addition to claim for total 

loss.] — IMtfs., insurance brokers, insured goods on 
the ship C. with dofts. A other underwriters. 
Salvage services were performed to tlie C, A 
cargo by an English ship, A a salvage suit was 
instituted by the salvors abroad. The manager 
of pltfs. paid the salvors in England a sum to 
settle their claim, after consultation with the 
secretary of the Salvage Assocn., A collected 
from defts. A the other underwriters proportionate 
contributions to this sum. The share of defts. 
was £297 10.*?. A their policy was indorsed “ settled 
a claim on account.” The C. A cargo were after- 
wards sold by order of the foreign ct. In an action 
for total loss : — Held : pltfs. were entitled to 
recover for a total loss, A the underwriters were 
not entitled to credit for the £297 10.9. — Buchanan 
A Co. V. London A Provincial Marine Insur- 
ance Co., Ltd. (1895), 65 L. J. Q. B. 92 ; 1 Com. 
Cas. 165. 

1903. Increased value policy— Salvage 

valuation greater than policy valuation.] — Holman 
A SoN.s, Ltd. v, Merchant.s Marine In.surance 
(■ o.. No. 1877, ante. 

Under suing & labouring clause.] — ■ 
See Sub-sect. 3, post. 


Sub-sect. 3. — Suing and Labouring Clause. 

A. In General. 

See Marine Insurance Act, 1900 (c. 41), s. 78. 

1904. Clause independent of main contract.] — 
( 1 ) Tlie clause is a wholly indejiendent contract in 
the policy from the contract to pay a certain sum 
in respect of damage done to the subject-matter 
of insurance, A consequently, it applies whatever 
be the amount of such damage, A whether indeed 
any such damage occur or not (Brett, L.J.). 

(2) The dispute thus raised is one with regard 
to the mode of ascertaining the amount of a loss 
under a policy in ordinary form A of adjusting 
that amount when ascertained. Such dis^mtes 
have for a long period been determined according 
to recognised rules. . . . They are rules which 
originated either in decisions of tlie cts. upon the 
construction or upon the mode of ai)plying the 
policy or in customs proved before the cts. so 
clearly or so often as to have been long recognised 
by the cts. without further proof. Since those 
decisions A the recognition of those customs 
merchants A underwriters have for many years 
continued to enter into policies in the same form. 
According to ordinary principle then the later 
policies must be held to have been entered into 
upon the basis of those decisions A customs. If 
so the rules determined by those decisions A cus- 
toms are part of the contract. A although a 
ct. now might differ from the correctness of the 
rules as originally laid down it must yet now act 
upon those rules as parts of the contract or as 
agreed modes of carrying it out (Brett, L.J.). 

(3) According t-o the recognised rides, there 
cannot be a total loss of ship when she is safe in 
the hands of the owners, still bearing the character 
of a ship, however greatly damaged. There is 
an actual total loss, if by perils insured against, 
the ship has wholly disappeared, or is so damaged 


only entitled to remuneration for such 
work as was performed by them after 
abandonment by the owner of the ship. 


& their exertions were solely 

i]dereisi of the undorwriteis. 
All efforts to save the ship before 


abandonment were covered by their 
ortgrinal contiact. — Walsh v. Smith 
(1875), C Nfld. L. R. 35.- -NFLD. 
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Sect, 22 . — Measure of loss for ivhich insurers liable: 

Sub-sect. 3, A. & B.] 

{iS to have lost the character of a ship, or, though 
still a ship, has, by capture, or a justiliable sale 
or otherwise, become wholly lost t-o her owners. 
But in the present case, the ship was saved 
restored to her ownei’s as a ship, though greatly 
damaged ; salvage indeed has been awarded to 
salvors for saving her as a ship ; & there has been 
no sale. Moreover, if there had been a sale, it 
could not have been justified, or this loss made by 
it a t^tal loss ; because the rule as to that is, 
that a sale by the master cannot be justified as 
against his owners, or as against underwriters, 
nor a sale even by the owners, constitute a total 
loss as against underwriters, if the ship being 
disabled can be repaired so as to be a sea-going 
ship at an expense less than her value when 
repaired. The contrary is found in this case. 
It was further argued that the ship was, if not an 
actual, at least a constructive total loss. The 
rule for determining this question is also a settled 
rule. It would, in the circumstances of this case, 
be the sale as that just enunciated witli regard to 
a justifiable sale (Brett, L.J.). — Loiire v. Aitciii- 
SON (1878), 3 Q. B. D. 558 ; 47 L. J. Q. B. .534 ; 38 
L. T. 802 ; 20 W. 11. 780 ; 4 Asp. M. L. (J. 11, 
C. A. ; on ajtpeal^ sub nom. Aitchison v. Ix)HRE 


recover from assured.] — ^By a policy of insurance 
a vessel was insured against “ total or constructive 
total loss only.” The policy contained the usual 
suing & labouring clause. The vessel having 
struck on a reef her owner abandoned her, & the 
underwriters incurred expense in floating her off 
<te bringing her to land. In an action on the policy 
in which the owner claimed as for a total loss, & 
the underwriters counter-claimed for the expenses 
to which they had been put in salving the vessel, 
the jury found that the vessel was not a total loss, 
& that the undeiwriters were not liable on the 
policy : — Held : the underwriters were not entitled 
to recover the expenses of salving the vessel, 
either at common law, since those expenses were 
within the suing & labouiing clause in the policy, 
or as a salvage award, since the underwriters were 
parties interested in the vessel. — Crouan v, 
Stanier, [1904] 1 K. B. 87 ; 73 L. J. K. B. 102 ; 
19 T. L. K. 604 ; 9 Com. Cas. 27 ; sub nom. 
Cronon V. Stanier, 52 W. R. 75 ; 47 Sol. Jo. 728. 

1912. Shipowner’s liability to cargo owner.] 

— A number of mules exceeding £20,000 in value, 
having been shipped on pltf.’s steamship for 
carriage, under a contract which contained no 
clause exempting pltfs. from liability for loss of 
the mules through the negligence of pltfs.’ servants, 
pltfs. effected an insurance with deft. other 


(1879), 4 App. Cas. 755, H. L. 

AnnAjtutions :~-As t-o (1) Consd. Dixon v. Whitworth (1879), 
4 C. r. D. 371 ; The Mary ThomaH, |1894] P. 108 ; Mont- 
Koniery r. Imlemnlty Mutual Marine Insce., 11901 1 1 K. li. 
147. Reid. JohuHton v. Salvage Assocu. (1887), 19 
D. B. D. 158 ; The Solway Prince, [1896] P. 120 ; Western 
Assce. of Toronto v. Poole, fl903J 1 K. B. 376. Aa to (2) 
Refd. lie Kosher, Kosher v. Kosher (1884), 26 Ch. D. 801 ; 
Buchanan r. London & ITovincial Marine Inset?. (1895), 
65 Jj, J. Q. B. 92 ; Ballantyne v. Mackinnon, [1896) 
2 Q. B. 455 ; Nourse v. Liverpool flailing Shiii Owners’ 
Mutual 1‘rotection & Indemnity Assocn., 1189()] 2 U. B. 
16 ; Pynian S.S, Co. v. Admii-alty Comrs., (1919] 1 K. B. 

Consd. Pitman r. Universal Marine Insce. 
(1882), 9 0. B. I). 192. Refd. Angel v. Merchants Marine 
Insce., ri903) 1 K. B. 811 ; Macbeth v. Maritime Insce., 

^enerallu, Mentd. The Gas Float 
Whitton No. 2 (1895), 65 L. J. P. 17. 


undemriters at Lloyd’s, to protect pltfs. against 
“ liability of any kind to the owners of the mules 
up to £20,000 owing to the omission of the negli- 
gence clause ” from the contract. The policy was 
in the printed form of an ordinary Lloyd’s policy, 
containing the usual suing & labouring clause. 
During the voyage the vessel was stranded 
through the negligence of pltfs.’ servants, & 
expenses were incurred by pltfs. in saving some 
of the mules, in attempting to save others 
W’hich were lost. Pltfs. sought to recover these 
expenses, not as a direct loss under the policy, 
but under the sidng &; labouring clause as expenses 
incurred to avert or reduce the amount of the loss : 


1905. Object of clause.] — ^Aitchison v. Lohre, 
No. 1899, ante. 

1906. Application of clause — Goods not In peril.] 

— Great Indian Peninsula Ry. Co. v. Saunders, 
No. 1930, post. 

1907. — — Warranty free from particular average 

loss.]- — (1) Wliere perishable goods are insured by 
a policy of marine insurance in the general form, 
with the addition of the clause ” Warranted free 
from avei’age, except general,” eto., this warranty 
includes expenses incurred in rescuing the goods 
from a stato of peril which might have resulted in 
a total loss, but did not. 


(2) Nor can these expense.s be recovered from 
the underwriter under the usual clause authorising 
the assured to sue & labour for the preservation 
of the subject-matter of the insurance. — Booth v. 
Gair (1863), 15 C. B. N. 8. 291 ; 3 New Rep. 121 ; 

?o w ^ 5 9 Jur. N. 8. 1326 ; 

12 W. R. 105 ; 1 Mar. L. C. 393 ; 143 E. R. 796. 

9 ?^^* V. Empire Marine 

K' Refd. Meyer 


1908. Preservation from total loss.]— 

Kidston V. Empire Marine Insurance Co., No 
1898, ante. 


1909. Whether or not damage Incurred 

under policy.] — Lohre v. Aitchison, No. 1904 
ante. 


1910. — — Expenses incurred by persons other 
than assured — Or agents of assured.]— Uziellt v. 
Boston Marine Insurance Co., No. 712, ante. 

1911. By underwriters — Right to 


— Held : the suing & labouring clause was in- 
applicable to & formed no part of the contract of 
insurance, & pltfs. were not entitled to recover in 
the action. — CTtnard 8.8. (’o. v. Marten, 11903] 
2 K. B. 511 ; 72 L. .1. K. B. 754 ; 89 L. T. 152 ; 52 
W. R. 39 ; 19 T. L. R. 634 ; 47 Sol. Jo. 708 ; 9 
Asp. M. L. C. 452 ; 9 Com. Cas. 9, C. A. 

Annotations; — Consd. Holman v. MerchautH’ Marine Insce., 
1 1919 J 1 K, B. 383. Refd. Wc'stern Assce. of Toronto i\ 
Boole, 11993) 1 K. B. 376 ; He United London & Scottish 
Insce., Newport Navigation Co.’s Claim, )1915j 1 Ch. 
578 ; Adelaide S.S. Co. v. it. (1924), 93 L. J. K. B. 871. 

Reinsurance policy.] — See Nos. 712, 731, 

ante. 

1913. Duty of assured — To safeguard against or 
minimise risk.] — Kidston v. Empire Marine In- 
surance Co., No. 1898, ante. 

1914. .] — (1) Suit brought to recover 

the amount of two policies of insurance upon the 
cargo & disbursements respectively of a ship ; both 
policies being for a total loss. The ship having 
become a wreck, the captain, without taking any 
steps to save or discharge the cargo, deeming such 
impracticable, proceeded to dismantle the ship, &; 
gave notice to the insurers of abandonment of 
the cargo, &; sold both ship & cargo by public 
auction. A large part of the cargo was afterwards 
.saved. The ct. below held, that as the cargo 
might have been,.& was, in fact, partially saved, 
there was no such total loss of tlie cargo & freight 
as entitled the assured to recover on either of the 
policies. Such ruling, as regarded the cargo, 
affirmed, but as the ship when she was reduced to 
a wreck was incapable of earning any freight, the 
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ct. was of opinion that there was such a total loss 
of the disbursements, to be paid out of the freight, 
as to entitle the assurers to recover on that policy. 

When a ship & cargo are in peril of being lost, 
the captain is called upon to act for the benefit of 
all concerned —he is not at liberty to prefer the 
interests of one of the parties to another (Lord 
Chelmsford). 

(2) There can be no doubt . . . that the sums 
borrowed by the captain from the charterer at the 
poi-t of loading to be repaid by deductions from 
the freight must be considered as advances of 
freights, that the charterer had therefore an 
insurable interest (Lord Chelmsford). 

(3) But whatever strii^tness of construction may 
have been applied to notices of abandonment in 
former times, it never could have been absolutely 
necessary to use the technical word “ abandon ” ; 
any e^iuivalent expressions which informed the 
underwriters that it was the intention of the 
assured to give up to them the property insured 
upon the gi'ound of its having been totally lost, 
must always have been sufficient (Lord Chelms- 
ford). 

(4) What is a reasonable time in a case of i-his 
description must depend upon (he particular cir- 
cumstances of each case. On the one hand, the 
assured is not to delay his no(,ice when a total loss 
occurs, in order to keep his chance of doing better 
for himself by keeping the subject insured. He then, 
when he finds it will be more (x) his advantage to 
do so, throwing the burden upon (he under- 
writers ; while, on the other, the underwriters 
cannot complain of a suspense of judgment fairly 
exercised on the part of the assured, to enable him 
to determine whether the circumstances are such 
as entitled him to abandon (Ix)RD C'helmsford). — 

5 & ('O. V . Bombay Native Insurance Co. 
(1809), L. K. 3 P. C. 72 ; 0 Moo. P. C. C. N. 8. 302 ; 
39 L. J. P. C. 1 ; 22 L. T. 317 ; 18 W. R. 290 ; 3 
Mar. L. 309 ; 10 E. R. 740. 

Annotations : — As to (3) Consd. Colieu v. Standard Marine 

liiBcc. (11)2.'')), 30 Com. Cas. 139. As to (4) Reid. RuHsian 

Bank for Foreign Trade v. Excess Insee., [1918] 2 K. B. 

123. 

See, now, Marine Insurance Act, 1900 (c. 41), 
s. 78 (4). 

B. What Recoverable thereunder. 

See Marine Insurance Act, 190(3 (c. 41), s. 78, 

1915. Particular charges.] — Kidston v. Empire 
Marine Insurance t^o., No. 1898, ante. 

1916. Expenses minimising or averting loss.] — 

Le Cheminant V. Pearson, Le Cheminant v. 
Allnutt, No. 1398, ante. 

1917. .] — ^Aitchison V. Lohre, No. 1899, 

ante. 

1918. Unshipping & forwarding goods.] — 

Kidston v . Empire Marine Insurance Co., No. 
1898, ante. 

1919. .] — A ship with a cargo of 

palm oil for Liverpool was stranded near Pwllheli 
on the coast of Wales. It became necessary to 
land the cargo there, &, this was properly done 
The ship after some temporary repair on the beach, 
was towed to Carnarvon, the nearest port, & 
repaired so as to be thoroughly seaworthy for the 
conapletion of the voyage. The oil was forwarded 
by railway to Liverpool, at a cost to the shipowner 
of £212 ISif. Id. ; & the freight was received by 
him. The oil might have been kept at PwUheli 
until the ship was repaired & then re-shipped at T., 
a place about seven miles from Pwllheli. This 
would have been a reasonable course to adopt, & 
would have cost the shipowner £70. In an action 


against the insurers on freight : — Held : the ship- 
owner, having incurred expense for the purpose of 
averting a loss of freight, was entitled to recover, 
under the suing & labouring clause, so much thereof 
as was reasonably incurred ; & the proper measure 
was the sum it would have cost to re-ship the oil 
at T. — Lee v. Southern Insurance Co. (1870), 
L. R. 5 C. P. 397 ; 39 L. J. C. P. 218 ; 22 L. T. 
443 ; 18 W. R. 803 ; 3 Mar. L. C. 393. 

1920. — .] — Meyer v. Ralli, No. 2254, 

post. 

1921. — Storage for reasonable time.] — 

By a policy of marine insurance underwritten by 
deft, xjltfs. were insured in resiiect of a wood cargo 
laden on a Norwegian ship for a voyage from a 
Baltic i>ort to an English x>ort. The policy which 
contained the usual suing & labouring clause, was 
against war risk only & excluded all claims arising 
from delay. Shortly after sailing in Nov. 1914, 
the ship was stojiped by (lerman war vessels, the 
master was told that as wood had been declared 
contraband by the Cerman govt, the ship would 
not bo allowed to i^ass the Sound. The ship put 
into a Norwegian j)ort, where the cargo was dis- 
charged & st/ored for some time, but it was subse- 
quently re-shipped <fe forwarded to its destination 
in England: — Held: (1) under tlic suing & 
labouring clause jjltfs. were entitled to recover 
the cost of storage for a reasonable time & the 
proper cost of forwarding the cargo to its port of 
destination at the expiration of that time ; (2) 
pltfs. had not proved a constructive total loss of 
the goods within Marine Insurance Act, 190(3 
(c. 41), s. ()0, as on l)ec. 3 it could not be said tliat 
the total loss of the venture was unavoidable, or 
that it was unlikely that the goods would reach 
their destination in England. — Wilson Brothers 
Bobbin Co., Ltd. v. Creek, [1917] 1 K. B. 800 ; 
80 L. J. K. B. 713 ; 110 L. T. 037 ; 14 Asp. M. L. C. 
119 ; 22 Com. Cas. 185. 

1922. General average.] — ^/Yitchison v. Lohre, 
No. 1899, ante. 

1923. Salvage expenses.] — Aitchison v. Lohre, 
No. 1899, ante. 

1924. .] — D. entered into an agreement by 

which he was to receive £10,000 if he succeeded in 
transporting from Egypt erecting uninjured in 
London an obelisk belonging to the British nation. 
D. expended £4,000 in constructing a vessel or 
case for tlie obelisk, in jiioperly stowing it therein, 

in providing for its transport. He then insured 
the obelisk the vessel it was in with one under- 
writer for £2,000, & with another for £1,000. The 
vessel <& obelisk had to be cast off in a storm in the 
Bay of Biscay by the steamship that was towing 
them. Another steamer subsequently found them, 
& towed them into Ferrol, wliere they were re- 
fitted, were afterwards towed to London. The 
salvors brought an action in the Admlty. l)iv. of 
the High Ct., & were awarded £2,000 salvage, the 
obelisk being estimated at £25,000. i). having 

paid the sum awarded, brought actions to recover 
this payment from the underwriters. The policies, 
which were against total loss only, contained a 
provision that the vessel obelisk, “ for so much 
as concerns the assured ” should by agreement be 
valued at £4,000, & a sue & labour clause in the 
ordinary form : — Held : on the authority of 
Aitchison v. Lohre, No. 1899, ante, the underwriters 
were not liable to repay D. the £2,000, awarded as 
salvage, salvage expenses not being witliin the 
sue & labour clause. — Dixon v. Whitworth, 
Dixon v. Sea Insurance Co. (1880), 49 L. J. Q. B. 
408 ; 43 L. T. 305 ; 4 Asp. M. L. C. 327, C. A. 

Annotations ; — Reid. The Mary Thomas, [1894] P. 108 ; 

Western Assce. of Toronto v . Poole, [1903] 1 K. B. 376. 
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Sect, 22,~-Meamire of loss for which insurers 
Sub-sect. 3, B.; sub-sect. 4, A. cfc B. («), 
i. (S: H.] 

1925. Costs of action— Defended successfully by 
assured.] — Xenos v. Fox. No. 1710, uuie. 

1926. Conditioning damaged goods.]— ruANcis 

V. Boulton, No. 1993, post. 

1927. Fodder supplied to cattle — During delay 
111 port.] — A marine policy of insuro.nce on live 
cattle against all risks, including mortality i^m 
any cause whatsoever, renders the insurer liable, 
under the suing & labouring clause, for the extra 
cost of fodder supplied to the cattle whilst the 
vessel in which they are shipped is detained in a 
port of refuge for necessary repail's due to perils of 
the sea, for there is danger of total loss unless the 
expense is incurred. — The Pomeranian, [1895] P. 
349 ; 05 L. J. P. 39. 

Sub-sect. 4. — The Memorandum. 

A. Specificaiion of Articles. 

See Sect. 3, sub -sect. 4, C., ante. 

B. Construction. 

(a) “ jFree fro m A ve rage . ’ ’ 

1928. “ Unless general *’ — Goods damaged by 
storm.] — Insurance free from average unless 
general does not extend to the damage received 
by the goods in a storm. — Wilson v. Smith (1704), 
3 Burr. 1550 ; 1 Wm. Bl. 507 ; 97 K. B. 975. 
Annotations : — Consd. Burnett v. Keiifiington (1797), 7 

Term Bop. 210 ; Price r. A1 Ships’ Small Damage Insce. 

Assocri. (1889), 22 Q. B. D. 580. 

1929. Warranty free from partial loss — 

Except general average loss.] — Price & C’o. r. A1 
Ships’ Small Damacie Insurance Assocn.. No. 
1979, post. 

1930. Free from particular average ** — Equi- 
valent to insurance against total loss & general 
average.] — (1) Where goods are insured by a 
policy of marine insurance in the ordinary form, 
the expression “ warranted free from particular 
average ” is not confined to lo.sses arising from 
injury to, or deterioration of, the goods themselves ; 
but is equivalent to a stipulation against total loss 
& general average only ; &, consequently, includes 
expenses incurred in relation to the goods. 

(2) A quantity of iron rails was shipped to be 
carried to a certain place, for a sum to be paid here, 
ship lost or not lost. Tlie shippers insured them 
by a policy in the ordinary form “warranted 
free from particular average, unless the ship be 
stranded, sunk or burnt ’’ ; with the usual clause 
authorising the assured to “ sue, labour <& travel 
for, in, <fc about, the defence, safeguard & recovery 
of the goods.’’ The ship was neither stranded, 
sunk nor burnt ; but there W’as a constructive 
total loss of her by perils of the sea. The rails 
were saved, & sent on in other vessels to their 
destination, for wliich the assured was compelled 
to pay freight to an amount not exceeding the 
value of the rails : — Held : this freight was not 


recoverable under the policy. — G reat Indian 
Peninsula By. Co. p. Saunders (1862), 2 B. & S 
266 ; 31 L. J. Q. B. 206 ; 6 L. T. 297 ; 9 Jur. N. S. 
198 ; 10 W. H. 520 ; 1 Mar. L. C. 211; 121 E. R. 
1072, Ex. Ch. 

AntwUUions : ~As to (2) Folld. Booth r. Ualr (18(i3), 15 

C. B. N. S. 291. Distd. KidHton i\ Empire Marine Insco. 
(18(57), L. U. 2 C. J'. :157 ; WIIhou Bobbin (Jo. r. Green, 
1917J 1 K. B. 8(50. Refd. Moyer r. Italll (1876), 1 C. P. U. 
il.'iS ; Dixon v. Whitworth (1879), 4 C. P. D. 371 ; The 
Pomeranian, il89.5J P. 349. Generally, Mentd. The 
Glonlivet. (1893] P. H54. 

1931. “ Free from particular average & loss ** — 
Free from loss total or partial — Unless by perils 
specifically mentioned.] — Otago Farmers’ Co- 
operative Assocn. op New Zealand v. Thomp- 
.SON, No. 296, ante. 

{b) “ Unless Stranded.'” 
i. Applicalion of Clause. 

1932. Insurance on goods — Loss not attributable 
to act of stranding.] — Bowring v. Ei.mslie (1790), 
7 Term Hep. 216, n. ; lUl E. R. 939. 

1933. .] — If an insurance be effected 

on fruit. A the policy contain the usual memo- 
randum, “ corn, fruit, etc. warranted free from 
average unless gtmeral, or th(^ shii) be stranded,’’ 

the ship be in fact stranded in the course of the 
voyage, the underwriters are liable for an average 
loss arising from the perils of the sea, though no 
part of the loss arise from the act of stranding. — 
Burnett v. Kensington (1797), 7 Term Hep. 
210; 10 1 E. R. 937. 

A n notations : — Apld. Barrow r. Btdl (1825), 4 B. & C'. 73(5. 
Consd. The Alsace Lorraine, 11893) P. 299. Reid. Dynon 
r. Boweroft (1803), 3 Bos. &: P. 4 74 ; Beam r. Edmunds 
(1819). 4 Moore. V. 1*. 15 ; Kintrsfiml v. Marshall (1832), 

8 Bing. 458 : Wells r. Hopwood (1832), 3 B. He Ad. 20 ; 
Boux r. Salvador (1886), 4 Scott, 1 ; The Glenlivet, (1893] 
1*. 161 ; 'rhames Mei’sey Marine Insee. r. Pitts & King, 
11H93J 1 Q. B. 476. 

1934 .. Goods must be on board.] —Pltfs. 

effected, with defts., an insurance on a parcel of 
rice on a voyage from Calcutta to Demerara, or 
Barbados, in a named ship. The policy contained 
the common memorandum, by which rice is war- 
ranted free from average unless general or the 
.ship be stranded, & a special memorandum by 
which the rice was “ warranted free fiom particular 
average unless the ship be stranded. . . The 
ship, whicli was chartered by jiltfs. to carry a 
cargo of rice, including the parcel in question, 
was of French nationality. She encountered heavy 
weather, obliging her master to jettison some of 
the rice, subsequently to put into Mauritius for 
repairs. To effect these repairs the cargo was dis- 
cliargcd, & part of it, including some of the rice 
in question, being damaged, was condemned as 
unfit to be forwarded & sold. Whilst the vessel 
was being repaired, <fc whilst the whole of the cargo 
was on shore, a cyclone burst over the island, 
during which the vessel stranded. & was found to 
have sustained such damage tiiat she was con- 
demned & abandoned. The remainder of her 
cargo was subsequently shipped on board a British 
vessel, & after a portion of it, including some of 
the rice in question, had been, in the course of the 


PART II. SECT. 22, SUB-SECT. 4.— 
B. (a). 

19201. "Unless general" — Warranty 
free, from partial loss — Except yen era I 
average Zoss.}— Where goods of the 
same species, shipped in packages, are 
Insured, free from average, uiiless 
general, & it is not distinctly expressed 
that the packages are st^paratcly 
insured, the ordinary memorandxmi 
exempts the underwriters from 
liability for a total loss or destruction 
of part only, not being general average, 
though one or more package or pack- 


ages he entirely lost or destroyed by 
the Hpecitlc perils. — M ookk v. I*ko- 
VINOIAL Insurance Co. (1873), 23 
C. P. 383.— CAN. 

.] — An insurance was effected 

on goods against loss. The policy 
contained the usual memorandum “All 
goods being warranted free from, 
average unless general.’* The goods 
thus insured consisted of properties 
of various descriptions in separate 
cases & in hulk, some of whicli, by a 
peril insured against, were totally 
lost &, others sa ved ; — Held : the 


insured was not entitled to rticover. — 
8IIXAWS V. Koyal Insurance Co. 
(1882), 0 NHd. L. 11. 410.— NFLD. 

t. “ Free from particular average."] 
— BkKROOPPO HKTi’Y V. HUKSMULL 

ilAMCHUND (1864), 2 Hyde, 74.— IND. 

a. .] — EsMAiii V. Sham JEW 

PooNJANi (1878), I. L. It. 2 Bom. 
550.— IND. 

b. .] — Dk Pass & Co. v. 

Frontier Firk & Marine Insurance 
Co. TrU8TekS( 1868), Bueb. 28. — S.AF. 
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voyage, damaged by Bea perils, it was finally 
delivered at Barbados. Freight pro rata itineris 
was, according to French law, paid by pltfs. on all 
the rice discharged from the French vessel at 
Mauritius. Defts. paid their proportion of general 
average & forwarding charges, but disputed pltfs.’ 
claim for £153 13s. 3d. for a particular average 
loss on the rice sold at Mauritius. & on that 
subsequently damaged in the British vessel, in- 
cluding the pro rata freight charged against the 
rice ; — Held : defts. were not liable, as the strand- 
ing took place at a time when the insured goods 
were not on board the vessel, &, therefore, the 
warranty against particular average remained in 
force. — The Alsace Lorraine, [1893] P. 209 ; 02 
L. J. P. 107 ; 09 L. T. 261 ; 42 W. R. 112 ; 9 
T. I.. R. 481 ; 7 Asp. M. L. C. 302 ; 1 R. 032. 

1935. .] — A cargo of maize was in- 

sured from San Nicolas & Buenos Ayres to a port 
in Europe ; the subject-matter of the insurancti 
was described in the policy to be “ 20,1110 bags of 
maize from San Nicolas, £0,005 at 1 per cent. ; 
8299 bags of maize from Buenos Ayres, £1,875 at 
I i>er cent.” ; & the policy contained a further 
statement tliat by agreement the goods were 
valued at ” £7,910 (included £1,301 O.s. Od. for 
advance on freight).” The policy covered all 
risks in craft, & contained a warranty against 
particular average, unless the ship or craft should 
be stranded. The 20,910 bags were shipped at 
San Nicolas ; but while on her way down the 
riv(;r to Buenos Ayres the ship was stranded ; at 
that time the 8,299 bags wen; in lighters in Buenos 
Ayres roads awaiting her arrival. Ultimately the 
ship was got otf & proceeded to Buenos Ayres, 
where she was surveytid & found to be seaworthy ; 
the cargo from San Nicolas, which had been 
tak(‘n out, was re-shipped, the 8,299 bags waiting 
in the lighteu’s were put on board, & the ship jiro- 
eeeded on her voyage to Europe, in the course of 
which a large; part of the cargo was damaged by 
water owing to perils of the seas. It was admitted 
that a claim for particular averagt; in consequence 
of the stranding arose in respect of the bags shipped 
at San Nicolas ; but the assured claimed to be 
entitled to recover also in respect of the bags 
shipped at Buenos Ayi’es ; they further contended 
that the loss should bti calculated ux)on the full 
£7,910 without any deduction in respect of freight 
advanced: — Held: (1) as at the time of the 
stranding of the ship the 8,299 bags were only at 
risk in tlie craft not at risk in the ship, the 
waiTanty atteched, the assured were not en- 
titled to recover a particular average loss in respect 
of such bags ; (2) the policy was to be treated as 
one policy upon valued goods, & not as a policy 
by which advanced freight was separated! y insured, 
therefore the particular average loss should be 
calculated upon the full amount of £7,910. — 
Thames & Mersey Marine Insurance Co. v. 
ITrrs, Son & Kino, [1893] 1 Q. B. 470 ; 08 L. T. 
521 ; 41 W. R. 340 ; 37 Sol. Jo. 210 ; 7 Asp. M. 
J.. 0. 302 ; 5 R. 108, 1). C. 

Annotations: — As to (1) Consd. The Alsace Lorraine, 11893] 
i*. ‘209. As to (2) Reid. MansoU v. Hoaclo (1903), 20 
T. L. 11, 150. 

1936. Whether applicable only to ship — Lighter.] 

^By a policy of insurance assurance was made 
” including risk of C]*aft to & from the ship ” on 
linseed oil cakes, ” free of particular average, 
unless general or the ship was stranded.” The 
cakes were put on board a lighter to be landed at 


their destination ; & the lighter stranded & sunk, 
whereby a particiilar average loss was sustained : — 
Held : the underwriters were not liable. — Hoff- 
man V. Marshall (1835), 2 Bing. N. C. 383 ; 2 
Scott, 559 ; 6 L. J. C. P. 70 ; 132 E. R. 150 ; auh 
nom. Hofman v. Marshall, 1 Hodg. 330. 

Annotation : — Distd. Russell & Erwin Manufacturing Co. v. 

Lodge (1890), 6 T. L. R. 353. 

1937. Barge.] — Russell & Erwin Manu- 

facturing Co. v. Lodge, No. 1944, post. 

1938. .] — Thames & Mersey Marine In- 
surance Uo. V. Pitts, Son & King, No. 1935, 
ante. 

ii. What is SirandM. 

1939. Must be bona fide.] — Bowring v. Elm- 
SLIE (1790), 7 Term Rep. 210, n. ; 101 E. R. 939. 

1940. Must be accidental — Out of ordinary course 
of voyage.] — Bishop v. Pentland, No. 1655, ante. 

1941. Ship run ashore for safety.] — Bowring v. 
Elm.slie (1790), 7 Term Rep. 210, n. ; 101 E. R. 
939. 

1942. After collision.] — Sturge v. Thomp- 

son (1843), 1 L. T. O. S. 259. 

1943. .] — (1 ) A cargo of salt, worth together 

with prepaid freight about £1,900 was insured 
from Liverpool to Calcutta, the policy containing 
the usual memorandum warranting ” corn, fish, 
salt, etc., free from average unless general or the 
ship be stranded.” Having encountered bad 
weather, lost both her anchors, & had her masts 
cut away, the sliiiJ was taken in tow by salvors & 
placed on a bank out of the ordinary course of the 
voyage, where she lay on her port side for several 
tides, k> sustained considerable further injury. 
The salt was landed in a damaged state, & the ship 
rcpaii’ed, though at an expense which exceeded 
her value when repaired. About one-fifth of the 
salt might have been made saleable, but would 
have rcalLsod no profit. Suits were instituted by 
the salvors in the Admlty. Ct., & the salt sold under 
a decree, the entire proceeds being absorbed by 
the costs ; — Held : (1) there was a partial loss of 
the .salt, but not a total loss, the seizure & sale 
under tiie decree of the Admlty. Ct. not being a 
natiu’al or necessary consequence of a peril insured 
against ; (2 ) there was a stranding within the 

meaning of the memorandum. 

(3) The assured had subseqiumtly to the date of 
the policy executed a deed of inspectorship under 
Bkpey. Act, 1801 (c. 134), s. 192, & was suing on 
behalf of tliird persons who had made advances 
upon the shipping documents : — Held : j)ltf. was 
entitled to recover, & the underwriters were not 
entitled to set oil the amount of a debt due from 
pltf, to them under Bkpey. Act, 1849 (c. 100), 
s. 171. — L)e Mattos V. Saunders (1872), L. R. 7 
C. P. 570 ; 27 L. T. 120 ; 20 W. R. 801 ; 1 Asp. 
M. L. C. 377. 

Annotations : — As to (1) Distd. Cossman v. West, Cossiuau 

r. RritisU America Assca • (1887), 13 App. Gas. 160. 

Refd. Fooks V. Smith, 115)24] 2 K. B. 508. As to (2) Consd. 

The Countess, [1921] P. 279. Refd. Lctchford v. Oltlhatii 

(1880), 5 Q. B. D. 538. Generally, Mentd. Polurrian S.S. 

Co. V. Young, [1915] 1 K. B. 922. 

1944. .]—(!) I cannot conceive tliat the 

barge was grounded merely for repairs. It is 
quite clear that it would have been lost if it had not 
been so grounded (Day, J.). 

(2) As to the second point taken by deft., the 
word ‘‘ craft ” in this policy clearly was intended to 
cover both steamer & barge (Day, J.). — Russell 
& Erwin Manufacturing Co. v. Lodge (1890), 0 
T. L. R. 353. 
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Sect. 22. — Measure of loss for which imurers Uable : 
Sub-sect, 4, B. {b) it.', (c) (d), cfe C . (fl).] 

1945. Ship driven aground — By collision.] 

Baring v. IIenkle (1801), 1 Marshall on Marino 

Insurances, 3rd ed. 232. /.qoon q a,i 

Annotations .—Dbtd. Wells r. Hopwood 1832), 3 B. & Ad. 
20. Refd. Corcoran v. Gurnej' (18 jo), 1 A. & n. ioo. 

By wind— No damage suffered.]— 

Where there is a warranty in a policy of insurance 
against average, “unless general, or the ship be 
stranded,” if during the voyage the ship is forced 
ashore by the wind, or is driven on a bank, & 
remains fast for any time, tliis is a sufficient 
stranding to do away the effect of the warranty, 
although the ship is not proved to have thereby 
received any material damage. — Harman v, Xaux 
(1813), 3 (lamp, 429, N. F. 

Anmiation Refd. Wells r. Hopwood (1832), 3 13. & Ad. 20. 

1947. Ship striking obstruction — Must settle for 
some time — What amounts to settling.] — Doi3.son 
r. Bolton (1790), 1 Mai*shall on Marine Insur- 
ances, 3rd cd. 231 ; 1 Park on Marine Insurances, 
8th ed., p. 230. 

Annotations : — Dbtd. Corcoran r. Cui’iicy (18.53). 20 L. T. 
O. S. 221. Refd. WellK v. Hopwood (1832), 3 B. & Ad. 20. 


1948. .] — To constitute a strand- 

ing it is essential that the vessel should be sf^ation- 
ai y, the striking on a rock where tlio vessel remains 
for a minute & a half only, is not a stianding, though 
she thereby receives an injury, which eventually 
proves fatal.— M‘Dougle v. Royal Exchange 
Assurance (^o. (1810), 4 M. & 8. 503 ; 105 E. R. 
021 ; jjrevious 'proceedings (1815), 4 Canii>. 383, 
N. P. 

AnMtationa : -Apld. The Glculivet, 11893] P. 1(51. Refd. 

Ilearn v. j^dmunds (1819), 4 Moore, C. P. lo ; WcIIh v. 

Hopwood (1832), 3 13. & Ad. 20. 

1949. .] — A vessel strikes upon 

a rock & remains fixed there for the space of 
fifteen or twenty minutes, in comsequence of 
which she sustains a material injury. This con- 
stitutes a stranding. — Baker v. Towry (1816), 1 
Stark. 436, N. P. 

Annotatiun : — Refd. Wells v. Hopwood (1832), 3 B. & Ad. 20. 

1950. .] — Bryant <fc May, Ltd. 

V. London Assurance Corpn. (1886), 2 T. L, R. 
591. 

Annotation: — Refd. The Glenlivet, [1893] P. 164. 

1951. Damage through taking ground — In ordi- 
nary course of navigation.] — Where a vessel, being 
under the conduct of a pilot, in going up a harbour 
took the ground in the ordinary course of naviga- 
tion, & afterwards, being moored at a quay, on the 
ebb of the tide U)ok the ground, fell over on her 
side, & was injured, & her cargo damaged : — 
Held : this was not a stranding, for wliich the 
insurer was liable. — Hearne v. Edmund.s (1819), 
1 Brod. & Bing. 388; 4 Moore, (J. P. 15; 129 
E. R. 772. 

Annotations : — Distd. Hamer r. Godmond (1821 ), r» B. & Aid. 

225. Consd. Wells v. Hopwood (1832), 3 B. & Ad. 20. 

Reid. Bishop V. Peutland (1827), 7 B, & C. 219 ; Letchford 

V. Oldham (1880), 5 Q. B. 1). 538. 

1952. •jy-A ship having on board 

goods which were insured on a voyage from 
London to Hull, but ” warranted free from 
average, unless general, or the ship should be 
stranded,” arrived in Hull Harbour, which is a 
tide harbour, & proceeded to discharge her cargo 
at a quay on the side of it : this could be done at 
l]^h water only, & could not be completed in one 
tide. At the first low tide, the vessel grounded 
on the mud, but, on a subsequent ebb, the rope 
by which her head was moored to the opposite 
side of the harbour, stretched, & the wind blowing 
from the east at the same time, she did not 
ground entirely on the mud, which it was intended 


she should do, but her foi-cpart got on a bank of 
stones, rubbish, & sand, near to the quay, & the 
vessel having strained, some damage was sustained 
by the cargo, but no lasting injury bv the vessel : — 
Held : tliis was a stranding within the meaning of 
that word within the policy. 

I Where a vessel takes the ground in the ordinary 
& usual course of navigation & management in a 
tide river or harbour, upon the ebbing of the tide 
or from natural deficiency of water, so that she 
may float again upon the flow of tide or increase 
of water, such an event shall not be considered a 
stranding within the sense of the memorandum. 
But when the ground is taken under any extra-, 
ordinary chcumstances of time or place, by reason 
of some unusual or accidental occurrence, such an 
event slxall bo considered a stranding witliin the 
meaning of the memorandum (Lord Tentej{DEN, 
r.J.). — W ells v. Hopwood (1832), 3 B. & Ad. 
20 ; 110 E. R. 8. 

Awwtations : — Consd. Kiiufsford v. Marshall (1832), 8 Bing, 
458. Folld. (’orcoran v. Gurnoy (1853), 1 K. & B. 456. 
Apld. I)e Matton v. HauJitlers (1872), L. H. 7 C. 1’. 570. 
Folld. Letchford r. Oldham (1880), 5 Q. B. D. 538. 

1953. .] — Upon the ebbing of the tide, 

a vessel took the ground in a tide harbour, in tluj 
place where ii was intended she should ; but, in 
so doing, stru(‘k against some hard substance, by 
which two holes were made in her bottem, & the 
cargo damaged : — Held : not a stranding for which 
the underwriters w^cre liable upon an insurance on 
corn warranted free from average, unless general, 
or the ship be stranded. — K inosford v. Marshall 
( 1832), 8 Bing. 458 ; 1 Moo. & S. 657 ; 1 L. J. C. P. 
135 ; 131 E. R. 470. 

Annotation's : — FoUd. Corcoran r. Gurney (1853), 1 E. & B. 
456 ; Letchford v. Oldham (1880), 5 Q. 13. D. 538. 

1954. .] — Magnus v. Buttemer, No. 

1600, aide. 

1956. Not In ordinary course of navigation 

— Negligence of pilot.] — Where a ship, being under 
conduct of a pilot, in her course up the river to 
Liverpool, was, against the advice of the master, 
fastened at the pier of the dock-basin, by a rope 
to the shore, & left there, & she took the ground, 
& when the tide left her, fell over on her side & 
bilged, in consequence of wliich when the tide 
rose she filled with water, & the goods were wetted 
& damaged : — Held : this was a stranding to 
entitle the assured to recover for an average loss 
upon the goods. The assured shall not bo pre- 
vented from recovering against the underwriter 
an average loss upon a damage by stranding occa- 
sioned by the neglect of a Liverpool pilot appointed 
under 37 Geo. 3, c. 78, while the ship is under his 

conduct. (/ARItUTHERS V. Sydebotham (1815), 4 

M. & S. 77 ; 105 E. R. 764. 

Annotations : — Diftfl. Hearne v. Edmunds (1819), 1 Brod. & 
BinK. 388. Folld. Kayner v. Godmond (1821), 5 B. & Aid. 
225. Consd. Wells v. Hopwood (1832), 3 B, & Ad. 20, 
Refd. Bishop v, Hentland (1827), 7 B. & C. 219 ; Kiiiffs- 
ford r. Marshall (1832), 8 Binff. 458 ; Devaux v. J ’Anson 
(1839), 5 Bing. N. C. 519; Thames Sc Morsey Marino 
Insce, V. Hamilton, Fraser (1887), 12 App. Cas. 484. 
Meotd. The Girolamo (1834), 3 Hag. Adin. 169 ; TLo 
Maria (1839), 1 Win. Hob. 95; The Protector (1839), 1 
Wm. Hob. 45 ; The Agrloola (1843), 2 Notes of Coses, 
113 ; The Eden (1846), 4 Notes of Cases, 460 ; The 
Bilbao (I860), Lush. 149 ; Tyne Iraprovemont Comrs. v. 
General ytoam Navigation Co. (1866), 15 L. T. 487. 

1956. Forced entry Into harbour.]— 

Where, in assumpsit on a policy of insurance on 
goods warranted free from average, unless the ship 
were stranded, it appeared that in the course ol 
the voyage the slup was, by tempestuous weatherj 
forced to take shelter in a harbour, & in entering it, 
struck upon an anchor, & being brought to her 
moorings, was found leaky & in danger of sinking 
& on that account wafi hauled with warps highei 
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up the harbour, where she took the ground & 
remained fast there for lialf an hour : — Held : this 
was a stranding within the meaning of the policy. 
— Barrow v. Bell (1825), 4 B. & C. 730 ; 7 Dow. 
& By. K. B. 244 ; 4 L. J. O. S. K. B. 47 ; 107 
B. R. 1234. 

Annoiaiiona: — Reid. Klngsford r. Marshall (1832), 8 Bing. 

468 ; Wells «. Hopwood (1832), 3 B. fie Ad. 20. 

1957. Contributory negligence of 

crew.] — Bishop v. Pentland, No. 1055, ante. 

1958. .] — Where a ship under 

stress of weather is run into a tidal harbour by the 
captain, & is there grounded in consequence of 
its being low water : — Held : such grounding is a 
stranding within the meaning of the memorandum 
in the policy, the ship having never at any time 
been in safety. — Falkner v. Gurney (1853), 1 
W. R. 129. 

1959. •] — A cargo of barley in- 

sured, subject to the usual memorandum, sus- 
tained an average loss. The sliip sailed from 
Nantc'S to Dublin : by stress of weather she was 
driven into the bay of Palais on the north coast of 
France, where; she anchored. The wind increasing, 
the anchor dragged : &, for the ])reservation of all 
on board, the captain slipped the chains, got the 
ship under sail. & succeeded in entt;ring Hanzon, 
wliich is a tidal harbour ; where, by reason of its 
being then low water, the ship took the gi’ound. 
On a case stating tliese facts & raising the question 
whether the ship was stranded : — Held : she was 
stranded within the meaning of the memorandum, 
as she had not taken the ground in the ordinary 
course of management in a tidal harbour, but from 
an unusual state of tilings. 

I can see no difference between tlie case of the 
ship being forced, for her safety, to run aground 
outside the harbour, & her being forced to enter 
the harbour in such a state of tide that she runs 
aground in doing so (Lord Campbell, C..J.). — 
Corcoran v. Gurney (1853), 1 E. & B. 450 ; 22 
L. J. Q. B. 113 ; 20 L. T. O. S. 221 ; 17 Jiir. 1152 ; 
118 E. R. 507. 

Annf)tation : — Reid. Lctchford v. Oldhum (1880), 6 y. B. D. 

638. 

1960. Water drained off canal.] — 

Whcjre, during the course of a voyage upon an 
inland navigation, it became necessary, in order 
to repair the navigation, to draw off the water ; 
& the ship, in consequence, having been placed in 
the most seeme situation that could be found, when 
the water was drawn off, went by accident upon 
some piles, which were not previously known to be 
there : — Held : this was a stranding within the 
usual memorandum in the policy, the accident 
having happened not in the ordinary course of 
such voyage. — Rayneu v. Godmond (1821), 5 
B. & Aid. 225 ; 106 E. R. 1175. 

Annotaiums : — Consd. Wells v. Hopwood (1832), 3 B. & Ad. 

iJO. Reid. Bishop v. I’ontlaud (1827), 7 B. & C. 21}). 

1961. Grounding not as Intended.] — 

Wells v. Hopwood, No. 1052, ante. 

1962. .] — ^A policy of marine 

insurance on cargo contained the usual warranty 
against average unless the ship were stranded. The 
place of discharge was in a tidal harbour, where 
vessels of the size of the ship in question can only 
get to the quay to unload during high spring 
tides. A ship arriving in the port is brought 
towards the quay as soon as in the pilot’s judg- 
ment there will be water enough to float her there, 
&, if in the course of getting her to the quay the 
depth of water proves insufficient, she takes the 


ground to wait until the next tide admits of her 
being floated farther. The ship in question was 
in the course of being brought to the quay, but it 
was found that she could not get within twenty 
feet of it, & consequently she was left where 
she was to await a higher tide. As the tide 
receded & she settled down, instead of resting on 
an even keel she pitched by the head into a hole, 
& remained in such a position as to cause her 
timbers to be strained, by reason whereof she 
made water & damage resulted to the cargo. 
It afterwards appeared that there was an eleva- 
tion in the bottom of the harbour, a small bank 
having being formed parallel with the quay, & 
a hole beside it into which the vessel had pitched. 
This state of things had been caused by the 
paddles of steamers leaving the harbour at low 
tide, &; its existence had not been found out 
Iireviously to the accident : — Held : the taking 
of the ground by the vessel was in the circum- 
stances of such an accidental A- unforeseen cha- 
racter as not to be in the ordinary course of navi- 
gation & to amount to a “ stranding.” — Letch- 
ford V. Ol.DHAM (J880), 5 Q. B. D. 538 ; 49 
L. Q. B. 458 ; 28 W. R. 789, C. A. 

1963. Fortuitous & accidental cause.] 

— Magnu.^ V. Buttemer, No. 1600, ante. 

1964. Sinking In deep water.] — A policy insur- 
ing against the loss of a vessel by ” grounding 
or stranding ” does not cover a loss by tiie sinking 
of the vessel in deep water.-BAKER-WHTTELEy 
Coal Co. v. Marten (1910), 26 T. L. R. 314. 

(c) Collision. 

1965. Collision with ship.] — R ichardson v. 
BuRiiovvs (1880), Lowndes on Marine Insurances, 
2nd ed. 198, n. 

1966. Striking sunken wreck.] —T he Munroe, 
No. 1703, ante. 

1967. Striking breakwater.] — Union M.uune 
Insurance Co. v. Borwick, No. 1 705, ante. 

1968. Collision distinguished from ** stranding.”] 

— Union Maiiine Insurance Co. v. Borwick, 
No. 1705, ante. 

1969. ” Contact between two navigable things ” 
— Collision with sunken barge — Barge subsequently 
refloated.] — C handler r. Bhogg, No. 1706, ante. 

{d) Other Cases. 

1970. Ship “burnt.”] — A ship is not “burnt” 
within the meaning of the memorandum in a 
Lloyd’s policy of insurance — “ warranted free 
from average under three pounds per cent., unless 
general, or the ship be stranded, sunk or burnt ” — 
unless the injury by lire is such as to constitute 
a substantial burning of the ship as a whole. 

It seems to me impossible to lay down abso- 
lutely in the affirmative or the negative, as to 
whether a partial burning does constitute a 
“ burnt ” ship or not within this policy ; it may 
or may not, according to tlie actual facts apper- 
taining to the partial burning (A. L. Smith, L.J.). 
— ^Tiie Glenlivet, 1 1894] P. 48 ; 63 L, J. P. 45 ; 
69 L. T. 706 ; 42 W. R. 97 ; 10 T. L. R. 97 ; 38 
Sol. Jo. 78 ; 7 Asp. M. L. 0. 395, C. A. ; affy.j 
[1893] P. 164, 

Antwtation : — ^Reid. The Alsace Lorraine, [18931 P. 209. 

C. Calculation of 
(a) In General. 

See Marino Insurance Act, 1006 (c. 41), s. 76. 

1971. Calculation of percentage — Proportion to 
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Sect, 22.— Measure of loss for insurers liable: 

Sub-sect. 4, C. {a) & (b),>d: !>.] 

value of cargo at time of loss— Average loss on 
cargo.] — (1) ^Vliere a ship's bottom has during 
the voyage insured, been taken by the worm, in 
consequence of which she is incapable of pro- 
ceeding on her voyage, & is condemned, this is not 
a loss by perils of the sea, within the moaning of 
the policy. 

(2) In the case of an insurance upon slaves, 
free from an average loss under live per cent, for 
loss from insurrection, & a loss takes place from 
insurrection, the loss must be calculated in its 
proportion to the cargo, when it happened, & not 
when the whole cargo was sold. — K ohl v. Parr 
( 1796), 1 Esp. 446, N. P. 

Annotai ions : — -As to (1) Apld. Pandorf r. Hamilton (188fi), 

17 Q. B. D. 670. Refd. Butler r. Wildmau (1820), 3 B. 

& Aid, '398 ; Britlnh & Foreitfu Marine liisce. r. Oonnt, 

[1921] 2 A. C. 41. 

1972. Proportion to value of ship — Average 

loss on ship.] — A declaration stated, that pltf. 
made a policy of insurance with an assurance co., 
upon the goods, body, tackle, apparel, etc., of a 
ship valued at £5,000 ; that the ship & freight 
were warranted free from average under £8 per 
cent. ; unless general, or the ship were stranded ; 
that the capital stock & funds of the co. should 
alone be liable to make good all claims & demands 
under that policy ; & that no proprietor of the 
co. should be charged, by reason of that policy, 
beyond the amount of his share in the stock of the 
co. ; that the co. became insurers to pltf. for 
£1,600, & the policy was signed by defts., as 
directors of the co. ; &, in consideration of the 
payment of the premium at their request, defts. 
undertook that the co. should perform all things 
contained in the policy to be performed by them. 
The declaration then alleged, that the ship ran 
aground ; that it was necessaiy for her safety to 
let go the larboard bower anchor & kedge anchor, 

to cut away the cables from the anchors ; that 
the anchors & cables were left in the sea, & lost to 
pltf. ; that afterwards the ship was further 
strained, damaged & broken, whereby pltf. 
sustained a general average loss. Second breach, 
that, the ship being strained & damaged, pltf. 
sustained an average loss on the ship, her masts, 
ropes, & cables, to a larger amount than £3 per 
cent. ; on all the moneys insured thereon, to wit, 
to the amount of £50, by the hundred for each & 
every hundred insured thereon, whereby the co. 
became liable to pay to pltf. a certain sum of 
money, to wit £200, being their proportion of 
the average loss in respect of the said sum of 
£1,500 ; & that, though the funds of the co. 

were sufficient, defts. had not paid the said losses. 
Defts. pleaded, that the anchors & cables were not 
left in the sea & lost ; also, that the pltf. had not 
suffered an average loss on the ship or vessel, 
her masts, ropes, & cables, to the amount of £3 
per cent, on all the moneys insured thereon. On 
special demurrer to the ideas : — Held : (1 ) the 
pleas were bad, the travei*ses being too large ; 

(2) defts. were personally responsible, it being 
averred that the funds were sufficient, & it was not 
necessary to allege notice to them of the loss; 

(3) the stipulation, that the ship & freight should 
be free from average under £3 per cent, was not a 
proviso which required to be pleaded ; & the 
second breach was bad, as it did not ffistinctly 
aver that the loss was more than £3 per cent, on 
the value of the ship ; (4) defts. were entitled to 
judgment on the second breach, notwithstanding 
the plea was bad. — D awson v. Wrench (1849), 


3 Exch. 359 ; 18 L. J. Ex. 229 ; 12 L. T. 0. S. 
405 ; 164E. R. 883. 

Annotations : — As to (2) Folld. Hallett w. Dowdall (1852), 

18 Q. B. 2. Refd. Reid t>, Allan, Cross v. Allan (1849), 

4 Exoli. 326 ; Sunderland Marino Insce. v. Kearney 

(1851), 15 Jur. 1006 ; Churchward v. R. (1865), L. R. 

1 Q. B. 173. As to (3) Bold. Hurst v. Evans, [1917] 1 

K. B. 352 ; Munro, Brice v. War Risks Assocn.. [1918] 

2 K. B. 78. Ocnerall*/, Refd. Companla Maritlma of 

Barcelona v. Wishart (1918). 87 L. .T. K. B. 1027. Mentd. 

Hill V. Nnttall (1864), 17 C. B. N. S. 262 ; S. E. Ry. r. 

Railway Comrs. (188i), 6 Q. B. D. 586. 

1973. Average payable separately — Stipulation 
providing for — Option of assured to claim average 
on whole — Only part of goods lost.] — A merchant 
ship, under a mistake, is taken in tow by a British 
ship of war. & is thereby exposed to a tempestuous 
sea, which injures goods on board of her, this is a 
loss from the perils of the sea ; but semblCy since 
the loss resulted from restraint by a ship of war, 
it might have been alleged to have been occasioned 
by capture detontion. 

By tlic terms of the poUcy tlie underwriter 
binds himself to pay average separately, on each 
particulai* package of the goods insured, this 
stipulation does not preclude the assured from 
recovering an average loss upon the wlmle ex- 
ceeding three per cent, under the usual clause in 
the policy, & in such case although several pack- 
ages remain uninjured they are to be included in 
tlie average. 

An insurer who desires the assured to do what he 
conceives to be the best in the circumstances, is 
bound by what the latter does in the exercise of 
a sound discretion. — Hagedorn v. Whitmore 
(1810), 1 Stark. 157, N. P. 

1974. Must be expressly stated.] — Two 

policies of insurance were made generally upon 
goods from Calcutta to London, with a memo- 
randum “ tliat the goods were w^arranted free 
from average, unless general, or the ship be 
stranded ” ; the policies were afterwards 

respectively indorsed, with a declaration of interest, 

“ Per Wuhan, 2,088 bags linseed, £1,000,” & ” Per 
Waban, linseed, £1,000.” 2,000 bags of linseed 

were shipped on board the Waban, & during the 
voyage, by perils of tlie sea, 1,023 bags were so 
damaged that a large portion of the linseed in 
them was throwm into the sea as rotten & worthless, 
& the rest was sold, & only realised a few shillings, 
& would have lost the character of linseed if sent 
on to London. The remaining bags were un- 
injured, brought safe to London, & delivered to the 
insured ; — Held : (1 ) in the absence of any separate 
valuation, or any other stipulation in the policy 
showing that it was intended to distinguish one 
portion of the seed from another, &; to make a 
separate insurance upon each portion, as well as 
a joint one upon all, the policy was upon the whole 
of the seed ; (2) although the seed was packed in 
packages, each capable of a distinct valuation, 
some of the packages were totally lost, yet as the 
rest of the packages arrived safe, the loss was a 
partial loss only of the subject-matter insured, & 
the underwriters were protected by the ordinary 
memorandum, there being no general average or 
stranding, & were not liable as upon a total loss 
of some of the packages. — Balli v. Janson 
(1866), 0 E. & B. 422 ; 119 E. R. 922 ; sub nom. 
Janson v. Balli, 25 L. J. Q. B. 300 ; 27 L. T. O. S. 
139 ; 4 W. B. 608 ; sub nom. Jamson v. Balli, 

2 Jur. N. S. 6 j66, Ex. Ch. 

Annotatvms : — As to (2) Difltd. Dufl v. Mackenzie (t857), 3 
C. B. N. S. 16. FoUd. Entwlsle v. Ellie (1857), 2 H. & N. 
549. Consd. Wilkinson v. Hyde (1868), 3 C. B. N. S. 80. 
Distd. Gator v. Great Western Insoe. of New York (1873), 
L. R. 8 C. P. 552. Refd. Great Indian Peninsular Ry. v. 
Saunders (1862), 6 L. T. 297. 
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(h) Succeesive Losses, 

■See Marine Insurance Act, 1906 (c. 41), ss. 76, 77. 

1975. Particular average losses — When added 
together — Voyage policy — Losses occurring In 
one voyage.] — Le Ciieminant v. Pearson, Le 
Uheminant V. Allnutt, No. 1398, arde. 

1976. .] — Blackett v, 

Royal Exchange Assurance Co., No. 23, ante, 

1977. .] — (1) A time policy 

rupon ship & freight contained the warranty 
*“ free from average under 3 per cent, unless 
^general, or the ship be stranded, sunk or burnt ” : 
— Held : distinct & separate average losses oc- 
curring during the same voyage could be added 
together so as to ascertain whether the aggregate 
loss exceeded the limit of 3 per cent., but not 
such losses occurring in more than one voyage. 

(2) I i)rotest against the attempt to construe 
these policies by the rules of construction applic- 
able to other instruments, & where they are 
construed without the assistance of a jury I think 
the proper way is to consider them with the aid 
of our knowledge of business, 6c to take it for 
granted that merchants & insurers have acted in 
a businesslike way (JiORD Esher, M.R.) — Stewart 
V. Merchants Marine Insurance Co. (1885), 16 
Q. B. 1). 019 ; 55 L. J. Q. B. 81 ; 53 L. T. 892 ; 
31 W. K. 208 ; 2 T. L. li. 156 ; 5 Asp. M. L. C. 
500, C. A. 

AnnotcUUms : — As to (1) Distd. Price v. A1 ShipH* Small 

UarnaH'e Insce. Ashoou. (1889), 22 Q. B, I). 580. Generally, 

Refd. WilHoii Slili)pinK Co. v. Britlslv & Foreign Insco., 

(1920] 2 K. B. 25. 

197 g. Time policy — Losses occurring 

in separate voyages.] — Stewart v. Merchants 
.Marine Insurance Co., No. 1977, anie. 

1979. Particular average & general average — 
Cannot be added together — To make up percentage.] 
— Under the memdrandum in a marine policy 
by which the subject-matter of insurance is war- 
ranted free from average under a certain amount 
per cent., unless general, or the ship be stranded, 
sunk, or burnt, a general average loss cannot be 
added to a particular average loss to make up a 
loss amounting to the specified percentage. 

A ship was insured by a policy expressed to be 
against all losses which could not be recovered 
under an ordinary Lloyd’s policy by reason of 
the insertion therein of the memorandum against 
average under 3 per cent., unless general, or the 
ship be stranded, sunk, or burnt. The ship 
while covered by the policy, through .stress 
of weather, incurred a particular average loss ; 
& further damage to her was incurred under 
such circumstances as to constitute a general 
average loss. The particular average loss did 
not amount to 3 per cent, of her value, but the 
general & particular average losses taken together 
did amount to such percentage : — Held : the 
assured were entitled to recover the particular 
average loss under the policy. 

We come to the portion of the clause which 
warrants other goods & also the ship &; freight 
free from average under 3 per cent, unless general, 
or the ship be stranded. That must ... bo 
read as equivalent to “ warranted free from 
partial loss under 3 per cent, unless it be a general 
average loss” (Lord Esher, M.R.). — Price & Co. 
t>. A1 Smps’ Small Damage Insurance Assocn. 
(1889), 22 Q. B. D. 580 ; 58 L. J. Q. B. 269 ; 61 

L. T. 278 ; 37 W. R. 566 ; 5 T. L. R. 356 ; 6 Asp. 

M. L. C. 435, C. A. 

: — ^Reld. The Knight of 8t. Michael, [1898] 

I*. JO. 

Partial loss of ship — Subsequent total losa.]- 
See Sub-sect. 5, C. (c), 'post. 


D, Apportionment of Dock Dues, 

1980. Proportional liability of insurers — Where 
liable for part of repairs.] — time policy on ship 
contained the warranty ” free from average under 
3 per cent.” Daring a voyage covered by the 
policy the ship sustained, without its being 
discovered, a fracture of her stern-post owing to 
perils of the sea, being a particular average 
lo.ss within the policy. The voyage having been 
completed 6c the cargo delivered the ship was put 
into dry dock for the purpose only of being cleaned, 
scraped, 6c painted, being in such a state that no 
prudent owner would have put to sea again without 
having her cleaned & scraped. When the ship 
was put into dry dock the injury was for the first 
time discovered, 6c the necessary repairs were 
then effected, 6c the ship was discharged from 
dry dock on the eighth day, repaired, cleaned, 
scraped, & painted. Had she required nothing 
but cleaning, scraping, & painting, she might 
have been discharged on the evening of the third 
day. The repairs alone, without cleaning, etc., 
would have taken the whole eight days. If the 
whole or half of the dock dues for the first three 
days ought to be charged against the underwriters 
in account there was a particular average lo.ss 
exceeding 3 per cent. If the cost of the repaii*s 
plus the dock charges for the last five days were 
alone to be charged against the underwriters, 
there was not a particular average los.s of 3 per 
cent. If the dock charges for the first three 
days ought to be attributed partly to the repairs 
& partly to the cleaning, etc., then, so far as 
the apportionment was a question of fact, it was 
to be taken that one half of those charges should 
be attributed to each purpose ; — Held : although 
a contract of marine insurance is a contract of 
indemnity, 6c though the result would be that 
the shipowners would be relieved of part of the 
dock charges which they would otherwise have had 
to jjay tliemselves, they were entitle<l to have the 
dock charges for the first three days apportioned 
between the repairs on the one hand & the cleaning, 
etc., on the other ; the apportionment should be 
one half to each purpose, 6c there had therefore 
been a particular average loss exceeding 3 per cent. 
— Marine Insurance Co. v. China Transpacific 
S.S. Co. (1886), 11 App. Cas. 573 ; 56 L. J. Q. B. 
100 ; 55 \j. T. 491 ; 35 W. R. 169 ; 2 T. L. li, 
857 ; 6 Asp. M. L. 68, li. L. 

Annotations : — Distd. Huabon S.S. Co. Loudon Assce., 

[1900] A. C. 0; The Acauthvis, [1902] P. 17. Consd. 

The Haversham Grange, [1905] P. 807. Reid. The 

Cniokiaiig, [1925] P. 80. 

1981. .] — There is no principle of law 

which requires a person to contribute to an out- 
lay merely because he has derived a material benefit 
from it. 

During a voyage covered by a policy of marine 
insurance a vessel was damaged by a peril insured 
against & was therefore put into dry dock for 
the necessary repairs. The survey of the vessel 
for renewing her classification was not due, but 
the owners, without causing delay or increase of 
dock expenses, took advantage of her being in dry 
dock to have the survey made, & her classification 
was renewed : — Held : the expenses of getting the 
vessel into & out of the dock, as well as those 
incurred in the use of the dock, fell upon the 
underwriters alone, & could not be apportioned 
between them & the owners. — Buabon S.S. Co. 
V, London Assurance, [1900] A. C. 6 ; 69 L. J. 
Q. B. 86 ; 81 L. T. 585 ; 48 W. R. 225 ; 16 T. L. R. 
90 ; 44 Sol. Jo. 116 ; 9 Asp. M. L. C. 2 ; 5 Com. 
Cas. 71, H. L. 

Annotaiions : — Apld. The Acanthus, [1902] P. 17. Rtfd. 

The Haversham Grange, [1905] P. 307 ; I^man S.S. Co. 
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Sub-sect. 4> I). : sub'sed. 5, 

V. Admiralty Comrs., [1918] 1 K. B. 4 80 ; The Chekiang, 

[1925] P. 80. 

1982. — .] — In order to (3ffect repairs 

necessital<‘(l by two collisions for which the 
owners of two wrongdoing vessels were liable, 
pltfs., the owners of the damaged vessel, put 
her into dry dock, & proceeded to repair at the 
same time the separate damage sustained in each 
collision ; but defts., the owners of the wrong- 
doing vessel in the second collision, objected to 
pay any portion of the dock dues on the ground 
that the repair of the damage caused by their 
vessel occupied a shoHer time than that required 
for (Jie repair of the damage sustained in the 
first collision, so that pltfs. had not been put t/O 
any additional expense : — Held : the principle 
as to apportionment of expenses between owner 
& underwriter in respect of dry docking for 
simultaneous work on the vessel, laid down in 
Marine Insurance Co. v. China Transpacific S.S. 
Co., No. 1980, ante, & explained in Jiuabon S.S. 
Co. V. London Assurance, No. 1981, ante, applied, 
&, therefore, defts. were liable for a proportion 
of the dry docking & incidental expenses, 
excluding demurrage. — The Haversiiam Grange, 
[190.5] P. 307 ; 74 L. J. P. 115 ; 93 L. T. 733 ; 
53 W. li. 075 ; 21 T. L. T{. 628 ; 10 Asp. M. h. C. 
156, G. A. 

AnnoialUm : — Refd. The Chekiang, [1925] ]\ 80. 


SuR-sECT. 5 . — Measure of Indemnity. 

-4. In General. 

See Marine Insurance Act, 1906 (c. 41), ss. 67, 
73,75,81. 

1983. One policy on different subjects— One sub- 
ject not at risk — Ship & cargo— Loss of ship.] — 

Ameuv V. IIOGEHS fl791), 1 Esp. 207, N. P. 

1984. Valued policy— Total loss— Sum fixed by 

policy.]- — d'he value of the ship insured, stated 
in a valued time policy, is, in the absence of fraud, 
conclusive between the parties, however largely 
in excess of the true value. A ship was insured 
by a valued time policy, & its value stated in 
the policy was £8,000. At the time the policy 
was made, but unknown to the parties, the ship 
had been injured in a storm, so that the expense 
of the repairs would have exceeded its value when 
repaircnl. During the continuance of the risk tlie 
ship was totally lost. In an action against the 
underwritiTs : — Held : the policy attached, not- 
withstanding the previous injury to the ship, &, 
thei^‘ being no fraud, the value of the ship as stated 
in the policy was conclusive between the parties. 

If a sliip is .so injured that it cannot sail without 
repair's & cannot be taken to a port at which the 
necessary repairs can be executed there is an actual 
total loss for that has ceased to be a ship which 
can never be used for the purposes of a ship 
(WlLI.ES, J.). ^ 

An exorbitant valuation may be evidence of 
fraud, but when the transaction is bond fide, the 

valuation agreed upon is binding (Bovill, C J ) 

Barker Janson (1808), L. R. 3 O. P.' 303 ; 

■' ^ 

Woodsido V. Globe Marine Insce., [1896] i Q. B. 106 * 

British & Foroigrn Insce., [1920J 


1985. ^vious constructive total 

loss.] — ^Pltf’s vessel was insured by deft-s. by 
a valued time policy against loss or damage by 
fire. While so insured she stranded, & sustained 
such injuries that the cost of repairing her would 
have been greater than her value when repaired. 
Thirty-six hours afterwards she was completely 
destroyed by fii*e. In an action by pltfs. on the 
policy : — Held : defts. were liable for the full 
amount for which they had insured the vessel. — 
WooDSTDE V . Globe Marine Insurance Co., 
[1896] 1 Q. B. 105 ; 65 L. J. Q. B. 117 ; 73 L. T. 
626 ; 44 W. H. 187 ; 12 T. L. B. 97 ; 40 Sol. Jo. 
115 ; 8 Asp. M. L. C. 118 ; 1 Com. Cas. 237. 

! Annotations : — Consd. Wilson Shipping Co. v. British & 
Forel^ Insce., [1920] 2 K. B. 25. Refd. Russian Bank 
^r Forcigm Trade v. Excess Insce., [1918] 2 K. B. 123. 
M6ntd. Re United London & Scottish Insco., Newport 
Navigation Co.’s Claim (1916), 84 L. J. Ch. 544. 

1986. Insurance of fluctuating subject-matter — 
Captain effects — Partial loss — Amount at risk at 
time of loss.] — The measure of insurable interest 
in a marine policy of insurance covering a fluctu- 
ating subject-matter is the amount at risk at the 
time of loss & not necessarily the amount of loss. 

The captain of a ship insured his effects against 
total loss of the vessel, including perils of the sea, 
fire, etc. Whilst he was on shore with certain 
clothing, his watch, etc., the vessel was totally 
lost through an explosion of dynamite, with the 
result that his effects on board were destroyed ; — 
Held : the policy covered the whole of his effects 
at the time of the loss & not merely the effects 
which were destroyed, & that the insurers were 
therefore only liable for such a proportionate sum 
of money as the value of the lost effects bore to 
the whole. — Anstey v. Ocean Marine Insurance 
Co. (1913), 83 L. J. K. B. 218; 109 L. T. 
854 ; 30 T. L. R. 5 ; 58 Sol. Jo. 49 ; 12 Asp. 
M. L. C. 409 ; 19 Cora. Cas. 8. 

1987. Assured as own insurer — Insurance for 
less than policy valuation — Right to proportion of 
sum recovered from third party.] — A ship was in- 
sured for £1,000, her value being stated in the 
policy as £1,350. During the currency of the 
policy tlie ship was sunk by the fault of another 
ship, & the insurers i>aid the assured £1,000. 
Subsequently the insurers brought an action 
against the ship in default, liability being 
admitted, the claim was referred to the registrar, 
who assessed tlie value of the insured ship at 
£1,000. Tliis sum was paid into ct. The owners 
of the insured ship contended that, as they were 
their own insurei’s for £350, they were entitled to 
350-1 ,.350 of the £1,000 : — Held : this contention 
was correct. — The Common weai.th, [1 907] P. 216 ; 
70 L. J. P. 106 ; 97 L. T. 625 ; 23 T. L. B. 420 ; 
51 Sol. Jo. 386 ; 10 Asp. M. L. C. 538, C. A. ; 
affg^ B. C. sub nom. The Wei>?h Girl (1006), 22 
T. L. R. 475. 

AnnoteUwn : — CoJiBd. Thames & Mersey Marine Insce. v. 

British & Chilian B.S. Co., [1915] 2 K. B. 214. 


B. Partial Loss of Goods. 

See Marine Insurance Act, 1900 (o. 41), ss. 71, 72. 

1988. General rule.] — Tobin v. Harford, No. 
826, ante. 

1989. Difference between sound & damaged 
value — Irrespective of market fluctuation.] — Lewis 
V. Rucker, No. 760, ante. 

1990. — ^ ^ Port duties or charges.] — The 

rule by which to calculate a partial loss on a policy 
on goods by reason of sea damage is the difference 
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0 , Goods insured in bulk — Part 


totally lost .] — A total destruction of a 
part or soods, Insm’cd in hulk, is only 
a partial lose, & not a total loss of a 


f art — Mow AT v. Boston Marine 
N8URANCE Co. (1896), 33 N. B. R. 
109 : on aioveal. 26 S. O. K. 47. — CAN. 
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between the respective gross proceeds of tlie same 
goods when sound & when damaged, & not the 
net proceeds ; it being settled that the under- 
writer is not to bear any loss from fluctuation of 
market or port duties, or charges after the arrival 
of the goods at their x>ort of destination. — John- 
son V. SiiBDDON (1802), 2 East, 581 ; 102 E. It. 
492. 

Annotations : — ^Folld. Hurry v. Royal Exchange Assce. 
(1802), Hos. & P. 308. Apld. Francis v. Boulton (1895), 
65 L. J. Q. B. 153. Refd. Usher v. Noble (1810), 12 
East, 039, 

1991. Gross proceeds.] — Johnson v. Shed- 

don, No. 1990, ante. 

1992. .] — A partial loss on a policy 

on goods by reason of sea damage, is to be calcu- 
lated by ascertaining the difference between the 
respective gi'oss proceeds of the same goods 
when sound & when damaged, & not the net pro- 
ceeds. — Hurry v. Koyal Exchange Assurance 
Co. (1802), 3 Bos. & P. 308 ; 127 E. R. 170. 

1993 . Damaged value to include con- 

ditioning — If goods so treated.] — When an insured 
cargo arrives damaged & is subsequently con- 
ditioned & sold, in estimating the amount of the 
average loss the value of the goods when sound 
should be compared with the sum for which they 
would sell conditioned, & the comparison of values 
should be made as at the date of the loss. 

A ship containing rice, which was insured, col- 
lided with another vessel & partially sank. The 
rice remained under water for two tides & 
eventually having been kiln-dried was sold at a 
loss as “ river-damaged kiln-dried broken rice ” : — 
Held : the loss was a partial & not a total loss. — 
Francis v. Boulton (1895), 05 L. J. Q. B. 153; 
73 I.. T. 578 ; 44 W. R. 222 ; 12 T. li. R. 75 ; 
40 Sol. Jo. 145 ; 8 Asp. M, L. 0. 79 ; 1 Com. Cas. 
217. 

1994 . .] — The rule for estimating any loss 

of goods insured by an open policy is to take the 
invoice price at the loading port, together with the 
premium of insurance & commission, as the basis 
of the calculation of the value of the goods ; & 
the rule for estimating a j)artial loss in the like 
case is (the same as upon a valued policy) by 
taking the proportional difference between the 
selling price of the sound, & that of the damaged 
part of the gtjods at the port of delivery, & applying 
that proportion, be it a half, a quarter, an eighth, 
etc., with reference to such estimated value at the 
heading i)ort, to the damaged portion of the goods. 
— UsHEJR V. Noble (1810), 12 East, 639 ; 104 
E. R. 249. 

1995. Sound value — Based on invoiced price.] — 

Dick v. Allen (1785), 1 Park on Marine Insur- 
ances, 8th ed. p. 220. 

1996. Not market price at port of 

delivery.] — Where goods are shipped on an 
invoice, an average loss upon a policy must be 
calculated upon the invoice price, & not upon the 
price of the market at which the damaged goods 
are arrived. — Waldron v. Coombe (1810), 3 
Taunt. 162 ; 128 E. R. 65. 

1997. Plus premium & commission.] — 

Usher v. Noble, No. 1994, ante. 

1998. Where total loss becomes partial.] — A 
cargo insured by a valued policy was confiscated 
& sold ; but the enemv permitted the foreign con- 
signee to retain from the proceeds the amount of 
his acceptances ; the assured not having 
abandoned, the loss became partial only, & 
the assured was entitled to recover from the 
underwriter a sum bearing the same proportion 
to his subscription as the loss ultimately sustained 


bore to the whole value in the policy. — Ooldsmid 
V. Gillies (1813), 4 Taunt. 803 ; 128 E. R, 547. 

Annotation : — ^Refd. Stringer v. English & Scottish Marine 

Inscc. (1870), 10 B. & S. 770. 

1999. Part of goods undamaged — Part totally 
lost — Full value of lost goods recoverable — Irre- 
spective of sale price of remainder.] — TjEwis v. 
Rucker, No. 700, ante. 

2000. Sale of damaged goods — Undamaged 

valued by broker.] — Insurance on some hogsheads 
of tobacco, from Greenock to Bremen. Vessel 
deviates from stress of weather, & puts into 
Korshaven, on the coast of Norway, Nov. 30, 
1798 ; where she remains till Apr. 24, 1799 ; then 
sails, & in three days arrives at Bremen, & delivers 
the tobacco, which was not examined till May 25 ; 
when it was found that 40 hogsheads were damaged 
& 7 sound. The 40 hogsheads sold at 10^ grots 
per lb. ; the sound hogsheads, though instructions 
to sell had been sent, retained unsold in expecta- 
tion of a better price ; but valued by a broker 
at 17| grots per lb. The only evidence of the 
deviation being occasioned by stress of weather 
consisted of letters from the consignees, stating 
that the master had written to a house at Bremen, 
that such was the fact ; & a copy of a judicial 
examination of the master at Bremen ; but no 
protest produced, no letter from the master : — 
Held : the underwriters were liable for the jjartial 
loss, though on evidence which would not be 
admitted in England. 

Though the sale of both the sound & damaged 
hogsheads might be the most certain way of 
ascertaining the difference, & calculating the 
amount of the loss ; the valuing of the sound hogs- 
heads by a regular broker, the x)arties acting 
bond fidCy was sufficient. — Smith v. Macneil 
(1814), 2 Dow, 538 ; 3 E. R. 959, H. L. 

2001. Sale of damaged & undamaged to- 

gether — Diminished value.] — A policy of marine 
insurance was expressed to be “ on one thousand 
seven hundred & eleven packages teas, valued at 
the sum insured, viz., $31,000,” & contained a 
special warranty in the following terms, viz., 
” warranted by the assured free from damage or 
injury from dampness, change of flavour, or being 
spotted, discoloured, musty or mouldy, except 
caused by actual contact of sea water with the 
articles damaged occasioned by sea perils. In case 
of partial loss by sea damage to dry goods, cutlery 
or other hardware, the loss shall be ascertained 
by a separation & sale of the portion only of 
the contents of the packages so damaged, & 
not otherwise, & the same practice shall obtain 
as to all other merchandises so far as practicable.” 
The ship met with bad weather & shipped large 
quantities of sea water, by contact with which four 
hundred & forty-nine packages of the tea insured 
were greatly injured. When teas are sold they are 
usually sold in the order of the consecutive num- 
bers marked on the packages, & if the numbers 
be broken by some being omitted, or if some of 
the chests be marked as damaged, a suspicion is 
created that the other packages may be damaged, 
& they do not command such high prices as if 
none of the shipment had been damaged. In 
consequence of this the remaining one thousand 
two hundred & sixty-two packages, which had not 
been in contact with sea water, sold for less than 
they would otherwise have fetched : — Held : the 
assured could only recover in respect of the damage 
occasioned to the packages which had been actually 
in contact with sea water, & not in respect of the 
loss occasioned by injury to the reputation of the 
remainder. Semble : the effect would have been 
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Sub-secL 5, B, & C. {a) <Ss (5).] 

the same even in the absence of the special 
warranty. — C ator v. Great Western Insttrance 
C o. OF New York (1873), L. K. 8 C. P. r)52 ; 29 
L. T. 130 ; 21 W. R. 850 ; 2 Asp. M. I.. C. 90 ; 
sub nom. Cater v. Great Western Insurance 
C o. OF New York, 42 L. J. C. P. 206. 

Annotations : — Apld. Lysaght v. Coleman (1894), 10 T. L. R 

856. Distd. Brown v. Fleming (1902), 7 t-om. Can. 245. 

2002. ^ — .] — Pltfs. insured cases of 

whisky for a voyage from Glasgow to Singapore. 
Owing to a sea peril the straw in which the bottles 
were packed became wet & discoloured, & some of 
the labels were damaged by contact with the straw. 
The cases of whisky were sold in their damaged 
condition at Singapore : — Held : pltfs. were 
entitled to recover from the underwriters the 
amount of the loss upon the sale, & were under no 
obligation to repack or relabel the bottles before 
selling. — B rown Brothers v. Fleming (1902), 7 
Com. Cas. 245. 

2003. Cost of examining undamaged part.] 

— L. insured goods in cases free from average 
under 3 per cent., average to be recoverable on 
each package separately or on the whole. Part 
of the goods were damaged, k. the whole was 
unpacked & examined, & the damaged part sold : — 
Held : the underwritt^rs were not liable for any 
expenses incurred in relation to any part of the 
cargo other than those cases which contained goods 
that had been damaged. — L ysaght (.!.), Lth. v. 
CoiJiMAN, 11895] 1 Q. B. 49 ; 04 L. J. Q. B. 175 ; 
71 L. T. 830 ; 11 T. L. R. 10 ; 7 Asp. M. L. C. 
552; 14R. 22, C. A. 

2004. Several different articles under one policy — 
Some totally lost— Apportionment of liability.] — 

By a Lloyd’s policy of marine insurance three 
distinct parcels of perishable goods, namely, two 
parcels of vanillin & one parcel of caffeine, all 
separately valued, were insured against certain 
perils in a lump sum made up of the separate values 
of the parcels, the policy containing a clause by 
which it was warranted free from particular 
average. The two parcels of vanillin were lost 
by one of the perils insured against ; — Held : the 
contract of insurance was apportionable as between 
tha several parcels of goods, the loss was a total 
loss of a severable part of the goods insured & not 
a particular average loss of the whole, <k, conse- 
quently, the insurers were not exempted from 
liability by the said clause. — F abrique de Prg- 
i>uits C'himiques V. Large, [1923] 1 K. B. 203 • 
02 L. J. K. B. 370 ; 128 L. T. 636 ; 39 T. L. r! 
76 ; 16 Asp. M. L. C, 110 ; 28 Com. Cas. 248. 


C. Partial Loss of Ship, 
{a) In General 


See Marine Insurance Act, 1900 (c. 41), s. 69. 

2005. Where ship repaired— Assured's right to 

recover cost of repair — Less deductions.! 

AlTCtalSON V. Lohre, No. 1899, ante. 

2006. What costs recoverable — Bond fide 

^ reasonable costs.J—STEWART v. Steele, No 
2011, post. 


2007. 

repaired.]— In 


Costs unrelated to portion 

a policy of insurance upon a 


steamer, in the ordinary form, the hull & the 
machinery were separately valued, with a clause, 

average on the whole or on each as if separately 
insured.” The steamer had discharged her cargo 
at C., & while she lay there without any cargo on 
board, her hull was damaged by fire. The costs 
of repairs to the hull amounted, after a deduction 
of the usual one-third, to £386 128. 6d., including 
the sum of £91 O^. Id. for Lloyd’s surveyors’ fees. 
An additional sum of £55 5s. lOd. was expended in 
extinguishing the fire. It was proposed to add 
this to the other sum, so os to take the case out of 
the common 3 per cent, memorandum. In an 
action for particular average on the hull : — Held : 
these expenses must be apportioned to the hull 
& machinery according to their respective values, 
k only the sum due for the hull could be added 
to the direct loss on the hull. — O ppenhfrm v. 
Fry (1864), 5 B. k S, 348 ; 4 New Rep. 176 ; 33 
L. J. Q. B. 267 ; 10 L. T. .539 ; 12 W. R. 831 ; 
2 Mar. L. G. 17 ; 122 E. R. 860, Ex. Ch. 

Expld. The BrUfella. [1893] P. 189. Mentd. 

Hod (lick r. iDdeuinity Mutual Marine Int-co. (1895), 44 

Marine 

2008. Costs of surveyor — Sent from 

England.]— A British steamship, having been 
diimaged in New Zealand, was repaired at Mel- 
bourne at a cost of £4,000. The owners claimed 
as part of the particular av'crage loss from the 
undei-writers the cost, about £750, of sending out 
a surveyor to represent their interests from the 
United Kingdom, the underwriters having refused 
in the first instance to agree to such a course. The 
shipowners further claimed to recover their 
bankers’ charges for an overdraft which they had 
to obtain to send money to Melbourne to pay the 
repairs bill ; k they also claimed the cost of 
reinstating (.‘ci-tein damaged parts of the vessel, 
instead of repairing in a less expensive but more 
unsightly foiiia:— Held: (1) thougli Gio ship- 
owner is entitled to have at tlio expense of tlio 
undeiYvi-iters a suiwcyor to repi esent liim in carry- 
mg out repairs, the question whether a surveyor 
can be sent from the Ignited Kingdom to a foredgn 
port by the shipowner for the purpose must depend 
on the extent & nature of the repairs k the possi- 
bihty of getting competent surveyors at or near 
the foreign port ; (2) in the circumstances, the 
sliipowner was entitled to the bankers’ ciiarges 
for the overdraft : (3) he was entitled G) have his 
ship repaired witli materials A: workmanship 
corresponding to the original work. 

The shipowner is entitled to object G) a mt'thod 
of repairing an injured part of the ship which, 
though adeijuate to restoi'e the part to its original 
stiength, is so unsightly as to depreciate the vessel 
for liurposes of sale, k the underwriter is 
responsible for the repair of the injured part with 
materials k workmanship corresponding to its 
ongmal character. — Agenoria S.S. Co., Ltd. v. 
Merchants Marine Insurance Co., Ltd. (1903). 
19 T. L. R. 442 ; 8 Com. Cas. 212. 

"'Twutnhf'f. K. ”• 

2009. Bankers charged for overdraft.] 
— Agenoria S.S. Co., Ltd. v. Merchants Marine 
Insurance Co., I/td., No. 2008, ante. 

2010. Requisite standard of repair — Con- 
sistent with original work.]— Agenoria S.S. Co., 

Marine Insurance Co., Ltd., 

No. 2008, ante. 


PART 11. SECT. 22, SUB-SECT, 6.— 
C. (a). 

f. Where ship repaired — No evi- 
dence of amount of repairs-- Nominal 


I V » cuujstrucTiVe 

10 B 8 , but the evidence sLowed a 
partial logs only, the vogsel ha vine 

been repaired & galled again. No evi- 
dence was given as to the amount of 


pjtf. was entitled to nomlnai dainagcg 
event8.--MiLLiDaK v. Btuikst 
(1866), N. B. Dig. 737. — CAN. 
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2011 . Ship sold without repair — What recover- 
able by assured — Estimated costs of repair.]-^ 

(1) In order to entitle the owner of a ship insured 
to recover from the underwriters the expenses of 
repairing the ship, those expenses must have been 
actually, bond fide, & prudently incurred to rt^medy 
the loss within the policy. 

The estimated expense of repairing the damage 
done to a ship, by a peril insured against, which 
expense was not in fact incmTed, because the owner 
thought it better to sell the ship as a wreck : — 
Held : not the proper measure of damages recover- 
able as an average loss from the underwriters. 

(2) When the assured has been put to no 
expense, the proper time to estimate an average 
is at the expiration of the risk. 

(3) An underwriter is not liable for the unskilful 
or negligent conduct of the shipbuilders employed 
to repair a ship injured by one of the perils insured 
against.' — Stewart v, Steele (1842), 5 Scott, 
N. R. 927 ; 11 L. J. C. P. 155. 

AnnotutUyns : — As 1o (]) Consd. Patonson r. IlarriH (18(5*2), 

2 JL & S. 814 ; Pitman V. Uiiivornal Marine Insco. (1 882), 9 
Q, H.D, 192. Refd. Kempt’. HaIIiday(l 866),f5 B. & S. 7251; 
Marine Insce. v. China Transpacllic Co. (18861, 56 L. J. 
Q. B. 100; Field S.S. Co. v. Burr 11899] 1 O. B. 579. 
As io (2) Consd. Brit iKli & Foroifjn ItiHce. r. W’ilKon Ship- 
ping’ Co., (1921] 1 A. C. 188. Refd. Naylor r. l‘alnier 
(I85.S). 1 C. L. 11. :{5() : Lidpettr. SecreTan (1871), L. B. 
6 (\ P. 616 ; Pitman r. UnivciHal Alarino Iiikci’. (1882), 
9 (j, B. D. 192. 

2012 . Depreciation in value.] — 

Aitciiison V. Lohre, No. 1899, ayitc. 

2013 . Calculation of deprecia- 

tion.] — An insured ship was damaged during the 
continuance of the risk by perils insured againust, 
& was sold by the owners without being repaired. 
The amount required to retore her to the same 
condition as she was in at the commtmcement of 
the risk would have exceeded her value when 
repaired so that no reasonable uninsured owner 
would have repaired her. The owners, having 
done some slight repairs for the pui'poses of sale, 
sold the ship, <te then claimed to recover from the 
undemriters two-thirds of the cost of the repairs 
estimated as necessary to put the ship in the 
same condition as she was before the injury : — 
Held : pltfs. were not entitled to recover the 
amount claimed, & the underwriters were only 
liable to pay the amount of the difference between 
the value of the ship at the port of departur<^ 
the amount of the net proceeds of the sale after 
deducting the sum 8X)ent on repairs.— I^itman v. 
Universal Marine Insurance C'o. (1882), 9 
Q. B. D. 192 ; 51 L. .1. Q. B. 591 ; 1(5 L. T. 8(53 ; 
30 W. K. 90(5 ; 4 Asp. M. L. C. 544, C. A. 

Annotations : — Consd. Marine Insce. v. ('liina Transpacific 
S.S. Co. (1886), 11 App, Cas. 578. Apld. Bristol Steam 
Navigation Co. r. Indoiunlty Mutual Marino Insce. (1887), 
57 L. T. 101. Consd. llnabon S.S. Co. v. London Assce , 
11900] A. C. 6 ; The Haversham (1 range (1905), 74 L. J. I*. 
115; BritLsli & Foreign Insco. v. NATlson Shipping Co., 
11921] 1 A. C. 188. Refd. Field S.S. Vo. v. Burr, (1899] 
1 y. B. 579 ; Balmoral S.S. Co. v. Marten, [1902] A. C. 
511. 

2014 . Ship converted not reinstated.] — A ship, 
insured on a time policy, had, above her main 
deck, a saloon deck for passengers. During the 
time covered by the policy the saloon deck was 
destroyed by fire. At the time of the fire the ship 
was engagetl in carrying cargo, being obsolete as a 
passenger ship & useless for passenger traffic. 
After the expiration of the policy the ship was 
converted into a cargo -carrying ship, & the saloon 
deck for passengers was not reinstated. The cost 
of CO verting the ship was less than the cost of the 
reinstatement of the saloon deck would have been. 
The ship, after the alteration, was as valuable for 
sale or use as she was before the accident. In an 


action by the shipowners against the underwriters 
to recover the cost of reinstatement of the saloon 
deck : — Held : on the authority of Pitman v. 
Universal Marine Insurance Co,, No. 2013, ante, 
as the shipowners were not entitled to recover 
more than they had lost, they were not entitled 
to recover the cost of reinstatement, but only the 
actual cost of converting the ship.— B ristol 
Steam Navigation Co., Ltd. v. Indemnity 
Mutual Marine Insurance Co. (1887), 57 Ij. T. 
101 ; 3 T. L. R. 711 ; (5 Asp. M. L. C. 173, D. C. 

Deductions.] — See Sub-sect. 5, C. (6). post. 

Simultaneous repair & general overhauling — 
Apportionment of expenses.] — See Sub-sect. 4, D., 
ante. 

(h) Deductions from Cost of Repairs. 

See Marine Insurance Act, 1900 (c. 41 ), s. GO (1). 

2015. One-third new for old — General rule.] — 

Where a ship partially damaged, has been repaired 
by the owners, tlie insurers are only liable to the 
amount of two-thirds of the cost of repair, unless 
cu’cumstances he shown to take the case out of 
the ordinary rule of deduction of one-third for the 
henelit to the owners from the repairs. — P oing- 
DESTRE V. Royal F.xrB.\NGE Corpn. (182(5), Ry. 
^ M. 378, N. P. 

Annotation : — Refd. Lolire r. Ait(*lus()n (1877), 2 (j. B. 1). 

50]. 

2016. — .] — l^iE Exchange, Taylor 

V. Lod(je (1830), G L. T. 108. 

2017. .] — Aitchison V. LoiiRE, No. 

1899, 

2018. Ship must be in free possession of 

owner.] — Where a ship has been repaire(i, the 
underwriters are not entitled to the deduction of 
one-third, new for old, unless the ship has been 
put into the free possession of the owner again. — • 
Da Costa v. Newnham (1788), 2 Term Rep. 407 ; 
100 E. K. 219. 

A n not at i ons :■ — Refd. LohrP r. Ailclfison (1877), 2 Q. B. I). 

501. Mentd. Williams v. Loudon Assce. (1813), 1 M. & S. 

318 ; Hallett v. Wigram (1850), 9 C. B. 580 ; .Svensden v. 

Wallace (1884), 13 Q. B, D. 69. 

2019. Not applicable to new ship — What is 

first voyage,] — If a new ship is insured, “ on a 
voyage from Bristol to New York, during her stay 
there, it back to her port of discharge,” & on her 
Ijassage back from New York to England, sustains 
an injury, which requii-es her to be repaired, the 
underwriter is not entitled to deduct one-t-hird new 
for old, as tlie whole is to be considered only one 
voyasre. — F enwick v. Robin 8(4N (1828), 3 C. it P. 
323 TDan. & LI. 8, N. P. 

Annotation : — Refd. Lohre v. Aitciiison (1877), 2 Q. B. 1). 

501. 

2020. .] — The great object of a 

policy of insurance on a ship is to indemnify the 
assured, & the supposed rule of deducting one- 
thu’d new for old, after the first voyage, has grown 
up to prevent contiDversy. The question, whether 
a ship is on her firet voyage, is not determined by 
the policy. It seems that it would be better that a 
time, depending on the age of the ship, should be 
specified in the policy as the time from which the 
deduction of one-third new for old should take 
place, instead of its depending on the first voyage. 
— PiRiE V. Stfiele (1837), 8 C. P. 200 ; 2 Mood. 
& R. 49 ; 3 lu T. 382, N. I\ 

2021. Effect of special clause in policy.] 

— Byrne v. Mercantile Insurance Co. (1866), 
4 11. & C. 50G. 

2022. Whether applicable to Iron ship.] — 

1 Lidgett V. Secretan, No. 2033, post. 
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Sect. 22. — Measure of loss for which insurers liable: 

Sub-sect. 5, C. (6) <fe (p), & 7).] 

2023. Where ship constructive total loss.] 

— Hendeeson Brothers v. Shankland & Co., 
No. 2192, post. 

((■) Subsequent Total Loss. 

See Marine Insurance Act, 1906 (c. 41), s. 77. 

2024. Losses under one policy — Total loss before 
partial loss repaired — Partial loss not recoverable — 
Total loss by peril not Insured against.] — An 

American ship insured from New York to L<:)ndon, 
warranted free from American condemnation, 
having, for tlie purpose of eluding her national 
embargo, slipped aw'ay in the night, W'as by 
force of the ice, wind, & tide, driven on shore, 
where slie sustained only partial damage, but w^is 
seized the next day, & afterwards, with great 
difficulty & expense, got off & finally condemned 
by the American gOAd. for breach of the embargo : 
— Held : as there was ultimately a total loss by a 
peril excepted out of the policy, the assured could 
neither recover for a total loss, nor for any previous 
partial loss arising from the stranding, etc., which 
in the event became wholly immaterial to the 
assured ; aliier in case of actual disbursements 
made for repair of damage occasioned by sea perils 
before the total loss ; w'hich appear to be covered 
by the general authority given to the assured to 
“ laboiu* & travail, etc., for the defence, safeguard, 
& recovery of the property insured.” 

If a ship meet with sea damage, which chocks 
her rate of sailing, so that she is taken by an 
enemy from whom she would otherwise have 
escaped . . . the loss is to be ascribed to the 
capture, not to the sea damage ; & this upon the 
principle that causa prorima, non remota, spectatur 
(Lord Ellenborough, C.J.). — Livie v. Janson 
(1810), 12 East, 648 ; 104 E. R. 253. 

Annotations : — Apld. Hahn r. Corbett (1824), 2 BinR. 205. 
Distd. ICnigrht v. Faith (1850), 15 Q. B. 649. Consd. 
lonidos V. Universal Marino Inscc. (1868), 14 C. B. N. S. 
259 ; Cory r. Burr (1881), 8 Q. B. I). 3i:i. FoUd. British 
Sc Foreign Insce. r. Wilson Shipping Co., fl921J 1 A. C, 
188. Refd. rtt-ewart v. 8teelo (1842), 5 Scott, N. II. 927 ; 
Thompson v. Hopper (1856), 6 E. & B. 937 ; PaWrson r. 
Harris (1862), 2 B. & S. 814 ; Taylor v. Dewar (1864), 

5 B. & 58 ; Kemp r. Halliday (1866), 0 B. & 8. 723 ; 

Jiidgott V. Hecretan (1871), L. R. 6 C. P. 616 ; Pitman v. 
Universal Marine Insce. (1882), 9 Q. B, D. 192 ; Marine 
Insce. V. China Transpacific Co. (1886), 56 L, J. Q. B. 100 ; 
lieyland Shipping Co, v. Nonvlch Union Fire Insce. Soc., 
11917] 1 K, B. 873. 

2025. .] — Knight v. Faith, 

No. 790, ante. 

2026. — — — .] — When a vessel, 

insured against perils of the sea, is damaged by one 
of the risks covered by the policy, Sc before that 
damage is repaired she is lost, during the currency 
of the policy, by a risk wliich is not covered by the 
policy, the insurer is not liable for the unrepaired 
damage. 

a time policy a vessel was insured against 
marine risks only, but including particular average. 
The vessel was under charter to the Admlty. on 
the T. 99 form, under which the Admlty. con- 
tracted to pay for loss by war risks, the value to be 
ascertained at the date of the loss. During the I 


currency of the policy the vessel sustained damage 
by marine risks, but, to the extent of £1,770, this 
damage was not repaired. On a subsequent 
voyage, but during the currency of the policy, the 
vessel became a total loss by war perils, & the 
Admlty. in consequence of the unrepaired damage 
l)aid the owners £1 ,770 less than they would other- 
wise have done. The owners claimed to recover 
from some of the underwritei-s their proportion of 
the £1,770 '.—Held : as the unrepaired damage was 
followed by a total loss during the currency of the 
same policy tlie smaller loss merged in the larger, 
& therefore tlio underwriters were not liable for 
the unrepain’d damage, notwithstanding the fact 
that the liability for the total loss did not fall 
upon them. — British & Foreign Insurance Co. 
V. Wilson Shipping Co., [1921] 1 A. C. 188 ; 
89 L. J. K. B. 981 ; 123 L. T. 756 ; 36 T. L. R. 
890 ; 65 Sol. Jo. 25 ; 15 Asp. M. L. 0. 114 ; 26 
Com. Cas. 13, H. L. ; revsg. S. C. sub norn. Wilson 
Shipping Co. v. British & Foreign Insurance 
Co., [1920] 2 K. B. 25, C. A. 

2027. .] — Barker v. Janson, 

No. 1984, ante. 

2028. Total loss recoverable.] —Wood- 

side V. Globe Marine Insurance Co., No. 1985, 
ante. 

2029. Total loss after partial loss repaired — 

Whether partial loss recoverable.] — Livie v. Jan- 
son, No. 2024, ante. 

2030. .] — I,.E ClIEMlNANT V. 

Pearson, Le I'iieminant r. Allnutt, No. 1398, 
ante. 

2031. Shipowner not liable for 

cost of repairs.] — A vessel, under a charter to load 
home, sustained damage on the outward voyage 
which was repaired on arrival at tiio port of 
loading, Sc a payment on. account of the par- 
ticular average loss was made to the shipowners 
by the underwritei's on a time policy on Imll & 
machinery. Tlie repairs were paid for at the port 
of loading by the charterers as disbursements 
secured by a draft in their favour, including 
commission & insurance, signed by the master, 
pledging the sliip for repayment on safe arrival at 
the port of discharge. This draft was insured by 
the charterers. The vessel w^as totally lost on the 
homewaid voyage ; Sc the underwriters on the 
time policy paid for a total loss, but tlie ship- 
owners brought an action against them to recover 
the balance of the particular average loss. The 
underwriters counti'r-claimed for a return of the 
payment on account : — Held : (1) the shipowners 
could not recover as they were never personally 
liable for the cost of the repairs, & liad sustained no 
loss, the amount of the draft, on tlie loss of the ship, 
having been paid to the charterers by their in- 
surers ; (2) the underwritei'S were entitled to a 
return of the amount paid on account, as a pay- 
ment made without prejudice Sc under a mistake 
of fact. — The Dora Forster, [1900] P. 241 ; 69 
L. J. P. 85 ; 49 W. R. 271 ; 16 T. L. R. 380. 

Annotation : — As to (1) Refd. Wilson Shipping C’o. ». British 
& Foreign Insco., [1920] 2 K. B. 25. 

2032. Total loss after expiry of policy.] — Knight 
V. Faith, No. 790, ante. 


PART II, SECT. 22, SUB-SECT. 6.— 
C. (b). 


2023 1. One-third new for old — Wher 
skip constructive total Zo«s.]— G erov 
y. Royal Canadian Assurance Co 
(1888), 27 N. B. R. 513 ; affd. onappeal 
16 8. C. R. 524.— CAN. 


2023 ii. ,] — ApcAR v. Ho* 

WAH Bye (1865), 1 Ind, Jur. N. S. 237. 

-IND. 


Ship must be enhanced by 


repairs .^ — If after the repairs to a ship, 
whether they belong to general or 
particular average, the ship be lost in 
the oontinuation of the voyage, the 
rule for deducting the one-third does 
not apply. It is only hy reason of 
the ship coming to the owner cn- 
lianced by the repairs that the one- 
third of the value of the repairs is 
brought to his cbaitrc. — Grhan & 
Jackman v. Newfoundland Marine 
Insurance Co. (1857), 4 Nfld. L. R. 


141.— NFLD. 


h. .] — A ship was not 

by the repairs done to her put in a 
bettor condition than she had boon In 
before sustaining the damage which 
constituted the partial loss : — Held : 
the rule, by which a deduction of one 
third new for old is calculated in favour 
of the Insurers who pay for the repairs, 
did not apply. — Sekdiok Quosaul v. 
Apoar (1865), Bourke 418. — IND. 
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2033. Losses under consecutive policies — Partial 
& total loss recoverable — Under respective policies.] 

— Pltfs. insured their iron ship Charlemagne, 
valued at £20,000, in a policy for £18,000, “at & 
from Ivondon to Calcutta, & for thirty days after 
arrival,” & in another policy for £10,000 “ at & 
from Calcutta to London.” Deft, underwrote 
the first policy for £150, & the second for £100. 
On her outward voyage, the Charlemagne struck 
upon a reef or bank, & sustained damage, &; 
in order to get her off part of her cargo was jetti- 
soned. She reached Calcutta on Oct. 28, & the 
unloading of her outward cargo was completed by 
Nov. 8. She was then taken into a dry-dock for 
survey & repair. Whilst the repairs were in 
progress the outward policy expired ; & on Dec. 5 
the ship was totally destroyed by fire. Pltfs. 
claimed under the outward policy the whole 
amount of the loss resulting from the ship’s 
striking on the reef, without regard to the extent 
to wliich the damage had been made good at the 
time of the Are ; & that, in estimating that amount, 
they were entitled to include what they would 
ha\'e had to pay for dock dues & other charges 
of a like nat >ure for the time the vessel would but 
for the Are have remained in dock for the purpose 
of being repaired. Deft, admitted his liability 
for an average loss under the outward policy, & 
for a total loss with beneAt of salvage under the 
homeward policy, & also for the dock duos <k 
other charges actually incurred at the time of the 
Are ; ^ & he had paid into ct. sufAcient to cover 
pltfs.’ claim so estimated. At the suggestion of 
the ct. pltfs.’ claim in respect of dock dues incurred 
since the Are was abandoned. Upon a case stated 
by an arbitrator for the purpose of ascertaining 
upon what principle the losses upon the two 
policies were to be assessed : — Held : (1 ) under the 
first policy, the assured were entitled to recover 
the amount of the vessel’s depreciation at the 
expiration of the risk in consequence of the 
damage she had sustained on the outward voyage, 
without reference to the sum actually expended on 
her repairs ; & under the second policy, they were 
entitled to recover as for a total loss, without 
reference to their claim under the Arst policy. 

(2) Qu. : whether, in estimating the particular 
average under the Arst policy the customary 
deduction of “ one-third new for old ” Ls applicable 
to iron vessels. 


(3) Nobody has been able to improve upon 
the practice as to valued poli(;ies which has been 
recognised & adopted by shipowners & under- 
writers. . . . It saves them both the necessity 
of going into an expensive & intricate question 
as to the value in each particular case ; & its 
abandonment would in the end, as it seems to me, 
prove higlily detrimental to the interests of the 
underwriters. ... In the absence of fraud or 
w^ering, it seems to me that the value is to be 
taken to be the conventional sum to be paid in the 
event of a loss, whatever the actual value of the 
vei^el might be at the time (WlLT^ES, J.). — Lidgett 
v. Secretan (1871), L. R. 0 C. P. 610 ; 40 L. J. 

? 24 L. T. 942 ; 19 W. R. 1088 ; 1 Asp. 
M. L. C. 95. 


(D Consd. Pitman v. Universal Marine 
« ; British & Foreign Insco. 

V ] 1 A. C. 188. Rel* Francis 

(18U5), 65 L. J. Q. B. 153 ; Woodside v. Globe 

105; The Dora Forster, 

11900] P. 241. Aa to (3) Polld. The Main. [1894] P. 320. 


D. Partial Loss of Freight, 

See Marine Insurance Act, 1906 (c. 41 ), s. 70. 

1 2034-, Unvalued policy — Only freight on portl 
lost.]— Forbes v, Oowie, No. 939, ante. 


2035, Plus premium.] — The valuation 

upon a freight policy of insurance is calculated 
upon all the goods the ship is intended to carry 
upon the voyage insured ; & if by a peril insured 
against the ship be lost, when part only of the 
goods, tlie frciglit of which was intend<3d to bo 
covered, was on board, the valuation must be 
opened, & the assured can only recover as for that 
proportional share ; as where freight valued at 
£6,500 was insured on a ship from any port or ports 
in Hayti to Liverpool ; & the ship, which had 
sailed with goods from Liverpool to Hayti on a 
voyage of barter, after exchanging a part of her 
outward cargo for Afty-Ave bales of cotton at 
one port of Hayti, proceeded with the same to 
another port, for the purpose of making a simAar 
barter of the re.st of the outward cargo, but was 
lost by a peril of the sea before it was effected ; the 
assured was only entitled to recover for the 
freight of the Afty-Ave bales of the return cargo on 
board ; though there was a moral certainty at 
the time, that the remaining part of her outward 
cargo would, except for the loss, have been ex- 
changed for a full return cargo ; for shortly after 
the loss of the ship, the goods saved from the 
wreck were in fact exchanged for more produce 
than was sufficient to have covered the freight 
insured. But if there be a loss by a peril insured 
against of the whole subject-matter of the insur- 
ance to which the valuation applied, as of all the 
intended freight, where the insurance is on freight, 
the valuation in the policy will not be opened. 
And in an action on a freight policy it seems 
sufficient to prove a contract under which the ship- 
owner would have been entitled to demand 
freight if the voyage were not stopped by a peril 
insured against. 

Freight is the proAt earned by the shipowner 
in the carriage of goods on board lus ship ; & an 
insurance upon freiglit is an insurance made in 
order to secure that proAt to the shipowner, in 
case he is prevented by any of the perils insured 
against from actually earning such proAt. An 
insurance upon freight has no reference to the 
hull of the ship, or its out At for the voyage ; 
both of which are protected by insurance upon the 
ship ; but its sole object is to protect the assured 
from being deprived, by any of the perils insured 
against, of the profit he would otherwise earn by 
the carriage of goods. To recover, therefore, in 
any case upon a policy on freight, it is incumbent 
on the assured to prove that, unless some of the 
perils insured against had intervened to prevent 
it, some freiglit would have been earned ; where 
the policy is open, the actual amount of the 
freight, which would have been so earned, limits 
the extent of the underwriter’s liability. In 
every action upon such a policy evidence is given, 
either that goods were put on board, from the 
carriage of which freight would result, or that 
there was some contract, under which the ship- 
owner, if the voyage were not stopped by the 
perils insured against, would have been entitled 
to demand freight ; & in either case, if the policy 
be open, the sum payable to the shipowner for 
freight, together with the premiums of insurance 
& commission thereupon, is the extent to which 
the underwriters are chargeable. . . . The ques- 
tion then is, whether it makes any essential 
difference that this is the case of a valued policy, 
& we are of opinion, upon full consideration, that 
it does not. The object of valuation in a policy 
is to Ax by agreement between the parties an 
estimate upon toe subject insured, & to supersede 
the necessity of proving the actual value, by 
specifying a certain sum as the amount of that 
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Insurance. 


Sect, 22, — Measure of loss for which insurers liable : 
Sub-sect. 5, D. <fe E. Sect. 23 : Sub-sects. 1 & 
2,^.1 

value (Lord Ej^.enborough, v. 

Aspinall (1811), 13 East, 323 ; 104 E. B. 304. 
Annotaiions : — Distd. Davidson v. Wlllasey (1813), 1 M. & 
S. 313 : Dovaux v. J’Ansou (1839), .'i Bing. N. C. 519. 
FoUd. Denoon v. Homo & Colonial Assco. (1872), L. R. 
7 a P. 341. Distd. The Main, [1894] P. 320. Refd. 
Tnificott r. Christie (1820), 2 Brod. & Bing. 320 ; Warro 
r. Miller (1825), 4 13, & C. 638 ; Kiekman v. (jarstalrs 
(1833), 5 B. & Ad. 651 ; Tobin v. Harford (1864), 17 
C. B. N. S. 528 ; liankin v. Potter (1873), L. R. 6 If. L. 
83 ; Roddick r. Indemnity' Mutual Marine Insce. (1895), 
72 L. T. 800 ; United States Shipping Co. r. Kmprcss 
Assce. Corpn., [1907] 1 K. B. 259; Scottish Shire Line 
r. London & Provincial Marino & General Insce., [1912] 
3 K, B. 51 ; Reliance Marine In.sce. v. Duder. [1913] 
1 K. B. 265. 

2036. Valued policy — Proportion of part lost to 
full cargo.] — B ^orbes v. Aspinall, No. 2035, a?ite. 

2037. .] — Defts. underwrote for £1 ,000 

a policy of marine insurance expressed to be “ upon 
chartered freight valued at £7,000 at ifc from 
Sydney to Calcutta & London.” The risk was 
by the terms of the policy to commence from the 
loading of the said goods & merchandise, & to 
continue until they W'ere safely landed. Upon 
the arrival of the ship at Calcutta the voyage to 
England was abandoned in consequence of the 
failure of the charterers, <fe the ship was employed 
for the conveyance of 330 coolies 1,200 bags of 
rice to the Mauritius. Upon learning this pltf., 
the assured, procured an alteration of the policy, 
by the insertion of a memorandum in the margin, 
altering the voyage & declaring the interest to be 
on freight valued at £2,000. The intention of 
pltf. in effecting this insurance was to imsure the 
freight of the rice only, but this intention was not 
communicated to defts. No binding custom 
of trade limiting the meaning of the term freight 
was proved ; but the most frequent course in 
insurance business, where freight of coolies is 
intended, is to describe it as freight of coolies, or 
passage money of coolies, or b> some other term 
distinguishing if from freight of merchandise. 
The rate of premium differs for the insurance of 
pas.sage money of coolies freight of goods. 
The ship was wrecked, & there was a total loss 
of the rice, consequently of the freight of the 
rice, but the coolies, with the exception of twelve, 
were saved, & their passage money, whicli was 
payable on arrival, paid. Pltf. sued defts. to 
recover, as on a total loss, the ariiount underwritLm, 
being the half of the total valut? declared in the 
policy. Defts. contended that there was only 
a partial Joss, as the freight or pa.S8age money of 
coolies must be taken to be included in the term 
“ freight ” used in the policy ; — Held ; the 

question, whether the term ” freight ” in a 
marine poliey includes passage money, must 
depend upon the circumstances of each paiticular 
case, & the context of the paiiicular policy • in 
the present case, the term “freight” did 'not 
include such passage money, & consequently 
there was a total loss of the freight insured by the 
policy ; but inasmuch as the valuation of freight 
m a valued policy primd facie refers to a full cargo 
or the cha^r of the entire ship, & there was in this 
case nothing to show the underwriter that the 
valuation was less than such full freight, the valued 
policy as applicable to a partial cargo must be 
treated as an open policy for half the loss of freight 
not exceeding in any case £1,000 .— Denoon v. 
Home & Colonial Assurance Co. (1872), L. M 1 


7 C. P. 341 ; 26 L. T. 628 ; 1 Asp. M. L. C. 309 ; 
sub nom. Dinoon v. Home & Colonial Assurance 
C o., 41 Ij. J. C. P. 162 ; aid) nom. Dewson v. Home 
& Colonial Assurance Co., 20 W. B. 970. 

Annoittiion : — Be!d. Rollaiico Marine Idkco. v. Under, [1913] 

1 K. B. 265. 

2038. Effect of special memorandum.] — 

Insurance on freight on a voyage from A. to B. ; 
a second insurance on freight valued at £10,()00 
on a voyage from A. to B. & thence to C., with 
a memorandum that, if tbe ship should be lost at 
B., a settlement should be made as if she had had 
on board an entire freight to C. The ship earned 
freight to the amount of £2,500 on her voyage 
from A. to B. & was lost at B. ; — Held : the 
assured could not recover for a greater loss than 
£7,500. — Robertson v. Maiwobibanks (1819), 
2 Stark. 573, N. P. 

2039. Part of freight not at risk — Paid in 

advance.] — Pltfs., whilst their vessel was on her 
way to New Orleans, & in anticipation of a full 
homeward cargo, effected a policy of insurance 
with defts. for £1,500 upon “freight valued at 
£5,500” “at & from New Orleans to Liverpool ” 
the insurance to commence from the loading of 
the cargo. At the date of the policy this valua- 
tion was reasonable (fc proper upon a full cargo, 
having I’ogard to the rates of freight then curi'ent 
at New Orleans & to the engagements of cargo 
for the vessel ; but on her way out she met with 
an accident, & during the time occupied in repairs 
the rates of freight at New Orleans declined con- 
siderably, & the greater part of the engagements 
of cargo had to be cancelled. After some months 
delay the vessel sailed for laverpool with a full 
cargo, the total freight on which amounted to 
£3,250 of whicdi £052 was paid in advance. In the 
course of tlie voyage the vessel was lost by a peril 
insured against, & the t otal freight at risk, £2,208, 
also lost. Pltfs. collected under other policies 
the sum of £3,250 & in an action against defts. 
claimed £1,500 from them. Defts. contended that 
tlie valuation must be opened, & that, on the actual 
amount of freight at risk, pltfs. liad been fully 
indemnilied under other 7 )olicies '.—Held : the 
valuation was binding ; but as freight to the 
amount of £952 had been paid in advance, & was, 
therefore, not at risk, the valuation of £5,500 
must be reduced by £1,611 being the propoHion 
of the prepaid freight to the gross freiglit, leaving 
£3,889 as the value at risk, as, of this sum, 
pltfs. had received £3,250 tlie amount recoverabhi 
from defts. was £039 with a small protioHionato 
return of premium. 

Though the assured may value that which he 
intended should be at lisk ufion the basis of a 
value which ultimately turns out to be erroneous, 
because of facts of which he had no knowledge at 
the time when he took out the policy, yet still, 
if the policy attaches, the amount which he has 
valued as that which is to be at risk is to be taken 
as conclusive &> binding, although the amount which 
actually is at risk turns out to be very much less 
than was actually intended at the time of making 
the policy (Gorell Barnes, J.). — The Main, 
[1894] P. 320 ; 63 L. J. P. 69 ; 70 L. T. 247 ; 10 
T. L. R. 242 ; 7 Asp. M. L. 0. 424 ; 6 R. 775. 
Annolation : — Refd. Balmoral H.H. Co. r. Marten, [1902] 
A. C. 511. 

E, In respect of Liability to Third Party. 

See Marine Insurance Act, 1906 (c. 41), s. 74. 

2040. Insurance by carrier — Proportion of sum 


PART II. SECT. 22, SUB-SECT. 6.— E. 

k. Agent of captain of ship .] — An 
agent employed by the captain of 


a ship which had put into port tot 
repaire, made dlsburBoincnts on account 
of isaJd ship & cargo. Tho maetci 
having terminated the charter gave 


a draft to the agent on hie ownere for 
amount of diebureements. The owneiu 
repudiated any liability for con- 
tribution for cargo but accepted for 
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insured to value of goods carried — At time of loss.] 

— Crowley v. Cohen, No. 609, ante. 

2041. Sum paid to third party.] — Pltfs., J. 

& Son, were lightermen, & effected an insurance 
in the form of an ordinary Lloyd’s policy, at & 
from all wharves on the Thames from Wandsworth 
to the Victoria Docks, which contained the follow- 
ing clause : “To cover & include all losses, 
damages and accidents amounting to £20 or up- 
wards in each craft, to goods carried by J. & Son as 
lighteimen, or delivered to them to be waterborne, 
either in their own or other craft, & for which 
losses, damages & accidents J. & Son iriay be liable 
or responsible to the owners thereof, or others 
interested.” The policy was subscribed by 
different underwriters for different sums amount- 
ing to £2,000, & defts. underwrote the policy 
for £100. A loss happened to goods carried by 
pltfs. in a barge, for which pltfs. became liable 
to those interested in the goods to the amount 
of £1,100. The total value of the risks of pltfs. 
in this & other barges at the time of tlie loss 
& covered by the policy amounted to £20,000 : — 
Held : on the construction of the policy, 

])ltfs. were entitled to be. indemnified for the loss 
actually sustained, viz., £1,100, &> to recover 
from deft. £o5, his proportion ; the sum to 
be recovered was not merely such a ijroportion 
of pltfs.’ loss as the sum for which deft, subscribed 
the policy, viz., £100, bore to the value of all the 
goo(ls afloat & covered by the policy at the time 
of the loss, viz., £20,000. 

The subject-matter insured against is the liability 
which pltfs. would sustain in respect of the goods 
by reason of their accepting them as carriers. It 
is not an ordinary marine policy, but a policy of a 
mixed nature, the object of which was to secure 
to pltfs. an indemnity to the extent of the sum 
subscribed for, for any loss during the year which 
f/hey might sustain by reason of their being re- 
sponsible as carritu's for the loss of the goods 
(Lush, J.). — Joyoe v. Kennard (1871), L. K. 7 
q. D. 78 ; 41 L. J. Q. B. 17 ; 25 L. T. 032 ; 20 
W. 11. 233 ; I Asp. M. L. C, 194. 

Anni)tatinn8 : — Distd. iUdrimii r. Merchanf8’ Marino In.soe., 
1 K. B. Refd. Manchostor Liners v. Britisli 

& Foreign Marino Insoo. (lUOl). 7 Corn. Cas. 2G ; Cunard. 

-S.S. Co. r. Marten, [1902] 2 K. B. G24. 

.] — Sec, generally, Part II., Sect. 8, sub-sect. 

3, D., ante. 


Sect. 23.— TOTAL LOSS. 

Sub-sect. 1. — Presumption op Total Loss. 

See, now. Marine In.surance Act, 1906 (c, 41), 
s. 58. 

See Sect. 20, sub-sect. 1, J ., ante. 


SuB-SECT. 2.— Actual Total Loss. 

A. Of Ship. 

See Marino Insurance Act, 1906 (c. 41), s. 57 (1). 
Presumption of total loss.] — See Sect. 20, sub- 
sect. 1, J., ante. 


2042. Damaged ship — Subsistence in specie — 
Broken up for old timber.] — A vessel was driven 
into a port, where there was no dock to receive 
her : it appeared that she had suffered so much by 
sea perils, that, upon examination & survey, it 
was judged expedient to break her up, & to sell 
her for old timber : — Held : in an action on the 
policy, the assured was bound to abandon before 
he could call upon the underwriters for a total 
loss ; the ship not being a wreck, but, however 
maimed &; damaged, existing in specie as a ship. — ■ 
Bell v. Nixon (1816), Holt, N. P. 423, N. P. 

2043. Ship not worth repairing.] — 

Where a ship is so much injured by perils of the 
sea as not to be repairable at all, or not repairable 
without an expense exceeding her value when 
repaired, the assured may recover for a total loss 
without giving notice of abandonment. — Cam- 
bridge V. Anderton (1824), 2 B. & C. 691 ; 1 
C. & P. 213 ; 4 Dow. & Ry. K. B. 203 ; Ry. & M. 
60 ; 2 L. J. O. S. K. B. 141 ; 107 E. R. 540. 

Annotations : — Folld. B. 011 X V. Salvador (1836), 3 Bing. N. C'. 

206. Consd. Kivightu. Faith (1850), 15 g. B. 619. Folld. 

Levy V. Merchant Marino Insce. (1885), Cab. & El. 474. 

Beid. Manning r. Irving (1845), 1 C'. B. 168 ; Fhnuing 

V. Smith (1848), 1 H. L, Can, 513 ; FavvouH v. Sarnfield 

(1856), 6 K. & li. 192 ; King v. Walker (1864), 3 11. & C. 

209 ; Faraworf h r. Hyde (1866), L. It. 2 C. P. 204 ; Keini) 

V. Halliday (1866), 6 B, & S. 723 : llankin v. I’otter (1873), 

L. It. 6 K. L. 83 ; (’oKsinan r. West, Cossman v, British 

America Assee. (1887), 13 App. Cas. 160. 

2044. .] — Allen v. Suorue, No. 

2153, post. 

2045. — —.]— Stewart v. Creenock 

Marine Insurance Co., No. 2347, post. 

2046. .] — Hanson v. Port of London 

Ship Loan & Insurance Co. (1849), 10 L. T. 353. 

2047. Repair impossible.] — Cam- 

bridge V. Anderton, No. 2043, ante» 

2048. .] — Wliere by means 

within tlie reach of the master a ship can be so 
treated as to retain tlie character of a ship, he 
cannot by selling lior, even bond fide, corivert the 
average into a total loss, but the underwritei*s 
are entitled to have those means used on their 
account. 

If the situation of tlie ship bo such, that by 
no means within the master’s reach it can be 
treated so as to retain the character of a ship, 
then it is a total loss. If the captain, by means 
within his reach, can make an experiment to save 
it with a fair hope of restoring it to the character 
of a ship, he cannot by selling it turn it into a total 
loss. If she be in a situation such tliat by means 
which the captain could reasonably use she could 
not be brought to retain the character of a ship, 
it is a total loss. Bona fides in the captain will not 
decide the question ; for if he sells erroneously 
w.hat is entitled to the character of a ship, though 
he thinks it a wreck, it will not do (Bayley, B.). — 
Gardner v. Salvador (1831), 1 Mood. & R. il6, 
N. P. 

Annotatkms :—~Retd. Kornp r. Halliday (1866), 6 B. & S. 

723 ; Macbeth r. Maritime Insee., [1908] A. C. 144. 

2049. .]— Irving v. Manning» 

No. 2176, 2^ost. 

2050. .] — Moss V. Smith, No. 

2096, post. 


ship. In au action against the insnrora 
of the cargo, for a contribution of the 
disburseiuonts ; — -Held : there was no 
legal liability on the insurers to the 
agent as a third party. — Bowrino v. 
Boston Insurance Co. (1881), 6 
Nfld. L. U. 265.— NFLD. 


PART II. SECT. 28, SUB-SECT. 2.— A. 

2043 i. Damagtid ship — Subsistence in 
specie — Ship not xoorth rtpairing.')^ 


Ivcsp.’s vessel sustained damage & put 
into S. According to the report of 
competent persons the cost of putting 
her in good condition would oxoeod 
her value. The captain, under in- 
structions from owners to proceed 
under best advice, advertised & sold 
vessel, & the purchaser had her re- 
paired at a cost much less than the 
report, & sent her to sea ; — Ueid : 
thero was no evidence to justify the 
jury in finding that the vessel was a 


total loss. — M illvillii: Mut ual Marine 
& Fire Insurance Co. v. Driscoll 
(1884), 11 S. C. 11. 183.— CAN. 

t 

2047 i. Repair impossible.] 

— Anchor Marine Insurance Co. v. 
Keith (1884), 9 S. C. It. 483.— CAN. 

1. Special terms in policy. ] 

— y LAUCHEN white V. WkS'LERN AS- 
SURANCE Co. (1911), 11 E. L. H. 310. 
—CAN. 
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Insubance. 


Sed, 23. — Total loss: Sub-sect. 2, A. & B. (w), (6) 

2051. -.] — Barker v. Janson, 

No. 1984, ante. 

2052. Stranded ship — Impossible to refloat — 
Sale.] — F leming v. Smith, No. 2322, post. 

2053. .] — Levy & Oo. v. Mer- 

chants Marine Insurance Co., No. 603, ante. 

Constructive total loss followed by sale.] — See 
Sub-sect. 2, E., post. 

2054. Sale under decree of Admiralty Court.] — 

To constitute a total loss within the meaning of 
a policy of marine insurance it is not necessary that 
a ship should be actually annihilated. If it is 
lost to the owner by an adverse valid & legal 
transfer of his right of property & possession to 
a purchaser by a sale under a decree of a ct. of 
competent jurisdiction in consequence of a ^ril 
insured against it is as much a total loss as if it 
had been annihilated. In such a case no dis- 
tinction can be drawn between a sale upon capture 
& a sale under the decree of a Ct. of Admit y. for 
the expenses of salvage services. 

A ship her freight having been insured {i tiler 
alia) against barratry of the master, was wrong- 
fully abandoned by him. Salvors t{jok possession 
of her & having towed her into port instituted 
salvage proceedings against her. These pmceed- 
ings were known to the owners, but they did not 
appear. The ship & cargo were sold by decree 
of the CT. of Admlty., & realised less than the 
salvage award. In an action on the policies ; — - 
Held : the assured were entitled to recover, as 
the sale under the decree of the Admlty. Ct. 
constituted an actual total loss, &. no notice of 
abandonment was necessary. — C ossman v. West, 
Cossman V. British America Assurance Co. 
(1887), 13 App. Cas. 100 ; 57 L. J. P. C. 17 ; 58 
L. T. 122 ; 4 T. L. R. 65 ; 6 Asp. M. L, C. 233, 
P. C. 

AnnotaiUma : — Coasd. Fookn v. Hmith, [1921] 2 K. B. 508. 

Befd. .Sailing Ship Blairriiore Co. v. Macrodle, (189SJ 

A. C. 593 ; PoUjrriaii S.S. Co. r. YoiuiK, [1915] I K. B, 

922. Mentd. Bradley v. Novvsoiu, [1919] A. C. 16 ; The 

Tubautia, [1924] P. 7 8. 

2055. Sunken ship — Subsequent raising by under- 
writers.] — Sailing Ship Blairmore Co. v. 
Mackedie, No. 2145, post. 

2056. Derelict vessel drifting ashore — Cost of 
removal exceeding insured value.] — C ohen (G.) 
Sons & Co. v. Standard Marine Insurance 
C o., Ltd., No. 1457, ante. 

B. Of Cargo. 

(a) Total Destruction in Specie. 

See, now. Marine Insurance Act, 1906 (c. 41), 
s. 57 (1). 

2057. Damage amounting to loss of character 
of goods.] — Insurance on goods with the usual 
memorandum, “ Corn, fish, etc. warranted free 
from average, unless general, or the ship should 
be stranded.” A quantity of fish, part of the goods 
insured , was so much damaged by the perils of the 


, seas, that on putting into the port of Lisbon, on a 
survey by the Board of Health at that place, the 
fish was declared to be, & in fact was, of no value : 

-Held : this was not a total loss of the flsh.- 
CocKiNG V. Fraser (1785), 4 Doug. K. B. 295; 
99 E. R. 889. 

Annotations Hadkiuaon v. Robinson (1803), 3 

Boa. & P. 388. F.P. Aafarv. Blundell, [1895] 2 Q. B. 196. 

Reid. Burnett t?. Konaington (1797), 7 Term Hep. 210 ; 

Dyson v. Roworoft (1803), 3 Bos. & P. 474 ; Anderson v. 

Royal Exehaiuro Assco. (1 80.5), 3 Smith, K. B. 48 ; (’ologan 

t*. London Assco. (1816), 6 M. & S. 447 ; Navone v. Haddoii 

(1850), 9 C. B. .30. 

2058. .] — Insurance at & from Quebec to 

Teneriflfe on a cargo of wheat, fish, & staves, with 
the usual memorandum as to corn & fish free from 
average, unless general ; & the ship was captured, 
& afterwards recaptured, &. sent by the recaptors to 
Bermuda, where, a scarcity prevailing, an embargo 
was laid on the export of provisions, & the cargo 
being landed, it was found that live hundred & 
eighty-five bushels of wheat were so damaged by 
sea-water, that they were, by order of the magis- 
trates, for the sake of the public health, thrown 
overboard ; & other part of the wheat being 
damaged, the captain sold that part & the fish, 
which sold at a profit ; & put up the ship to sale, 
which he i>urcliasod at not more than one-fourth 
of its value, for the benefit of the owners ; 
iiaving repaired lier, & being refused permission 
to ship the remaining wheat to Tenerifle, he 
directed it to be sold, &> purchased it for the benefit 
of those concerned ; & by leave of the governor, 
the embargo being then raised as to the West 
India Islands, 8hipi>ed the same for Madeka, 
where he arrived, & delivered it : & took in a cargo 
of wine for London, with which he arrived : — 
Held : the assured, who had abandoned upon 
receiving intelligence of the circumstances which 
happened y)reviously to the time of the ship’s 
being permitted to proceed to Madeira, wore 
entitled to recover as for a total loss on the whole 
of the goods insured. 

Considering tlie contract of insurance as a con- 
tract of indemnity, it surely cannot be less a total 
loss because the comimality exists in specie, if it 
subsist only in the form of a nuisance. There is 
a total loss of the tiling, if, by any of the perils 
insured against, it is rendered of no use whatever, 
although it may not be entirely annihilated (Lord 
ELLENBOROUGH, C.J.). COLOGAN V. LONDON 

Assurance Co. (1816), 5 M. & S. 447 ; 105 E. R. 
1114. 

Annotations : — CoDSd. Ralli r. Janson (18.56). 6 E. & B, 422. 

Refd. Itoblsworth r. WJse (IH28), 7 B. & (/. 794 ; Doan r. 

Hi»rnby (18.54), 3 E. ifc B. 180 ; Jiozano v. JaiiKon (18.59), 

2 E. & E. 160 ; Rankin r. Potter (1873), L. R. 6 H. L. S3 ; 

Kuys V. Royal Exchange Assco. Cori>n., [1897] 2 Q. B. 13.5. 

2059. .1 — Roux V. Salvador, No. 2120, 

post. 

2060. .] — Saunders v. Baring, No. 2134, 

2 )ost. 

2061. .1 — Asfar Co. v. Blundell, No. 

2082, post. 

2062. .] — A cargo of goods was insured, the 

insurance being expressed to be “ against loss by 


2052 i. Stranded ship — Impossible to 
refloat — Sale .} — Phcenix Insurance 
Co. V . McGhee (1890), 18 S. C. R. 61.— 

CAN. 

m. Expense of removing wreck — 
Liability of ovmcr.) — Where a ship was 
sunk in a port, & the owner gave due 
notice of abandonment to the under- 
writers, & claimed imder the policy 
of insurance for a total loss, &: his claim 
was admitted & paid : — Held : he was 
liable for the excess of expenses of 
removing the wreck beyond the pro- 
ceeds of the sale of It. — S uith & Sows 
V. WimON (1896), 76 L. T. 81.— AUS. 


n. J'est of total loss.] — Whether i 
loss is to be considered a total 1 o6:b 
depends on the fact whether the vessel 
as injured, Is useless to the ownc 
unless it is repaired at an expen» 
that no prudent man. If uninsured 
would incur, an expense exceeding th< 
value of the ship when repaired.— 
Harki.ey r. Provincial iNHUBAf^ci 
Co. (1868), 18 C. P. 335.— CAN. 


PART II. SECT. 23, SUB-SECT. 2.— 

B. (a). 

2057 i. Damage amounting to loss of 
character of goods .} — Ajlmox v. Bnmsu 


America Assurance Co. (1882), 16 
N, .M. R. (4 R. & G.) 43.— CAN. 

2057 IL .] — A cargo of cement 

stdppod by barge was insured against 
tetal loss “ by total loss of the vessel.*’ 
The barge struck against a snag, 
& i»art of her deck was submerged. 
The cement wsw completely destroyed 
as cement : — Held : there had been 
a iot4il loss of the cargo insured, 
notwithstanding that the barge might 
be afterwards floated & repaired. — 
Montreal Lioht, Heat & Power Co. 
V. 8e]>OW1CK (1910), 30 C. L. T. 821. — 
CAN. 
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total loss of the vessel & genera] average only.” 
The vessel was lost, but the insurers of the vessel 
did not accept the abandonment as a constructive 
total loss, & the vessel was raised & repaired at a 
loss. The cargo was totally lost : — Held : the 
insurers of the cai‘go were liable on the i>olicy. — 
Montreal Light, Ueat & Power Co. v. Sedg- 
wick, [1910] A. 0. 598 ; 80 L. J. P. C. 11 ; 103 
L. T. 234 ; 26 T. L. R. 057 ; 11 Asp. M. L. C. 437, 
r. C. 

2063. Jettison.] — Policy on fruit from Cadiz to 
London, with the usual memorandum. In the 
coui*se of the voyage the fruit was so much damaged 
by sea-water, that it became rotten, & stunk ; & 
on the ship’s arrival at an intermediate port, into 
which she was driven, the government of the place 
prohibited the landing of the cargo. The ship also 
being too much damaged to proceed on the voyage, 
was sold, & the cargo necessarily thrown over- 
boai’d : — Held : the assured were entitled to recover 
for a total loss. — Dyson v. Kowcrokt (1803), 3 
Bos. & P. 474 ; 127 E. 11. 257. 

Anrintatvms : — Apld. Roux V. Salvador (1835), 1 BIuk. N. C. 

526. Reid. Cologau V. Loudon A.sscc. (18 10), 5 M. & S. 

417 : llalli r. Jausou (1856), 0 E. & B. 422. 

2064. Retardation of voyage.] — Naylor v. 
Taylor, No. 2151, post. 

(6) Capture by Belligerent. 

2065. Condemnation as prize — Saie by captain.] 

— Marshall v. Parker, No. 752, ante. 

2066. Subsequent reversal of order — 

On payment of captain’s costs.] — An American 
properly licensed to export saltpetre from Calcutta 
to America, having insured it for the voyage, 
the ship was seized by the captain of a British 
ship of war at the (’ape of Good Hope, & the cargo 
condemned, unshipped, & sold by order of the 
(’t. of Admlty. there, whose sentence was after- 
wards reversed on appeal here, & the property 
ordered to be restored, or its value paid to tlio 
owner, though upon payment of tlie captor’s 
costs : — -Held : the assured might recover as for 
a total loss, without notice of abandonment ; the 
thing insured being wholly lOvSt to the owner by 
the unshipping & sale of the commodity at the 
Cape under the order of the ct. there : & such loss 
was recoverable against the underwriters on a 
count alleging it to have happened by the unlawful 
seizure & detention of a British ship of war : 
however questionable it might have been, if notice 
of abandonment had been necessary, whether such 
a notice, not given till after the receipt of a second 
letter from the Cape, announcing the condemna- 
tion, landing, & sale of the goods, were in time ; 
when a prior letter of advice had stated the seizure 
& detention, on which no notice had been given, 
& the allowing the captor his costs, on the reversal 
of the sentence of condemnation, did not the less 
show the orimnal seizure &- detention to be unlaw- 
ful, as alleged in the count. — Mullett v. Shedden 
(1811), 13 East, 304 ; 104 E. R. 387. 

Annotations : — Consd. Roux v. Salvador (1836), 3 Bing. N. C. 

266. Distd. Strinffor v. English, etc. Insco. (1861)), L. R. 

4 Q. B. 676. Apld. Levy o. Merchants’ Marine lusce. 

U885), 62 L. T. 263. Refd. Road v. Bonham (1821), 6 

Moore, C. P. 397 ; Cosaraau v. West, Cossman v. British 

America Assco. (1887), 13 App. Cas. 160. 

2067. .] — Pltfs. insured with defts. 

the cargo on board a ship bound from Liverpool 
to Matamoras against the usual perils, including 
‘‘ takings at sea, arrests, restraints, & detainments 
of all kings, princes, & people.” The ship sailed 
& had nearly reached her destination when she 
was captured by a United States cruiser, & taken 
into New Orleans, where a suit was instituted in 
the Prize Ot. for her condemnation. Pltfs. contested 


the suit, electing to treat the loss as a partial one. 
They obtained the judgment of the Ct., whereupon 
the captors appealed. Pltfs. gave a formal notice 
of abandonment, which the insurers refused to 
accept. Upon the application of the captors, the 
ship & cargo were ordered to be sold, unless bail 
were given by pits. Upon receiving intelligence 
that this order had been made, pltfs. applied 
to the insurers for assistance in giving bail to 
prevent the sale. The insurers refused to give 
any assistance, & in the end the ship Sc cargo were 
sold by order of the Prize Ct. Pltfs. brought 
an action to recover from defts., the insurers, as 
for a total loss : — Held : they were entitled to 
recover the whole amount at which they were 
insured under the policy, inasmuch as the decree 
of the Prize Ct^., & the sale of the goods under it, 
was a deprivation of the ownership of the goods, 
Sc amounted to a total loss. — Stringer v. English 
& Scottish Marine Insurance Co. (1870), L. R. 
5 Q. B. 599 ; 10 B. & S. 770 : 39 L. J. Q. B. 214 ; 
22 L. T. 802 ; 18 W. R. 1201 ; 3 Mar. L. C. 440, 
Ex. Ch. 

Annotations: — Distd. Do Matins r. Sauiidcra (1872), L. R. 
7 C. P. 670. Consd. Rankin v. Potter (1873), L. R. 6 
II. L. 85. Apld. Levy v. Merchant Marine Inscc. (1885), 
Cab. & El. 474 ; Cossman r. West, Cossman v. British 
America Assce. (1887), 13 App. Cas. 160. Consd. Fooks 
V. Smith, [1924 ) 2 K. B. 508. Befd. Browning v. I’roviucial 
Insce. of Canada (1873), 28 L. T. 853 ; Saunders v. Baring 
(1876), 34 L. T. 419 ; The Blairmore (1898), 67 L. J. P. C. 
96 ; Polurrian S.S. Co. v. Young (1915), 112 L. T. 1053. 
Mentd. Castrique r. Imrio (1870), L. R. 4 H. L. 414 ; 
Moyer v. Ralli (1876), 24 W. R. 963. 

(c) Part of Cargo Lost. 

See Marine Insurance Act, 190(5 (c. 41), s. 
56, 76 (1). 

2068. Insurance not severable — 80 per cent, of 
cargo lost.] — M‘ A ndrews v. Vaughan (1793), 1 
Park on Marino In.surances, 8th ed. p. 252. 
Annotations: — Consd. Hadkinson v. Robinson (1803), 3 

Bos. & P. 388. Befd. Anderson v. Royal Exchange 
Assce. (1805), 3 Smith, K. B. 48. 

2069. Fifteenth-sixteenths of cargo lost — 

One-sixteenth salved in specie but much damaged.] 

— Upon a policy of insmance on flax, valued at 
so much, & warranted free of particular average, 
if the vessel be wrecked, Sc the assured do not 
abandon but labours to save the cargo, Sc in fact 
saves a part, one-sixteenth, though much damaged, 
they are entitled to recover as for a total loss of 
that part which was in fact totally lost, but not for 
the rest wdiich was saved to them in specie, though 
deteriorated. — D avy v. Milford (1812), 15 East, 
559 ; 104 E. R. 954. 

Annotations: — Distd. Hodherg r. Pearson (1816), 2 Marsh. 
432 ; Hills v. Loudon Assco. Corpn. (1839), 5 M. & W. 569i. 
ConkL Navone r. Haddon (1850), 9 C. B. 30. Dbtd. 
Ralli V. Janson (1856), G E. & B. 422. It appears that the 
judgment in Davy v. Milford, did not proceed upon the 
fact of the ^ods having been shipped in packages & indeed 
that it could not be sustained on that groimd ... & so far 
as the judgment was against the underwriters it must 
now be considered as overruled (Jervis, C.J.). Consd. 
Wilkinson v. Hyde (1858), 3 C. B. N. S. 30. Befd. Glennie 
V. London Assce. (1814), 2 M. & S. 371. 

2070. 97 per cent, of cargo lost.] — Upon a 

policy on hogsheads of sugar, warranted against 
particular average, some pait of the sugar in every 
hogshead being pre.served, though less that 3 per 
cent, on the cargo, it was held that this could not 
be a total loss. — H edburq v. Pearson (1816), 7 
Taunt. 154 ; 2 Marsh. 432 ; 129 E. R. 62. 

Annotations Consd. Hills r. London Assce. Corpn. (1839), 
5 M. & W. 569 ; RaUi v. Janson (1856), 6 E, & B. 422. 

2071. 6 per cent, of cargo lost.] — An 

insurance was effected on wheat shipped in bulk, 
Sc valued at £1,690, warranted free from average 
except general, or the ship were stranded. On 
the voyage the ship met with tempestuous 
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Sect, Total loss : Sub-sect. 2, B. jc). d: C 


weather, & made considerable water ; & in piimp- 
ing it out, wheat to the value of about £75 was 
pumped out with the water & lost : * 

pltfs. could not recover as for a total loss of the 
part so lost. — Utuls v. London Assurance. 
CORPN. (1839), 5 M. & W. 569 ; 9 L. J. Ex. 25 ; 
11 L. T. 159 ; 151 E. II. 241. 

Annotations : — Consd. Ralli r. Janson (1856), 6 JO. & B. 422 ; 
Eutwistlo V. Ellis (1857), 27 L. J. Ex. 105. Refd. Bosotto 
V. Gurney (1851), 11 C. B. 176 ; Carr r. Royal Exchange 
Aksco. Corpn. (1864), 5 B. & S. 438. 

2072. Cargo in packages — No express 

separate insurance.] — Ralli v. Janson, No. 1974, 


anfe. 

2073. Cargo of rice — Separate valuation of 

each bag — By indorsement on declaration of 
interest.] — On an insurance of goods in “ ship or 
sliips ” which were declared to be & to be valued 
“ on rice, to be declared free from particular 
average,” the insuior cannot by indorsing a declara- 
tion of interest with a separate valuation of each 
bag of rice, create a separate insurance on each 
bag. 

A i)olicy of insurance, having been efT(‘c<ed on 
goods ” in ship or ships,” declared to be ” on rice. 


to be declared free from particular average,” 
the insured indorsed on the policy a declaration 


which was afterwards marked Avith the initials 
of the underwriters, as follows : (R.) five hundred 
bags rice, per Laidnmns, at Ss. ‘3d. per bag, 
£200 5«. (R). four thousand five hundred bags 
rice, per Margaret Shelly^ at 8^^. 3d. per bag, 
£1,850 5s. From each ship certain of the bags of 
rice were safely landed at their port of destination ; 
othei's were jettisoned, being cast into the sea 
to save tlie ship ; others, in the Laidruans, on 
arriving at their port of destination, were cast into 
the sea, being unfit for consumption ; others, in 
the Margaret Shelly, were so much injured by s<ui 
damage as to be sold at the port of departure to 
which that ship was obliged to put back. The 
underwriters had paid the loss on the goods 
jettisoned : — Held : the assured were not entitled 
to recover the value of the bags of rice ciist into 
the sea at the port of destination or sold at the 
port of departure. — Entwisle v. Ellis (1857), 
2 11. & N. 519 ; 27 L. .1. Ex. 105 ; 3 L. T. 382 ; 0 
W. R. 70 ; 157 E. R. 220. 


2074. Identification impossibie — Destruc- 

tion of marks.] — Cotton belonging Id different 
owmers w'as shipped in bales specifically marked, 
at Mobile for Liverpool ; forty-three bales be- 
longed to pltfs., <to were insui-ed by defts. against 
the usual perils. In the course of her voyage 
the ship was wrecked near Key West ; all the 
cotton was more or less damaged ; some of it was 
lost, &L some was so damaged that it had to be sold 
at Key West. The rest of the cotUm was conveyed 
in another vessel to Liverpool. The marks on a 
very large number of the bales were so obliterated 
by sea water that none of the cotton lost or sold 
at Key West, & a portion only of that carried 
to Liverpool, could be identified as belonging 
to any particular consignee. Two only of pltfs.’ 
forty-three bales were identified, & these were 
delivered to pltfs . : — Held : in respect of the cotton 
lost, & that sold at Key West, there was a total 
loss of a part of each owner’s cotton, & all the 
owners became tenants in common of the cotton 
which arrived at Liverpool, & could not be identi- 
fied ; the share of each owner’s loss in the cotton 
totally lost or sold at Key West, & his share in 


the remainder which arrived at Liverpool bohig 
in the proportion which the quantity shipped 
by him bore to the whole quantity shipped accord- 
ing to the rule in cases of general average where it 
is not known whose goods are sacrificed ; &, 

consequently, there was no total loss, either actual 
or constructive, of pltf.’s forty-one bales. — 
Speince V. Union Marine Insurance Co. (1868), 
L. R. 3 C. P. 427 ; 37 L. J. C. P. 109 ; 18 L. T. 
032 ; 10 W. R. 1010 ; 3 Mar. L. C. 82. 

Annotation.^ : — Reid. Sandoman v. Tj-^zack & Braufoot H.S. 
Co.. 1 19 13 J A. C. 680. Mentd. Harris v. Truman (1881), 
7 Q. B. D. 340 ; Rose v. Bank of Australasia (1804), 6 
R. 121; Srnurthwaito v. Hamvay, [1894] A. C. 491; 
Sinclair i\ Brougham, |1914J A. C. 398. 

See, now. Marine Insurance Act, 1900 (c. 41), 
s. 50 (5). 

2075. Insurance severable — No separate specifi- 
cation in policy — “ Master’s effects.”] — An insur- 
ance was effected on ” master’s effects, valued at 
£100, free from all average.” Some of the articles 
thus insured were totally lost by the perils insured 
against, but others were saved : — Held : the assured 
was entitled to recover in respect of the goods 
wliicli liad been so totally lost ; the word ” effects 
being obviously employed to save the enumeration 
of the different articles of which the subject- 
matter of insurance consisted. 

The word ” effects ” is obviously employed to save 
the task of enumerating the nautical instruments, 
the chronometer, the clothes, books, furnitures, 
etc., at which they happened to consist ; &, 

although it is stipulated by the warranty that these 
effects shall be free of all average — or, in other 
words, that the insurer shall not be liable for any 
amount of sea-damage to them short of a total 
los.s, we think, looking at the nature of the sub- 
ject of insurances & the l<srms of this exemption, 
it is doing no violence to the language used, 
to bold that be is not exempted from liability for 
a total loss of any of the articles of which the 
” <‘ffects ” consist (Williams, J.). — 1)ue"F v. 
Mauken/ie (1857). 3 (’. B. N. S. 10 ; 20 1.. .1. 1*. 

313 ; 30 L. T. O. S. 103 ; 3 Jur. N. S. 1025 ; 140 
E. R. 043. 

-Apld. WilkiiiHou v. Hyde (1858). 3 (\ B. N. 8. 
30. Consd. Gator r. Groat Wostoru IiiHce. of Now York 
(1873), Jj. R. 8 G. P. 552 ; Fahriq\ie do I’roduits GhimiquoH 
r. Lan?e, (1923) 1 K. B. 293. Refd. Eutwistle i*. JiIlliH 
(1857), 3 L. T. 382; Groat liidiua PoniiiHular Ry. v. 
Saundors (1862), 6 L. T. 297. 

2076. Packages containing emigrant’s 

equipment.] — Where pltf. insured £240 on any kind 
of goods abroad a ship against total loss, k, after- 
wards put on board an emigrant’s equipment, 
consisting of a variety of tools, materials, etc. in 
several separate packages, & all were lost, except 
three packages of small value : — Held : ho mi^ht 
recover for the total loss of the packages which 
were totally lost. — W ilkinson v. Hyde (1858), 

3 C. B. N, S. 30 ; 27 L. J. C. P. 110 ; 7 L. T. 442 ; 

4 Jur. N. S. 482 ; 140 E. R. 049. 

Annotations : — Consd. Gator v. Orea* Wostoru In.sco. of 
Now York (1873), L. R. 8 G. P. 552 ; Fabrlqno do i’roduJts 
Ghlmiquos r. Large, [1923] 1 K. B. 203. 

2077. Separate valuation in policy — 

Different species of goods.] — FABRiquE de Pro- 
DUiTS CiiiMiquES V. Large, No. 2004, ante. 

C. Of Freight. 

{a) In Oencral. 

See, now. Marine Insurance Act, 1900 (c. 41), 
B. 57. 

Notice of abandonment — Whether necessary.] — 

See Sect. 24, post. 


PART 11. SECT. 23, SUB-SECT. 2.— 
C. (•). 

o. Ship lost — Cargo forwarded by 


another ship .] — Where a vessel, the 
irolght of which was insured, was lost, 
& the master forwarded the cargo to its 


destination by another ship, paying 
therefor the same freight which he 
was to reoeive : — Held: tho slilp- 
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2078. Insurance against failure to load return 
cargo — Unloading forbidden.] — Puller v . Stani- 
fortii, No. 627, ante, 

2079. .] — Where a ship was chartered 

to take a cargo of lead from London to St. Peters- 
burgh, &> there immediately receive a return cargo 
from the freighter’s agent, & bring it to London ; 
with a proviso, that if political circumstances should 
prevent a return cargo from being loaded, the 
master, after waiting at St. P. 40 running days 
without the outward cargo being unloaded, & 
consequently without the return cargo being 
loaded, should be at liberty to return to London 
or any port in England : & the ship not having 
been permitted to unload at St. P. by the Russian 
Govt., the master, after waiting there the 40 
running days, loaded a return cargo for his own 
benefit upon the outward cargo, both of wMch 
he brought home, & earned new freight on the 
homeward cargo ; wliich freight was adjudged 
to him in an action between him & the freighters, 
over &; above the dead freight stipulated to be paid 
by the charterparty : — Held : the freighters were 
entitled to recover the whole of such dead freight 
from the underwriters upon a policy of insurance, 
whereby they agreed to pay a loss in case the 
master should not be allowed by the Russian Govt, 
to unload the outward cargo at St. P. ; the vessel 
having sailed chartered by the freighters on a 
voyage from London to St. P. & back. — Puller v. 
IIalliday (1810), 12 East, 494 ; 104 E. R. 193. 

2080. Insurance for less than gross freight — 
Payment by charterer of wages & sailing charges — 
Part payment of freight.] — Where the owner of a 
vessel has insured for freight to an amount not 
equal to the gross freight likely to be earned, 
the freighter stipulates in the charterparty to 
pay all wages & sailing charges in the course of 
the voyage, as part payments of the freight, &> 
also insurers for those wages & sailing charges, 
& such payments are accordingly made ; the 
insurers, m the event of a total loss, will not be 
entitled to consider the insurance of the owner to 
have been effected upon gross freight. 

S. let his ship to A., under a charterparty, 
stipulating that A. should pay “ in full for the 
freight & hire of the same, at the rate of £100 
per month ; the sum of £50 to be paid immediately 
upon the sailing of the vessel, as much cash as 
might be from time to time required & suflEicient 
to pay all wages & sailing charges, & the residue 
of such freight as might be due at the completion 
of each voyage,” etc. The probable duration of 
the intended voyage was eight months, but S, 
effected an insurance of frei^t for £400 only, & 
A., at the same time, on money advanced for 
sailing charges, for £350. The vessel was lost 
at the end of six months : — Held : S. was entitled 
to recover the whole amount of the sum insured. — 
Etches v. Aldan (1827), 1 Man. & Ry. K. B. 157 ; 
6 L. J. O. S. K. B. 65. 

Annotation Eefd. Dinoon ». Home Sc Colonial Aseoe. 

(1872), 41 L. J. C. r. 162. 

2081. Ship earning full freight on other 
cargo — Delay of ship.} — On a policy on 
freight, the ship having actually earned 
full freight, though not that intended for her, 
the owners cannot recover for the delay & expense 
as a partial loss. — Brocklebank (or Brockelbane) 
V. SuGRUE (1831), as reported in 1 Mood. &. R. 102, 
N. P. 

Annotation: — ^Mentd. Blasco t?. Fletcher (1863), 32 L. J. 

C. P.284. 

2082. Insurance of profit on charter — Part of 


cargo damaged — Freight earned less than charter 
freight.] — (1) A vessel, on board which dates had 
been smpped imder bills of lading making the 
freight payable on right delivery, was sunk during 
the course of the voyage, & subsequently raised. 
On arrival at the port of discharge it was found 
that although the dates still retained the appear- 
ance of dates, & although they were of considerable 
value for the purpose of distillation into spirib, 
they were so impregnated with sewage & in such 
a condition of fermentation as to be no longer 
merchantable as dates : — Held : freight was nob 
payable in respect of them. 

A ship having been chartered for a lump sum 
the charterers put her up as a general ship, & 
goods were shipped on board under hills of lading 
at freights which in the aggregate exceeded the 
charter freight. The charterers insured their 
‘‘ profit on charter ” by a policy wliich contained 
a warranty against average. On arrival of the 
sliip part of the cargo was delivered & freight 
was payable under the bills of lading for that 
portion ; but owing to sea damage the remainder 
of the cargo had lost its merchantable character, 
& freight was not payable in respect of it ; the 
result being that the total amount of the freights 
payable imder the bills of lading was less than the 
charter freight, & the charterers’ profit was con- 
sequently lost : — Held : (2) there had been a total 
loss of the subject-matter of the insurance within 
the meaning of the warranty : (3) the fa-ct that 
the shorter freight was a lump sum & not a tonnage 
rate, although material, had been sufficiently 
disclosed by a reference to the charterparty, a 
clause for payment of a lump sum for freight being 
a usual clause in charterpaikies. Sc the obligation 
to specifically disclose the contents of a charter 
extending only to usual clauses, the insertion of 
which the underwriters could not reasonably 
have anticipated. 

There is a perfectly well known test which for 
many vears has been applied to such cases as the 
resent— that test is whether, as a matter of 
usiness, the nature of the thing has been altered. 
The nature of the thing is not necessarily altered 
because the thing itself has been damaged ; wheat 
or rice may be damaged, but may still remain the 
things dealt with as wheat or rice in business. 
But if the nature of the thing is altered, & it 
becomes for business pu^oses something else, 
so that it is not dealt with by business people 
as the thing which it originally was, the question 
for determination is whether the thing insured, 
the original article of commerce has become a 
total loss. If it is changed in its nature by the 
perils of the sea as to become an unmerchantable 
thing, which no buyer would buy Sc no honest 
seller would sell, then there is a total loss (Lord 
Esher, M.R.). 

The assured is bound to disclose every material 
fact within his knowledge, which is not fairly 
to be taken as being within the knowledge of the 
underwriter, &, if he fails to do so — he is guilty of 
what is called in insurance law — concealment. 
. . . But it is not necessary to disclose minutely 
every material fact ; assuming that there is a 
material fact which he is bound to disclose, the 
rule is satisfied if he discloses sufficient to call the 
attention of the imderwriters in such a manner 
that they can see that if they require further 
information they ought to ask for it (Lord 
Esher, M.R.). — ^Asfar & Co. v. Blundell, 
[1896] 1 Q. B. 123 ; 65 L. J. Q. B. 138 ; 73 L. T. 


owner was entitled to recover for a I Millville Marine Inbiheiancb Co. I S. C. R. 183. — CAN. 
total loss of freight. — Driscoll v. 1 (1883), 23 N. B. R. 160 ; on appeal, 2 | 

J. — VOL. XXIE. 
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Sect. 28. — Total loss; Svh-aed, 8, C, {a), jh) cfe (o)»3 

648 ; 44 W. B. 130 ; 12 T. L. R. 29 ; 40 Sol. Jo. 
66 ; 8 Asp. M. L. 0. 106 ; 1 Com. Cas. 165, 0. A* $ 
affg., fl896]2Q.B. 196. 

Annotations: — As to (2) Qtetd. Francis v, Boulton (1896), 
66 L. J. Q. B. 153. Reld.^eld 8.8. Co. v. Burr, [1898] 
1 Q. B. 821 ; Hansen v. Dunn (1006), 22 T. L. R. 468. 
As to ^3) Apld. Mann Maoneal & Btoeves v. Capit4U & 
-Counties lubce.. Same v. General Marine Undonv’ritors, 
[1921J 2 K. B. 300. 

(5) Frustration of Adventure. 

2083. Seizure of ship by foreign government — 
Before cargo shipped.] — Horncastuj v. Suabt, No. 
936, ante. 

2084. .] — Mackenzie v. Shedden, No, 937, 

ante. 

2085. Destruction of ship — On way to port of 

loading.]— A cargo being purchased & ready to be 
shipped, & the vessel being ready to receive it, the 
vessel was broken to pieces through the accidental 
giving way of her tackle & shores in being moved 
out of an artihcial dock at a place about seven 
miles distant from the intended loading port s — 
Held : there was a total loss of freight expected 
to be earned on shipowner’s goods, & the peril was 
covered by the terms of an ordinary policy on 
freight. — Devatjx v. J’ Anson (1839), 6 Bing. N. C. 
519 ; 2 Am. 82 ; 7 Scott, 507 ; 8 L. J. C. P. 284 
6L. T. 836; 3 Jur. 678 ; 182 E. R. 1200. 

Annotations : — Oonsd. Thames & Mersey Marino Insco. v. 
Hamilton. PYaser (1887), 12 App. Cas. 484. Magnus 

V. Buttomor (1852), 21 L. J. C. P. 119. Wentd. Ml 
Kltchlng (1846), 3 C. B. 299 ; Royal Exchange Assce. v. 
M‘Swiney (1850), 14 Q. B. 046 ; West India & Panama 
Telegraph Co. t?. Home & Colonial Marine Insco. (1880), 
6 Q. B. D. 51. 

2086. Damage to ship — Amounting to construe* 
tive totai loss.] — Where a ship is by perils of the 
sea so much damaged as to be incapable of repair 
so as to prosecute the adventure, except at an 
expense exceeding her value together with the 
freight when repaired, the master is justified in 
abandoning the voyage, & is not bound as agent 
of his owner to send the goods on in another 
bottom. 

In an action upon a policy on goods from 
Cadiz to Monte Video & Buenos Ayres, & also “ on 
cash on account of freight, £216,” the declaration 
alleged the shipment of the goods & the pre-pay- 
ment of the £216 on account of freight, & then 
proceeded to aver that, whilst prosecuting the 
voyage, the vessel encountered a storm, & sus- 
tained so much damage that she became & was dis- 
abled from proceeding without being repaired, & 
could not be repaired so as to proceed on the 
voyage without incurring an expense greater than 
her value would have been when repaired, together 
with the freight which she would have earned on 
the voyage ; that the ship being so disabled from 
continuing the voyage with the goods on board, 
the master was obliged to & did abandon the voyage 
& the earning of the residue of the freight ; that 
the freighter procured two other vessels to carry 
the goods on, at a rat<e of freight exceeding the 
freight originaUy payable under the charterparty : 
& that the £216 so paid in cash on account of 
freight as aforesaid, by reason of the premises, 
became & was wholly lost to pltf. The declaration 
then went on to aver that one of the substituted 
vessels sustained so much damage that she was 
obliged to put back to Gibraltar, & there unload, 
& the goods were sent on to Monte Video by the 
other J & that, by reason of the premises, pltf. 


sustained a total loss of £216 so paid in cash on 
account of freight as aforesaid, & was put to 
charges in transhipping the goods, etc. : — Held : 
the declaration disclosed a sufficient justification 
for the master’s abandoning the voyage, & con- 
sequently pltf. was entitled to recover as for a 
total loss of the prepaid freight. — Ds Cuadra v. 
Swann (1864), 16 C. B. N. 8. 772 ; 143 E. R. 1329. 

Annotations: — ^Rsfd. The Bahia (1864). 11 Jur. N. 8. 90 ; 
Notara V. Henderson (1872), D, R. 7 (J. B. 226 ; Atwood r. 
Sellar (1879), 4 Q. B. D. 342, 

2087. Delay for repairs — Cancellation by 

charterers.] — Pltf,, a shipowner, in Nov. 1871, 
entered into a charterparty, by wiiich ^he ship 
was to proceed with all possible dispatch, dangers 
& accidents of navigation excepted, from Liverpool 
to Newport, & there load a cargo of iron rails for 
San Francisco. Pltf. effected an insurance on the 
chartered freight for the voyage. The ship sailed 
from Liverpool on Jan. 2, 1872, & on Jan. 3 got 
aground in Carnarvon Bay. She was got off by 
Feb. 18 & repaired, the time necessary for the 
completion of such repairs extending to the end 
of Aug. In the meantime, on Feb. 15, the 
charterers had thrown up the charter & chaHered 
another ship to carry the rails, which were wanted 
for the construction of a railway, to San Francisco. 
In an action by pltf. on the policy insurance 
on the chartered freight, the jury found that the 
time necessary for getting the ship off & repairing 
her was so long as to put an end, in a commercial 
sense, to the commercial speculation entered upon 
by the shipowner & the charterers : — Held : the 
charterers were, by reason of the delay, not bound 
to load the ship, & there was therefore a loss of the 
chartered freight by perils of the sea. — Jackson v. 
Union Marine Insurance Co. (1874), L. R. 10 
C. P. 125 ; 44 L. J. C. P. 27 ; 31 L. T. 789 ; 23 
W. B. 169 ; 2 Asp. M. L. C. 435, Ex. Oh. 
Annotations:^ — fSonsd, Hudson v. Hill (1874), 43 L. J. C. P. 
273. Expld. Dahl v. Nelson, Donkin (1880), 6 App. Cas 
38. Conid. Inman S.S. Co. v. Bischoff (1882), 7 App. Cas. 
070; Bush V. Whitehaven Town & Harbour Trustees (1888), 
52 J. P. 392. Apld. The Alps, [1893] P. 109. COBM. 
Bensaudo v. Thames & Mersey Marine Insce. (1806). 76 
L. T. 155. Expld. Krell v. Henry, [1908] 2 K. B. 740. 
Coaid. Embiricos v. Reid, [1014] 3 K. B. 45. El^ld. 
Millar v. Taylor, [1916] 1 K. B. 402. Consd. Tamnlln 
8.8. Co. r. Anglo-Mexican Petroleum Products Co., [1916] 
2 A. 0. 397 ; Scottish Navigation Co. v. Bouter, Admiral 

K ng Co. V. Woidnor, Hopkins, [1917] 1 K. B. 222. 
Bank Line v. Capo], [1919] A. C. 435, Conid. 
mptoir Commercial Anversois & Power, [1920] 
1 K. B. 868. Bald. De Wolf v. Arohangol Maritime Bank 
& Insoe, (1874), L. R. 9 Q. B. 451 ; King v. Parker (1876), 
34 L. T. 887 ; Jte Janileson & Newcastle Steamship Freight 
Insce. Abbocu., [1895] 2 Q. B. 90 ; Weir v. Plrle (No. 2) 
(1898), 3 Cora. (^as. 271 ; Turnbull Martiii v. Hull Under- 
writers Assoon., [1900] 2 Q. B. 402 ; Manchester Liners 
V. British & Foreign Marine Insce. (1901), 18 T. L. R. 183 ; 
Heme Bay Steam Boat Co. v. Hutton, [1003] 2 K. R. 688 ; 
Re Carver & Sassoon (1911), 17 Com, Cos. 59 ; Horlock 
V. Beal, [1916] 1 A. C. 486 : Leiston Gas Co. v. Lelotou- 
oum-Sizowoll U. D. C., [19161 2 K. B. 428 ; Heilgers 
V. Cambrian Steam Navigation Co. (1917), 33 T. L. R. 348 ; 
Blackburn BobblnCo.e. Allen, [1918] 2 K. 13.467 ; Naylon 
Bonzon v. Kralnischo Industrie QoseUschaft (1018), 87 
L. J. K. B. 1066 ; Larrinaga v. Soc. Franco -Am6rlcaine 
des Phosphates de Medulla (1928), 02 L. J. K. B. 
Mentd. Poussard v. Spiers (1876), 1 Q. B. D. 410 ; Carlton 
S.S. Co. r. Castle Mail Packets Co. (1808), 78 L. T. 661 ; 
Nlokoll & Knight c. Ashton, Edridge (1000), 69 L. J. Q. B. 
640 ; Story v. Fulham Steel Works Co. (1907), 24 T. L. R. 
80: Dunford v. Cia Anon. Maritlma Union (1911), 104 
L. T, 811 ; Porter v. Tottenham U. D. C., [1015] 1 K, B. 
776 ; Smith, Coney, & Barrett v. Becker, Gray (1916), 
112 L. T. 914 ; Inverkip S.S. Co. c, Bunge, [1917] 2 K. B, 
193 ; Countess of Warwick 8.8. Co. e. Le Nickel Soo. 
Anon., Anglo*Northom Trading Co. v. Emlyn Jones Sc. 
Williams, [1018] 1 K. B. 372 ; Metropolitan Water Board 
V. Dick, Kerr, [1918] A. C. 119 : Akt. Ollvebank v. Dansk 
Svovlsyre Fabrlk, [1910] 2 K. B. 162. 

2088. — 


Bischoff, No. 1684, ante . 


.] — Inman S.S. Co. v . 
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2089. Wftrrimted from loss 

of time.] — Bbnsaxjd® v. Thames & Mersey 
Mabinb Insurance Co., No. 93, ante, 

2090. Warranted free from loss of 

time.] — Turnbull, Martin & Co. v, Hull Under- 
writers’ AssocN.. No. 1690, ante, 

2091. — — Offer of similar cargo,] — A 

shipowner shipped goods of his own on his own ship, 
for a particular voyage from Sunderland to 
Valparaiso. & effected a policy of insurance on 
“ freight.” The ship was run into ifc damaged at 
the port of loading, with the goods on board, after 
the policy had attached, wheieby the cargo was 
BO damaged that it had to be unloaded, & the 
particular adventure was frustrated. The ship 
was detained in port some six weeks, all expenses 
of repairs & demurrage were paid by the owners 
of the colliding ship. When fiigain in a sea-going 
condition, she was offered a similar cargo to the 
same port. This the shipowner refused, & sailed 
with another cargo elsewhere : — Held : the ship- 
owner could recover nothing on the policy, inas- 
much as the salvage was, or might have been, 
equivalent to the freight insured. — Gayner v, 
Sunderland Joint Stock Premium Assocn. 
(1884), 1 Cab. & El. 293. 

2092. “ No claim arising from' cancelling 

of charter ** — Frustration through peril insured 
against.] — A policy of insurance upon freight con- 
tained a provision ” No claim arising from the 
cancelling of any charter . . . shall be allowed.” 
The vessel was delayed by perils of the sea ; no 
agreement to set aside the charter w’as made, but 
the voyage contemplated by the chaHer became 
impossible : — Held ; the charier had not been 
cancelled within the meaning of the provision, & 
the assured were entitled to recover upon the 
policy . — Re Jamieson & Newcastle Steamship 
Freight Insurance ‘Assocn., [1895] 2 Q. B. 90 ; 
64 L. J. Q. B. 660 ; 72 L. T. 648 ; 43 W. R. 630 ; 
11 T. L. R. 416 ; 7 Asp. M. L. 0. 693 ; 14 R. 444, 
C. A. 

Annotaiions s — Oonsd, Bonsaiide v. Thames & Mersey Marine 

Insee. (1896), 75 L. T. 155. Be!d. Scottish Shire Line 

w. London & Provtnoial Marine & Oenoral Insco., [1912] 

3 K. B.51. 

During voyage.] — See Sub-sect. 2, C. (c), 

J)08t. 

2093. Abandonment of voyage — Outbreak of 
war.] — On July 31, 1924, a German firm, who were 
the charterers of pltfs.’ ship, cabled instructions 
to them for the ship which was then at Portland, 
to proceed to Kustendji, a Roumanian port, & 
to load there a cargo for the charterers. On the 
same day pltfs., without disclosing the circum- 
stance that the charterers were a German firm, 
effected an insurance against war risks with dofts. 
on freiglit per the ship at & from Portland to 
Kustendji & back to certain Continental or English 
ports. The ship started forthwith on the voyage, 

on Aug. 6 arrived at Gibraltar, where in con- 
sequence of the outbreak of war on Aug. 4 she 
remained awaiting orders. On Aug. 11, by pltfs.’ 
orders, the voyage to Kustendji was abandoned 
& the ship proceeded to Norfolk, Virginia. In an 
action to recover a total loss under the policy of 
insurance : — Held : ( 1 ) the outbreak of war having 
made it illegal for pltfs. to perform the charter- 
party, & there being no reasonable prospect of 
obtaining any other freight engagement at 
Kustendji, there had been an actu^, not a con- 
structive, total loss of the insured freight ; & 
even if the loss were a constructive total loss, notice 
of abandonment was in the circumstances un- 
necessarv ; (2) having regard to the decision of 
Bntiah dk Foreign Marine Insurance Co, Ltd,, v. 
Sunday [Samuel) d: Co,, No. 2236, post, the fact that 


the charterers were a German firm was on July 31, 
1924, material, but, as at that date that fact, if 
disclosed, would not in fact have influenced the 
Judgment of a prudent insurer, it was not a 
^‘material circumstance ” within Marine Insurance 
Act, 1906 (c. 41), s, 18, so as to necessitate its dis- 
closure, & the non-dijsclosure therefore did not 
invalidate the insurance. — Associated Oiii 
Carriers, Ltd. v. Union Insurance Society op 
Canton, Ltd., [1917] 2 K. B. 184 ; 86 L. J, K. B. 
1068; 116L.T.603; 38 T. L. R.327; 14Asp.M.L.C. 
48 ; 22 Com. Cas. 346. 

Annatatton : — Mentd. Yorko v. Yorkshire Insee., [1918] 
1 K. B. 062. 


(c) Damage to Ship during Voyage. 

2094. Cost of repair more than value of ship.] — 

(1) Where, in case of damage to a ship, the master 
elects to repair it, the mere fact that the expenses 
of repair ultimately prove to be ^eater than the 
value of the ship, will not be sufficient to show that 
he acted beyond the scope of his authority, or to 
entitle the owner in an action on a policy on 
freight, to recover as for a total loss. 

(2) The owner of a ship insured ship & freight. 
On leaving Pernambuco in June, 1839, the ship 
struck on a rock, & put back. After a survey, 
repail's were begun. They were continued for a 
long period, & the expense of them much exceeded 
the value of the ship & freight. The master, not 
being able to procure money in any other manner, 
was compelled to borrow on a bottomry bond, 
charging freight, & cargo. On Dec. 30, 1839, 
the owner, in London, on being shown a letter 
addressed to the agents of the lenders on bottomry, 
in which the great expenses of the repairs were 
stated, gave notice of abandonment to the under- 
writers on ship & on freight. The ship arrived, & 
the freight was duly paid to the holders of the 
bottomry bond, under an order of the Ct. of 
Admlty. The shipowner sued the underwriters 
on freight as for a total loss. The jury found, 
on a special verdict, tnat pltf. had acted bond fide 
without laches, & as a prudent owner of the ship 
& freight, if uninsured, would act : — Held : in 
this case, which was one of constructive total loss, 
the master might have abandoned at Pernambuco, 
but that having there elected to repair, he must be 
treated for that purpose as the agent of the owner, 
wliose acts bound the owner. 

(3) A partial loss of freight may be recovered 
on a declaration claiming a total loss. — Benson 
V. Chapman (1849), 2 H. L. Ceis. 696 ; 8 C. B. 950 ; 
13 Jut. 969 ; 9 E. R. 1256, H. L. ; afig. S. C. euh 
nom. Chapman v. Benson (1847), 5 C, B. 330, 
Ex. Ch. 

Annotaiions : — As to (1) Conid. Stewart v. Greenock Marine 
Insee. (1848), 2 H. L. Cas. 159 ; Knight v. Faith (1850), 
15 Q. B. 649. s Diitd, Scottish Marine Insee. r. 

Turner (1853), 21 L. T. O. 8. 10. Befd. Kemp v. Halliday 
(1866), 6 B. & S. 723 ; Barber v. Fleming (1869), L. R. 5 
Q. B. 59 ; Rankin v. Potter (1873), L. R. 6 H. L. 83 ; 
Macbeth v. Maritime Insee., [19081 A. C. 144, As to 
(2)Consd. Kempr. HallidaydSee), 6B. &S. 723 ; Atwood 
V. Sellar (1879), 4 Q. B. iJ. 342 ; Assicuraaioni Generali 
& Sohenker v. S.S. Bessie Morris Co. Browne (1892), 61 
L. J. Q. B. 754. Reid. Blasoo v, Flet^er (1863), 14 C. B. 
N, 8. 147 ; The Bahia(1864}, Brown. & Lush. 292; Barber 
V. Fleming (1869), L. R. 6 Q.B.59; Mavro v. Ocean Marine 
Insee. (1874), L. R. 9 C. P. 595. As to (3) Refd. Bowers r. 
Nixon (1848), 13 Jur. 334 : Scottish Marine Insee. r. 
Turner (1853), 21 L. T. O. S, 10. Chenerally, Bfentd. Great 
Indian Peninsular Ry, e. Sunders (1861 ), 1 B. & S. 41 ; 
The Lizzie (1868). L. R. 2 A. & Fi. 254 ; Provincial Insee. 
of Canada v. Leduo (1874), 81 L. T. 142. 

2095. .] — Rankin v. Potter, No. 2269, 

post, 

2096. Cost of repRlr more than freight — Though 

less than value of ship.] — A ship, valued at £12,000 
was insured from Valparaiso to England ; the 
freight, valued at £4,000 was also insured by a 

8 2 
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Sect, 23 . — Total loaa : Svh-sect, 2, C, (c) db (d), U. 
<SbE. {a), dc (ft).] 

separate policy : the ship, having sailed with a 
full cargo, consisting of eight hundred tons of 
merchandise, was compelled, by stress of weather, 
to put back to Valparaiso, where the master, 
finding, upon survey, that, to repair her so as to 
enable her to bring home the entire cargo, would 
cost a sura exceeding the value of the freight, 
though less than the value of the ship when 
repaired, sold her : — Held : not a total loss of 
either ship or freight. 

Underwriters are responsible for losses arising 
from perils of the sea, for such perils as are 
mentioned in the policy. If the ship is actually 
lost by a peril of the sea, or any other peril covered 
by the pohcy, the assured may call it a to^l loss. 
If she sustains damage to such an extent that she 
cannot be repaired at ah, that also is a total loss. 
It may bo that the injury sustained by the ship 
is irreparable with reference to the place where she 
is ; for instance, the ship may have met with the 
disaster at a place where no workmen of requisite 
powers are to be met with, or where the necessary 
materials are not to be found ; so that to repair 
her there is altogether impracticable ; & in such 
a case the loss would also be a total loss. But, 
short of that, it may be that it may be physically 
possible to repair the ship, but at an enormous 
cost ; & there also the loss would be total ; for, 
in matters of business, a thing is said to be im- 
possible when it is not practicable ; & a thing is 
impracticable when it can only be done at an 
excessive or unreasonable cost. A man may be 
said to have lost a shilling, when he has dropped it 
into deep water ; though it might be possible, by 
some very expensive contrivance, to recover it. 
So, if a ship sustains such extensive damage, that 
it would not be reasonably practicable to repair 
her, seeing that the expense of repairs would be 
such that no man of common sense would incur 
the outlay, the ship is said to be totally lost 
(Maule, J.). — ^Moss V. Smith (1850), 9 C, B. 94 ; 
19 L. J. C. P. 225 ; 14 L. T. O. S. 376 ; 14 Jur. 
1003 ; 137 E. K. 827. 

Annotalions : — Consd. Dahl v. Nelson, Donkin (1880), 6 
App, Cas. 38 ; Shepherd v, Henderson (1881), 7 App. Cae. 
49. Expld. Asslcurazioni Generali v. S.S. Bessie Morris 
Co., 11892] 2 Q. B. 652 : Angel v. Merchants’ Marine Insoe., 
[1903] 1 K. B. 811. Consd. Macbeth v. Maritime Insce., 
1908] A. C. 144 ; Horlock v. Beal, [1916] 1 A. C. 486. 

Hallett V. Wigram (1850), 9 C. B. 580 ; Hosetto v. 
Gurney (1851), 11 c. B. 176 ; rhllpott r. Swann (1861), 
11 C. B. N. S. 270 ; Grainger v. Martin (1862), 2 B. & S. 
456 ; Adams v. M'Kenzie (1863), 32 L. J. C. P. 92 ; De 
Cuodra r. Swann (1864), 16 C. B. N. S. 772 ; King v. 
Walker (1864), 3 H. & C. 209 ; Cartwright v. Forman 
(1866), 7 B. & 8. 243; Farnworth v. Hyde (1866), 15 
L. T. 395 : Kemp v. Halliday (1866), 6 B. & S. 723 ; 
Rankin v. Potter (1873), L. It. 6 H. L. 83 ; Aitchlson v. 
Lohre (1879), 4 App. Cas. 755 ; Langham S.S. Co. v. 

Gallagher (1911), 12 Asp. M. L. C. 109, Mentd. W 

V. H (falsely cal led W ) (1861), 30 L. J. P. M. & A. 

73. 

2097. Failure to repair at nearest port.] — Phil- 
POTT V. Swann, No. 1681, ante. 

2098. Impossibility of repair—Transhipment of 
cargo to destination only at loss.]— Wade v. 
South op England Marine Insurance Assocn., 
Ittd. (1888), 6 T. L. R. 8. 

2099. Immediate action of peril insured against 
-Loss of time.] — The Alps, No. 1680, ante, 

210a .]— The Bedouin, No. 1087, 

ante 


(d) Freight Lost after having been earned. 

2101. Ship driven out to sea before payment—- 
Cloture.] — Policy upon the freight of the ship 
“ Stranger,” at & from London to Jamaica, with 
liberty to touch at Madeira, & discharge & take 
goods on board there. Pltfs. had agreed by 
charter-partv that the ship should take in goods 
at London, to Madeira, & there deliver such part 
of the goods shipped at London as their agent 
should direct, & receive on board wine, & proceed 
to Jamaica, & there deliver ; & the freighter agreed 
to pay £135 in full for freight during the whole 
voyage from London to Madeira, & from thence 
to Jamaica, such freight to be paid in Madeira, 
on delivery of the goods shipped at London for 
that place, by Madiera wine at £40 per pipe, 
to be carried m the said ship to Jamaica free of 
freight ; the ship arrived at Madeira, & delivered 
all her London cargo, except 33 casks of coals, 
which the captain kept on board to stiffen the ship ; 
having received part of his cargo for Jamaica, 
but not the wine to be paid for freight, a gale 
of wind arising, the captain was obliged to cut his 
cobles & run out to sea, where he was captured : — 
Held : pltf. was entitled to recover for a total 
loss. — ^A tty V. Lindo (1805), 1 Bos. & P. N. R. 
236; 127 E. R. 451. 

Annotation : — Reid. Tniscott r. Christie (1820), 2 Bred. & 

Bing. 320. 

Loss by act or election of assured.] — See Sect. 
20, sub-sect. 2, D. (6), ante. 

D. Of Other Interests. 

2102. Profit on cargo — Cargo not taken on 
board.] — Royal Exchange Assurance v. 
M‘Swinney, No. 558, ante. 

2103. .] — Halhead V. VouNG, No. 

644, atiie. 

2104. Cargo transhipped at time of loss.] — 

Where profits are insured against perils of the sea, 
the liability of the underwriters does not attach 
unless the goods themselves ore lost by a peril 
insured against. 

A. bought goods of B. to arrive at Bristol bv 
the ship J. D. from the west coast of Africa, & 
effected an insurance with C. against the ordinary 
perils, with a memorandum indorsed on the policy 
declaring the insurance to be on profit on palm- 
oil, valued at, etc. per J. D. The J. Z>., while on 
her voyage to Bristol with the oil on board, was 
lost by a peril insured against, but the oil was 
brought home undamaged by another vessel, 
& was sold by B. to a third person : — Held : 
upon the authority of Royal Exchange Assurance v. 
Al*Sioinney, No. 668, ernfe, there had been no such 
loss of the subject matter of insurance as was 
contemplated by the policy. — Chope v. Reynolds 
(1859), 6 C. B. N. S. 642 ; 28 L. J. C. P. 194 ; 82 
L.T.O.S.278; 5 Jur. N. S. 822 ; 7W.R.208; 141 
E. R. 258. 

2105. Part reshlpped to destination — Rejec- 

tion by assured.] — Pltfs. effected an insurance on 
profit on cargo per the Giovanni Albanese. The 

olicy had a printed clause attached, which, as it 
stood originally, ran as follows : “ Warranted 

free from ah average & without benefit of salvage ; 
but to pay a loss on such portion as does not reach 
its destination in the said ship,” but the latter 
words, viz.,- ” in the said ship,” had been deleted. 
The cargo was bought uncier a contract which 


PART II. SECT. 23, SUB-SECT. 2.— 
C. (0). 

2097 L Failure to repair at neareat 
port. h-Ajx action is not maintainable 


as for a total loss of freight when It 
app^Ts that the vessel ml^t have been 
repaired at a reasonable cost within 
a reasonable time. Sc conveyed a portion 


of the cargo to the port of destination. 
— Wilson v. Merchants Marine 
Inburakck Co. (1872), 9 N. 8. R. 81. — 

CAN. 



Paet II. — ^Mabuje Insubanoe. 


261 


stated that it was “ expected to arrive per sailer 
from Fray Bentos, & to discharge at Ayr as pOT 
charterpaity, Aug., Sept., Oct., 1906, shipment.” 
The contract also contained the following clause : 
“ In case of non-arrival, this contract to be void, 
&, should the vessel from any unforeseen circum- 
stances be prevented from delivering the whole 
of the cargo originally shipped, this contract to 
be void as regards the undelivered portion.” 
The cargo was loaded in the Giovanni Albanese 
in Sept. 1906, but in the course of the voyage 
the vessel became a total loss, & the sellers gave 
pltfs. notice that the cargo would not come for- 
word as it had been abandoned to the under- 
writers. Part of the cargo was, however, reshipped, 
brought to this country by another vessel, & dis- 
charged in Mar. 1 906, but pltfs. declined to accept 
it. In an action on the policy ; — Held : there 
had been no loss of that portion of the cargo 
which was tendered to pltfs., as it had arrived at its 
destination within the meaning of the attached 
clause, although it did not arrive in the original 
ship. — Wyllie V, PovAH (1907), 23 T. h. R. 687 ; 
12 Com. Cas. 317. 

2106. Risk of laying cable — Rupture of cable — 
Salvage of one half.] — Wilson v. Jones, No. 709, 
ante, 

E. Constructive Total Loss followed by Justifiable 

Sale. 

(а) Necessity for Notice of Abandonment, 

See Marine Insurance Act, 1906 (c. 41), ss. 

57 (1), 62 (7). 

Sec Sect. 24, sub-sect. 1, post, 

(б) What is Justifiable Sale of Ship. 

2107. Extreme necessity — Sale in best Interests 
of all concerned.] — Alcock v. Royal Exchange 
Assurance Corpn. (1849), 2 L. T. 730. 

2108. .] — Lindsay v. Leatiiley, No. 

2117, post, 

2109. .] — The master of a ship may, 

under certain circumstances, effect the sale of his 
ship so as to thereby render the underwriters liable 
for a total loss without notice of abandonment, 
but he can only do so in cases of stringent necessity 
—that is to say, a necessity that leaves the master 
no alternative, as a prudent & skilful man acting 
bofid fide, for the best interests of all concerned & 
with the best & soimdest judgment that can be 
formed under the circumstances, but to .sell the 
ship as she lies. If he comes to this conclusion 
hastily, either without sufficient examination into, 
the actual state of the ship, or without having 
previously made every exeiriion in his power, 
with the means then at his disposal, to extricate 
her from the peril or to raise funds for her repair, 
ho will not be justified in selling, even though the 
danger at the time appear exceedingly imminent. 
— CoBEQuiD Marine Insurance Co. v. Babtkau.y 
(1875), L. R. 6 P. C. 319 ; 32 L. T. 610 ; 23 W. R. 
892 ; 2 Asp. M. L. C. 536, P. C. 

Ann^Udion : — Expld. Hall v. Jupe (1880), 49 L. J. Q. B, 721. 

2110. .] — A ship, while coming out of 

harbour, struck on a reef on the morning of 
Oct. 6, 1876, & in order to get her off it was 
necessary to discharge a portion of the cargo. The 
master agreed with G., who was the only person 
at the harbour who had the requisite number of 
men, to lighten the vessel & get her off. Under 


this agreement about eight men worked for two 
hours without succeeding. G. then persuaded the 
master to call a survey of the vessel & sell her, &, 
in pursuance of the report of the survey which was 
m^e by G., the master sold the ship & cargo to G., 
at 6 p.m. on the same day on which the ship struck, 
for a very small sum. At the time of the sale the 
weather was fine, & the vessel was in no more 
danger than she had been in from the time she 
struck ; but if the wind veered round to the south 
or west, the vessel would have broken up in a short 
time. As soon as G. purchased the ship he sent 
a sufficient number of men to discharge the cargo, 
& on the second high tide after the vessel stnick 
she was floated. She was subsequently repaired, 
& made seaworthy for about £20. In an action 
against the underwriter on a policy of insurance 
on the vessel, pltf. claimed for a constructive 
total loss. The judge at the trial ruled that there 
was no evidence upon which the jury could reason- 
ably find the urgent necessity for the sale of the 
ship at the time of the sale, which alone could 
justify the sale, that is, that at the time there was 
no reasonable evidence of a total loss, & he with- 
drew the case from the jury, & ordered the verdict 
Sl judgment to be entered for deft. : — Held : 
(1) (Lord Coleridge, C.J.) the ruling was right, 
& the only question was whether the ship was at 
the time she was sold constructively lost, & there 
was no evidence from which a jury could reason- 
ably find this ; the evidence must be limited to the 
stringent necessity of the sale, not to the question 
I whether the sale was made under circumstances 
under which a prudent uninsured owmer would 
have made it ; (2) (Grove, J.) the sole question 
was, not whether the circumstances were such as 
to justify the sale, but whether the circumstances 
detailed in the evidence were such as to afford 
sufficient evidence to be laid before a jury that the 
sale was justifiable, & it was not a case which should 
have been withdrawn from a jury ; there was 
reasonable evidence upon which, in the absence of 
any answer, the jury might find a verdict. — Hall 
V. Jupe (1880), 49 L. J. Q. B. 721 ; 43 L. T. 411 ; 
4 Asp. M. L. C. 328. 

Authority of master to sell generally.] — 

See Shipping. 

2111. What is extreme necessity — ^Damage re- 
pairable — Lack of material.] — Furneaux v. Brad- 
ley (1780), 1 Park on Marine Insurances, 8th ed, 
p. 36.5. 

Annotation .—Reid. Provincial Insce. of Canada v. Leduc 

(1874), 31 L. T. 142. 

2112. Lack of money.] — Insurance 

for £8,000 on a ship £4,000 on freight, at & from 
London to the East Indies & back. The ship 
sailed seaworthy from Calcutta on her voyage 
home, when, in addition to some damage which 
she sustained in the river Hooghly, she encountered 
two storm.g at sea, by which she was so shattered 
as to render it necessary for the captain to put 
back ; & he returned to Calcutta on Aug. 30, 
1820, On his arrival at Calcutta, he gave notice 
of abandonment to the agents for Lloyd’s, resident 
there, & requested that their surveyor might be 
present at the surveys of the ship. The agents 
said they had no authority to accept the abandon- 
ment ; but their surveyor attended the surveys, 
when it was found that the ship was so serioudy 
damaged that the expense of repairing her would 
be nearly £5,000. The agents refused to undertake 


PART II. SECT. 23, SUB-SECT. 2.— 
E. <b). 

2110i. ExtremenecessUv.) — Held: tho 
Hale by the raoetor was not justified in 


the absence of all evidence to show 
any “ strlnirent necessity ” for tho sale 
after the failure of all available moans 
to rescue the veawl. — P royudknck 
Washington Insubanok Co. t). Cob- 


BKTT (1883), 15 N. S. R. (3 R. & Q.) 
109 ; 9 S. C. R. 256.— CAN. 

q. Whai is extreme necessity — Dem- 
age repairable.] — Wood v. Sttmest 
( 1862), 10 N. B. R. (5 All.) 309.— CAN. 
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Sect. 23 . — TokU loss : Sub-sect, 2, Jg> (ft) dk (c).] 

the repairs ; & the captain « haying in vain 

attempted to borrow money for that purpose by 
hypothecation of ship, sold the ship for £1,200* 
conceiving that to be the best course for all 
parties. On Apr. 25, 1821, the captain arrived 
m London, where the owner resided ; & on May 3, 
the shin’s papers were delivered. On May 6, the 
ship’s broKcr abandoned to the imderwriters. — 
In an action on the pohoy on ship, the jury having 
found a verdict for pltf. as for a total loss, & that 
the captain had sold the ship for a justifiable cause, 
the ct. refused to grant a new trial, which was 
moved for, on the ground that the ship ought not 
to have been sold, & that notice of abandonment 
had not been given in due time. — Read v. Bonham 
(1821), 3 Brod. & Bing. 147 ; 6 Moore, 0. P, 
397 ; 129 E. R. 1238. 

Amwtations : — ^Rsld. Road v. Isaacs (1821), 6 Moore, C P 
437 ; Cambri(^e v. Anderton (1824), 2 B. & C. 6*91 : 

V. Salva- 
dor (1835), 1 Blngr. N. C. 526 ; Alcook v. Roved Exchanfifo 
^8^. (1849), 13 Q. B. 292; Knijjht v. Faith (18^), 
Ito^' (1853), 8 Moo. P. C. C. 

li?’ (1880), IG Oh. D. 

474. Mentd. Drake r. Marryat (1823), 1 B. & C. 473 : 
Manning t>. Irving (1846), 1 C. B. 168. 

. j* . , . , •] — The captain of an 

insiirsu. Bnip^ which h&s bcGH injured by perils 

Justified in selling the ship 
instead of repairing it, unle.ss he either has not the 
means of getting the repairs done at the place 
where the vessel is obliged to put in ; or cannot 
get them done, except at such an expense as would 
render it undoubtedly improper to repair, if the 
ship were not insured ; or has not money in his 
possession, sufficient to pay for the repairs nor is 
in a situation to raise it by loan or otherwise, 
except at such an extravagant rate as would 

in the exercise of a sound 
& vigorous judgment, from undertaking the 
repaire under such circumstances. — Somes v. 
SUGRUE (1830), 4 C. & P. 276, N. P. 

n n ooQ . - -nV.'r* Exchange Aosoe. 

Q. B. 292 , King v. Walker (1864), 33 L. J. 

At cost greater than value 


X. 325. 

2114. - 


when repaired. j -If a vessel be so shattered by a 
storin that m the opinion of the master who 
exercises a fair & honest discretion on the subject, 
she cannot, without imminent peril to the lives of 
the crew, proceed on her voyage, & cannot be 
repaired but at an expense exceeding the amount 
of a total loss, & he accordingly abandons & sells 
her, the owner may recover from the insurer as 
for a total loss, although it eventuaUy turn out 
that the vessel might have proceeded. 
^I^BERTSON V. Caruthers (1819), 2 Stark. 671, 

-.] — In an action on a 


2116. 


„ X. i.i_ J acj/ion on a 

Lii ur^fiTit necessity exists for the 

sale of a ship, is a question for the jury to deter- 
mine ; and they are correct in drawing a con- 
clusion in favour of the existence of such a 
necessity, where it is shown that the expense ol 
repamng her would exceed her original vllue ^ 
Robertson v. Clarke (1824) 1 Binir 44 c 
Moore. 0. P. 622 ; 2 L. J.'o. B%. P. Tl^f 130 b’. R 

(otherwiao Elira Ctonltoh) (1853\ 1 Ere & 

Bon V. Dent (1853). 8 Mo^. R fc/c 


Mitchell (1856), 4 Jur. K. 9. 1193; CoBsman v. We«t, 
V. British America Assce. (1887), 13 App. Oas. 

160. 

2116. .] — Somes v. Sdgrde, No. 

2113, ante. 

2117. .] — Circumstances under 

which the master of a merchant vessel, without 
making any effort to save her, without com- 
municating with the underwriter, &: in the absence 
of any immediate peril, is justified In abandoning 
her, selling her, & treating her as a total loss. 
Owners cannot claim for a constructive total loss 
unless they prove that the vessel, being unsoa- 
worthy, required repairs which were either im- 
possible at the place where she was, or which would 
entail upon them an expense so heavy as to exceed 
the value of her when repaired, that the injuries 
arose from the perils insured against, & that the 
sale was justifiable as being under the pressure 
of urgent necessity. — Lindsay v. Leathley 
(1803), 3 F. & P. 902 ; 11 L. T. 194 ; 2 Mar. L. C. 
121, N. P. 

2118. .] — Lohre V. Aitchison, 

No. 1904, ante. 

2119. Negligence of owners’ agents.] — 

(1) Where a ship received damage by striking on a 
rock, which rendered her unsafe for another voyage 
unless repaired ; & she was twice surveyed & 
condemned by the authorities of the place to 
which she was insured ; & the captain, bond fide, 
sold her for firewood ; but she might have been 
repaired but for the negligence or the resident 
agents of the owners ; — -Held : the imderwriters 
were not liable for a total loss. 

(2) The jury found, “ that the ship had sustained 
a partial loss, but to what amount there was no 
evidence : — Held : pit. was entitled to a verdict, 
with nominal damages only. — Tanner v. Bennett 
(1825), Ry. & M. 182, N. P. 

2120. Subsequent repair by purchaser.] 

— A ship, being wrecked, was sold by the owner & 
master, & soon afterwards got off by the purchaser 
& repaired, though at a great expense. The owner 
cannot treat this as a total loss, unless the sale at 
the time, in the exercise of a sound judgment, 
appeared most beneficial for all parties. If the 
ship was likely to be repairable, so as to come 
to England with any cargo, so as upon her arrival 
to be worth the sum laid out on her, it cannot be 
treated as a total loss, though she cannot be made 
fit to carry the cargo originally intended for her. 

Semble : the law would be the same if she could 
only return in ballast. The loss of the voyage 
carmot make a constructive loss of the ship on a 
policy on the ship only. 

The loss of the voyage will not in my opinion, 
make a constructive total loss of the ship. Some 
cases have been so decided ; but as the thing 
insured remained in specie I do not think that 
amounted to a total loss (Lord Tenterden, C.J.). 
— Doyle v. Dallas (1831), 1 Mood. & R. 48, N. P. 

Annotation BtM. Alcook V. Royal Exohaugo Absco. 

(1849), 13 Q. B. 292. 

2121. .] — Hall v.JuPB, No. 2110, 

ante. 

2122. Question for Jury.] — Robertson v. 

Olarke, No. 2116, ante. 

2123. Where vessel would be sold by prudent 
uninsured owner.] — A ship which was insured ran 
aground and was much damaged. She was sur- 
veyed, in consequence of the report of the sur- 
veyors, was sold as she lay : — Held : to entitle the 
assured to recover as for a total loss, they must 


Qitestion for jury. 
Dkisooll r, Millvillb Marini: 
SURANO® Co, (1883), 28 N. B/RTk 


on c^ppeal, 2 S. C. R. 183. — CAN. upon the judgment of competent 

r. Survwora* advice aamred'a bond surveyors that the vessel was not 
ojnn<on.l--A8 pltfs. had acted worth repairing, Sc upon their own 



Part II. — ^Marine Insurance. 


263 


satisfy the jury, that, as prudent men & exercising 
a sound discretion, they would, if they had been 
unixuured, have sold the vessel as they did ; & 
the jimy must be satisfied not only that the assured, 
if uninsured, would have acted as they did, but 
that they did prudently in so acting. — D omett 
V. Young (1842), Car. & M. 405, N. P. 

2124. ,] — Hall v. Jupe, No. 2110, ante. 

(c) What ie Justifiahle Sale of Cargo. 

2125. General rule — Not whether prudent un- 
insured owner would have sold.] — Upon a policy 
on goods free from particular average, no damage 
short of the absolute destruction of the thing 
insured, will amount to a total loss. Pltf. insured 
certain bales of waste silk, from Leghorn to lAver- 
pool, with the usual memorandum declaring silk 
free from average, unless general, or the ship should 
be stranded. The vessel, being compelled by 
stress of weather to put into Gibraltar, was there 
repaired, her cargo being necessarily unloaded. 
Some of the bales of silk were found to be con- 
siderably damaged by sea- water, & were conse- 
quently sold at Gibraltar, by the master, in the 
exercise of what the jury found to be a reasonable 
discretion, & such as a prudent oWner uninsured 
would have exercised. But the silk might at a 
reasonable or moderate expense have been put 
in a condition to be brought home by another 
vessel ; & it was in fact brought to England, & sold 
as silk, though in a very deteriorated state : — 
Held : this was not a total loss ; &, consequently, 
that the assured was not entitled to recover. 

A partial loss cannot be turned into a total 
loss, because those who have the control over the 
goods, may act prudently in selling them at an 
intermediate port, rather than incur the expense 
of cleansing & reshipping them. It may be that a 
prudent owner uninsured would not have thought 
it worth his while to carry these goods further, 
but would have left them behind ; still, that alone 
would not make the loss total (Maule, J.). — 
Navonb V. Haddon (1860), 9 C. B. 30 ; 19 L. J. 
C. P. 101 ; 14 L. T. O. 8. 419 ; 137 E. R. 802. 
Annotation Reid. Halil v. Janson (1856), 6 K. & B. 422. 

2126. .] — A cargo of com was insured 

“ free from average ” on a voyage from Dant/.ig 
to Hull, by the ship Isabella. In the coiirse of the 
voyage, the vessel & cargo sustained damage by 
the sea, & in consequence the vessel was obliged 
to put in a port in Norway ; & there the corn was 
taken out for the purpose of drying it, & repairing 
the vessel, & so enabling her to proceed to England 
with the com when dried. The corn, however, 
when taken out, appeared to have received con- 
siderable damage ; & the master after calling in 
advice, resolved to sell it ; & it was accordingly 
sold, after having been partially dried, as damaged 
corn, in the port in Norway : — Held : the insured 
could not recover as for a total loss, unless the com 
WM in such a state in the port in Norway as that, 
when brought home, it could not have been sold 
mr an amount exceeding the expense of drying 
® bringing it home ; & it was not a proper 
question to leave to the jury whether a prudent 
i^nsured owner would, under similar circum- 
stances, have sold the com at the port in Norway. 


— BiKgrose (1661), 6 Exch. 268; 20 
L. J. Ex. 17S ; 17 L. T. O. S. 18 ; 165 B. R. 640. 

Annotations: — Coasd. Rosetto v. Qumev (1851), 11 C. B. 

176. Rstd. yamworth r. Hyde (1805), 18 C. B. N. S. 835. 

Mentd. Kemp v. Halliday (1866), 6 B. A S. 723. 

2127. Goods capable of reconditioning — At 
reasonable expense-^kle in deteriorated condition.] 

— ^Where indigo was insured upon a valued policy 
at & from the loading port to the port of delivery, 
& the ship was sunk at the former port in conse- 
quence of which the indigo was immersed in salt 
water & after survey was sold by public auction 
there, at a loss of £71 per cent. & a verdict was 
found for the assured as for a total loss, subject 
to a reference to an arbitrator to ascertain the 
amount of such loss, who awarded a loss of 
£41 15f. lOd. per cent, on deft.’s subscription. 
The ct. refused to set aside such award although 
it appeared that the indigo had been dried by the 
purchasers at the loadmg port, & afterwards 
reshipped by them in other vessels, & that on its 
arrival at the port of delivery, it produced nearly 
as much as if it had received no injury whatever. — 
Hardy v. Innes (1822), 6 Moore, C. P. 574. 

2128. .] — Navone V. Haddon, 

No. 2125, ante. 

2129. Destruction certain before arrival at destina- 
tion — Putrescent hides.] — Hides insured from Val- 
paraiso to Bordeaux free of particular average, 
unless the ship were stranded, arriving at Rio 
.Janeiro on their way to Bordeaux, in a state of 
incipient putridity, occasioned by a leak in the 
ship, were sold for a fourth of their value at Rio, 
because, by the process of putrefaction, they would 
have been destroyed before they could have arrived 
at Bordeaux. The assured received the news of 
the damage to the hides & of their sale, at the 
same time ; — Held : the assured might recover 
as for a total loss, without abandonment. 

The object of the policy is to obtain an indemnity 
for any loss that the assured may sustain by the 
goods being prevented by the perils of the sea 
from arriving in safety at the port of their destina- 
tion. If, by reason of the perils insured against, 
the goods do not so arrive, the risk may in one 
sense be said to have terminated at the moment 
when the goods are finally separated from the 
vessel : whether, upon such event, the loss is total 
or partial, no doubt, depends upon circumstances. 
But the existence of the goods, or any part of them, 
in specie, is neither a conclusive, nor, in many 
cases, a material circumstance to that question. 
If the goods are of an imperishable nature, if the 
assured become possessed or can have the control 
of them, if they have still an opportunity of 
sending them to their destination, the mere 
retardation of their arrival at their original port 
may be of no prejudice to them beyond the expense 
of reshipment in another vessel. In such a case, 
the loss can be but a partial loss, & must be so 
deemed, even though the assured should, for some 
real or supposed advantage to themselves, elect 
to sell the goods where they have been landed, 
instead of taking measures to transmit them to 
their original dertination. But if the goods once 
damaged by the perils of the sea, & necessarily 
landed before the termination of the voyage, are, by 
reason of that damage, in such a state, though the 


bontt fide 

Justlflod 
of the 
(1872), 9 

Part ii. sect, aa, sub-sect, a.— 
E. (0). 

21251, OenertUruie — Not iv^lherpru' 


opinion : — Held : they woi 
in the ab^donment & aa 
vessel. — Barsa v. BkOW 
N. 8. R. 100.— can. 


dent uninsured owner would have sold.] 
— The proper test in respect to goods 
which have been sea damagfed A taken 
to an intermediate port is not whether 
an unlnsiiTed owner would have sold 
them there, hut whether they OAn be 
sent on to their destlnatlou at a less 
expense than their value on arrival 


there, for when the whole or any part 
of the cargo can bo sent on, the master 
has no authority to sell, nor can 
the Msured recover for a total loss. 
—Watson v. Mkbcantuje Mawnb 
iNStJRANCE Co. (1873), 9 N. S. R. 396. 
—CAN. 
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. ZS.^ToM loss: Sub-sect, 2, E, (c); sub-sect, 3, 

A, B.] 

species be not utterly destroyed, that they ca^ot 
with safety be reshipped into the same or any other 
vessel ; if it be certain that, before the terming 
tion of the original voyage, the species itself woma 
disappear, & the goods assume a new form, losing 
all their original character ; if, though imperi^- 
able, they are in tlie hands of strangers not under 
the control of the assured ; if by any circumstance 
over which he has no control they can never, or 
within no assignable period, be brought to their 
original destination ; in any of these cases, the 
circumstance of their existing in specie at that 
forced termination of the risk, is of no importance. 
The loss is, in its nature, tot^ to him who has no 
means of recovering his goods, whether his inability 
arises from their annihilation or from any other 
insuperable obstacle (IjORD Apinger, C.B.). — 
Roux V. Salvador (1836), 3 Bing. N. C. 266 ; 
2 Hodg. 209 ; 4 Scott, 1 ; 7 L. J. Ex. 328 ; 132 
E. B. 413, Ex. Ch. 

Annotations: — Consd. Famworth v. Hyde (1865), 18 C. B. 
N. S. 835 ; Saunders v. Barlnif (1876), 34 L. T. 419. Refd. 
Flemlugr v. Smith (1848), 1 H. L. Cas. 613 : KnUrht v. 
Faith (1850), 15 Q. B. 649 ; Navone u, Haddon (1850), 
9 C. B. 30; Roaetto v. Gurney (1851), 11 C. B. 176; 
Tronaon v. Dent (1853), 8 Moo. P. C. C. 419 ; Martin v. 
Granger (1863), 11 W. R. 758 ; Stilnger ii. English & 
Scottish Marine luace. (1870), 10 B. & S. 770; Browning tJ. 
Provincial Insce. of Canada (1873). 28 L. T. 853 ; Rankin 
V. Potter (1873), L. R. 6 H. L. 83 ; Kaltenbach v. Mac- 
kenzie (1878), 3 C. P. D. 467 ; Coasman v. West, Cossman 
V. British America Assce, (1887), 13 App. Cas. 160 ; The 
Alsace Lorraine, [1893] P. 209 ; Thames & Mersey Marine 
Insce. V. Pitts & King, [1893] 1 Q. B. 476 ; Francis t\ 
Boulton (1895), 65 L. J. Q. B. 15^ Sanday v. British 
Sc Foreign Marino Insce., [1915] 2 K. B. 781 ; Moore r. 
Evan«, [1918] A. C. 185 ; Cohen t*. Standard Marine Insce. 
(1925), 30 Com. Cas. 139. Mentd. Hills t?. London Asaco. 
Corpn. (1839), 9 L. J. Ex. 25 ; Asfar v. JBlundeli, [1896] 

1 Q. B. 123 ; Trinder, Anderson r. Thames & Mersey 
Marine Insce., Trinder, Anderson r. North Queensland 
Insce., Trinder, Anderson r. Weston, Crocker, [1898] 

2 Q, B. 114 : Fooks r. Smith, [1924] 2 K. B. 508. 

2130. Loss of ship — Sale to prevent further 
damage.] — Reid v. Nairne (1839), 3 L. T. 181, 
N. P. 

2131. Unsaleable at destination — At price ex- 
ceeding cost of repair & carriage.] — Reimeb v. 
Ringrose, No. 2126, ante. 

2132. .] — Where goods are in conse- 

quence of the perils insured against lying at a 
place different from the place of their destination, 
damaged, but in such a state that they can at some 
cost be put into a condition to be carried to their 
destination, the jury, in order to ascertain whether 
there is a constructive total loss of the goods, must 
determine whether or not it is practically possible 
to carry them on, that is, whether to do so will cost 
more than they are worth ; A, in determining this, 
the jury are to take into account all the extra 
expends consequent on the perils of the sea, such 
as drying, landing, warehousing & reshipping the 
goods ; but they are not to take into account 
the fact that, if they are carried on in the original 
bottom, or by the original shipowner in a substi- 
tuted bottom, they have to pay the freight 
contracted to be paid ; that being a charge to 
which the goods are liable when delivered, whether 
the perils of the sea affect them or not. Where 
the original bottom is disabled by the perils of 
the sea, so that the shipowner is not bound to 
carry the goods on, & he does not choose to do so, 
the jury are not to take into account the whole of 
the cost of transit from the place of distress to the 
place of destination which must be incurred by the 
goods owner if he carries them on, but only the 
excess of that cost above that which would have 
been incurred if no peril had intervened. — 
Parnwobth V, Hyde (1866), L. B. 2 0. P. 204 ; 


36 L. J. 0. P. 83 ; 16 L. T. 396 ; 12 Jur. N. S. 097 ; 
16 W. B. 340 ; 2 Mar. L. C. 429, Ex. Ch. 

Annotations .‘—Beld. Kidston v. Empire Marine Insoe. (1866). 

Hot. & Rutb. 433 : Browning t>. Provincial Insoe. of 

Canada (1873), 28 L. T. 853 ; Rankin v. Potter (1873), 

L. R. 6 H. L. 83 : Saunders v. Baring (1876), 34 L. T. 

419 ; Kaltenbach v. Mackenzie (1878), 3 0. P. D. 467 ; 

Atlantic Mutual Insoe. v. Huth (1880), 44 L. T. 67 ; 

Coasman v. West, Coasman v. British America Assoe. 

(1887), 13 App. Cas. 160. 

2133. Impossibility of carriage to destination.] — 

(1) The rule that an undisclosed principal may sue 
& be sued upon mercantile contracts made by an 
agent in his own name, subject to any defences or 
equities which without notice may exist against 
the agent, is applicable to policies of marine 
insurance under the Canadian as well as under the 
English law. L., an agent of B., insured some 
goods belonging to B. that were being sent by 
ship from Montreal to St. John’s, Newfoundland. 
The insurance co.’s agent issued to L. a “ cer- 
tificate of insurance,” which stated that L. had 
insured the goods. It was the custom of the co. 
to issue subsequently a policy stating that ” X. Y., 
as well in his own name as in the name of every 
person to whom the same shall appertain,” had 
insured the goods. On a loss occurring : — Held : 
the omission in the certificate of the words ” as 
well in his own name, etc.,” did not, either by the 
Canadian law or by the English law, preclude B. 
from suing the insurance co. in his own name. 

(2) Wliere goods are insured for a voyage, the 
time of the loss occurring is not necessarily the 
time when the peril is encountered & the vessel 
driven ashore. A ship, with some flour as part of 
her cargo, was seen in the Gulf of St. Lawrrence 
on Nov. 22, 1867, & nothing more was heard 
of her until May, 1868, when she was found 
ashore at Anticosti, all hands having been lost. 
On Nov. 29, 1807, a violent storm had commenced 
in the Gulf, & there was strong probability that the 
ship was c^sized & driven ashore in that gale. 
Part of the flour insured was subsequontW saved & 
sold by an agent of the insurance co. The action 
to recover on the policy was not brought imtil 
Mar. 1869. The policy containing a proviso that 
no action should be brxiught on it unless within a 
year after the loss was incurred, the insurance co. 
contended that the assured was too late to bring 
an action : — Hefd : the loss was not in its inception 
total, & only became so where it was found that 
it was impossible to carry the flour to its destina- 
tion, & that it was necessary to sell it. Conse- 
<iuently the assured was not precluded by lapse of 
time from bringing his action. — Browning v. 
Provincial Insurance Co. of Canada (1873), 
L. B. 6 P. C. 263 ; 28 L. T. 863 ; 21 W. R. 687 ; 2 
Asp. M. L. C. 35, P. C. 

2134. .] — In an action against imderwriters 

on a policy of insurance upon a cargo of coals to 
Yokohama, it was proved that the ship received 
such damage as to render it necessary to put into 
Hong Kong ; & that when there competent persons 
decided that the cargo should be sold, as there 
would be great danger of spontaneous combustion 
if it were conveyed to its original destination. No 
notice of the abandonment of the cargo was riven 
to the underwriters, until the claim was made for 
the total loss, but the coals had been publicly 
sold at Hong Kong. The proceeds of the sale had 
been handed over to the sbipowmers, & they had 
offered them to the charterers, less a considerable 
sum which they withheld in payment of pro rata 
freight, on condition that they should receive a 
receipt in full of all demands. This the charterers 
declined to give. The underwriters now refused 
to pay, upon the ground fhat the charterers had 
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not abandoned the cargo ; — Held : the public 
sale, per ae, vested the proceeds of the sale in the 
underwriters, & the charterers hod done nothing 
subsequently which showed an election on their 
part to take the proceeds. 

The goods in this case having of necessity been 
turned into money there is a total loss (Black- 
burn, J, ), 

The mere fact that this cargo of coals had been 
so damaged by the perils of the sea as to render 
an immediate sale necessary &; that they were so 
sold is suflBcient to constitute a total loss (Black- 
burn, J.). — Saunders v. Baring (1876), 34 L. T. 
419 ; 3 Asp. M. L. C. 132. 

21 S 5. Impossibility of salving ship — Failure by 
master to try to procure funds for salvage of cargo — 
Sale advised by consul.] — On Apr. 19, an Austrian 
ship with a valuable cargo on board ran upon a 
rock on the eastern side of Algoa Bay, distant 
50 miles by sea & about 80 by land from Port 
Elizabeth. The Austrian consul at Port Eliza- 
beth came to the spot, & there being no hope of 
getting the vessel off, he advised the master to sell 
her with the cargo. The master accordingly 
advertised the ship & cargo for sale, & they were 
sold in one lot by auction on Apr. 30- for £9,500, 
after a brisk competition. The i^urchaser got 
some part of the cargo out of the wreck, but on 
June 19 the ship went to pieces with the rest of the 
cargo on board. The owners of the cargo having 
abandoned it to the underwriters as a total loss, 
the underwriters filed their bill to have the goods 
which had been brought to land delivered to them 
as not ha\i.ng been effectually sold. The master 
had not gone to Port Elizabeth, nor endeavoured 
to procure funds to enable him to save the cargo ; 
nor had he made any effort to induce any persons 
to undertake the salvage of the cargo. Several 
witnesses at Port Elizabeth deposed that in their 
opinion, no person could have been induced to 
undertake the salvage ; others gave their opinion 
that efforts to save the cargo could have been 
obtained if a large percentage of the net proceeds 
had been offered. There W'as a good deal of evi- 
dence to show that, in the opinion of pereons on the 
spot, the course which had been adopted of selling 
the wreck & cargo was the most advisable one on 
the interest of all parties concerned : — Held : 
no such necessity was proved to have existed as 
would make the master the agent of the owners 
of the cargo to effect a sale ; the sale was void ; 
& pltfs. were entitled to the cargo saved, subject 
to a proper allowance for salvage & other 
expenses. — Atlantic Mutual Insurance Co. v, 
lluTH (1880), 10 Ch. D. 474 ; 44 L. T. 07 ; 29 
W. R. 387 ; 4 Asp. M. L. C. 309, C. A. 

Annotation : — ^Reld. Pragror tj. Blatspiol, Stamp & Hoacock, 

11924] I K. B. 666. 


Sub-sect. 3. — Ademption op Total Loss. 

A. In General, 

2186. Nature of doctrine.] — Shepherd v. Hen- 
derson, No. 2333, post, 

2137. Whether confined to loss by capture.] 

— Sailing Ship Blairmore Co. v. Macredie, No. 
2146, post, 

2138. What is restoration by foreign power — Of 
cargo.] — Goods having been detained by a foreign 
power are afterwards restored. As between the 
assurer & the assured, a yielding up of the goods 
quaai in inlegro is to be considered as a restoration, 
notwithstanding some spoliation during the deten- 
tion. — JoRDAiNH V. Cornwall (18141, l Stark. 6, 
N. P. 


2139. Policy to pay loss within specified time — 
After news of capture — Without waiting for con- 
demnation.] — A policy was effected on a Prussian 
ship valued at £2,500, against such risks only 
as were excluded by the clause “ warranted free 
from capture, seizure, & detention, or the conse- 
quences of any attempt thereof,” with a stipulation 
that the insurers “ should pay a total loss thirty 
days after receipt of officii news of capture or 
embargo, without waiting for condenmation.” 
The ship was detained by an embargo in a Danish 
port, after the breaking out of hostilities between 
that power & Germany ; — Held : (1) the right of 
the assured to claim for a total loss became 
vested on the expiration of the thirty days, not- 
withstanding that the vessel had never been 
actually taken out of the possession of the captain, 
& was afterwards, after action brought, restored, 
& arrived in safety in London ; (2) the entry of 
the fact of the embargo in IJoyd’s “ Loss-Book,” 
however the intelligence might have been received, 
was sufficient to satisfy the term “ official news ” 
in the policy. — Fowler v. English & Scottish 
Marine Insurance Co., Ltd. (1865), 18 C. B. 
N. S. 818 ; 0 New Rep. 66 ; 34 L. J. C. P. 253 ; 
12 L. T. 381 ; 11 Jur. N. S. 411 ; 13 W. R. 658 ; 
2 Mar. L. C. 202 ; 144 E. R. 667. 


B. What amounta to Ademption, 


2140. Restoration of ship — Alter notice of aban- 
donment.] — A ship insured from Jamaica to Liver- 
pool was captured in the course of her voyage, & 
recaptured in a few days ; & the assured having 
received intelligence of the capture, but not of the 
recapture, gave notice of abandonment ; <8^ soon 
after receiving intelligence of the recapture, & 
that the ship was safe in the possession of the 
recaptors in a port in Ireland, but without any 
further knowledge of her state & condition, he 
persisted in his notice of abandoi^ent ; but 
the ship was afterwards restored to his possession 
without damage, & arrived at Liverpool, & earned 
her freight ; the salvage & charges of the recapture 
amounting only to £15 4s. Sd. per cent. : — Held : 
(1) he was not entitled to abandon ; it appearing 
in the result that at the time when the notice of 


abandonment was given, it was in fact only a partial 
& not a total loss, as the assured supposed ; & 
there being no subsequent circumstances, such as 
the loss of voyage, high salvage, etc., to continue 
it a total loss. Qu, : whether in any case, if that, 
which in its inception was a temporary total loss, 
turn out by subsequent events to be only a partial 
loss, before any action brought, the assured 
be entitled to insist on his notice to abandon 
given during the existence of such temporary total 
loss. The like point was ruled on the freight 
policy, on which there was a partial loss of 
£13 1 la. 5d, per cent. 

(2) At any rate if the imderwriters accept the 
offer of abandonment, made upon such temporary 
total loss, both parties are bound by it. — Bain- 
BRIDOB V. Neilson (1808), 10 East, 329 ; 103 
E. R. 800. 


Annotations ; — As to (1) FoUd. Brothoreton v. Barber (1816). 
6 M. & 8. 418. Distd. M'lver e. Henderson (1816), 4 
M, & S. 676. Apld. Naylor v, Taylor (1829), 9 IL & C. 
718. Consd. Ruys v. Royal Exchange Assce. Corpn., 
2 Q. B. 135. RcM. Connell v. Massie (1833), 2 
j: K. B. 160 ; Doan e. Hornby (1854), 3 E, & B. 180 ; 
Sailing Ship Blairmore Co. tJ. Macrodie. U 898] A. C. 
593 ; Moore e. Evans, [1917] 1 K. B, i58. As to (2) 
Distd. Smith V. Robertson (1814), 2 Dow. 474. Consd. 
Patterson v, Ritchie (1815), 4 M. & S. 393. Held. Hibson 
Harrison (1821), 3 Brod. & Bing. 91. Ger^r<My,Bfld. 
‘Owwrlvi a4a 1 TrvQtf^A 4). TjOdllO fl874)ft 31 L* X* 142 


taw* ^ 


2141. .] — Insurance on ship from Rio 

de Janeiro to Liverpool, dc the ship was captured. 
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& afterwards recaptured, but in the interval, the 
assured having received intelligence of the capture, 
gave notice of abandonment, & after the recapture, 
the ship arrived at Liverpool, having sustained a 
partial damage, & action brought to recover a 
total loss : — If eld : the assured could only recover 
for a partial loss. — B rotherston v. Barber (1816), 
5 M. &; S. 418 ; 105 E. R. 1104. 

Annotations: — ^Folld. Naylor v. Taylor (1829), 9 B. & C. 

718 : Connell v. Ma«sle (1833), 2 L. J. K. B. 160. Consd. 

Kemp V. Halliday (1866), 6 B. & S. 723. Refd. Ruya v. 

Royal Exchange Asece. Corpn., [1897] 2 Q. B. 135. 

2142. .] — A ship was captured by 

pirates, & partially plundered. On receiving 
intelligence of the capture, the assured gave notice 
of abandonment ; but it afterwards turned out, 
that, at the time the notice was given, she had been 
left by the pirates in a Dutch port., whence she 
was afterwards taken by the British authorities 
for the owners. The ship afterwards arrived at 
her place of destination : — Held : the assured could 
not recover against the underwriters for a total 
loss. — C onnell v. Massie (1833), 2 L. J. K. B. 
160. 

2143. Before action brought — Expenses 

exceeding value.] — An abandonment made after 
capture, under circumstances which would entitle 
the assui’ed at the time to recover as for a total 
loss, is not defeated so as to become an average 
loss only, by the mere restitution & return of the 
ship’s hull, before action brought, if the restitution 
be under such condition as to make it uncertain 
whether the assured may not have to pay more 
than its w’orth ; as where a ship insured from 
Liverpool to Sierra Leone was captured, plendei*ed, 
her guns, stores, papers & instruments taken away, 
& her voyage lost, & was carried to Fayal, where 
proceedings were instituted in the Admlty. CT., 
& sentence was pronoimcod in favour of the 
assured ; but appeal was made against such sen- 
tence, & the assured abandoned, which abandon- 
ment the underwriter refused to accept, & after- 
wards the remainder of her cargo was sold at Fayal, 
& the law expenses paid thereout, & the rest left 
as a deposit to answer the event of the appeal in 
order to obtain the release of the ship, & after- 
wards the ship returned to Liverpool : — Held : 
the assured might recover as for a total loss in an 
action brought after the ship’s return te Liverpool. 
— MTver V. Kenderson (1816), 4 M. A; 8. 676 j 
105 E. R. 047. 

Annotations : — Consd. Patterson v. RItclile (1815), 4 M. & 8. 
393. Apld. Cologan v. London Assc«. (1810), 6 M. & 8. 
447. Consd. Provincial Insce. of Canada v. Leduc (1874), 
31 L. T. 142. Refd. Holdsworth v. Wise (1828), 7 B. & C. 
794 ; Dean v. Hornby (1854), 3 E. & D. 180 ; Loeauo r. 

E. 160; Polurrian 8,8. Co. v. Young, 


the proper navigation of the veMel (BaYlbt, J.)*^ — 
HolDsWortH t;. Wise (1828), 7 B. & 0. 794 ; 1 
Man. A By. K. B. 678 ; 6 L. J. O, S. K. B. 184 ; 
108 E. B. 919. 

Annotations: — As to (1) Folld. Parry v. Aberdeln (182^, 
9 B. &: O. 411 ; Benson v. Chapman (1843). 6 Man. A Q. 
792 (see (1849). 2 H. L. Cas. 690). Apld. LoeahO v. 
Janson (1850), 2 B. A E. 160. Conid. Oosstnau v. West, 
Cossman v. British America Assce. (1887), 13 App. Oas. 
160: Sailii^ Ship Blalnuore Co. v. Macredlo, [1898] 
A. C. 593. Held. Naylor t>. Taylor (1829), 9 B. A C. 718 ; 
Rosotto V. Gurney (1851), 11 Cf. B. 176 : Dean r. Homby 
(1854), 3 B. A B. 180 ; Shepherd v. Henderson (1881), 



Biooard v. Shepherd (1861), 14 Moo. P. C. C. 471 ; Bonlllon 
V. Lupton (1863), 16 C. B. N. 8. 113. As to (3) Reid. 
Biooard v. Shepherd (1861), 14 Moo. P. C. C. 471. 


Janson (1859), 2 E. A 
[1015] 1 K. B. 922. 

2144. 


— .] — (1) Where a ship, being 
in a very leaky state, was deserted at sea by her 
crew, acting bond fide for the preservation of their 
lives, A was, on the following day, found A taken 
possession of by the crew of another vessel, who 
succeeded in taking her into port- where she was 
repaired, A afterwards sent to this country, but 
subject to claims for salvage A repairs equal to or 
exceeding her value : — Held : the owners having 
given notice of abandonment before they received 
any tidings of the ship’s safety, were entitled to 
recover against the underwi’iters as for a total 
loss. 

[2) The implied warranty of seaworthiness in a 
policy on a ship, does not extend to her being 
seaworthy at every port which she leaves in the 
course of her voyage. 

(8) The term “ seaworthiness ” clearly includes 
a crew crpnAraJlv In number a skill for 


2145. Raised by underwriters at own 

expense.] — Where a ship has been sunk in deep 
water, the underwriters cannot escape liability 
os for a total constructive loss by gratuitously 
intervening A taking upon themselves, between 
the date of notice of abandonment A the time 
when legal proceedings ore commenced under the 
policy, the expenses of raising the insured vessel 
A saving her ^m being a constructive total loss. 
Such a jp*atuitou8 expenditure will not relieve the 
underwriters from their contractual liability. 

The tc.st w'hether a ship has become a con- 
structive tetal loss is the same in English as in 
Scottish law, although these laws may differ in 
regard to the date at which the test ought to be 
applied. In considering whether a constructive 
total loss hns occurred, the question is whether a 
shipowner of ordinary prudence A uninsured 
would have gone to the expense of raising a sunken 
ship A repairing her. 

A ship insured under a valued policy was struck 
by a squall A sunk in harbour, ^lo underwriters 
received notice of abandonment fi*om the insured ; 
but before action brought they, by a large ex- 
penditure of their own, raised the ship A claimed 
that, as the ship could at the date of the action 
have been repaired by tlie expenditure of less 
money than her total value, the loss was not a 
total but a partial one : — Held : the underwriters 
could not change a constructive total loss into a 
partial loss by inteiwening A raising the sliip at 
their own expense. 

I myself should say a ship was totally lost when 
she goes to the bottom of the sea, though modem 
mechanical skill may bring her up again. ... It 
is, I think, a total misapplication of what, has 
been found to be a convenient test to distinguish 
a total from a partial loss to apply it to a case 
when the vessel insured has gone te the bottom. 

. . . The change of circumstences which in our 
jurisprudence has been held to turn a total into a 
partial loss has arisen ... in respect of insurances 
against capture when to my mind totally different 
considerations arise. . . , But where the laws of 
other countries differ from ours in this respect I 
think it will be found that the difference arose 
from positive enactments A relations apparently 
directed to avoid the solutions of difficult A 
complicated questions of fact (Lord ItALSBUBY, 
C.). — Bailing Ship Blairmorb Co. v. Macredie, 
11898] A. C. 693 ; 67 I.. J. P. C. 96 ; 79 L. T. 217 ; 
14 T. L. R. 513 ; 8 Asp. M. L. 0. 429 ; 8 Com. 
Cas. 241 ; 24 R. 893, H. L. 

Annoiaiions : — Rtfd. Angel v. Merohante’ Marino Ineor., 

[1903] 1 K. B. 811 ; Macbeth v. Morlllnie Insce., [1908] 

A. C. 144 : Polurrlan S.S. Co. v. Young, [1916} i K. B. 

922. jBenid. Maine Spiniiing Co. v. Butoiiite (1917), 87 

L. J. E. B. 382. 

2146. Alter aetlon brought*] — A ehipi in- 

sured under a policy covering war risksf wa»i whilflt 

Annf'ra.ha-nH r\f ttrar nAttfina/1 fnr nriA of 
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belligerent govermnente, c^tured by a cruiser 
belonging to the other. Thereupon the ship- 
owners gave to the underwriters notice of abandon- 
ment, which was refused ; & shortly afterwards 
they commenced an action on the policy. Subse- 
quently, the war being at an end, the prize ct. of 
the captors decreed the ship to be returned to her 
owners :—Ueld : the return of the ship after the 
commencement of the action did not disentitle 
the owners to recover as for a total loss. — Buys 
V. Boyal Exohanoe Assuhance Oorpn., (18971 
2 Q. B. 136 ; 66 L. J. Q. B. 634 ; 77 L. T. 23 ; 
18 T. L. B. 444 ; 8 Asp. M. L. 0. 294 ; 2 Com. Caa. 
201 . 

Annotations : — Folld. Barque Robert S. Besnard Co. v. 

Murton (1909), 101 L. T. 285. Befd. Polurrian 8.S. Co. v. 

Younff, [19151 1 K. B. 922 ; Houra & Forgaa v. Townond, 

[191^ 1 K. B. 189. 

2147. Restoration of cargo — Before action 
brought.] — An abandonment offered to be made by 
the assured to the tmderwriter, upon intelligence 
brought of the capture of the goods insured, which 
the underwriter refused to accept, was held 
not to entitle the assured to recover as for a total 
loss, where, before action brought, the goods were 
recaptured &: arrived at the place of destination, 
by which a partial loss only was sustained ; for 
the assured can only recover an indemnity for 
such loss as he has sustained at the time of action 
brought. — Patterson v. Ritchie (1815), 4 M. & S. 
393 ; 106 E. B. 879. 

Annotations : — ^FoUd. Naylor v. Taylor (1829), 9 B. & C. 

718. Raid. Ruys t>. Royal Ezohauao Assco. Corpn., 

[18971 2 Q. B. 136. 

2148. Expense of reshipment exceeding 

value.] — Pltfs., merchants in London, as agents 
for P., a Brazilian subject residing at Loanda, 
chartered the British ship Neueport to carry 
a cargo of goods on behalf of F. from I^ondon to 
Ambriz or Loanda, on the coast of Africa, & to 
reload there a homeward cargo of African produce 
for London. They afterwards, on June 9, 1854, 
on F.’s behalf, insured the Newport's outward 
cargo at & from London to Ambriz or Loanda, 
by a policy underwiitten by deft. The perils 
insured against were {inter aha) “ takings at sea, 
arrests, restraints & detainments of all kings, 
princes &> people, of what nature, condition, or 
quality soever.” In June, 1854, the Newport 
sailed with this cargo, consigned to F. at Loanda. 
On Sept. 21, 1864, while on the voyage out, she 
was seized, near Ambriz, by a Queen’s ship, for 
being illegally engaged in the slave trade, & was 
sent, with the cargo, to St. Helena for adjudication. 
On Oct. 16, 1854, ct p, proceedings wrere instituted 
in the Vice- Admiralty Ct. at St. Helena, which on 
Nov. 20, 1864, condemned the ship to be forfeited ; 
& condemned pltfs., as shippers of the cargo, in 
penalties amounting* to double the value of the 
goods, & In costs ; & ordered the goods to be held 
in deposit till payment of the penalties & costs. 
The ship was sold under order of the ct. ; as was a 
portion of the goods, being perishable, in Dec. 
1854, The residue of the j^oas were detained, in 
specie, at St. Helena, by ct. As soon as the 
proceedings at St. Helena were known in England, 
notice of abandonment was given to the under- 
^ters on Dec. 30, 1854, being In due time. At 
that time the decree of the ct. at St. Helena was 
not known in England. An appeal to tlio Queen in 
^^uncil against this decree was lodged on Jan. 31, 
1866. Pending the appeal, possession of such of 
the ^ods as remained m specie at St. Helena could 
not be obtained until Dec. 1866 ; & then only on 
toe terms of giving security for the invoice cost, 
mtoout remra to depreciation in value. On 

3, 1868, the Privy Council gave judgment, 


reversing the decree of the ct. below, & ordering 
restitution of the shto to her owners ; & of the 
goods still unsold, & the proceeds of th^oods sold, 
to F. On July 6, 1858, pltfs. on B\’s behalf, 
brought the present action against deft, on the 
policy, claiming as for a total loss of the cargo. 
At that time the goods still remaining in specie 
& unsold at St. TTelena had deteriorated in value ; 
but could have been forwarded thence to Loanda 
at a price less than their value when delivered 
there. On a case stated, in which power was 
reserved to the ct. to draw inferences of fact : — 
Held : (1) the seizure by the Queen’s ship of the 
Newport with the goods insured on board, 
being wrongful, was a loss of the goods by a peril 
insured against ; (2) the wrongful seizure & the 
notice of abandonment made the loss total ; & 
it was still total at the time of action brouitot ; the 
ct. drawing the inference of fact that F., as a 
prudent man, could not then be reasonably 
expected to take possession of the unsold goods at 
St. Helena. — Lozano v. Janson (1859), 2 E. & E. 
160 ; 28 L. J. Q. B. 337 ; 33 L. T. O. S. 270 ; 6 
Jur. N. S. 1401 ; 7 W. R. 654 ; 121 E. B. 61. 
Annotaii&ns : — As (o (1) Contd. Sanday v. British & Foreign 
Marine Insco., [1915] 2 K. B. 781. Refd. Russian Bank 
for Foreign Trade v. Excess Insco., [1918] 2 K. B. 123. 
As to (2) Retd. Ruys v. Royal Exchange Assce. Corpn., 
[1897] 2 Q. B. 135 ; Sailing Ship Blalrmoro Co. v. Macredie, 
[1898] A. C. 593. Oenerally, Reid. Alikins v. Jupe, Pem- 
broke, Oppenhoim & Cholsy (1877), 36 L. T. 861 ; Moore r. 
Evans, [1917] 1 K. B. 458. 

2149. .] — Colog AN v. London 

Assurance Co., No. 2058, ante. 

2160. .] — A vessel, having goods 

on board upon which an insurance was effected, but 
which were warranted free from average, unless 
general, was placed in so much danger by perils 
of the sea, that the crew deserted her in order to 
save their lives, & the owmers of the goods, upon 
receiving intelligence of this, gave notice of 
abandonment. A few days afterwards the vessel 
w’as found by some fishermen, & towed into port 

6 repaired, but the goods, which were of a perish- 
able nature, had been so much injured by the salt 
water that they would not have been worth any- 
thing if forwarded to the place of destination : — 
Held : the assured were entitled to recover for a 
total loss. — ^Parry v. Aberdein (1829), 9 B. & C. 
411 ; Dan. & LI. 228 ; 4 Man. Sc By. K. B. 343 ; 

7 L. J. O. 8. K. B. 260 ; 109 E. R. 163. 

Annotations: — ^Distd. Roux v. Salvador (1835), 1 Bing. 
N. C. 628. Consd. Rosetto r. Oumey (1851); 11 C. B. 
176; Coasman v. Wcat, Coasman v. British America 
Assco. (1887), 13 App. (Jas. 160. Rcfd. Naylor v. Taylor 
(1829), 9 B. & C. 718 ; Dean r. Hornby (1854), 3 E. & B. 
180 ; Kemp v. Halliday (1866), 6 B. & B. 723. 

2151. ,] — A policy on goods at & 

from Ldveimool to any port in the river Plato was 
effected, after notification in the London Gazette 
that such ports were blockaded. The ship after 
such notification sailed from Liverpool, & was 
taken by a Brazilian frigate in the nver Plato, & 
sent to Rio Janeiro for adjudication, but was 
rescued by the master & crew, who brought the 
ship & cargo back to Liverpool, whei*e the master 
landed & warehoused the goods. The assurde, 
after they had heard of the capture, & after the 
rescue, but before they heard of it, gave notice 
of abandonment to the underwriters. The jury 
found, that the master did not intend to break 
the blockade : — Held : (1) the voyage insured was 
not illegal, as the vessel might sail for Buenos 
Ayres, without contravening the law of nations, 
for the purpose of inquiring whether the blockade 
continued ; (2) the assured had no right to 

recover for a total loss by reason of their having 
offered to abandon, because the abandonment 
must be viewed with regard to the ultimate state 
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Sect, 23.— Total loss: Sub-sect. 3, B.; svh-aect 4, 
A. (g), (b) & (c) i.t a. & Hi.} 

of fdicts at the time when the offer to abandon 
was made. 

(3) A mere loss of the adventure by retai*dation 
of the voyage, without loss of the thing insured, 
either by its being actually taken from the ship, 
or spoiled, does not constitute a total loss, under a 
policy of insiu'ance, unless by the aid &> effect of an 
abandonment (Lord Tentebden, C.J.). — Naydor 
V. Tayi.or (1820), 9 B. & C. 718 ; I>an. & LI. 
240 ; 4 Man. & By. K. B. 626 ; 7 L. J. O. S. K. B. 
311 ; 100 E. R. 267. 

Annotations : — As to (1) FoUd. DalgleLsh t?. Hodgson (1831), 

5 Moo. & P. 407. Consd. The Franciska (1855), 2 Eoc. 

6 Ad. 113. As to (2) Consd. Connell v. Mewsie (1833), 2 
L. J. K. B. 160 ; Roux v. Salvador (1836), 4 Scott, 1 ; 
Ruys r. Royal Exchaiyfe Assce. Corpn., [1897] 2 Q. B. 
135. Refd. Kemp v. ttalliday (1866), 6 B. & 8. 728. 
Generally, Mentd. Medeiros v. Hill (1832), 8 Bin^. 231 ; 
Tlie Helen (1865), L. R. 1 A. & E. 1. 


Sub-sect. 4. — Constructive Total Loss. 

A. Of Ship. 

{a) In General. 

See, now, Marine Insurance Act, 1906 (c. 41), 
s. 60. 

2152. Effect of constructive total loss — Equivalent 
to total loss.] — A policy of insurance on a ship 
contained a clause that the insurance was against 
“ total loss only.” The ship went aground, & 
her owners gave to the underwriters notice of 
abandonment. The jury found that there was a 
constructive total loss : — Held : that the owners 

the policy 1 

The universal rule is, unless excluded, that 
a constructive loss is as much a total loss as if 
the ship went to the bottom (Willes, J.). — * 
Adams v. Mackenzie (1863), 13 C. B. N. S. 442 ; 

1 New Rep. 274 ; 32 L. J. G. P. 92 ; 7 li. T. 711 ; 

9 Jur. N. S. 849 ; 11 W. R. 342 ; 1 Mar. L. C. 
272 ; 143 E. R. 175. 

Annotation : — Apprvd. Blalrmore Sailing Ship Co. v. Mac- 
redie, [1898] A. C. 593. 


Necessiiy for Notice of Abandonmeni, 

See Sect. 24, sub-sect. 1, post. 

(c) Damaged Ship. 

i. Cost of Repair Exceeding Value of Ship, 

See Marine Insurance Act, 1906 (c. 41), s. 60. 
2158. Amounts to total loss.] — Where a v^el 
insured in a valued policy at £2,000 received 
damage by peiils of the sea which could have been 
repaired for £1,460, but the jury found that the 
vessel was not worth repairing : — Held : this was 
a total loss, & the assured wore entitled to recover 
the sum at which the vessel was valued in the 
policy. 

I am of opinion that the question, whether the 
loss sustained is a partial or total loss, is precisely 
the same when the value of the ship has been 
mentioned in the policy, & when that has been 
left open (Lord Tentebden, C.J.). 

The ship was so much damaged as not to be 
worth repairing or, in other words, that though 
the materials of the ship remained the ship itself 
did not. That to my mind constitutes a total 
loss, & it would be strange if this were otherwise, 
for the ship ceased to exist for any useful purposes 
as a ship (Lord Tentebden, C.J.). — Allen v. 
SuGRUE (1828), 8 B. & C. 561 ; 108 E. B. 1151 ; 
sub nom. Allan v. Suorue, 3 Man. & By. K. B. 9 ; 
Dan. & LI. 188 ; 7 L. J. O. S. K. B. 53. 

Annotations : — ^Apprvd. Irving t>. Manning (1847), 1 H. L.Caa. 
287. Raid. Dawson ». Wrench (1849), 3 Exch. 369 ; 
Provincial Inscc. of Canada v. Loduc (1874), 31 L. T. 142. 

2154. .] — Castleman v. Capper (1845), 0 

L. T. 108. 

Annotation : — Contd. Boyd t>. Royal Exchoiige Inscc. (1847), 
10 L. T. O. S. 129. 

Justiflcatlon for sale.] — Boyd v. 
Royal Exchange Insurance Co., No. 2175, post. 

2166. .] — Lohbe V. Aitchison, No. 

1904, ante. 

2167. .] — Phillips v.Natrne, No. 2180, post. 

2158. .] — Hanson v. Port of London 

Ship Loan & Insurance Co. (1849), 6 L. T. 108 ; 
10 L. T. 353. 

2169. .] — Moss V. Smith, No. 2096, ante, 

2160. Sunken ship.] — H eydorn v. Bibby 


PART II. SECT. 23, SUB-SECT. 4.— 
A. (a). 

t. Wliat amounts to.] — Leslik v. 
Taylor (1875), 10 N. S. R. (1. R. Sc C.) 
352.— CAN. 

a. .] — Almon V. Providence 

Washington Insurance Co. (1883), 

16 N. 8. R. (4 R. & Q.)333 ; Cass. Dig. 
220.— CAN. 

b. .] — Pltfs.' vessel badly In- 
jured at sea was towed into G., where 
there were no facilities for repairs, & 
where she would have had to remain, 
exposed to the depredations of worms, 
until spars, etc., were brought from 
Y. The owners abandoned, but the 
underwriters refused to accept & made 
the ueoessary repairs at a cost greater 
than the value of the vessel restored : 
— Held : a constructive total loss of 
the vessel. — Troop v. Jones (1884), 

17 N. S. R. (5 R. & G.) 230.— CAN. 

c. .] — Gerow V. Phovidenoe 

Washington Insurance Co. (1889), 
28 N. B. R. 435 ; affd. on appeal, 14 
8. C. R. 731.— CAN. 

d. .] — Morrison Mill Co. ®. 

Queen Insurance Co. of America, 
11926] 1 D. L. R. 1159 ; 1 W. W. R. 
691 ; 34 B. C. R. 509.— CAN. 

a. .1 — In order to establish 

a oonstmetive total loss, there must 
be a threatened dostruotlon, or absolute 
temporary privation, of the Insurer’s 
ownership or an alienation of his 
property in the thi^ insured.— 


Gahan V. Owen (1865), Bourke, 17 ; 
Cor. 149.— IND. 

I. Distinguished from absolute total 
loss,] — The distinction between an 
absolute & a constructive total loss 
is a substantial & not merely a verbal 
distinction. — Smith v. New Zealand 
Insurance Co., Mao. 611. — N.Z. 

g. Sale of vessel — Ship saved by 
purchaser — Rights of assured as for 
constructive total loss .) — Hart®. Boston 
Marine Insurance Co. (1894), 28 
N. 8. R. (14 R. 6c G.) 427.— CAN. 


— ■ - - - ^ 1 — vofifid 

having met with groat injury at sea, 
the owners tendered a total abandon- 
ment to the underwriters, which they 
refused. The vessel was not con- 


demned, but was taken charge of bj 
the owners, who sold her, not ns t 
wreck, but with bor register. There 
alter she was completely repaired, 6 
sold by the purcha^rs at a profit 
Held : there was no proof that th< 
vessel was constructively lost, & there 
fore the owners were not in a con 
ditlon to abandon her, & were noi 
ent itled to recover from the under 
writers as for a total lees. — M’C orkeu 
& Co. V, Murison (1847), 9 Dunl 


(Ct. of Seas.) 1491 ; 19 So. Jur. 658.- 
SCOT. 


k. Determination of loss — When de- 
termined — At commencement of odioa.] 
—Taylor v. Smith (1888). 12 N. B. R. 
(1 Han.) 120.— CAN. 


l. Abandonment vuide dt accepted 
for constructive total loss — Loss subse- 
quently found partial .] — Kenny v. 
Halifax Marine Insurance Co. 
(1851), I N. 8. R. (1 Thom, (let od.)) 
113 : (2nd od.) 141.— CAN. 

PART II. SECT. 23, SUB-SECT. 4.— 
A. (0) i. 

2155 i. Amounts to total loss — Justifi- 
cation for sole.}— Where the master 
having had a survey of the vessel, by 
which it was found It would cost more 
to repair her than she would be worth, 
sold her by auction : — Held : there was 
evidence of a constructive total loss 
to leave to the jury. — Dribooll v. 
Millviijlr Marine Insurance Co. 
(1883), 23 N. B. R. 160 ; on appeal, 
2 8. 6. R. 183.— CAN. 

2165 li. The cost of 

repairing the vessel would have 
exceeded her value when repaired, 
while the extent of the dama^ was 
such that It would have been haiardous 
to have attempted to remove her for 
permanent repair : — Held : the vessel 
was a constructive total loss, 8c the 
master was justified in selling. — 
Churchill v. Nova Sootia Marine 
Insuranoe Co. (1895), 28 N. B. R. 52 ; 
26 S. C, R. 66.— CAN. 

m. Cost of repairs exceeding de- 
clared value — Bvf less than vahtaiion 
in oolio]/.]— Where total loss should be 
ohmned, the basis of asnertatnlng the 
value of the vessel should be her 
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(1856), 10 L. T. 243 ; subsequent proceedings. 25 
L T. O. 8. 109. 

*2161. ,]— Gibbs v. Hind (1860), 6 L. T. 

166. 

2162. .] — Commercial Bank op Scotland 

V. Head (1886), 2 T. L. B. 869, D. C. 

2163. .] — Beaver Line Associated 

Steamers, Ltd. v. London & Provincial Marine 
& General Insurance Co., Ltd., No. 21Si, post. 

2164. .] — Angel v. Merchants Marine 

Insurance Co., No. 2186, post. 

2165. .] — Western Assurance Co. of 

Toronto v. Poole, No. 731, ante, 

2166. .] — North Atlantic S.S. Co., Ltd. 

V. Burr, No. 2193, post. 

2167. .] — In determining the question 

whether a ship seriously damaged by perils insured 
against can be treated as a constructive total loss, 
the test is whether a prudent uninsured owner 
would repair her having regard to all the circum- 
stances. In this calculation the assured is entitled 
to add the break-up value of the ship to the esti- 
mated cost of repairs. 

Angel v. Merchants Marine Insurance Co.^ No. 
2185, postt overd. 

This question admits of ready answer as soon 
as it is ascertained what is the true test by which 
a ct. is to be guided. Really the choice lies between 
two. One is that a ship has become a constrictive 
total loss if the cost of repairing her would exceed 
her value when repaired. The other is that she 
has become so when a prudent uninsured owner 
would not repair her having regard to all the cir- 
cumstances. , . . When once the test of what a 
prudent uninsured owner would do, whether he 
would sell the ship where she lies or repair her, is 
admitted, it follows that the value of the ship 
where she lies must enter into the calculation ; 
<& this test has been laid down repeatedly by 
many high authorities over a long period of 
time. . . . 

I will merely add that in ray opinion the rule 
can only apply when there has been a wreck or 
something equivalent to a wreck (Lord Lore- 
burn, C.). — Macbeth & Co., Ltd. r. Maritime 
Insurance Co., Ltd., [1908] A. C. 144 ; 77 L. J. 
K. B. 498 ; 98 L. T. 694 ; 24 T. L. R. 403 ; 11 
Asp. M. L. C. 52 ; 13 Cora. Cas. 222, H. L. ; subse- 
quent proceedings, 24 T. L. R. 559. 

Annotation ; — CODSd. Hallr. Hayman, [1912] 2 K. B. 5. 

2168. .] — A ship was insured by pltfs. with 

underwriters by an increased value policy of marine 
insurance in the sum of £3,000 against total or 
constructive total loss by the usual perils of the 
sea. The policy contained the following clause : 
“ No vessel insured in this assocn. shall be deemed 
to be a constructive total loss unless the cost of 
repairing the damage caused by perils insured 
against shall amotmt to 80 per cent, of the value 
in the ordinary hull ‘ all risks ’ policy — say 
£12,500.” The form of the policy provided for a 
valuation of the vessel, but this was left blank. 
The vessel was also insured with underwriters 
in the sum of £12,600 by an ordinary hull ‘‘ all 


risks ” policy. The ship met with damage from 
perils insured against. The estimated cost of 
repairs exceeded 80 per cent, of £12,600 — namely, 
£10,000, but was very much less than the repaired 
value of the ship, which was about £26,000. Pltfs. 
claimed under the increased value policy as for a 
constructive total loss of the ship : — Held : the 
parties had not by the insertion of the clause in 
the policy substituted the agreed figure of £10,(300 
for the repaired value of the ship, in ascertaining 
whether the ship was a constructive total loss, but 
the vessel was to be deemed a constructive total 
loss if the cost of repairs exceeded the value of the 
ship when repaired with a proviso that the cost 
of repairs must amount to 80 per cent, of the value 
in the ordinary hull ” all risl^ ” policy. — Sailing 
Ship Holt Hill Co. v. United Kingdom Marine 
Assocn., [1919] 2 K. B. 789 ; 88 L. J. K. B. 1155 ; 
121 L. T. 420 ; 35 T. L. R. 367 ; 14 Asp. M. L. C. 
463. 

ii. Cost of Repair Equal to Value of Ship. 

2169. Amounts to total loss.] — Marten v. 
Sydney Lloyds (1896), Times, Dec. 19. 

Annotation : — Refd. Macbeth v. Maritime Iiisce. (1908), 98 

L. T. 594. 

iii. Ship Not Worth Repair by U ninsured Oumer. 

2170. Whether prudent uninsured owner would 
have repaired.] — Thompson v. Colvin (1830), L. & 
Welsh. 140. 

2171. .] — The Princess Elizabeth, 

Hamilton v. Lodge (1839), 6 L. T. 108. 

2172. .] — The Exchange, Taylor v. 

Lodge (1839), 6 L. T. 108. 

2173. .] — Young v. Turing, No. 2196, post. 

2174. .1 — Glen v. Thompson (1845), 6 

L. T. 108. - 

2175. .] — In an action on a marine policy, 

where a constructive total loss was claimed, & 
pltf. relied upon the fact that the owner was 
deprived of all means of ascertaining the amount 
of injury sustained by the vessel, the question 
was, whether he made proper use of the means 
which he possessed for making the discovery ; 
& then whether the expense of doing the acts 
necessary for discovering the exact amount of 
damage, & of repairing it when done, would have 
been greater than the value of the vessel. If a 
prudent uninsured owner would have incurred the 
expense in preference to treating his ship as being 
incapable of being ever employed as a ship again, 
the insured owner ought to take the necessary 
measures to find out the fact, & was not justified in 
abandoning the vessel. 

Notice of abandonment is not essential to entitle 
Itf. to recover for a total loss ; & if such notice 
e given, it is not necessary to delay the giving of 
it until all such measures have been taken as were 
possible, without enormous expense, for ascer- 
taining the precise state of the vessel ; nor would 
any delay in taking those measures absolutely 
destroy pltf.’s claim for a total loss. — ^B oyd v. 


valuation In the policy, & If not valued 
therein, her aotnal value at the time 
of the Inoeptlon of the risk at the port 
to which she then belonged. The 
venation stated In the policy was 
120,000. The vessel was injured on 
the voyage covered by the policy, the 
estimated cost of repairs being 114,280, 
wWoh exceeded her value when repaired 
which she then was : — 
•McW : in an action on the policy, pltf. 
wuld only recover for a partied loss. — 
VAUOHAN V. PmXVIDKNOB WASHINGTON 

I^DRANOK C3o. (1887), 28 N. B. II, 
133.— CAN. 


PART II. SECT. 28, SUB-SECT. 4.— 
A. (0) iU. 

8170 i. Whether prudent uninsured 
oumer would have repaired .^ — The right 
to abandon a ship depends on the fact 
whether a prudent man, acting the 
best for his own interest, if be owned 
the veseel, without b^g insured, 
would have sold her on the spot for 
what oould be got, & not have repaired 
her. — The Pebthsbibk, Robkrtbon 
V. Pbovinoial Mutual Sc General 
Insurance Co. (1865), 2 L. T. 730. — 
CAN. 


2170 il. - 
Assurance 

CAN. 


— .1 — Kino v. Western 
Co. (1857), 7 C. P. 300.— 


2170 ill. 
whether a 
treated as 


.] — In determining 

damakgod ship can be 
a constructive total loss, 
the t^t is, would a prudent uninsured 
owner repair her, having r^rard to 
all the surrounding oircumBtances.-— 
Cunningham v. St. Paul Fi^ & 
Marins Insurance Co. U914), ^ 


-CAN. 
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Insubakoe. 


Sect, 23 . — Toial loaa : StU>~seoL 4, A. (p) Ui. & ivj 

Koyal Exchange Insurance Co. (1847), 10 
L. T. O. S. 129. 

2176. ,] — (1) A vessel is totally lost, within 

the meaning of a policy, when it becomes, as a 
ship, of no use or value to the owner, & is as much 
lost as if it had gone to the bottom of the sea, or 
had been broken to pieces, &> the whole or great 
part of the fragments had reached the shore as 
wreck. A loss is also to be considered as total 
where a prudent owner, if uninsured, would not 
have rep^red. 

A ship was insured in a policy, in which the 
value was stated at £17,500. The ship was injured 
by storms, was surveyed, & the repairs were esti- 
mated at £10,500. ^Tien repaired, the vessel 
would have been of the marketable value of £9,000. 
The assm'ed abandoned & claimed as for a total 
loss. The jury found that, under the circumstances 
existing in the case, a prudent owner, iminsured, 
would not have repaired the vessel : — Held : the 
assured could recover as for a total loss. 

(2) In a valued policy the agreed total value is 
conclusive. 

(3) A policy of insurance is not a perfect contract 
of indemnity. It must be taken with this qualifica- 
tion, that the parties may agree before hand in 
estimating the value of the subject assured by 
way of liquidated damages. — I rving v. Manning 
( 1847), 1 H. L. Cas. 287 ; 6 C. B. 391 ; 6 L. T. 
108 ; 10 L. T. 877 ; 9 E. R. 766, H. L. ; a 

S. C. nom. Manning v. Irving (1845), 1 
C. B. 168. 

Annotations: — As to (1) Apld. Blainnore Sailing Slilp Co. 
V. Maoredie, [1898] A, C. 593. Confd. Angel v. Morchants 
Marino Jnsce., [1903] 1 K. R. 8U ; Macbeth t. Maritime 
In«ce., [1008] A. C. 144. Eefd. Grainger e. Martin (1863), 
4 B. & S. 9 ; Kemp v. HaUiday (1866), 6 B. & S. 723 ; 
Provincial Insco. of Canada t. Leduc (1874), 31 L. T. 142. 

s to (2) Apld. Barker v. Janson (1868), L. K. 3 C. P. 303. 
. [>nsd. Bumand r. Rodocanacbi (1880), 6 C. P. 1). 424 ; 
Balmoral S.8. Co. v. Marten, [1902] A. C. 511. R«fd. 
Rankin v. Potter (1873), 42 L. J. C. P. 169 ; The Main, 
[1894] P. 320. As to (3) Ooud. Aitchlson v. Lohre (1878), 
4 App. Cas. 755. Re!d. Dawson v. Wrench (1849), 3 
Exch 359. 

2177. .] — Saiuno Ship Blairmoke Co. 

V. Macredie, :N^o. 2145, ante. 

2178. .] — Macbeth & Co., Ltd. v. Mari- 

time Insurance Co., Ltd., No. 2167, ante. 

iv. What are Coat of Repairs and Repaired Value, 

See, now, Marine Insurance Act, 1900 (c, 41), 
s. 60(1), (2), (ii). 

2179. Cost of repair — What may be excluded — 
Value of wreck.]— Young v. Turing, No. 2196, 
post. 

2180. .] — A policy contained a 

clause, that the ship was to be “ allowed to be sea- 
worthy for the voyage.” In the course of the 
voyage, she met with a violent storm, by which she 
was much damaged, & obliged to put into the 
Mauritius. On examination there, it was found 
that the ship would require very extensive repairs 
to make her seaworthy, &> that the cost of such 
repairs would exceed her value when repaired ; 
that many of the beams were broken, & many of 
the bolts & fastenings loosened ; & that, the vessel 
being old, &; in many parts decayed, the decayed 
parts could not be again made use of, as they would 
not bear re-bolting, but would require to bo 
replaced with now timbers. In an action upon the 
policy, averring a total loss by a peril insured 
against, the judge left it to the jury to say whether 
the costs of the repair of the damage arising from 
the perils insured against would have been greater 
than the value of the ship when repaired ; telling 

that, if the V were of that opinion, they should 


find for pltf., which they did i — Held ; this was a 
correct direction, the verdict warranted by the 
evidence ; for the judge was not bound to toil the 
jury that, in considering the repairs that were 
necessary, they must exclude from their estimate 
aU such repairs as were rendered necessary by the 
decayed state of the ship. — Phillips v, Nairnb 
(1847), 4 C. B. 843 ; 16 L. J. C. P. 104 ; 0 L. T. 
O. R. 296 ; U Jur. 465 ; 136 E. B, 639. 

Annotation : — Itsld. Provincial Insco. of Canada v. 

(1874), 31 LrT7l42. 

2181. .] — Lozano v. Durant 

(1860), 2 L. T. 613. 

2182. .] — Gibbs v. Hind (1860), 

10 L. T. 877. 

2188. .] — The Thornhill (circa 

1898), cited in 6 Com. Cas. at p. 269, 

Annotations: — Lino t?. London A Provincial 

Marine & Gonefid Insco. (1899), 6 Com. Cas. 269 ; Macbeth 

V. Maritime Insoo. (1908), 08 L. T. 594. 

2184. .] — (1) In an action on a 

policy of marine insurance on ship, the question 
l^ing whether or not the vessel was a constructive 
total loss, evidence as to the value of the wreck 
was t-endered t — Held : the evidence was admis- 
sible. 

(2) Where a ship is at the bottom, since the cost 
of raising is impracticably great, it is impossible 
to recover the ship & she is actually lost. So a 
ship is constructively lost If the owners would be 
worse off by repairing than by not repairing 
(Phillimore, j.). — Beaver Line Associated 
Steamers, Ltd. v. London & Provincial 
Marine & General Insurance Co., Ltd. (1899), 


6 Com. Cas. 269. 

Anrudadons : — As to (1) Refd. Angel v. Merchants Marine 

Insce., [1903] 1 K. B. 811 ; Macbeth v. Maritime Insce. 

(1908), 98 L. T. 594. 

2186. .] — By a policy of marine 

insurance a ship thereby insured was valued at 
£23,000, & that sum was to be taken to be the 
“ repaired value,” in ascertaining whether the 
vessel was a constructive total loss. The ship 
ran upon the rocks off the coast of Sicily, & the 
owner thereupon gave notice of abandonment, 
which was not accepted by the underwriters. A 
salvage assocn., acting by the consent, for the 
benefit, of all parties concerned, got the ship off, 
A she was temporarily repaired, so as to enable her 
to be brought to an EngUsh port. The shipowner 
having brought an action on the policy, claiming 
as for a constructive total loss, the judge at the 
trial found that, if the ship were permanently 
repaired, the total cost of repairs would amount 
to £22,559, & lie refused to take into consideration 
the vidue of the wreck. He therefore held that 
there was not a constructive total loss of the ship : 

-Held : the shipowner was not entitled to add 
the value of the wreck to the cost of repair, in 
determining whether there was a constructive 
total loss of the ship. — Angel v. Merchants 
Marine Insurance Co., [1903] 1 K. B. 811 ; 72 
L. J. K. B. 498 ; 88 L. T. 717 ; 61 W. K. 630 ; 
19 T. L. B. 305 ; 0 Asp. M. L. C. 400 ; 8 Com. Cas, 


179, C. A. 
Annotations 
A. C. 144. 

2186. 


acl^tb V. Maritime Inece., [1908] 
V. Ilarnian, (1912) 2 K. B. 5. 

For breaking up purpoiei,] 


— In ascertaining whether a ship is a constructive 
total loss the v^ue of the wreck for breaking up 
purposes ought to be token into account. — WILD 
Bose S.S. Co. v. Jupb (1903), 19 T. U B. 289. 
Annotations : — -Refd. Axurel v. Merchants Marine Iw^e., 

(19031 1 K. BTsurMacbeth v. M^thne Insoe. (1908). 

98 L. T. 594, 

2187. .] — Macbeth & Co., 

Ltd. V. Maritime Insurance Co., Imt., No. 2167, 
ante. 
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2118. Bfarlne Insuranoe Act, 

1908 (c. 81), s. 60 (2)f UJ — The Iftw a» \aXd 4own in 
Machkh & Co.t Ltd, v. Maritime Insurance Co.^ Ltd., 
No. 2167, ante, is altered by above sub-sects. In 
determining whether a ship, which is seriously 
damaged by perils insured against, can be treated 
as a constructive total loss within the meaning of 
that enactment, the assured is not entitled to add 
the value of the wreck to the cost of repairs. — Hall 
V. Hayman, [1912] 2 K. B. 5 ; 81 L. J. K. B. 609 ; 
106 L. T. 142 ; 28 T. L. R. 171 ; 56 Sol, Jo. 205 ; 
12 Asp. M. L. C. 158 ; 17 Com. Cas. 81. 

Annotation : — Retd. Sanday v, British Sc Foreign Marino 
Insoe,. [1915] 2 K. B. 781. 

2189. Earned freight.! — T he Alfred, 

Moss V. Smith (1850), as reported in 6 L. T. 107. 

Annotationa : — Retd. Rosettp «. Gurnoy (1851), 11 C. B. 
170 ; Phllpott r, Swann (1601), 11 C. B. N. S. 270 • Farn- 
worth V. Hyde (1866), L. R. 2 O. P. 204 ; Kemp v. Halliday 
fl866), 6 B. & 8. 723 ; Rankin v. Potter (1873), L. R. 6 
H. L. 83 ; AitoUlaon v. Lohre (1879), 4 App. Caa. 755 i 
Assloqrazioni Generali v. S.8. Bessio Morris Co., [1892] 

2 Q. B. 652; Angel v. Merohanta’ Marine Insoe., [1003] 

1 K. B. 811 ; Macbeth v. Martimo Insco., 11908] A. C. 
144. Ileatd. Hallett a. Wlgratn (I860), 9 C. B. 580 ; 

W V. H (falsely called W ) (1861), 30 L. J. 

P. M. & A. 73 ; Grainger v. Martin (1882), 2 B. A 8. 466 ; 
Adams v. M'Kcnzle (1863), 32 L. J. O. P. 92 ; De Cuadra 
r. Swann (1864), 16 C.B.N.S. 772 ; King v. Walker (1864), 

3 H. & C. 209 ; Cartw^ht v. Forman (186W. 7 B. & S. 
243 ; Dahl t?. Nelson, Donkin (1880), 6 App. Cas. 38 ; 
Shepherd r. Henderson (1881), 7 App. Cas. 49 : Langham 
S.S. Co. V. Gallagher (1911), 12 Asp. M. L. C. 109 ; Horlock 
r. Beal, (19161 1 A. C. 480. 

2190. .] — Freight earned by a 

siiip & in the hands of the shipowner is not to be 
taken into account in considering whether the 
ship is a constructive total loss. — Parker v. Budd 
(1896), 2 Com. Cas. 47. 

2191. General average contributions.] 

— A ship was submerged in deep water with heavy 
cargo on board ; there was a common peril of 
destruction imminent over ship & cargo as they 
lay submerged the moat convenient mode of 
saving ship or cargo or both was by raising the 
ship t-ogether with the cai^, the cost of the raising 
would be an extraordinary expense for the common 
benefit of both, & the cargo would be liable to 
general average contribution, & the shipowner 
would have a lien on the cargo to secure payment 
of that general average. The ship being insured : 
— Held : in determining whether the ship was a 
constructive total loss, or not, the amount of 
general average w'hich would be contributed by 
the cargo must be taken into account & the account 

6 the cost of raising the ship calculated as reduced 
by that amount. — Kemp v. Halliday (1866), 
L. R. 1 Q, B. 620 ; 0 B. & S. 723 ; 35 L. J. Q. B. 
160 ; 14 L. T. 762 ; 12 Jur. N, S. 582 ; 14 W. R. 

007 ; 2 Mar. L. C. 370 ; 122 E. R. 1361, Ex. Ch. 

Annotations: — Coiisd. Anderson t». Ooean 8.S. Co. (1884), 
10 App. Cas. 107. Reid. Walthew tj. Mavrojanl (1870), 
39 Ij. j. Ex. 81 ; Donvon «. Home & Colonial Assce. 
(1872), L. R. 7 C. P. 341 ; Harrison r. Bank of Austra- 
lasia (1872), L. R. 7 Kxch. 39 ; Rankin r. Potter (1873), 
L. R. 6 H. L. 83; The Ralaby (1885), 10 P. D. 114; 
Marine Insco. v. China TranspaolQo S.S. Co. (1886), 11 
App. Oas. 673 ; Maoboth v. Maritime Insoe., (1908] A. C. 
144. 

2192. Deduction one-third new for 

old.] — Where, a ship having sustained damage in 
a storm, it then became necessary, for the purpose 
of saving the ship & cargo, to make a general 
average sacriOce, the result of which was that the 
ship became a oonstruotivo total loss & was sold 
as such : — Held : the proper mode of ascertaining 
the amount of the shipowners' loss by the general 
average sacrifle© was by takihg the difference 
between the value of the ship undiunaged & the 
estimated cost of repairixig the particular average 
d^age Sc deducting therefrom the proceeds of 
the sale of the ship ; Sc no deduction of one-third 


new for old was to be made from the estimated 
cost of the repairs. — Henderson Brothers v. 
Shankland & Co.. [1896] 1 Q. B. 625 ; 66 L. J. 
Q. B. 840 ; 74 L. T. 238 ; 44 W. R. 401 ; 12 
T. L. R. 260 ; 40 Sol. Jo. 334 ; 8 Asp. M. L. C. 
136 : 1 Com. Cas. 333, C. A. 

2193. Cost to reinstate as at time of 

loss.] — Where a I Joyd’s policy of marine Insurance 
contains the clause “ the insured value to be taken 
as the repaired value in ascertaining whether the 
vessel Is a constructive total loss ” the words 
repaired value ” mean the repaired value with 
reference to the particular vessel. The vessel is 
not merely to be made seaworthy, nor, on the 
other hand, is she to be reconstructed, but, as far 
as repairs can effect it. she is to be made of the 
same classiO cation & as nearly as possible the 
thing which was valued. — North Atlantic 8.8. 
Co., Ltd. v. Burr (1904), 20 T. L. R. 206 ; 9 Com. 
Cas. 164. 


2194. What is repaired value — Not valuation in 
policy.] — Allen v. Sugrue, No. 2153, ante. 

2195. .] — Egoington V. Lawson 

(1832), cited in 6 C. B. at p. 414 ; 136 E. R. 


1311. 

Annotation : — Oonid. Irving v. Manning (1847), 1 H. L. Cas. 
237. 


2196. .] — A Dutch ship, valued in the 

policy at £8,000, was insui'od on a voyage from 
Rotterdam to Java &: Sumatra, Sc back again to 
a port of discharge in Holland. After com- 
mencing her voyage, She was stranded on the Good- 
win Sands & plundered. She was ultimately 
removed to London, & notice of abandonment 
was given to the underwriters. It was proved 
that, at the time she was cast away, she was 
worth £5,833, that her value as she lay was £700, 
Sc that the salvage was £420. It also appeared in 
evidence, that the expense of r^airing the ship 
in England would have been £4,(115 ; that if she 
had been entitled to an English register she would 
have been worth, when repaired, from £4,500 to 
£4,700 ; & that, if she had been a British ship, 
it would have been prudent for a British owner to 
repair her. It was proved by Dutch witnesses 
that the expense of repairing her in Holland would 
have been far greater, Sc that her value, when 
repaired in Holland, would not have exceeded 
£2,915 ; Sc that the trading cos. in Holland will 
not employ a vessel that has been stranded in the 
manner in which this vessel was stranded, however 
perfectly she might have been repaired, Sc that 
this cii'cumstance would have affected her value 
in Holland. The judge told the jury that, in 
considering whether this was the case of a partial 
or total loss, they ought not to take into account 
the value stated in the policy, & that, in con- 
sidering the same question, they ought to look 
at all the circumstances attending the ship, & to 
judge whether, under all those circumstances, a 
prudent owner, if uninsured, would have declined 
to repair' the sliip ; & that, if so, they might find 
it a case of total loss : — Held : this direction was 


ri^t. 

^0 Chief Justice has laid down the usual Sc 
recognised rule that the jury ought to consider 
whether under aU the circumstances attending the 
ship a prudent owner, if uninsured, would have 
repaired the vessel. Now to the value of the 
repairs must be added her value as she lay in the 
dock, that is to £4,616 must be added £700 making 
£6,316 (Abingeb, C.B.).— Young v. Turing (1841), 
2 Man. Sc 0, 693 ; 2 Scott, N. R. 762 ; 133 E. R. 883. 

“vinsr o. Manning (1847), 1 H. L. 
u. Mepchants* Mwine Insco., 

i B. 811. Al^vd. MftObeth v. Marittoo Insoe., [1 . 

A. 6. 144. Provlnoial Insoe. of Canada r. Loduo 
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Insurancb. 


Seel. 23. — Total lose; Sub-eed. 4, A. (c) iv., V. <fc 
vi., <fc (d),] 

(1874), 31 L. T. 142; Bumand v. Rodocanaohl (1880), 

6 C. P. D. 424 ; Pitman v. Universal Marine Insoe. (1882), 

9 Q. B. D. 102. 

2197. .] — Irving v. Manning, No. 

2176, ante. 

2198. Ship of exceptional character — 

Special value to owner.] — In June, 1859, the owners 
of a ship valued at £17,000 caused themselves to 
be insured by policies in the usual form for £16,000 
from Bombay to Liverpool. When off Algoa Bay 
she encountered very severe weather, & sustained 
such damage that it became necessary to put into 
Port Louis, in Mauritius, where she arrived on 
Aug. 21. On Sept. 8, the master wrote to the 
owners at Belfast a letter which they received 
about Oct. 10, giving a detailed account of the 
damage which the ship had met with, & estimates 
of the probable expenses of repairing & refitting 
her, etc. On Oct. 15, the owners wrote a letter to 
the captain, in which they left him to act as he 
considered best for the interests of all concerned. 
On Dec. 8, the captain wrote a letter to the ownere, 
which they received on Jan. 9, 1860, stating that 
he had made up his mind to abandon &, sell the 
hull, etc. on account & for the benefit of all con- 
cerned. On December 13 he attended before a 


I 3 Bos. Sc P. S88 : Parsons «. Soott (1810), 2 Taunt. 363 *, 
Hunt V. Royal Exohsmge Assoe. (1816), 5 M. &; B. 47 ; 
Idle V. Ho;^l Exchange Assoe. (1819), 8 Taunt. 766 ; 
Hudson V. Harrison (1821), 3 Brod. Sc Binar. 97 ; Parry 
V. Aberdeln (1829), Dan. Sc LI. 228 ; Roux v. Salvador 
(1835), 1 Bing. N. C. 526. 

2200. By reason of lack of fAoUities.] — 

In an action on a policy of insurance on a ship, 
pltf. claimed as for a total loss. The ship was 
abandoned to the underwriters & sold at 
Masulipatam, &> the jury found that she could not 
have been repaired there so as to enable her to 
proceed to her port of destination ; but in answer 
to a question whether she might have been partially 
repaired so as to enable her to proceed to some 
other port wliere she might have been more com- 
pletely repaired, they found that there was no 
satisfactory evidence on that subject : — Jleld : 
in the absence of such evidence the opinion of 
the jury as to the course which a prudent uninsured 
owner would have taken could not be satisfactory, 
& a verdict for pltf. was therefore set aside, &, 
a new trial granted. — Smaix v. Nairne (1840), 
13 L. T. O. S. 627. 

2201. By reason of lack of funds.] — 

Wade v. South op England Marine Insurance 
Assocn., Ltd. (1888), 6 T. L. R. 8. 

vi. Loss of Voyage, 


notary public, & formally declared that he See Sub-sect. 4, A. (d), poet, 
abandoned the ship to the imderwrit-ers. On 

Jan. 7, 1860, the ship was sold by auction imder (d) Deprivation of Possess 

his orders, & was afterwards broken up. The See, now. Marine Insurance Aci 

owners had bought the ship in 1855 for £20,000, g. qq (2). 

& 20 per cent, would be a reasonable deduction 2202. Whether loss of voyage ai 
in respect of wear & tear at the time when the loss — Seizure by government of 1 
policy attached. The cost of building such a ship quent restitution.] — Barclay v. C 
at that time would have been £20,000 ; & the cost 4 Bro. Pari. Cas. 446, n. ; 2 E. R. 3( 

of repairing her £10,500. Her value after she ^03. .] Ston 

had been repaired would have been £7,500, she (1746), 4 Bro. Pari. Cas. 445, n. ; ! 

being a vessel of exceptional size &: class ; but an 2204. Capture by enemy 

owner wanting such a ship for the particular oapture.l — A ship insured for a v( 
purposes of his trade, & having to elect either to of three months is taken by the ene 
sell, or to repair, or to purchase, would have elected time, but before she is carried 
to repair her, for such a vessel could not have been is retaken by an Englishmi 

bmlt or purchased at that time for so small a living ship ; this is^a total loss to 
sum as £10,500. On a case stated between the Pond v. King (1747), 1 Wils. 191 • i 
owners & an underwriter, the ct. having power to 449 n, . 95 e. b. 567. * 

draw inferences of fact: — Held: (1) there' was ^»no<rtiian« Poole r. Fitxgerald 

only an average, & not a constructive total loss ; Befd. Gossr. Withers (1758), 2 Burr. 683 

(2) the notice of abandonment was not in time. — 2205. .] — Whitei 

Grainger v. Martin (1863), 4 B. & S. 9 ; 2 New (1740), 4 Bro. Pari. Cas. 446, n. ; 1 

Rep. 191 ; 122 E. R. 363 ; svb nom. Martin v. 2206. .] — Jenkini 

Granger, 8 L. T. 796 ; 11 W. R. 758 ; 1 Mar. (1749), 4 Bro. Pari. Cas. 446, n. ; i 
L. C. 365, Ex. Ch. Annotation : — Befd. Caeoletr. St. Barbe (1 

Annotations: — As to (1) Reid. Macbeth v. Maritime Insce. 

(1908), 98 h. T. 594. OtntraUy, l^dd. Strinffor r. Knglisl. 22SPI, .] — Wliere l 

& Scottish Marino Insce. (1870), 10 B. & s. 770. insured may demand as for 

abandon to the insurers. 

V. Irreparable Damage. The ship is lost, by the captim 

2109. Impossibility of repair.] — Insurance on never condemned at all, nor cc 
ship, cargo, & freight from Tortola to London. Port or fleet of the enemy ; & th 
The ship was driven back to Tortola ; & being value. If, after condemna 

found unfit for the voyage, & it being impossible rocovers or retakes her, the insure 
to repair her, was sold. There were no vessels other condition than if she had bee 
at Tortola by which the cargo could be forwarded, retaken before condemnation. Q 
& it was accordingly sold for nearly the sum plain from the nature of the contraci 
insured. The insured having abandoned : — Held : runs the risk of the insured, & 
this was a total loss. — Manning v, Newnham indeninify ; he must therefore 
(1782), 3 Doug. K. B. 130 ; 2 Camp, 624, n. ; 99 actually sustained ; & can be liab 
E. R. 575. (Lord Mansfield). — Goss v, Wi 

Annotations Apld. Wllwn t>. Royal Exchange Assce. 2 Burr. 683 ; 2 Kenv. 325 ; 97 E. I 

9 ^ Annotations: — Oonfd. riamilton v. Meude 

2 M. & S. 240. Bsid. Hadklnaon v. Robinson (1803), 1198 ; Rotcho. Edk> (1795), 8 Term rS> 


See Sub-sect. 4, A. (d), poet, 

{d) Deprivation of Poeseaeion of Ship, 

See, now. Marine Insurance Act, 1906 (c. 41), 
8. 60 (2). 

2202. Whether loss of voyage amounts to total 
loss — Seizure by government of insured — Subse- 
quent restitution.] — Barclay v. Collier (1744), 
4 Bro. Pari. Cas. 445, zl ; 2 E. R. 302. 

2203. .] — Stoney V. Brown 

(1746), 4 Bro. Pari. Cas. 445, n. ; 2 E. R. 302. 

2204. Capture by enemy — Subsequent re- 

capture.] — A ship insured for a voyage or cruise 
of three months is taken by the enemy within that 
time, but before she is carried infra prasaidia 
hoatia, is retaken by an Englishman, & is now a 
living ship ; this is a total Toss to the insured. — 
Pond v. King (1747), 1 WUs. 191 ; 4 Bro. Pari. Cas. 
446, n. ; 95 E. R. 567. 

Annotations: — ^Distd. Poole v. Fitxgerald (1752), Amb. 145 

Bcdd. Goss r. Withers (1758), 2 Burr. 683. 

2205. .] — Whitehead v, Bance 

(1749), 4 Bro. Pari. Cas. 446, n. ; 2 E. R. 303. 

2206. .] — Jenkins v, Mackenzie 

(1749), 4 Bro. Pari. Cas. 446, n. ; 2 E, R. 303. 
Annotation : — Befd. Caaoletr. St. Barbe (1786), I Terra Rep 

187. 

2207. .] — Wliere a ship is takei 

the insured may demand as for a total loss & 
abandon to the insurers. 

The ship is lost, by the capture ; though sh' 
be never condemned at all, nor carried into an: 
port or fleet of the enemy ; & the insurer 
pay the value. If, after condemnation, the owne 
recovers or retakes her, the insurer can be in n 
other condition than if she had been recovered o 
retaken before condemnation. The reason i 
plain from the nature of the contract. The insure 
^ns the risk of the insured, & undertakes t 
indemnify ; he must therefore bear the Jof 
actually sustained ; &, can be liable to no moi 
(Lord Mansfield). — Goss v. Withers (1758 
2 Burr. 683 ; 2 Keny, 325 ; 97 E. R. 611. 
Annotations: — Oonfd. Hamilton v. Monde* (1761), 2 Bra 

1198 ; Rotche. Edk>(1795), 6 Term 413 ; 


PART 11. SECT. 28, SUB SECT. 4.— 
A. ( 0 ) V. 

9100 1 - imnoss/fbUitv of repair .] — The 


raster of a damaged ship cannot 
abandon Sc sell her for account of the 
InHurera, nnless he prove that to 
navigate or to repair her was wholly 


beyond his power. — D k Pass t. Coi 
BfBBciAi. Marine Insuranck C 
(1857), 3 S. 46.— S. AF. 
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D. Robloson (1803), 3 Bos. & P. 388 ; Andersen v. Marten, 
[1908] A. C. 334. Expld. Moore v. Evans, [1018] A. C. 185. 
Beld. Milles v. Fletcher (1779), 1 Doug. K. B. 231 ; Parsons 
tj. Soott(1810), 2 Taunt. 363 ; Falkner u. Bltchie (1814), 2 
M.&S. 290 : Thornely V. Hebson (^1819), 2 B. & Aid. 513; 
Roux V. Salvador (1836), 3 Bing. N. C. 266 ; Rodooanachi 
V. Elliott (1873), L. R. 8 O. P. 649 ; Polurrlan 8.S. Co. v. 
Voting, [1915] 1 K. B. 922 ; Sanday v. British & Foreign 
Marino insoe., [1915] 2 K. B. 781 ; Roura & Forgas v. 
Townond (1918), 35 T. L. R. 88. Mentd. Da Costa v. Firth 
(1766), 4 Burr. 1966 : Anderson v. Royal Exchange Assce. 
U805), 3 Smith, K. B. 48 ; Klelnwort v. Shepard (1859), 

1 E. & E. 447 : Horlock v. Beal, [1916] 1 A. C. 486. 

2208. .] — Insured who abandons 

can only recover for the actual loss at the time of 
his abandonment. — Hamilton v. Mendes (1761), 

2 Burr. 1198 ; 1 Wm. Bl. 276 ; 97 E. R. 787. 

Annotations : — Consd. Milles v. Fletcher (1779), 1 Doug. 
K. B. 231. Apld. Cazalet r. Ht. Barbe (1786), 1 Term Rep. 
187. Consd. Hadkinson v. Robinson (1803), 3 Bos, & P. 
388. Apld. Balnbridgo v. Nollson (1808), 1 Camp. 237. 
Oonsd. Dalby v. India & London Life Assoo. (1854), 15 
C. B. 305 ; Kemp t?. HaUiday (1866), 6 B. & S. 723 ; Ruys 
V. Royal Exchange Assce. Corpn., [189712 Q.B. 135. Expld. 
Moore v. Evans, [1918] A. C. 185. Kefd. Da Costa v. 
Firth (1766), 4 Burr. 1966: Aguilar r. Rodgers (1797), 

7 Term Rep. 421 ; Godsalle. Boldoro (1807), 9 East, 72 ; 
Patterson v. Ritchie (1815), 4 M. & S. 393 ; Brotherston v. 
Barber (1816), 5 M. & S. 418 ; M‘ Ivoru. Henderson (1810), 
Holt, N. P. 55, n. ; Idle v. Royal Exchange Assce. (1819), 

3 Moore, C. P. 115 ; Holdsworth v. Wise (1828), 1 Man. 

& Ry. K. B. 673 ; Roux v. Salvador (1836), 3 Bing. N. C. 
266 ; Rankin v. Potter (1873), L. R. 6 H. L. 83. Mentd. 
Beale v. Tliompsou (1804), 4 East, 546 ; Naylor r. Taylor 
(1829), 9 B. A C. 718 ; Shepherd v. Henderson (1881), 7 
App. Cas. 49. 

-Milles v, Fletcher, 

No. 2247, post. 

2210. .] — A vessel chartered to 

Oporto, St. Ubes, & Gottenburgh, being taken at 
Opoi*to by the enemy, was liberated on payment 
by the master of a sum of money, & on condition 
of his bringing home in her to England, English 
prisoners, to be exchanged for an equal number 
of French. Upon the news of the capture, but 
after the time of the ship’s liberation, the owners 
abandoned the ship to the insurers. Upon her 
arrival at Portsmouth, the captain refused to 
deliver her, unless on repayment of the ransom, 
wliich the owmer refused ; — Held : the owner being 
entitled to retake his ship, w'hich was safe at 
Portsmouth, the loss of the voyage did not enable 
him to recover upon a policy on the ship as for a 
total loss, nor could he recover, as for an average 
loss, the sum which had been paid by the master 
for the ship’s ransom, & wiiich, being an illegal 
payment, pltf, was not bound to repay to the 
master. — Paiu^ons r. Scott (1810), 2 Taunt. 363 ; 
127 E. R. 1118. 

Annntalion^ ; — Coilsd.Hunt v. Royal Exchange Abhco. (1816), 
5 M. & S. 47. Refd. Fttiknor v. Ritxjldo (1814), 2 M. & S. 
290. Mentd. Wllsou r. Foratcr (1815), 6 Taunt. 25. 

2211. Repurchase by master.] — 

Whore a ship insured had been captured & brought 
into a neutral port, & sold by the captors, & the 
captain bought her for the benefit of the owners, 
they shall only be entitled to recover on a policy 
the sum paid by the captain, & what may be 
expended in her outfit, & cannot recover for a 
total loss. — M’M asters v, Shoolbred (1794), 1 
Esp. 236, N. P. 

Annotations : — ^FoUd. Wllsou v. Forster (1815), 1 Marsh. 
425. Mentd. Havelock v. Rookwood (1799), 8 Term Rop. 
268. 

2212. .] — The seizure & sale of a 

vessel by a neutral stato, no sentence of con- 
demnation by anv competent ct. being shown, 
does not change the property. Therefore, where 
in such a case the master had repurchased the 
vessel, though he acted without authority from the 
a^ured, who refused to accept the ship or repay 
Bim the price the assureds who had not abandoned 
were not permitted to recover for a total loss. — 

J.—VOL. XXEC. 


Wilson v. Forster (1815), 6 Taunt. 25 ; 1 Marsh. 
425; 128E. R. 941. 

2213. Unlikelihood ol recovery — 

Marine Insurance Act, 1906 (c. 41), s. 60.] — A 

neutral ship carrying a cargo of coal & insured 
against the consequence of warlike operations was 
captured by a belligerent, deprived of her cargo, 

& detained for about six weeks, when she was 
released. In an action claiming to recover on the 
policy ; — Held : on the facts, if the present action 
had come on for decision before the above Act, 
the owners would have been entitled to recover 
upon the policy of insurance as for a constructive 
total loss ; before 1906, if the taking of the vessel 
out of the possession of the owners continued in 
operation at the commencement of the action &> 
the owners’ loss, once total, was one which might 
be permanent & was at any rate of uncertain con- 
tinuance, they were entitled to recover for a con- 
structive total loss; but by above Act the test 
of “ unlikehhood of recovery ” had been sub- 
stituted for “ uncertainty of recovery ” ; & the 
owners had not shown that there was more like- 
lihood that they would not, than that they would 
recover the ship, & their claim failed. — Polurrjan 
S.S. Co., Ltd. v. Young, [1915] 1 K. B. 922 ; 84 
L. J. K. B. 1025 ; 112 L. T. 1053 ; 31 T. L. R. 211 ; 
59 Sol. Jo. 285 ; 13 Asp. M. L. C. 59 ; 20 Com. Cas. 
152. C. A. 

Annotalions : — Cons4. Horlock t?. Beal (1916), 114 L. T. 
193. Apld. Roura & Forgas v. Townend, [1919] I K. B. 
189. Befd. Sanday v. British & Foreign Marine Insce., 
[1915] 2 K. B. 781 ; Wilson Bobbin O, v. Green (1915), 
31 T. L. R. 605 ; Moore v, Evans, [1917] 1 K. B. 458 ; 
Wilson Bobbin Co. v. Green (1917), 22 Cora. Cas. 185; 
Coben v. Standard Marine Insce. (1925), 30 Com. Cas. 
139. 

-.] — Pltfs. sold a 
quantity of jute to Spanish buyers under contracts, 
an essential term of which was that the jute should 
be shipped before the end of Jan. 1918. To, 
implement these contracts pltfs., on Sept. 13, 1917, 
chartered the Spanish steamship Igotz Mendi, 
which was under another cliarter to carry a cargo 
of coal from Delagoa Bay to Colombo, to proceed 
to Calcutta to load the jute & to proceed thence 
to Valencia to deliver the cargo. Pltfs., 
anticipating making a profit of £30,000 from the 
venture, took out a policy of insurance with defts. 
for that amount on profit on charter so valued 
against total <te/or constructive loss of steamer only 
from Delagoa Bay via Colombo to Calcutta & 
until sailed. The policy was against marine & 
war risks, including capture by enemies of Great 
Britain, but excluding all claims arising from 
delay. The I gotz Mendi , which sailed from Delagoa 
Bay oil Nov. 4, 1917, with a cargo of coal 
for Colombo, & should have arrived at Calcutta 
during the first week of Dec. was not heard of 
until Feb. 27, 1918, when news arrived that she 
had stranded on the coast of Denmark while in 
charge ©f a German prize crew, she having been 
captured on Nov. 10, 1917, by a German cruiser 
in the Indian Ocean. The prize crew left her on 
Feb. 27, &; she was eventually refloated on Mar. 9 
by a salvage co. employed by the shipowners, & 
was under repair until Sept. 1918, having been 
considerably damaged. Her owners were un- 
insured, & therefore did not, when they heard 
that the ship had stranded, give any notice of 
abandonment. Pltfs., on Mar. 14, 1918, com- 
menced an action claiming for a loss under the 
policy : — Held : (1 ) there was a constructive total 
loss of the vessel, within above sect, on her capture, 
as the balance of probability was that the owners 
would never recover her ; (2) the giving of a notice 
of abandonment was not an essential element of a 

T 
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Insueanoe. 


Sect- 28. — Total loss: Sub-sect, 4, A, (d) (c), <fe 

B. {a) & jb) i,] 

constructive total loss ; (3) the capture of the 
vessel resulted in a total loss to pitfs. of their 
venture ; (4) the fact that the vessel was restored 
to her owners did not preclude pitfs. from recover- 
ing, as their loss was not thereby extinguished ; 
(6) pitfs.’ loss was not one arising from delay within 
the meaning of the policy. — Roura & Forgas 
V. Townend, [1019] 1 K, B. 189 ; 88 L. J. K. B. 
393; 120 L. T. 116; 36 T. L. R. 88; 14 Asp. 
M. L. C. 397 ; 24 Com. Cas. 71. 

2215. Seizure by mutineers — Subsequent 

recovery.] — Valued policy free of average on a 
privateer going on a cruise for four months. The 
crew mutinied & brought the ship home a fortnight 
before the cruise so insured would have determined : 
— Held : the policy not broken. — Pole v. Fitz- 
gerald (1754), Amb. 214; Willes, 650, n. ; 27 
E. R. 142 ; eub nom. Fitzgerald v. Pole, 4 
Bro. Pari. Cas. 439, II. L. ; affg. S. C. sub nom. 
Poole v. Fitzgerai.d (1762), Amb. 145, Ex. Ch. 

Annotations : — ^Elxpld. Polly v. Royal Exchange Assco. 
(1757), 1 Burr. 341. Consd. Goss v. Withers (1768), 
2 Burr. (583. Expld. Hamilton v. Mondes (1761), 2 Burr. 
1198. Consd. Lucoiiat*. Craufurd (1806), 2 Bos. & P. N. 11. 
269- Reid. Brown v. Smith (1813), 1 Dow. 349 ; Falkner 
V. Ritchie (1814), 2 M. & S. 290; Hudson v. Harrison 
(1821), 6 Mooro, C. P. 288. Mentd. Vallozjo v. Wheeler 
(1774), Lofft, 631 ; Milles v. Flctclier (1779), 1 Doug. K. B. 
231 ; Parker v. Potts (1815), 3 Dow. 23, 

2216. .] — Ship insured “at & 

from Liverpool t/O the coast of Africa,” etc., & from 
“ thence to the West Indies, & America.” On her 
arrival on the coast, the crew mutiny, & resolve 
to carry the ship to an enemy’s port ; but, not 
being able to navigate the ve.ssel, this is entrusted 
to the boatswain, who, instead of making for 
Cayenne, as the crew imagined, steered for Bar- 
badoes, where the ringleaders were seized, & some 
executed. Govt, agent takes possession of the 
ship, & sells her, & her outward cargo & stores, 
for the benefit of all concerned : — Held : in these 
circumstu,nces, the assured were entitled to 


V. 

(1813), 1 Dow, 349 ; 3 E. R. 725, H. L. 
Annotation : — Reid. Klcinwort v. Shepard (1859), 1 E. & E. 
447. 

2217. .] — Insurance on ship, & 

the ship during her voyage while loading her home- 
ward cargo was seized by the crew & carried away 
to a distant cotmtry, & her cargo plundered, & 
the ship deserted, but was afterwards retaken by 
another ship, & was brought with a small remaining 
part of her cargo to an English port, not the port 
of her destination, & part of her rigging was gone, 
& she could not be made fit for a voyage again 
without considerable expense in providing a crew 
& stores : — Held : this was not a total loss so as to 
entitle the assured to abandon after notice of 
the recapture. — Falkner v. Ritchie (1814), 2 
M. &8. 290; 105 E. R. 389. 

Annotations: — ^Dbtd. & Distd. Hudson v. Harrison (1821), 
3 Brod. & Bing. 97. Reid. Smith v. Robertson (1814), 
2 Dow. 474; Holdsworth v. Wise (1828), 1 Man. ec 
Ry. K. B. 673 ; Ruys v. Royal Exchange Assce. Corpn., 
[1897] 2 Q. B. 135; Sailing Ship Blairmore Co. r. 
Macredle, [1898] A. C. 593. 

2218. Desertion by crew — Salvage by fresh 

crew.] — A ship received considerable damage from 
tempestuous weather, & the crew, completely 
exhausted, deserted the ship on the high seas for 
the mere preservation of their lives ; &, the ship 
was then taken possession of by a fresh crew, who 


succeeded in conducting her safely into port : — 
Held: (1) such desertion of the crew did not of 
itself amount to a total lose ; (2) the ship having 
been sold imder the decree of the Admlty. Ct. to 

E ay the salvage, & it not appearing that the assured 
ad taken any means to prevent such sale, they 
had no right to abandon, & there was no more 
than a partial loss. — Thornely v. Hbbbon (1819), 
2 B. & Aid. 613 ; 106 E. R. 463. 

Annotations: — As to (1) Reid. Kemp v. Halllday (1866), 6 
B. & S. 728. As to (2) Sxpld. « Distd. Holdsworth v. 
Wise (1828), 7 B. (fc C. 794 ; Parry r. Aberdeia (1829), 
9 B. &: O. 411. Consd. Rosetto v. Gurney (1851), 20 
L. J. C. P. 257 ; Stringer v. English & Scottlali Marine 
Insoe. (1870), 10 B. & S. 770. E^ld. & Diitd. Cossman 
V. West, Cossman v. British America Assce. (^1887), 13 
App. Cas. 160. Reid. Doan v. Hornby (1854), 3 £. &; B. 
180. 

2219. .] — (1) The Royal Exchange Assur- 

ance CO. is liable for a total loss upon a cargo of 
corn, where the ship from the perils insured against, 
becomes incapable of pursuing the voyage &- 
another vessel cannot be procured to forward the 
corn to its port of destination. 

Where a ship is obliged to put back & the 
damage she has sustained is of such a nature that 
she cannot pursue her voyage, & other ships cannot 
be procured to take the cargo, this is a total loss of 
ship, cargo & freight, however inconsiderable the 
damage sustained may be, because the voyage in 
contemplation is off. 

(2) A policy of insurance on money lent to the 
captain payable out of the freight is illegal ; & the 
premium cannot be recovered back from the under- 
writers — Wilson v. Royal Exchange Assurance 
Co. (1811), 2 Camp. 623, N. P. 

Annotation: — As to (1) Folld. Parry r. Abordebi (1829), 
Dan. tfc LI. 228. 

2220. .] — Doyle r. Dallas, No. 2120, ante. 

(e) Special Provisions in Policy. 

2221. Insurers only to be liable for absolute 
damage — Whether constructive total loss coveredO 

— A policy of marine insurance effected by pltf. 
with defts. a mutual insurance co., incorporated 
certain bye-laws of the co. indorsed thereon. 
The policy {inler alia) expressed it to be thereby 
declared that the acts of the assurer or assured 
in recovering, saving, or preserving the pro- 
perty insured should not be considered a waiver 
or acceptance of abandonment. One of the bye- 
laws provided that in the event of any ship 
being stranded or damaged, & not taken into 
a place of safety, it should be lawful for the 
directors of the co. to use every possible means 
in their power to procure the safety of the ship, 
the owner bearing his proportion of the expense 
incurred ; & that no acts of the co. or its agents 
under or in pursuance of the power thereby 
reserved to the co. should be deemed, or taken to 
be, an acceptance or recognition of any abandon- 
ment, of which the assured might have given notice 
to such CO., & the co. under any circumstances 
should only pay for the absolute damage caused 
by the perils insured against, which was in no cAse 
to exceed the sum insured. Pltf.’s vessel was, 
while the policy was in force, damaged by perils 
of the sea to such an extent that the cost of 
repairing would have amounted to more than the 
ship would have been worth when repaired. 
Pltf. within a reasonable time gave notice of 
abandonment : — Held : a constructive total loss 
was covered by the policy & by the bye-laws, 


PART 11. SECT. 28, SUB-SECT. 4.— 
A. (•). 

n. Insurers* limited liabUiiy for total 
loss — Assured’s rights on constructive 


total loBS .^ — Where a ship is Insured 
?? policy, with a condition 

that the insurers will not bo liable as 
for a total lose, unless the estimated 
cost of repairing damage shall exceed 


the declared vaJue, such condition 
does not affect the right to abandon, 
in case of a constructive total loss, 
though it affects the right to recover 
lor a total lose. — O obr v. STAKnABD 
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&i pltf. could maintain an action. — ^Forwood v. 
North Wales Mutual Marine Insurance Co. 
(1880), 0 Q. B. D. 732 ; 49 li. J. Q. B. 693 ; 42 
L. T. 837 ; 28 W. R. 938 ; 4 Asp. M. L. C. 293, 
C. A. 

2222. Liability it ship stranded tor fixed period — 
Special provision when ice-bound — Meaning ot 
“ open water.**] — Re Sunderland S.S. Co. & 
North of England Iron Steamship Insurance 
AssocN. (1894), 11 T. L. R. 106 ; 14 R. 196, C. A. 

Annotation : — Apld. Howland & Marwood S.S. Co. v. Maritime 

Inpco. (1901), 17 T. L. R. 510. 

2223. Impossibility to salve within that 

lime — Salvage possible at tuture date.] — A rule 
of a mcurine insurance co. provided that if any ship 
insured in the co. had been stranded & remained 
in such position for a period of six months, & 
during such period it had been found impracticable 
to save her, the ship should be held to be a con- 
structive total loss, & the insured member might 
abandon her. 

A vessel insured under a policy, which incor- 
porated the above rule, was stranded, & remained 
stranded for more than six months, during which 
time she was not saved, but it was admitted that 
it would be practicable to save the vessel at a 
future date : — Held : the vessel, not having been 
saved within the six months, was a constructive 
total loss. — Rowland Sc Marwood S.S. Co., Ltd. 
V. Maritime Insurance Co. Ltd., (1901), 17 
T. L. R. 616 ; 6 (Wi. Cas. 160. 

2224. Increased value policy — Liability if cost 
of repairs 80 per cent, of value in “all risks** 
policy — Interpretation of clause.] — Sailing Ship 
Holt Hii^l Co. v. United Kingdom: Marine 
Assocn., No. 2168, ante, 

B, Of Cargo, 

la) Necessity for Notice of Ahandoninenl. 

See Sect. 24, sub-sect. 1, post, 

(6) What amounts to Constructive Total Loss, 
i. Damaged Cargo. 

Sec _ Marine Insurance Act, 1906 (c, 41), 

s. * 

Constructive loss followed by justifiable sale.]- 

See Sub-sect. 2, E. (c), ante. 

2225. General rule.] — As a general rule, where 
the whole or any part of a cargo, having suffered 
sea-damage, is practically capable of being sent 
in a marketable state to its port of destination, 
the master cannot sell, nor can the assured recover 


Liverpool. Shortly after she sailed, the vessel 
received sea-damage, & was compelled to put 
back to refit. The repairs & expenses amounted 
to £1,800, to raise which the master hypothecated 
the ship & cargo for £1,850 by a bottomry-bond 
payable ten days after her arrival at the port of 
delivery. The ship again sailed, &, before her 
arrival, was wrecked, & carried into Cork by 
salvors, where, the cargo being found to be con- 
siderably damaged, Sc the vessel not worth re- 
pairing, both were sold. The jury found that 
about one half of the wheat might have been dried, 

& conveyed from Cork to Liverpool, at a cost 
less than its value on its arrival at TAverpool. 
The vessel & cargo were taken possession of by the 
Ct. of Admlty., who directed their sale, by whom 
£450, Sc cost.s were awarded to the salvors, Sc 
£188 & costs to the holders of the bottomry bond : 
— Held: (1) the evidence disclosed a partial loss 
only ; (2) in ascertaining whether or not it was 
practicable to send the whole or any part of the 
cargo to its port of destination in a marketable 
state, the jury were bound to take into considera- 
tion the cost of unshipping the cargo, the cost of 
drying & warehousing it, the cost of transhipping 
it into a new bottom, & the cost of the difference 
of transit, if it could only be effected at a higher 
than the original rate of freight, adding the salvage 
allowed in proportion to the value of the cargo 
saved ; but not the debt Sc costs paid to the holdei's 
of the bottomry bond *, & the loss would be total 
or partial, as the aggregate of these exceeded or fell 
sliort of the value of the cargo when delivered at 
the port of discharge. — Rosetto v. Gurney 
(1851), 11 0. B. 176 ; 20 L. J. C. P. 257 ; 17 L. T. 
O. S. 242 ; 15 Jur. 1177 ; 138 E. R. 438. 
Annotations: — As to (2) Apld. Famworth v. Hyde (1866), 
L. R. 2 C. P. 204. Consd. Komp v. HalUday (1866), 6 
R. & S. 723 ; Svendsen v. Wallace (1885), 10 App. 

404. Reid. Groat Indian Peninsula Ry. v. Saunders 
(1861), 1 B. & S. 41 ; Adams v. Mackenzie (1863), 13 
E. B. N. S. 442 ; Kidston v. Empire lusce. (1866), L. R. 
1 O. P. 535 ; Meyer v. Ralll (1876), 1 C. P. D. 358 ; 
Assiourazioni Generali u. S.S. Bessie Morris Co., [1892] 
1 Q. B. 571 ; Macbeth v. Maritime Insce., (19081 A. C. 
144 ; British & Foreign Marine Insco. v. Sanday, [1916] 
1 A. C. 650 ; Wilson Bobbin Co. v. Green, (1917] 1 K. B. 
H60. Ocncrally, Reid. The Bahia (1864), 11 Jur. N. S. 90. 
Mentd. The Newport (1858), Sw. 335. 

2226. Sale price less than freight.] — Where 
salvage falls short of the freight it is a total loss. — 
Boyfield V. Brown (1736), 2 Stra. 1065 ; 93 
E. R. 1035. 

2227. .] — Mason v. Skurray (1780), 1 

Park on Marine Insurances, 8th ed. p. 253 ; 
Marshall on Marine Insurances, 4th ed. p. 185, N. P. 


as for a total loss. If the damage cannot be re- 
paired without laying out more money than the 
thing is worth, the reparation is impracticable. 
Sc therefore, as between the underwriters Sc the 
assured, impossible : if it can, the cargo is then 
practically capable of being sent in a marketable 
state to its port of destination, the master cannot 
sell it, & the assured cannot recover as for a con- 
structive total loss. The same rule applies, if a 
part only of the cargo can be saved. A cargo 
consisting of 3,700 quarters of wheat, valued at 
£6,400, was insured on a voyage from Odessa to 


Annotations : — Consd. Cocking®. Fraser (1785), 4 Doug. K. B. 
295. Refd. Bird v. Appleton (1800), 1 East, 111 : Ander- 
son V. Royal Exchai^o Assoc. (1805), 3 Smith, K. B. 48 ; 
Gabay c. Lloyd (1825), 5 Dow. & Ry. K. B. 641 ; Hart 
V. Standard Marino Insco. (1889), 22 Q. B. D. 499. 

2228. .] — Insurance at Sc from C. to L. 

on goods, in a ship by name, until the same should 
be there safely discharged Sc landed, rice free of 
particular average, Sc the ship with rice & other 
goods arrived within the limits of the port of L., 
but before she could be brought to her moorings 
or be at all unloaded, ran aground & was wrecked, 
& the whole cargo was greatly damaged, & was 


FiRK & MARINK iNStTRANCE CO. OF 
Nf>w Zealand (1881), 7 V. L. R. 504. 
—AUS. 

PART II. SECT. 23. SUB-SECT. 4.— 
B. (b) i. 

2226 1. Oencral rule.] — When a cargo 
was injured, 3r the vessel was so 
damai^ as to be forced Into a port 
of refuge, from whence she could not 
reach her port of destination, without 
such a delay as would have occasioned 


the total destruction of the cargo, the 
owners may abandon Sc claim for 
total loss. — Fairbanks v. Union 
Marine Insurance Co. (1866), 3 
N, S. R. (2 Thom.) 67.— CAN. 

2228 i. Sale price less than freight .] — 
Held : In the absence of conclusive 
evidence that the cor^ might not have 
been sent on to Its destination, at an 
expense lees than its probable value 
there, the loss must be considered 
partial. — W atson v. Mercantile 


Marine Insurance Co, (1873), 9 
N. S. R. 396.— CAN. 

o. Damaged goods sold — liecon- 
ditioned by purchaser — Damage found 
sliffft#.}— H eard & Hall ®. Prince 
Edward Island Marine Insurance 
Co. (1871), 1 P. E. I. 381.— CAN. 

. Goods damaged but marketable .] — 
ore goods on board a ship that was 
wiecked, although much damaged, 
wore of such merohantablo value as to 

T 2 
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Insubance. 


Sect 23 . — Total loss: Suh-sect, 4, B. (6) i., ii. 
<fc ill.] 

taken out of her in craft, & carried to the con- 
signees at L. & sold, & produced upon the whole 
little more than sufficient to pay freight & salvage, 
but the rice did not produce sufficient to pay the 
freight : — Held : this was a case of particular 
average only, therefore as to the rice the under- 
writer was exempted by the warranty. — Glennie 
V. London Assurance Co. (1814), 2 M. & S. 371 ; 
105 E. R. 420. 

Annotatioiis : — ^Reld. Hudson v. Harrison (1821), 6 Moore, 
C. P. 288 ; Dixon v. Reid (1822), 6 B. & Aid. 597 ; Roux 
V. Salvador (1836), 3 Ring:. N. C. 266 ; Rail! v. Janson 
(1856), 6 E, & B. 422 ; Francis v. Boulton (1896), 66 
L. J. Q. B. 153. 

2229. Goods unprofitable to assured.] — Where 
the ship was wrecked, but the goods were brought 
on sliore^ though in a very damaged state, so that 
they became unprofitable to the assured : — Held : 
the underwriters on the goods, who w’ere freed by 
the policy from particular average, could not be 
made liable as for a total loss by a notice of 
abandonment. — Thompson v. Royal Exchange 
Assurance Co. (1812), 16 East, 214 ; 104 E. R. 
1070. 

Annotaiions : — Consd. Hunt v. Royal Exchange Assce, 
(1816), 5 M. Sc S. 47 ; Roux v. Salvador (1836), 3 Bing. 
N. C. 266. Mentd. Barr v. Gibson (1837), 3 M. & W. 390. 

2230. Goods capable of being reconditioned — For 
less than value.] — Rosetto v, Gurney, No. 2225, 
ante, 

2231. .] — Earn worth v. Hyde, No. 

2132, ante. 

2232. Part of goods marketable.] — The Cureem 
Bux, Lecott V. Gurney (1858), 7 L. T. 280. 

ii. Frustration of Adventure. 

2233. Ship unable to proceed — Impossibility of 
forwarding part of goods.] — Manning v. Newn- 
HAM, No. 2199, ante. 

2234. Impossibility of forwarding cargo.] — 

Wilson v. Royal Exchange Assurance Co., No. 
2219, ante. 

2235. Goods partially damaged — Im- 

perishable goods.] — Where goods were insured “ at 
& from London to Quebec, warranted free of 
particular average ” & the ship was diiven back 
from tho banks of Newfoundland & obliged to 
put into Kinsale, where it was impossible to repair 
her so as to enable her to complete the voyage 
the same season, & the goods, which though not of 
a perishable nature were to a certain degree 
damaged, could not be forwarded the same season 
by any other conveyance : — Held : the assured 
could not by giving notice of abandonment come 
upon the underwriters for a total loss. — Anderson 
b. Wallis (1813), 2 M. & S. 240 ; 3 Camp. 440 ; 105 
E. R. 372. 

Annotaiions ;~Apld. Everth v. Smith (1814), 2 M. & S. 278. 
Consd. Falkner v. Ritchie (1814), 2 M. & S. 290. Folld. 
Hunt V. Royal Exchange Assce. (1816), 5 M. & B. 47. 
Distd. Idle v. Royal Exchange Assce. (1819), 8 Taunt. 
755. Consd. Hudson v. Harrison (1821), 6 Moore, C. P. 
288. Distd. Dixonv. Reid (1822), 5 B.& Aid. 597. Consd. 
Roux V. Salvador (1836), 3 Bing. N. C. 266 ; British & 
Foreign Marine Insce. v. Sanday, [1910] 1 A. C. 660; 
Moore v. Evans, [1917] 1 K. B. 458. nofd. Naylor v. 
Taylor (1829), 9 B. & C. 718 ; Navone v. Haddon (1850), 
9 C. B. 30 ; Royal Exchange Assce. v. M'Swlney (1850), 
16 L. T. 0. S. 22 ; Great Indian Peninsula Ry. v. Saunders 
(1862), 2 B. & S. 266 ; Rodocanachi v. Elliott (1874), 
L. R. 9 C. P. 618. 

2236. Detention by peril Insured against — 

Outbreak of war — Effect of Marine Insurance Act, 


1906 (c. 41).] — Two British vessels laden with 
merchandise belonging to British merchants for 
sale in Germany Were on a voyage from the 
Argentine to Hamburg when war broke out 
between the United Kingdom & Germany & the 
further prosecution of the voyage became illegal. 
The cargo owners had insure(i the goods on both 
vessels by identical voyage policies in the ordinary 
form, & the perils insured against included re- 
straints of princes. Shortly after the outbreak 
of the wai* the vessels were directed, in one case 
by a French cruiser & in the other case by the 
shipowners at the suggestion of the Admii-alty, 
to proceed to British ports, which they did. The 
cargo owners warehoused their goods & gave 
notice of abandonment to their underwriters 
claiming a constructive total loss : — Held : (1) the 
rule that, where goods are insured by a marine 
policy at & from the port of loading to the port 
of destination, the frustration of the voyage by 
detention of the goods for an indefinite time by a 
peril insured against entitles the owner, on giving 
notice of abandonment, to recover as from a 
constructive total loss has not been altered by 
above Act, & still prevails ; (2) the loss was 

directly caused by His Majesty’s declaration of war, 
which was a restraint of princes within the moaning 
of the policies; therefore, there w'as a constructive 
total loss of the goods on both ships by a peril 
insured against, & the cargo owmers were entitled 
to recover. — British & Foreign Marine Insur- 
ance Co., Ltd. v. Sanday (Samuel) <fc Co., [1910] 
1 A. C. 650 ; 85 L. J. K. B. 650 ; 114 L. T. 621 ; 
32 T. L. R. 266 ; 60 Sol. Jo. 253 ; 13 Asp. M. 1.. C. 
289 ; 21 Com. Cas. 154, H. L. ; affg. S. C. sub nom. 
Sanday & Co. v. British A; Foreign Marine 
Insurance Co., [1915] 2 K. B. 781, C. A. 

Annotaiions : — As to (1) Refd. Wilson Bobbin Co. v. Orcen, 

[1917] 1 K. B. 860. As to (2) Distd. Bockor, Gray v. 

London Assce. Corpn., [1918] A. C. 101. Folld. Fooks v. 

Smith, (1924) 2 K. B. 508. Refd. Russian Bank for 

Foreign Trade v. Excess Insco., [1918] 2 K. B. 123. 

OeneraUy, Refd. ABsoclatod Oil Carriers r. Union Insce. 

Soc. of Canton, [1917] 2 K. B. 184. Mentd. Mitsui f. 

Watts, Watts, [1916] 2 K. B. 826 ; F. A. Tumplln B.B. Co. 

V. Anglo-Mexican Petroleum Products Co., [1916] 1 K. B. 

485 ; Furnoss, Withy e. Redoriaktiegolabet Banco, [1917] 

2 K. B. 873 ; Ertol Bieber e. Rio Tinto Co., Dynamit 

Act. V. Same, Vereinigto KOnlgs & Laurahiltte Act. v. 

Same, [1918] A. C. 260. 

2237. Obstruction of voyage by belligerent 

— Where not unlikely that goods would reach 
destination.] — Wilson Brothers Bobbin Co., 
Ltd. V. Green, No. 1921, ante. 

2238. Fear of capture by enemy — Whether 

within perils insured against.] — Becker, Gray & 
Co. V. London Assurance Corpn., No. 1676, ante. 

2239. Imminent outbreak of war.] 

-Where by a peril insured against there is a 

constructive total loss & no notice of abandonment 
is given, then, if in the ordinary course of an un- 
broken sequence of events following upon the peril 
insured against the constructive total loss becomes 
an actual total loss, the underwriter is liable in 
respect of the tot-al loss. 

Goods on an Austrian ship bound to Bourgas 
were insured {inter alia) against loss by restraint 
of princes. In view of the imminent outbreak of 
war the Austrian Govt, issued general instructions 
to Austrian shipowners to put their ships in safety, 
A accordingly the above ship, by order of the 
owners, put into Trieste, A did not complete hei 
voyage, the above goods being landed there 


make it worth while to send them on 
to their port of destination : — Held : 
a claim for constructive total loss was 
maintainable. — L atham t?. Hurruck- 
CHAND SOORATRAM (1878), I. L. R. 4 


Bom. 314.— IND. 

PART II. SECT. 23, SUB-SECT. 4 .— 
B. (b) ii. 

2234 i. Ship unable to proceed — /m- 


corpo.}— E aS' 
Indian Ry. Co. v. Australasian In 
surance Co. (1871), 6 B. L. R. 218 
7 B. L. R. 347.— IND. 
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No notice of abandonment was given. About a 
year later the Austrian Govt, requisitioned the 
goods & sold them, this being held to be an actual 
total loss ; — Held : ( 1 ) this was a constructive total 
loss caused by restraint of princes ; (2) as the 
confiscation was not an event which in the ordinary 
sequence of events followed the restraint of princes 
the underwriter was not liable for the total loss. — 
PooKS V. Smith, [1924] 2 K. B. 608 ; 94 L. J. K.B. 
23; 132 L. T. 486; 16 Asp. M. L. C. 48.5; 30 
Com. Oas. 97. 

2240. Voyage rendered impossible by act of 

enemy — Closing of Dardanelles — Effect of delay.] — 

Russian Bank for Foreign Trade v. Excess 
Insurance Co., No. 1760, ante. 

2241. Embargo on goods.] — A policy of assur- 
ance on a ship ^ stores “ at & from a port ” in 
a foreign country, in the common form against 
arrests of princes, people, etc. extends to an 
embargo laid on by the Govt, of that country 
in the loading port, & if the embargo continue, the 
assured may abandon & recover as for a total loss. 
— Botch v. Edie (1795), 6 Term Bep. 413 ; 101 
E. B. 623. 

Annntaiions : — ^Reld. Toutens: v. Hubbard (1802), .'I bos. & P. 

291 ; Rodocanachl v. Elliott (1873), L. R. 8 C. P. 649 ; 

Sanday v. RritLsh & J'urcigu Marino Insco., [1915] 2 K. B. 

781. 

2242. When act of foreign assured's own 

country.] — A foreigner insuring in this country 
his ship or goods on a voyage is not entitled to 
abandon upon an embargo laid on the property 
in the ports of his own country, as his assent is 
virtually implied to every act of his own govt. 
& makes such embargo his own voluntary act. 
Goods having been consigned by such foreigner 
on his own account Sc risk to British merchants 
here, who in consequence of such consignment 
made advances to the foreigner, & made insurance 
upon the goods on his account ; debiting him 
wdth the premiums ; & the goods were afterwards 
abandoned in consequence of such embargo : — 
Held : as the foreigner could not recover against 
the underwriters, his consignees could not recover 
their advances under a policy made for the benefit 
of the foreigner, though made in their names, as 
interest might appear ; however they might have 
insured their sepai’ate interests by a policy made 
on their own account. 

In all questions arising between the subjects 
of different states, each is a party to the public 
authorisation acts of its own government ; &, 

on that account, a foreign subject is as much 
incapacitated from making the consequences of 
an act of state the foundation of a claim to 
indemnity upon a British subject in a British ct. 
of justice, as he would be if such act had been done 
immediately & individually by such foreign subject 
himself (Lord Ei>lenborough, C..T.). — Conway 
V. Gray (1809), 10 East, 636 ; 103 E. B. 879. 

Annotations : — Folld. Monnott v. Bonham (1812), 16 East, 

477. Distd. Simeon v. Bazett (1813), 2 M. & S. 94 ; 

Fllndt V. Scott (1814), 5 Taunt. 674 ; Camelo v. Britton 

(1820), 4 B. & Aid. 184. Dbtd. Aubort v. Gray (1862). 

3 B. & S. 169. Consd. Janson v. Drefontein Consolidated 

Mines, [1902] A. C. 484. Reid. Usparichar. Noble (1811), 

13 East, 332. 

2243. S. P. Conway v, Forbes (1809), 10 Fast, 
539 ; 103 E. B. 880. 

Annoiatifnw : — Distd. Simeon r. Bazett (1813), 2 M. & S. 

94. Dbtd. Aubert v. Gray (1861), 3 B. & S. 163. 

2244. S. P. Maury v. Shedden (1809), 10 East, 
640 ; 103 E. B. 881. 

Annotations : — Diltd. Schnakonog v. Andrews (1814), 5 

Taunt. 716. Dbtd, Aubert v. Gray (1861), 3 B. & S. 163. 

2245. Prohibition on landing cargo — Slaughter 
of cattle.] — Pltf., having shipped goods on an 
adventure to St. P., on board a vessel chartered 


for the purpose, made insurance on ship & goods 
in the common printed form, in blank ; & by a 
written memorandum in the policy “ the under- 
writers agreed to pay a total loss in case the ship 
Ann should not be allowed by the Bussian Govt, 
to discharge her cargo at St. P., on which voyage 
the vessel had then sailed chartered by pltfs.” : — 
Held : the insured were entitled to recover upon 
this policy on an allegation that the vessel on her 
arrival at St. P. was not allowed by the Russian 
Govt, to discharge her cargo, but was obliged to 
return back with it by which the value of the cargo 
was reduced below the amount of the invoice 
price, together with the charges paid thereon, & 
the premiums of insurance, etc. — P uller v, 
Glover (1810), 12 East, 124 ; 104 E. B. 49. 

2246. Though landing not Impossible.] 

— Cattle were insured on a voyage from Liverpool 
to Buenos Ayres against the usual marine risks, 
including restraints of princes & peoi)le, & also 
against all risks of mortality & injury from any 
cause whatever. On arrival at Buenos Ayres 
the cattle were not allowed to be landed by order 
of the Argentine Govt-, on account of certain 
other cattle on board suffering from cattle disease. 
The cattle insured were taken to sea Sc slaughtered, 
& in doing so the assured acted as a prudent un- 
insured owner would have done. No notice of 
abandonment was given to the underwriters : — 
Held : as in the circumstances it was not impossible 
that the difficulty of landing the cattle might 
have been got over, the loss was not an absolute 
one, but was a constructive total loss, & the under- 
writers were not liable for the loss in the absence 
of a notice of abandomncnt. — M ansell & Co. v. 
Hoade (1903), 20 T. I.. B. 150. 

Annotation : — Reid. Sanday v. British & Foreipn Marine 

Inscc., [1915] 2 K. B. 781. 

iii. Deprivation of Possession. 

2247. Capture & recapture of ship — Followed by 
sale of cargo — For benefit of employers.] — A ship 
& goods being insured for a voyage, if the ship is 
taken & recaptured, & on the recapture the captain 
acting fairly for the benefit of his employers, sells 
the ship & cargo, Sc thereby puts an end to the 
voyage, the insured shall recover as for a total 
loss.— M illes V. Fletcher (1779), 1 Doug. K. B. 
231; 99E. R. 151. 

Annotationf ! : — Consd. Hadklnsou r. Robinson (1803), 3 

Bos. & P. 388. Apld. Idle r. Royal Exchange Assce. 

(1819), 3 Moore, C. P. 115. Consd. Readu. Bonham (1821), 

3 Brod. & Bing. 147. Reid. Plantamour v. Staples (1781), 

3 Doug. K. B. 1 ; Reid u. Darby (1808), 10 East, 143 ; 

Young 1 ’. Turing (1841), 2 Man. & G. 593. Mcntd. 

Blalrmore Sailing Ship Co. v. Macredie, [1898] A. C. 593. 

2248. .] — CoLOGAN V. London 

Assurance Co., No. 2068, onfe. 

2249. Sale to pay salvage.]— HeZd ; 

the underwriters on goods insured from IxDndon 
to Demerara were only liable for an average loss 
where the shm being captured Sc recaptured was 
sent into St. Thomas’s stripped of all her hands, & 
the captain not being able on his arrival there to 
procure a fresh crew, or to raise money to pay the 
salvage, immediately sold the ship Sc cargo, Sc 
broke up the adventure. — U nderwood v. Robert- 
son (1815), 4 Camp. 138, N. P. 

2260. Sale by order of foreign court.] — 

— Stringer v. English & Scottish Marine 
Insurance Co., No. 2067, ante. 

2251. Cargo damaged by delay.] — 

M‘ Andrews v. Vaughan (1793), 1 Park on 
Marine Insurances, 8th ed. p. 262. 

Annotations: — ^Rafd. Hadklnson v. Robinson (1803), 3 

Bos. & P. 388 ; Anderson v. Royal Exchange Assce, (1805), 
3 Smith, K. B. 48. 
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Sect, 23 . — Total loss: Sub-sect. 4, B. (6) i., ii, 

& in.] 

taken out of her in craft, & carried to the con- 
signees at L. & sold, & produced upon the whole 
little more than sufficient to pay freight & salvage, 
but the rice did not produce sufficient to pay the 
freight : — Held : this was a case of particular 
average only, therefore as to the rice the under- 
writer was exempted by the warranty. — Glennie 
V. London Assurance Co. (1814), 2 M. & S. 371 ; 
105 E. R. 420. 

Annotations: — Refd. Hudson v. Harrison (1821), C Moore, 
C. P. 288 ; Dixon v. Reid (1822), 5 B. & Aid. 597 ; Roux 
V. Salvador (1836), 3 Bine. N. C. 266 ; Ralll v. Janson 
(1856), 6 E. & B. 422 r^’rancis v. Boulton (1895), 66 
L. J. Q. B. 153. 

2229. Goods unprofitable to assured.] — Where 
the ship was 'WTecked, but the goods were brought 
on shore, though in a very damaged state, so that 
they became unprofitable to the assured : — Held : 
the underwriters on the goods, who were freed by 
the policy from particular average, could not be 
made liable as for a total loss by a notice of 
abandonment. — Thompson v. Royal Exchange 
Assurance Co. (1812), 16 East, 214 ; 104 E. R. 
1070. 

Annotatiems : — Consd. Hunt v. Royal Exchange Assce. 
(1816), 5 M. S. 47 ; Roux v. Salvador (1836), 3 Bing. 
N. C. 266. Mentd. Barr t?. Gibson (1837), 3 M. & W. 390. 

2230. Goods capable of being reconditioned — For 
less than value.] — Rosetto v. Gurney, No. 2225, 
ante. 

2231. .] — Farnworth v. Hyde, No. 

2132, ante. 

2232. Part of goods marketablej — The Cureem 
Bux, Lecott V. Gurney (1858), 7 L. T. 286. 

ii. Frustration of Adventure. 

2233. Ship unable to proceed — Impossibility of 
forwarding part of goods.] — Manning v. Newn- 
HAM, No. 2199, ante. 

2234. Impossibility of forwarding cargo.] — 

Wilson v. Royal Exchange Assurance Co., No. 
2219, ante. 

2235. Goods partially damaged — Im- 

perishable goods.] — Wliere goods were insured “ at 
& from l.ondon to Quebec, warranted free of 
particular average ” & the ship was driven back 
from the banks of Newfoundland & obliged to 
put into Kinsale, where it was impossible to repair 
her so as to enable her to complete the voyage 
the same season, & the goods, which though not of 
a perishable nature ware to a certain degree 
damaged, could not be forwarded the same season 
by any other conveyance ; — Held : the assured 
could not by giving notice of abandonment come 
upon the underwriters for a total loss. — Anderson 
V. Wallis (1813), 2 M.&S. 240 ; 3 Camp. 440 ; 105 
E. R. 372. 

Annolaiions Apld. Everth v. Smith (1814), 2 M. & S. 278. 
Cojud. Falkner v. Ritchie (1814), 2 M. & S. 290. Folld. 
Hunt r. Royal Exchange Assee. (1816), 5 M. & S. 47. 
Distd. Idle V. Royal Exchange Assce. (1819), 8 Taunt. 
755. Consd. Hudson v. Harrison (1821), 6 Moore, C. P. 
288. Distd. Dixon V. Reid (1822), 6 B. & Aid. 697. Consd. 
Roux V. Salvador (1836), 3 Bing. N. C, 266; British & 
Foreign Marine Insce, v. Sanday, [1916] 1 A. C. 050 ; 
Moore v. Evans, [1917] 1 K. B. 458. Befd. Naylor v. 
Taylor (1829), 9 B. & C. 718 ; Navone v. Haddon (1850), 
9 C. B. 30 ; Royal Exchange Assce. v. M'Swiney (1850), 
16 L. T. O. S. 22 ; Great Indian Peninsula I^. e. Saxmders 
(1862), 2 B, & S. 266; Rodocanachl v. Elliott (1874), 
L. R. 9 C. P. 618. 

2236. Detention by peril insured against — 

Outbreak of war — Effect of Marine Insurance Act, 


1906 (c. 41). 1 — Two British vessels laden with 
merchandise belonging to British merchants for 
sale in Germany were on a voyage from the 
Argentine to Hamburg when war broke out 
between the United Kingdom & Germany & the 
further prosecution of the voyage became illegal. 
The cargo owners had insured the goods on both 
vessels by identical voyage policies in the ordinary 
form, & the perils insured against included re- 
straints of prmces. Shortly after the outbreak 
of the war the vessels w'ere directed, in one case 
by a French ci*uiser & in the other case by the 
shipowners at the suggestion of the Admiralty, 
to proceed to British ports, which they did. The 
cargo owners warehoused their goods &; gave 
notice of abandonment to their unden^Titers 
claiming a constructive total loss : — Held : (1) the 
rule that, where goods are insured by a marine 
policy at & from the port of loading to the port 
of destination, the frustration of the voyage by 
detention of the goods for an indefinite time by a 
peril insured against entitles the owner, on giving 
notice of abandonment, to recover as from a 
constructive total loss has not been altered by 
above Act, & still prevails ; (2) the loss W'as 

directly caused by His Majesty’s declaration of war, 
which was a restraint of princes within the meaning 
of the policies ; therefore, there was a constructive 
total loss of the goods on both ships by a peril 
insured against, &. the cargo owners were entitled 
to recover. — British & Foreign Marine Insur- 
ance Co., Ltd. v. Sanday (Samuel) ^ Co., [1916] 
1 A. C. 650 ; 85 L. J. K. B. 650 ; 114 L. T. 621 ; 
32 T. L. R. 266 ; 60 Sol. Jo. 253 ; 13 Asp. M. I.. C. 
289 ; 21 Com. Cas. 154, H. L. ; ajfg. 8. C. sub nom. 
Sanday & Co. v. British & Foreign Marine 
Insurance Co., [1915] 2 K. B. 781, C. A. 

Annotations : — As (o (1) Refd. Wilson Bobbin Co. r. Green, 

[l917] 1 K. B, 860. As to (2) Distd. Booker, Gray r. 

London A-ssco. Corpn., [i918] A. C. 101. FoUd. Fooks v. 

Smith, [1924] 2 K. B. 608. Refd. Russian Bank for 

Foreign Trade r. Excess Insce., [1918] 2 K. B, 123. 

Oenerally, Refd. Associated Oil Carriere v. Union Insce. 

Soc. of Cant-on, [1917] 2 K. B. 184. Mentd. Mitsui v. 

Watts, Watts, [1916] 2 K. B. 826 ; F. A. Tamplln S.S. Co. 

V. Anglo -Mexican I’etroloum Products Co., [1916] 1 K. B. 

485 ; Furness, Withy v. Redorlaktiogolabet Banco, [1917 ] 

2 K, B. 873 ; Ertol Blebor v. Rio Tlnto Co., Dynaniit 

Act. V. .Same, Vereinlgte KOnlgs & Laurahiitte Act. v. 

Same, [1918] A. C. 260. 

2237. Obstruction of voyage by belligerent 

— Where not unlikely that goods would reach 
destination.] — Wilson Brothers Bobbin Co., 
Ltd. V. Green, No. 1921, ante. 

2288. Fear of capture by enemy — Whether 

within perils insured against.] — Becker, Gray & 
Co. V. London Assurance Corpn., No. 1675, ante. 

2239. Imminent outbreak of war.] 

-Where by a peril insured against there is a 
constructive total loss & no notice of abandonment 
is given, then, if in the ordinary course of an un- 
broken sequence of events following upon the peril 
insured against the constructive total loss becomes 
an actual total loss, the underwriter is liable in 
respect of the total loss. 

Goods on an Austrian ship bound to Bourgas 
were insured (inter alia) against loss by restraint 
of princes. In view of the imminent outbreak of 
war the Austrian Govt, issued general instructions 
to Austrian shipowners to put their ships in safety, 
& accordingly the above ship, by order of the 
owners, put into Trieste, & did not complete her 
voyage, the above goods being landed there. 


make it worth while to send them on 
to their port of doBtination ; — Held : 
a claim for constructive total loss was 
maintainable. — Latham v. Hurbuck- 
CHAND SOORATRAM (1878), I. L. R. 4 


Bom. 314.— IND. 

PART II. SECT. 23, SUB-SECT. 4.— 
B. (b) 11, 

2234 i. Ship unable to proceed — Ini- 


f ossibilUv of forwarding cargo.] — East 
ND iAN Ry. Co. V. Australasian 1n- 
suRANOR Co. (1871), 6 B. L. R. 218 ; 
7 B. L. R. 347.— IND. 
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No notice of abandonment was given. About a 
year later the Austrian Govt, requisitioned the 
goods & sold them, this being held to be an actual 
total loss ; — Held : ( 1 ) this was a constructive total 
loss caused by restraint of princes (2) as the 
confiscation was not an event which in the ordinary 
sequence of events followed the restraint of princes 
the underwriter was not liable for the total loss. — 
FooKS V. Smith, [1924] 2 K. B. 508 ; 94 L. J. K.B. 
23 ; 132 L. T. 486 ; 16 Asp. M. L. C. 435 ; 30 
Com. Oas. 97. 

2240. Voyage rendered impossible by act of 

enemy — Closing of Dardanelles — Effect of delay.] — 

Hussian Bank for Foreign Trade v. Excess 
Insurance Co., No. 1750, ante. 

2241. Embargo on goods.] — A policy of assur- 
ance on a ship A- stores “ at & from a port ” in 
a foreign country, in the common form against 
arrests of princes, people, etc. extends to an 
embargo laid on by the Govt, of that country 
in tlie loading port, & if the embargo continue, the 
assured may abandon &> recover as for a total loss. 
— Botch v. Edie (1795), 6 Term Rep. 413 ; 101 
E. It. 623. 

Annotations : — Reid. Toutonff v. Hubbard (1802), 3 IJos. & P. 

201 ; Rodocanachl v. Elliott (1873), L. It. 8 C. P. 649 ; 

Sanday v. British & Foreign Marino Insco., [1915] 2 K. B. 

781. 

2242. When act of foreign assured’s own 

country.] — A foreigner insuring in this country 
his ship or goods on a voyage is not entitled to 
abandon upon an embargo laid on the property 
in the ports of his own country, as his assent is 
virtually implied to every act of his own govt. 
<fe makes such embargo his own voluntary act. 
Goods having been consigned by such foreigner 
on his own account & risk to British merchants 
here, who in consequence of such consignment 
made advances to the foreigner, & made insurance 
upon the goods on his account ; debiting him 
with the premiums ; &; the goods were afterwards 
abandoned in consequence of such embargo : — 
Held : as the foreigner could not recover against 
the underwriters, his consignees could not recover 
their advances under a policy made for the benefit 
of the foreigner, though made in their names, as 
interest might appear ; however they might have 
insured their separate interests by a policy made 
on their own account. 

In all questions arising between the subjects 
of different states, each is a party to the public 
authorisation acts of its own government ; &, 

on that account, a foreign subject is as much 
incapacitated from making the consequences of 
an act of state the foundation of a claim to 
indemnity upon a British subject in a British ct. 
of justice, as he would be if such act had been done 
immediately & individually by such foreign subject 
himself (Lord Ei.lenborougii, C.,T.). — Conway 
r. Gray (1809), 10 East, 536 ; 103 E. It. 879. 

Annotaiions : — Folld. Monnett v. Bonham (1812), 15 East, 

477. Distd. Simeon v. Bazett (1813), 2 M. & S. 94 ; 

Flludt V. Scott (1814), 6 Taunt. 674 ; Camelo v. Britten 

(1820), 4 B. & Aid. 184. Dbtd. Aubert v. Gray (1862). 

3 B. & S. 169. Consd. Janaon v. Drofontein Conaolldated 

Minos, [1902] A. C. 484. Refd. Usparlcha v. Noble (1811), 

13 East, 332. 

2243. S. P. Conway v. Forbes (1809), 10 East, 

539 ; 103 E. R. 880. 

Annotations: — Diatd. Simoon r. Bazett (1813), 2 M. & S. 

94. Dbtd. Aiibort v. Gray (1861), 3 B. & S. 163. 

2244. i9. P. Maury v. Sheddkn (1809), 10 East, 

540 ; 103 E. R. 881. 

Annotations: — ^Dlltd. Sohnakoneg v. Andrews (1814), 5 

Taunt. 716. Dbtd. Aubert v. Gray (1861), 3 B. & S. 163. 

2245. Prohibition on landing cargo — Slaughter 
of cattle.] — Pltf., having shipped goods on an 
adventure to 8t. P., on board a vessel chartered 


for the purpose, made insurance on ship & goods 
in the common printed form, in blank ; & by a 
written memorandum in the policy “ the under- 
writers agreed to pay a total loss in case the ship 
Ann should not be allowed by the Russian Govt, 
to discharge her cargo at St. P., on which voyage 
the vessel had then sailed chartered by pltfs.” : — 
Held : the insured were entitled to recover upon 
this policy on an allegation that the vessel on her 
arrival at St. P. was not allowed by the Russian 
Govt, to discharge her cargo, but was obliged to 
return back witli it by which the value of the cargo 
was reduced below the amount of the invoice 
price, together with the charges paid thereon, & 
the premiums of insurance, etc. — Puller v. 
Glover (1810), 12 East, 124 ; 104 E. R. 49. 

2246. Though landing not impossible.] 

— Cattle were insured on a voyage from Liverpool 
to Buenos Ayres against the usual marine risks, 
including restraints of princes & people, & also 
against all risks of mortality & injury from any 
cause whatever. On arrival at Buenos Ayres 
the cattle were not allowed to be landed by order 
of the Argentine Govt, on account of certain 
other cattle on board suffering from cattle disease. 
The cattle insured were taken to sea & slaughtered, 
& in doing so the assured acted as a prudent un- 
insured owner would have done. No notice of 
abandonment was given to the underwriters : — 
Held : as in the circumstances it was not impossible 
that the difficulty of landing the cattle might 
have been got over, the loss was not an absolute 
one, but was a constructive total loss, & the under- 
writers were not liable for the loss in the absence 
of a notice of abandonment. — Mansell & Co. v. 
Hoade (1908), 20 T. L. R. 150. 

Annotation : — Refd. Sanday v. British & Foreign Marino 

Insec., 11915] 2 K. B. 781. 

iii. Deprivation of Possession. 

2247. Capture & recapture of ship — Followed by 
sale of cargo — For benefit of employers.] — A ship 
&> goods being insured for a voyage, if the ship is 
taken A recaptured, & on the recapture the captain 
acting fairly for the benefit of his employers, sells 
the ship & cargo, & thereby puts an end to the 
voyage, the insured shall recover as for a total 
loss, — Milles V. Fletcher (1779), 1 Doug. K. B. 
231; 99E. R. 151. 

Annotations : — Consd. Hadklnson r. Robinson (1803), 3 

Boh. & P. 388. Apld. Idle v. Royal Exchange Assce. 

(1819). 3 Moore, C. P. 115. Consd. Read t7. Bonham (1821 ), 

3 Brod. & Bing. 147. Refd. Plantamour v. Staples (1781), 

3 Doug, K. B. 1 ; Reid v. Darby (1808), 10 East, 143; 

Young V. Turing (1841), 2 Man. & Cl. 593. Mentd. 

I Blairmore Sailing Sldp Co. r. Macrodle, [1898] A. C. 593. 

2248. .] — COLOGAN V . London 

Assurance Co., No. 2058, ante. 

2249. Sale to pay salvage.] — Held : 

the underwriters on goods insured from I^ondon 
to Demerara were only liable for an average loss 
where the ship being captured & recaptured was 
sent into St. Thomas’s stripped of all her hands, & 
the captain not being able on his arrival there to 
procure a fresh crew, or to raise money to pay the 
salvage, immediately sold the ship & cargo, & 
broke up the adventure. — Underwood v. Robert- 
son (1815), 4 Camp. 138, N. P. 

2250. Sale by order of foreign court.] — 

— SlniNGER V. English & Scottish Marine 
Insurance Co., No. 2067, ante. 

2251. Cargo damaged by delay.] — 

M‘ Andrews v. Vaughan (1793), 1 Park on 
Marine Insurances, 8th ed. p. 252. 

Annotations: — ^Refd. Hadklnson v. Robinson G803), 3 

Bos, 6c. P. 388 ; Anderson v. Royal Exchange Assce. (1805), 

3 Smith, K. B. 48. 
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Sect, 23. — Total loss: Sub-sect. 4, B. (h) Hi., (St C. 
{a) {b)•^ 

2252. Where abandonment before news of 

rescue.] — Naylor v. Taylor, No. 2151, ante. 

2253. Goods passed Into hands of strangers — 
Without possibility of recovery.] — Koux v. Sal- 
vador, No. 2129, ante. 

2254. Sale by order of foreign court — To repay 
advances incurred by master.] — (1) The expenses 
which may be recovered by the assured under the 
suing & labouring clause in a policy of insurance 
free of particular average, are confined to the 
expenses which are necessary to avert a total loss, 
for which the insurer would be liable. 

(2) A sale of the subject-matter of insurance 
ordered by a foreign tribunal within whose 
jurisdiction it has been originally thrown by perils 
insured against does not amount to a constructive 
total loss, where the sale is not due to perils insured 
against, such perils having ceased to operate 
but is made for the i^urpose of repaying advances 
incurred through the captain’s breach of duty in 
not transhipping the subject-matter of insurance 
to its destination. 

A cargo of rye, shij^ped on an Austrian ship for 
carriage from Enos, a Turkish port, to Schiedam, 
was insured by a policy warranted free of particular 
average. The ship meeting with stormy weather 
a portion of the cargo was damaged, & the ship 
had to put into the port of La Rochelle. Pro- 
ceedings were taken at the instance of the captain 
in the Tribunal of Commerce at that port, & in 
consequence the cargo was landed & warehoused. 
It was necessary to sell a portion of the cargo 
immediately, which wiis accordingly done. On 
Feb. 21 the ct. on the petition of the captain, 
ordered a sale of the residue, & notice of abandon- 
ment was given to defts. as insurers on the ground 
that, in the opinion of the experts oi‘ surveyors 
the rye could not be forwarded to its destination. 
This notice defts. refused to accept, & on Mar. 5, 
defts., as insurers, summoned the captain before 
the Tribunal of Commerce for the purpose of having 
it decreed that there w'as no occasion to sell the 
residue of the rye. The ct. accordingly ordered 
the residue of the rye to be surveyed & the sur- 
veyors reported that it could be re-shipped & 
conveyed to its destination. This report was con- 
firmed by the ct., & notice of it given to the assured, 
together with notice that any course pursued with 
the cargo would be for their account, & on their 
responsibility. The rye, however, was not for- 
warded & remained until Dec. warehoused at La 
RocheUe, although the captain might have pro- 
cured a ship to carry it on. The captain having in 
the meantime procured advances to meet the 
expenses caused by the interiuption of the voyage, 
was summoned by the parties who had made the 
advances, before the Tribunal of Commerce ; & 
on Sept. 14 the ct. decreed a sale of the ship, & 
• a statement of general & particular average ol the 
ship & cargo to be drawn up which was accordingly 
done. On Dec. 21, the Tribunal of Commerce 
decreed the sale of the rest of the cargo on the 
ground that the weather was unfavourable for 
its preservation. On Jan. 25 the Tribunal of 
Commerce decreed that the full amount of the 
freight due upon the whole voyage was charge- 
able upon the proceeds of such sale ; & an amended 
average statement, which proceeded on this 
footing was confirmed by the ct. If the proportion 
of freight so payable was to bo added to the extra 


expenses incurred in respect of the residue of the 
cargo so sold, by reason of the interruption of the 
voyage, including the extra freight in respect of for- 
warding to the port of destination, the amount 
would exceed the value of the rye at the port of desti- 
nation. It was admitted that neither the law of 
France nor Austria was in accordance with the 
decree of Jan. 25, & if the proper proportion of 
freight had been charged to the residue of cargo 
sold, the value at the port of destination would 
have exceeded the expenses : — Held : there was 
no constinictive total loss of the cargo ; inasmuch 
as the decree for the sale of the residue of the 
cargo was not due to the perils insured against, 
but was made for the purpose of paying advances 
incurred through the captain’s breach of duty in not 
forwarding such rye to its destination ; & the 
insurers were not concluded by the judgment of the 
French Ct. from denying that there was not total 
loss because it was admitted that such judgment 
was erroneous according to the law which it pro- 
fessed to administer. — Meyer v. Ralli (1870), 

1 C. P. D. 358 ; 45 L. J. Q. B. 741 ; 35 L. T. 838 ; 
24 W. R. 003 ; S Asp. M. L. C. 324. 

2255. Detention in besieged town.] — Rodo- 
CONACHI r. Elliott, No. 1747, ante. 

C. Of Freight. 

(a) Necessity for Notice of Ahandonynent. 

See Sect. 24, sub-sect. 1, D., 'post. 

{b) What amounts to Constructive Total Loss. 

See Marine Insurance Act, 1900 (c. 41), s. 00. 

2256. Constructive total loss of ship — Impossi- 
bility to forward cargo.] — Manning v. Newnham, 
No. 2199, ante. 

2257. .] — Wilson v. Royal Exi^hange 

Assurance Co., No. 2219, ayile. 

2258. Cargo forwarded at higher freight.] — 

De Cuadra V. Swann, No. 2080, ante. 

2259. .] — It is a principal of insurance law 

that no abandonment is necessary where there is 
nothing which, on abandonment, can pass to or 
be of value to the underwriters. Where, therefore, 
there was a policy on ship, & also on charterparty 
freight, i.e. freight to be earned by the carriage 
homeward of a cargo chartered to be put on board 
at a distant port, & the ship was so injured on the 
outward voyage that the shipowner abandoned to 
the underwriter on ship, there was nothing to pass 
to the underwriter on charterj>arty freight, &, 
consequently, there was no necessity for abandon- 
ment to him. The damage to the ship from perils 
of the sea during the voyage covered by the policy 
on ship, being such as to justify abandonment to 
the underwriter on ship before the cargo was put 
on board, the insured freight could not be earned, 
& there would therefore be a total loss on the 
policy on freight. A ship sailed on its outward 
voyage to New Zealand. More than a month 
afterwards the owners chartered it to M. to bring 
home a cargo from Calcutta. By this charterparty, 
after discharging at New Zealand, it was to sail to 
Calcutta, & being there “ tight, staunch, & 
strong, & every way fitted for the voyage,” the 
charterer bound himself to put on board a specified 
cargo for England at a stipulated freight. The 
owners then effected a policy, in the usual form, 
against perils of the sea, etc., upon the freight 
to be earned on this homeward voyage. The ship 
was seriously injured in the outward voyage ; it 
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waa repaired aa well aa the master, with in- 
sufficient fymds, & at a place not capable of making 
full examination & effecting complete repairs, 
could get it repaired ; & with the ship thus 
partially repaired he sailed from the place where 
'he ship then was, & arriived at Calcutta, where 
the fullest examination & the completest repairs 
could be had. He immediately tendered the ship 
to the agents of the charterers for the homeward 
cargo. They, on the ground that the charterer 
had become bkpt. refused to load a cargo. The 
master then had the ship fully examined, & it 
was found that the injuries on the outward 
voyage had been such that the complete repair of 
the ship, to render it fit for the voyage home, 
would exceed the value of the ship when repaired. 
& the amount of freight to be earned. The 
owners, on receiving this intelligence, abandoned : 
— Held : this was a loss of freight occasioned 
by the perils of the sea ; no notice of abandonment 
to the underwriters on freight was necessary ; 
if a notice of abandoment to the underwriters on 
freight had been necessary, the notice here would 
not, in the circumstances, have been too late. — 
Rankin v. Potter (1878), L. R. 6 U. L. 83 ; 42 
L. J. C. P. 169 ; 29 L. T. 142 ; 22 W. R. 1 ; 2 
Asp. M. L. C. 65, H. L. ; affg, S. C. avb nom. 
Potter V. Rankin (1870), L. R. 6 C. P. 84,1, Ex. Ch. 


Annoiaiiona : — Consd. Ja^keou v. Union Marine Inscc. 
(1874), L. R. 10 C. P. 125. Distd. Kaltonbach v. 
Mackenzie (1878), 3 C. P. D. 4G7. Apld. Trinder, Anderson 
V. Thames & Mersey Marino Insce., Trinder, Anderson v. 
North Queensland Insce., Trinder, Anderson v. Weston, 
Crocker, [1898] 2 Q. B. 114. Distd. Guthrie v. North 
China Insce., Gutlirie & North Cliina Insco. v. London 
Assce. Corpn. (1900), 17 T. Ti. II. 79 : Cariabrook S.S. Co. 
V. London & Provincial Marino & General Insce., [1902] 
2 K. B. 081. Consd. Angel v. Merchants’ Marino Insce., 
[1903] 1 K. B. 811 : Macbeth v. Maritime Insce., [1908] 
A. C. li t. Apld. Mitsui V. Mumford, [1915] 2 K. B. 27; 
Rotira & Forgas v. Touvnond, [1919] 1 K. B. 189. 
Befd. Beckett v. West of England Marino Insco. (1871), 
25 L. T. 7 39 ; Hondiicka r. Australasian Insco. (1874), 
30 L. T. 419 ; Inman S.ft. Co. v. Bischoff (1882), 7 App. 
Cas. C70 ; Wade v. South of England Marino Insco. 
Aasocn. (1888), 6 T. L. R. 8 ; The Alps, [1893] P. 109 ; 
Ruys V. Royal Exchange Assce. Corpn., [189712 Q. B. 
135 ; Ward v. Weir (1899), 4 Coin. Cas. 216 ; Polurrlan 
S.8. Co. V. Yotmg(10l6), 112 L. T. 1053 ; Moore v. Evans, 
[1918] A. C. 185; Cohen v. Standard Marine Insce. 
(1925), 30 Com. Cas. 139. Mentd. Hudson v. Hill (1874), 
43 L. J. C. P. 273. 


2260. Cargo forwarded under salvage con- 

tract,] — A ship was chartered for a voyage from 
Chittagong with a cargo of jute in bales for delivery 
at Dundee. The .ship, cargo & chartered freight 
were insured. Wlien about 50 miles from Dundee, 
the ship went ashore, & the master & the crew, in 
order to save their lives, abandoned her, but it 
was not proved that they at that time had no 
intention of returning. Notices of abandonment 
were given to underwriters on all three interests 
& were all refused in the first instance, but 
eventually the underwriters on ship & cargo paid 
a total loss. The underwritei's on all three interests 
instructed the Salvage Assocn. independently 
to protect their interests, & the Assocn. entered 
into a salvage contract with a salvage co. A 
large quantity of the jute was salved, partly in 
bulk, & partly in bales, & was carried to Dundee, 
where it was sold on behalf of whom it might 
concern; — Held: (1) upon the facts there was 
nothing to show that the shipowners by any act 
or omission on their part prevented the tranship- 
ment of the goods & their delivery under the con- 
tract of affreightment, inasmuch as the cargo 
ovmers, by their underwriters dealt with the 


cargo at a time when the shipowners, without fault 
of theirs, had not resumed possession or control 
of the cargo ; (2) the adventure was determined, 
if not by the action of the cargo owners alone, 
at all events by the common action of all parties 
interested through their underwriters ; (3) the 

jute having been carried to Dundee under the 
salvage contract & not under the charterparty 
the chartered freight had not been earned, & the 
underwriters on chartered freight were^ liable to 
pay a total loss witliout any deduction in respect 
of actual or possible salvage. — Guthrie v. North 
China Insurance Co., Ltd. (1902), 18 T. L. R. 
412 ; 7 Com. Cas. 130, 0. A. ; affg. S. C. svb nom. 
Guthrie v. North China Insurance Co., Ltd., 
Guthrie & North China Insurance Co., Ltd. v. 
London Assurance Corpn. (1900), 17 T. L. R. 79. 

Annotaticyna : — Generally, Befd. Barque Robert 8. Besnard 

Co. t>. Murton (1909), 101 L. T. 285 ; NewBum v. Bradley 

(1917), 33 T. L. R. 309. 

2261. Freight subsequently earned.] — Pltfs. 

being owners of a ship, insured the freight intended 
to be earned on a particular voyage with deft. 
& other underwriters. Owing to stress of weather, 
the ship became a constructive total loss, & on 
Jan. 20, 1906, notice of abandonment was given 
to deft. The notice contained the following 
footnote : “In the event of your declining to 
accept abandonment, it shall be understood that 
you agree to the assured being placed in the same 
position as if a writ had been issued this day for 
the amount of your policy.” The notice of 
abandonment was not accepted, but deft, initialed 
the footnote. The slfip was subsequently sold to 
the cargo owners who carried on the voyage, but 
the cost of repairs & towage necessary for earning 
the freight considerably exceeded the amount of 
freight receivable by them : — Held : the date 
on which the notice of abandonment was given 
must be taken as the date of writ, on which date 
there was a total loss of freight, & the fact that the 
freight was earned subsequently did not disentitle 
pltf. to recover. — Barque Robert S. Besnard 
Co., Ltd. v. Murton (1909), 101 L. T. 285 ; 53 
Sol. Jo. 717 ; 11 Asp. M. L. C. 299 ; 14 Com. Cas. 
267. 

2262. Justifiable sale of ship — Ship repaired by 
purchaser.] — An insurance was effected on the 
freight of a ship, & on the cargo from Quebec to 
London. The ship sailed from Quebec, & on her 
voyage sprung a leak, & in that state was run 
aground on a reef of rocks, & was in imminent 
danger of being carried aw’ay & destroyed. The 
captain, by the advice of a surveyor & of an agent 
for the owners, who was also a part owner himself, 
sold the vessel whilst in this dangerous situation. 
The ship was afterwards saved by the purchasers, 
& repaired, & brought a cargo to London. The 
jury found that, in effecting the sale, the master 
had acted fairly for the benefit of all concerned. 
In an action by the assured against the under- 
writers on freight for a total loss : — Held : the 
captain was justified in making such sale, & an 
abandonment of the freight was not necessary. — 
Idle v. Royal Exchange Assurance Co. (1819), 
8 Taunt. 756 ; 3 Moore, C. P. 116 ; 129 E. R. 677 ; 
on appeal^ 3 Brod. & Bing. 161, n. 

Annotations: — Dbtd. Cambridge v. Anderton (1824), 4 

Dow. & Ey. K. B. 203. PoUl. Mount v. Harrison (1827), 

4 Bing. 388. Apld. Scottish Marine Insco. v. Turner 

(1853), 17 Jur. 631, n. Dbtd. Atlantic Mutual Insce. v. 

Huth (1880), 16 Ch. D. 474. Betd. Robertson e. Clarke 

(1824), 1 Bing. 445 ; Roux v, Salvador (1836), 3 Bing. 
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8262 i. JiuHflabU sale of skip — Ship 
repaired by jwrcftaaer.j— Pltf.’s steamer 


was disabled. At the request of 
the shippers, the oaigo was returned 
to them. The ship was sold & re- 
paired. Pltf. sued for the amount 

Insured upon freight to be earned? 
, •* 


The ship could not have been repaired 
in time to have carried the cargo 
without material deterioration of the 
cargo ; — Held : the Venture havlM 
been made of no effect by a perfl 
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V. i.»onr o muu. l. v.-. /’iqu,; iq i^n Pas 

Cossnian v. British Americ.a Abbco ( 1887), 1 J App. cas. 
160 ; Wade v. South of England Marino Insce. Assotn. 
(1888), 6 T. L. R. 8. 

2263. .] — Hall v. Secretan (1839), 6 

Jj. T. 836. 

2264, Damage to ship — Voyage In fact com- 
pleted.] — Benson v. Chapman, No. 2094, ante. 

2266. Cost of repairs exceeding value of 

freight — But not value of ship when repaired.] — 

Moss V . Smith, No. 2096, ante. 

2266. Retardation of adventure — Not preventing 
freight being earned.] — Policy on freight, valued, 
at & from R. & any ports in the Baltic to any ports 
in the United Kingdom, & the ship was chartered 
to sail with a cargo from L. to some port in the 
Baltic not beyond R., & from thence to R., there 
to take in a homeward cargo, etc., & sailed from L. 
& arrived at R., where she was detained for five 
weeks & prevented from loading by order of the 
Govt., & the freighter never loaded her, Sc a few 
days after the detention ceased the frost set in, 
which detained her there till the spring, when .she 
procured a freight from other persons, & returned 
with it to L., but the expenses of her detention 
exceeded such freight : — Held : the policy had 
attached at the time of the detention, but, freight 
having been afterwards earned, the underwriter 
was not liable. 

It appears to me that the mere retardation of the 
adventure, the consequent inconvenience Sc 
expense arising from it are not a substantive cause 
of loss where this particular thing insured has not 
received damage (Lord Ellenborough, C.J.). — 
Everth V . Smith (1814), 2 M. & S. 278 ; 105 
E. R. 385. 

Annotations : — Apld. Moss v. Smith (1850), 19 L. J. C. P. 
225 ; The Main, [i894] P. 320 ; Scottish Shire Lino v. 
London & Provincial Marine & General Insce., {lU12j 
3 K. B. 51. Reid. Falkner v. Ritchie (1814), 2 M. & S. 
290; Royal Exchange Assce. v. M'Swiney (1850), 16 
L. T. O. S. 22 ; Scottish Marine Insce. v. Turner (1853), 
21 L. T. O. S. 10 ; Groat Indian Peninsula Ry. v. Saunders 
(1862), 2 B. & S. 266 ; Barber v. Fleming (1869), L, R. 
5 Q. B. 56 ; Inman S.8. Co. v. BlscholT (1882), 7 App. Cas. 
670 ; Associated Oil Carriers r. Union Insce. Soc. of 
Canton, [1917] 2 K. B. 184; Moore v. Evans, [1917 1 
K. B. 458. 


t^tal Ioss.—Smith & Scaramanga v. Penning 

(1898), 14 T. L. R. 222 ; 3 Com. Cas. 75. 

2270. Loss of venture — Insurance of profit on 
charter— Capture & restoration of ship.]— Roura 
& Forgas V. Townend, No. 2214, ante. 

D, Insurance on Bottomry. 

2271. Doctrine not applicable.] — assured on 
bottomry cannot recover against the underwriter 
unless there has been an actual tot-al loss of the 
ship : for if the ship exist in specie, in the hands 
of the owners, though under circumstances that 
would entitle the assured on the ship to abandon, 
it will prevent its being an utter loss within the 
meaning of the bottomry bond. — Thomson v. 
Royal Exchange Assurance Co. (1813), 1 M. & 
S. 30 ; 105 K. R. 11. 

Antudatims : — Folld. Broomfield r. Southern Insce. (1870), 
L. R. 5 Exch. 192. Reid. The Elophanta (1851), 18 
L. T. O. S. 248 ; Stephens r. Broomfield, He The Groat 
Pacific (1869), L. R. 2 P. C. 516. Mentd. Barr e. Gibson 
(1838), 3 M. & W. 390 ; The Cattuiriua (formerly Croxdale) 
(1851), 17 L. T. O. S. 43. 

2272. .] — The condition of a bottomry bond 

provided that the obligation should be void if the 
obligators should pay, “ in case of lo.ss of the ship 
or vessel such an average as by custom should have 
become due on the salvage or if on the said voyage 
the said ship or vessel should be utterly lost, cast 
away, or destroyed, in consequence of the perils of 
tlie seas, etc.” The vessel during her voyage was 
obliged to put into port in a damaged state, Sc 
was (here sold for a sum less than the amount of 
the bond, under circumstances, which it was 
admitted would, as between assurers Sc assured, 
have constituted a constructive total loss. In an 
action by the bondholders against tlio under- 
WTiters on a policy of insurance on the bond : — 
Held : upon the true construction of the condition, 
the loss was not a ” loss ” witliin the meaning of 
the condition so as to discliarge the obligor, & 
the holders of the bond were not entitled to sue 
the underwriters on the policy, the doctrine of 
constructive total loss not being applicable to a 
policy of insurance on bottomry. — Broomfield v. 
Southern Insurance Co. (1870), L. It. 6 Exch. 
192 ; 39 L. J. Ex. 186 ; 22 L. T. 371 ; 18 \V. R. 
810 ; 3 Mar. L. C. 3 


2267. Damage to cargo — Where cost of restora- 
tion more than value.] — Michael v. Gillespy, 
No. 785, ante. 

2268. Loss of ship — Goods forwarded at less 
freight,] — Kidston v. Empire Marine Insurance 
Co., No. 1898, ante. 

2269. Part of cargo only loaded — Special clause 
in policy — Vessel compelled to leave by ice.] — 

Pltfs. had chartered the Gladys Boyle to load a 
cargo at Taganrog at a certain rate of freight, & 
were in a position to make a profit by the ship- 
ment of cargo by other shippers at higher rates of 
freight. Jdtfs. effected with defts. a policy for 
£150 “ on difference of freight by the Gladys Boyle, 
to pay a total loss in the event of the steamer being 
unable to fulfil her charter by non-arrival or 
inability to load by Nov. 20 from any cause what- 
ever.” On Nov. 20 the Gladys Boyle had loaded 
half her cargo, & on Nov. 24 she was compelled 
by ice to leave with only four-fifths of her cargo 
on board : — Held : defts. were not liable for a 


Sect. 24.— NOTICE OF ABANDONMENT. 

Sub-sect. 1. — Necessity for. 

A. In General, 

See Marine Insurance Act, 1906 (c. 41). s. 62. 

2273. Reason for rule.] — Where the assured 
receives full & reliable information that the 
subject-matter of the insurance is in imminent 
danger of becoming a total loss, he is bound, in 
order to enable him to recover as for a constructive 
total loss, immediat-ely to give notice of abandon- 
ment to the underwriter, Sc his omission to do so 
will not be excused because afterwards the sub- 
ject-matter of the insurance is justifiably sold. 

Pltfs. received on Feb. 7 at Singapore reports 
of the nature of certain damage sustained by one 
of their vessels, from which they made up their 
minds to treat the loss as a constructive loss. 
The vessel was sold on Feb. 23. The remorts were 
forwarded to a co-owner at Zurich on Feb. 27, Sc 


insured against, there was a construc- 
tive total loss of the freight. — Mus- 
ORAVE V . Mannheim Insubance Co. 
(1899). 82 N. S. R. (20 H. & G.) 406.— 

CAN. 
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proved.] 
8h. (Ct. 


r. Circumsiam^ea in which notice 
Oiven.y—Held ; there was no ground 
for saying there wos either a total or 
oonstructlvo total loss, or that there 
ought to have been a loss of the 
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it was assumed at the trial that these reports i 
reached the underwriters on Mar. 11 ; in addition ’ 
to the regular mails there was telegraphic com- 
munication between Singapore & Europe : — 
Held : pltfs. were not excused from giving notice 
of abandonment, & no proper notice h^ been 
given within a reasonable time. 

The general rule is that he, the assured, must, 
as soon as he has the information which enables him 
to make his election, give notice to the underwriters 
that he has so elected. That rule is founded upon 
two grounds, when the assured has once elected 
to treat the loss as a total loss, the underwriters 
can insist upon his abiding by the election, so as to 
enable them to take the benefit of any advantage 
which may arise from the thing insured. There- 
fore the object of notice, which is entirely different 
from abandonment, is that he may tell the under- 
writers at once what he has done, <fc not keep it 
secret in his mind, to see if there will be a change 
of circumstances. There is another reason : the 
thing in various ways maybe profitably dealt with, 
as the ship was in tWs case. Therefore, the second 
reason for requiring notice of abandonment to 
be given to the underwriters is, that they may do, 
it they think fit, what in their opinion is best, 
& make the most they can out of that which is 
abandoned to them as the consequence of the 
election which the assured has come to (Cotton, 
L.J.). — Kaltenbach V. Mackenzie (1878), 3 
C. P. D. 407 ; 48 L. J. Q. B. 9 ; 39 L. T. 215 ; 
20 W. U. 844 ; 4 Asp, M. L. C. 39, C. A. 

Annotations : — Distd. Trlndor, Anderson v. Thames & 

Mersey Marino Insco., Trinder, Anderson v. North Queens- 
land Insce., Trinder, Anderson v. Weston, Crocker, (1898] 

2 Q. B. lU. Re!d. Mitsui v. Mumford, [1915] 2 K. B. 27. 

Mentd. Moore v. Evans, [1918] A. C. 185. 

H. Actual Total Loss. 

2274. Unnecessary — Freight.] — Rankin v. 
Potter, No. 2259, ante. 

2276. .] — Coss.MAN V. West, Cossman 

V. Biotish America Assurance Co., No. 2054, ajite. 

C. Partial Loss. 

2276. No notice can be given.] — Owners of 
ships are not entith^d to abandon, unless at some 
period of the voyage there has been a total loss. 
Where the jury have found only an average loss 
occasioned by the perils of the sea, the ct. are 
precluded from saying there has been a total loss. — 
Cazalet v. St. Barbe (1786), 1 Term Rep. 187 ; 

E. K. 1044. 

D, Constructive Total Loss. 

See Marine Insurance Act, 1900 (c. 41), ss. 01, 
02. 

2277. Freight — Whether necessary — Goods speci- 
fically existing.] — P armeter v. Todhunter, No. 
2299, post. 

2278. .] — If, pending an insurance on 

freight, & a cargo shipped, the vessel becomes 


incapable of bringing the car^o home, the master is 
bound, or not bound, to repair her, & earn what he 
can on the homeward voyage, as a salvage for the 
underviTiters on freight, according as a prudent 
owner, having regard to the state of his sliip, but 
without reference to any insurance on the freight, 
would pursue or not pursue that course for his 
own advantage. Semble : an abandonment of 
freight to the underwriters on freight is impossible 
& unnecessary. — G reen v. Royal Exchange 
Assurance Co, (1815), 0 Taunt. 68 ; 1 Marsh. 
447 ; 128 E. R. 958. 

Annotations: — Apld. Idle v. Royal Exchange Assco. (1819), 

3 Moore, C. R. 115. Consd. Mount v. Harrison (1827), 

4 Bing. 388. Refd. Davidson v. Case (1820), 8 Price, 542 ; 

Roux V. Salvador (1836), 3 Bing. N. C. 266 ; Cossman u. 

West, Cossman v. British America Assce. (1887), 13 App. 

Cas. 160. 

2279. .] — Idle v. Royal Exchange 

Assurance Co., No. 2262, ante. 

2280. .] — Abandonment is not neces- 

sary upon a loss in an insurance on freight. — 
Mount v. Harrison (1827), 4 Bing. 388 ; 1 Moo. 
& P. 14 ; 6 L. J. O. S. C. P. 6 ; 130 E. R. 817. 

2281. .] — Ranking. Potter, N o. 2259, 

ante. 

2282. .1 — Trinder, Anderson & Co. 

V. TTiames & Mersey Marine Insurance Co., 
Trinder, Anderson & Co. v. North Queensland 
Insurance Co., Trinder, Anderson & Co. v. 
Weston, Crocker & Co., No. 1562, ante. 

2283. .] — Associated Oil Carriers, 

Ltd. V. Union Insurance Society of Canton, 
Ltd., No. 2093, ante. 

2284. .] — Roura & Forgas v. Town- 

end, No. 2214, ante. 

2285. Goods — Necessary.] — The assured of 
goods having received intelligence on Jan. 8, 1811, 
that the ship’s papers were taken away on Dec. 7, 
preceding, by the Swedish Govt, within whose 
port she was, did not give notice of abandonment 
to the deft, underwriter till Jan. 17 ; but though 
such notice was too late, supposing an abandon- 
ment to be necessary ; yet as the goods were finally 
seized & unladen by orders of that Govt.on Apr. 30 
following ; — Held : that the ineffectual notice of 
abandonment before given did not preclude the 
assured from recovering as for a total loss, without 
any abandonment. — Melush v. Andrews (1812), 
15 East, 13 ; 104 E. R. 749. 

Annotations : — Apld. Roux V. Salvador (1836), 3 Bing. N. C. 

266 ; Fooks v. Smith, [1924] 2 K. B. 608. Refd. Cossman 

V. West, Cossman v. British America Assco. (1887), 13 

App. Cas. 160. 

2286. .] — Fooks v. Smith, No. 2239, 

' ante. 

2287. Ship — Necessary.] — F leming v. Smith, No. 
2322, post. 

2288. .] — Knight v. Faith, No. 790, 

ante. 

2289. .] — Kaltenbach v. Macken- 

zie, No. 2273, ante. 

2290. .] — Wade v. South of Eng- 

land Marine Insurance Assocn., Ltd. (1888), 

5 T. L. R. 8. 


voyage ; & therefore no question of 
abandonment arose. — P atch v. Pitman 
(1883), 19 N. S. 11. (7 R. & G.) 298 ; 7 
C. L. T. 374 ; Cass. Dig. 219.— CAN. 

PART II. SECT. 24. SUB-SECT. 1.— B. 

t. Unnecessary — Ship.} — The vessel 
In this cose being so injured that 
she could not be taken to a port 
at which the neoes.sory repairs oould 
be executed ; — Held : assured was 
entitled to recover for actual total loss, 
& no notice of abandonment was 
necessary. — A nchor Marink Insur- 


Co. t?. Kkith (1884), 9 S. C. R. 
483.— CAN. 

PART II. SECT. 24, SUB-SECT. 1.— D. 

2285 i. Goods — Necessary.} — Cun- 
ningham V. Marthmk Insurance Co., 
[1899] 2 I. R. 257.— IR. 

2287 i. Ship — Neces&iry^'} — In 
action for the insurance on a ship : — 
Held : if there was a constructive total 
loss, which would have entitled Insured 
to abandon, they could not recover for 
such loss, not having given notice of 


jandonmont. — W oodford r. Fee:han 
866), 5 Nlld. L. R. 148. — NFLD. 

2287 ii. .] — The case being 

le of constructive total loss & no 
rcuinstances being proved to take it 
it of the established rule of law 
eld : due notice of abandonment to 
le underuTiters was an essential 
edition to pltf.’s right to ^over.— 
ORTON V. Patillo (1872), 9 N. S. R. 
.—CAN. 

2287 iii. •] — Dickie v. Mer- 

i\nts Marine Insur\ncb Co. (1883), 
i N. S. R. (4 R. & G.) 244.— CAN. 
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‘ E. ; euh-seots. 2, 8 4, ^ ^ 11 W. R. 482 ; 1 Mar. L. 0. 288 ; 122 E. R. 262. 


2291. 


.^—Western Assurance Co. 


OF Toronto v, Poole, No. 731, ante. 

As between reinsurer & reinsured.] — See Sect. 9, 
sub-sect. 1, ante. 

E. Constructive Total Loss followed hy Justifiable 

Sale. 

2292. Whether notice necessary — Ship & cargo.] 

— Hodgson v. Blackiston (1798), 1 Park on 
Marino Insurances, 8th ed. p. 400, n. 

Annotations : — Apld. Roux v. Salvador (1835), 1 Bing. N. C. 
526 (see (1830), 3 Bing. N. C. 266). Refd. Hoadv. Bonham 
(1821), G Moore, C. P. 397. 

2293. Cargo.] — Roux v. Salvador, No. 

2129, ante. 

2294. 


.] — Where a cargo is still in 

specie but the expense of forwarding it to its 
destination would exceed its value when so for- 
warded & the master rightly sells it imder urgent 
necessity, so that the property passes from the 
assured, & everything has been done optimd fide 
for the benefit of all concerned, there may be an 
actual total loss, & no notice of abandonment is 
necessary. — F arnw'ORTh v. Hyde (1865), 18 

C. B. N. S. 835 ; 5 New Rep. 488 ; 34 L. J. C. P. 
207 ; 12 L. T. 28r; 11 Jur. N. S. 349 ; 13 W. R. 
613 ; 2 Mar. Ij. 0. 187 ; 144 E. R. 674 ; on appeal 
(1860), L. R. 2 C. P. 204, Ex. Ch. 

Annotaiions Kaiikin v. Potter (1873), L. H. 0 

il. L. S3 ; Cossuian v. West, Cossman v. British America 
Assce. (1887), 13 App. Cas. 100. Refd. Kldston v. Empire 
Marine Insce. (1866), Har. & Ruth. 433; Browning v. 
Profundal Insce. of Canada (1873), 28 L. T. 853 ; Saundera 

; Kaltenbach v. Mackenzie 

2295. Ship.] — Knight t?. Faith, No. 790, 

ante. 

2296, .] — Cobequtd Marine Insur- 

ance Co. V. Barteaux, No. 2109, ante. 


Sub-sect. 2. — Who may Give Notice. 

2297. Joint owner insuring for all — May abandon 

for all.] — Hunt v. Royal Exchange Assurance, 
No. 2308, post. 

2298. Assignee of policy — Without authority of 
assured.] — Notice of abandonment, given to the 
underwriters by the assignee of a policy on a ship, 
though “ on behalf of the assured,” if without his 
assent or authority is not valid, in order to fix 
^e unden^itcr with a constructive total loss, 
& the notice ought to be given by the party 

ship. — Jardine V. Leathley 
(1863), 3 B. & S. 700 ; 1 New Rep. 394 ; 32 


Sub-sect. 3. — Form of Notice. 

See^ noWf Marine Insurance Act, 1906 (c. 41), 
s. 02 (2). 

2299. Request by broker to settle & direct dis- 
position.^ — (1) If an insurance broker requires .the 
underwriter^ upon a policy to settle as for a total 
loss, & to give directions for the disposition of the 
property insured, this does not amount to an 
abandonment. 

(2) There must be an abandonment of freight 
where the goods specifically exist, although the 
ship is incapable of prosecuting the voyage. — 
Pabmeter V. Todhunter (1808), 1 Camp. 341, 

. 1 . 

Annotations: — As to (1) Coiud. Currie v. Bombay Native 
Iiis(^. (1869), L. R. 3 1’. C. 72. Refd. Green r. Royal 
Exchange Assce. (1815), 6 Taunt. 68 ; Mount v. Harrison 
(1827), 4 Bing. 388 ; Russian Bank for Foreign Trade v. 
Excess luBce., (1918] 2 K. B. 123. It is not necessary 
to give notice in any particular form, or to use tlio word 
‘‘ abandon,” in spite of Lord Ellenborouoh's observa- 
tions in Pamieicr v. Todhunter ; it Is now sufficient that 
tlio notice should bo in such tenns as conveyed the 
assured’s Instruction to the underwriters (Bailhache, J.). 

2300. Letter from master to ship *8 husband — 
Communicated to insurers.] — (1) To a declaration, 
on a marine policy of insurance, for a total loss, 
the only plea was a plea of fraudulent concealment, 
which was abandoned at the trial : — Held : upon 
the pleadings, although the averment of a total 
loss was not traversed, an average or partial 
loss only was admitted. 

A ship having been compelled by sea damage to 
put into a port near the Cape on Sept. 27, the 
captain had her surveyed, «k on Oct. 18, wrote to 
the ship’s husband at Liverpool, describing her 
condition. On Nov. 18, the captain again wrote, 
describing the damaged state of the ship ; that he 
deemed it best to consult the surveyors, & that 
they advised that the sliip could not go home 
with a partial repair, but she would not be worth 
the amount it would take to repair her, & that in 
consequence he bad asked the advice of high legal 
authority, but had not then got the opinion. On 
Nov. 20, the master executed a notarial act of 
abandonment, & on Dec. 9, sold the ship. On 
Dec. 20, he again wrote, stating that it would be 
for the interest of all concerned to abandon & 
sell, & that he had sold ; & the letter concluded, 

“ Give the underwriters due notice.” All the 
letters were duly communicated to the under- 
writers : — Held: (2) the letter of Dec. 20, was a 
sufficient notice or abandonment to make a con- 
structive total loss ; (3) between Nov. 18, &> 


PART II. sect. 24, SUB-SECT. 1.— E. 

2298 i. Whether notice necessary — 
Cargo.} — Held: the sale of the goods 
justifiable & therefore notlc5G of 
abandonmont was not uocessary. — 
Ruaiset V. Providenoe Washington 
Insurance Co. (1880), 13 N. 8. R. 
(1 R. & 0.) 393.— can: 

22Mii. — .} — East Indian 

Insuranoe 

^7 — IND ® 

2295 1. Ship.} — Held : the 

master was not justified In soiling the 
& the underwriters were not 
fiyble for a total loss without notice 

Stymbst 

(1862), 10 N. B. 11. (5 AU.) 309.— 

vAN* 

3295 il. .] — G^aXAOHEB V, 


Taylor (1881), 5 8. C. R. 368.— CAN. 

2296 ili. .)— If the ship is in 

a place of safety, but cannot be repaired 
where she is, nor taken to a port of 
repair, & if instructions from the owmer 
cannot be received for some weeks, the 
expense of preserving her, the danger 
of her being driven on shore, & the 
probability of groat deterioration In 
value during the delay will justify the 
master, when acting bond fide Sc for the 
of all concerned, in selling 
without waiting for instructions, & the 
sale will excuse notice of abandonment. 
— -Churchill v. Nova Scotia Marine 

9®’ 28 N. 8. R. 62 ; 

26 S. O. R. 66.— CAN. 

PART II. SECT, 24, SUB-SECT. 2. 

a, Lega} oumer .) — Notice of aban- 


donment must be given by the legal 
owner of a vessel. — Millidgb v. 
Btymkht (1864), 11 N. B. It. (6 All.) 
104.— CAN, 

b. Agent.] — An agent effecting Insur- 
ance under authority for that pur- 
pose ouly, may, in cose of loss, rtve 
notice or abandonment to the under- 
writers without any other or special 
authority. — Merchants Marine In- 
surance Co. tj. Barrs (1888), 16 
S. 0. R. 186.— CAN. 

PART II. SECT. 24, SUB-SECT. S. 

0 . No special form required — Pro- 
vuied intention to abandon clear.] — 

(1872), 9 N. S. R. 

100.— CAN, 

d. Noiiee signed by agenl of 
assured.] — Baobs v, Mbrohantm 
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Doc. 20, there had been no unreasonable delay 
in gfiving the notice of abandonment, for that the 
captain was entitled to a reasonable time to make 
up his mind, & in obtaining legal advice in per- 
plexing circumstances had acted prudently. 

Ou. : whether the loss could have been treated 
as^tal without abandonment. — K ing v. Walker 
( 1864), 3 H. & 0. 209 ; 33 L. J. Ex. 325 ; 11 Jur. 
N. S. 43 ; 13 W. R. 232 ; 169 E. R. 509, Ex. Oh. 

Annotatum : — Ja to (2) Expld. Faniworth v. Hyde (1805), 18 
C. B. N. S. 835. 

2301. “ Abandon *’ not necessary — Where in- 
tention of assured communicated.] — C urrie & Co. 
V. Bombay Native Insurance Co., No. 1914, mite, 

2302. Announcement of loss by cablegram — 

Offer to release insurers on payment of (Ufference in 
value.] — Pltfs. in Oct. 1914, insured with dcfts. a 
parcel of barley placed on board a steamer at a 
Black Sea port for carriage to England. The 
policy insured against the usual perils, including 
restraints of princes & the risks excluded by the 
f.c. & s. clause, but excluded all claims due to 
delay. Before the steamer started the Turkish 
Oovx. closed the Dardanelles, & on Nov. 5, 1914, 
Turkey declared war on England & the adventure 
was frustrated. The barley was unloaded & 
warehoused, on Mar. 5, 1915, the British 
Admiralty requisitioned the steamer on behalf 
of the Russian Govt. The shipowners complied 
with the requisition & pltfs. sent a cablegram to 
England in the following terms : “ Wolverton 

requisitioned by British Govt, account Russian 
Govt. Impossible reload barley. Consider case 
covered by war risk. Agreeable rclciise under- 
writers from all risks if underwriter’s will pay 
difference between present value in Novorossisk 

insured value.” The underwriters refused to 
pay, & pltfs. then brouglit this action to recover 
as for a constructive total loss of the barley by 
restraint of princes : — Held : without deciding 
any of the other points raLsed in the case, the 
cablegram did not constitute a sufficient notice of 
abandonment, & as no sufficient notice of abandon- 
ment had been given the action failed. — R ussian 
Bank for Foreign Trade v. Excess Insurance 
C o., [1919] 1 K. B. 39 ; 88 L. J. K. B. 209 ; 119 
L. T. 733 ; 35 T. L. R. 12 ; 63 Sol. Jo. 40 ; 14 
Asp. M. L. C. 302, C. A. 

Annotation Expld. & Distd. Roura & Forgas v. rownend, 
[1919] I K. B. 189. 


Sub-sect. 4. — Time when Notice Given. 

A. Must be in Reasonable Time, 

See, now, Marine Insurance Act, 1906 (c. 41), 
s. 62 (3). 

2303. General rule.] — When the assured receive 
intelligence of such a loss as entitles them to 
abandon, they must make their election in the 
first instance ; & if they abandon, they must 

give the underwriters notice in a reasonable time ; 
otherwise tliey waive their right to abandon & 
can only recover as for an average loss. — Mitchell 
V, Edie (1787), 1 Term Rep. 608 ; 99 E. R. 1278. 
Annotations : — Oonad. Roux r. Salvador (1836), 3 Bing. N. C. 
260 ; Ranklu tJ. Potter (1873), L. R. 6 H. L. 83. Retd. 
Davy V. Milford (1813), 15 East, 669 : Hudson v. Harrison 
(1821), 3 Brod. & Bliig. 97. Sfentd. Stringer v. English 
& Scottish Marino Insoe. (1870), 10 B. & S. 770 ; Saunders 
V, Baring (1876), 34 L. T. 419. 


2304. .] — (1) Where, by a memorandum of 

a policy, the underwriter was to adjust the loss in 
three months after notice, a direct notice from the 
assured is not required, if he has had notice by 
other means. 

(2) Upon the first notice of a total loss, the 
assured are bound to abandon ; but it must 
appear that they had notice or the policy will not 
be vitiated. — Abel v, Potts (1800), 3 Esp. 242, 

N. P. 

2305. .] — A vessel sailing with com insured, 

from Waterford in Ireland to Liverpool, by a 
policy with a memorandmn to bo free from all but 
general average, was stranded near Waterford on 
Jan. 28, & the vessel continued at high tide 
under water for near a month, during which time, 
from Jan. 31, the assured at low water were 
employed in saving the cargo, the whole of which 
was damaged, but the ^eater part recovered & 
kiln-dried ; but no notice of abandonment was 
given to the underwriters in London till Feb. 18, 
though there is a constant regular intercoume 
between Waterford & Liverpool, where some of the 
assured lived ; which was held to be out of time. 
For whether or not upon such a policy, whore there 
was an ox)portunity of sending on the corn which 
was saved to the place of its destination within 
two months after the accident in another vessel, 
the assured were entitled to abandon as in case of 
a total loss ; at all events they ought to have 
made tlieir election to abandon within a reason- 
able time, on which it seems that the judge ought to 
instruct the jury under the circumstances of the 
case, & they cannot take the clianco of endeavour- 
ing first to save & make the best of the cargo on 
their own account, & afterwards abandon when 
they find Uiat they cannot turn it to then advan- 
tage.— Anderson V. Royal Exchange Assur- 
ance Co. (1805), 7 East, 38 ; 3 Smith, K. B. 48 ; 
103 F R 16 

AnnoMiom .--Am- KoHV ’’v'Y?!' '’” 

TTmlfl Diivv u MUford (1812), 15 East, 55J. K6I(1. 

Roax^. SalVadoi (i836). 3 Bing. N. C. 266; Koinp 

Halliday (1866), 6 B. & S. 723. 

2306. .] — Barker v. BLApis, No. 2315, post. 

■ 2307. .] — An assured is entitled to a 

reasonable time for ac(]uiring a full knowledge of 
the state of a damaged cargo, before he is bound 
to elect, whetlier ho shall abandon to the under- 
’ writers as for a total loss. Wliere a cargo (M sugar 
damaged by sea water came into port on Dec. -u 
began to be unshipped & examined on Dec. Zi, 
but tiie assured did not receive the complete 
report of the survey till Jan. 7 : — Held : an aban- 
domnent on Jan. 7 was made witliin a reasonable 
, time, though pltf. had in the meantime contem- 
plated that the loss would be partial, & that tlie 
3 adventure might be pursued. If a car^ be so 
:» much damaged that it is not fit to be sent forward 
B to a market, the assured may abandon as a total 
t losx.— G ebnon d. Royal Exchange Assurance 
: (1816), 6 Taunt. 383 ; Holt, N. P. 53, n. ; 2 Marsh, 
t 88 ; 138 E. B. 1083. 

C Annotations: — Reid. Parry Abordeln (1829), 9 B- ^ 

411 ; Stringer r. English & Scottish Marino In^o. ( 1870). 
- 10 B. & S. 770 ; Rankin v- /otter (1873), U R. 6 H. . 

i' 83. Mentd. Navone v. Haddon (1850), 9 C. 13. 

n 2308, .] — A loss of voyage for the se^on 

by perils of the sea, is not a ground of abandon- 
^ nmnt upon a policy on goods, with a clause of 


Marine Insurance Co. (1887), 26 
N. B. R. 339.— CAN. 

PART II. SECT. 24, SUB-SECT. 4.— A. 
2308 i. General rute.)— -The assured 


ship, before giving notioe of abandoi^ 
ment. — C orr v. Standard Fire & 
Marine Insuranob Co. of New 
Zealand (1881), 7 V. L. R. 504. — 

AUS. 

2808 ii. The owner of a vessel 


have a right to a reasonable time in which has heou damaged by the porn 
wWoh tio ascertain the oondltlon of the Insured against js entitled to reason- 


able time to make inqi^les 
hearing of the damage briore giving 

notioe of abandonment.— -Driscoll r. 

Millville Marine Ii^uranob Co. 
(1883). 23 N. B. R. 160 ; on appeal, 
2 S. C. R. 183.— CAN. 

2808 Ui. -tSEpicJC Dhoosal 

tj, APCAR (1865), Bourke. 391.- 



»7 : Dixon r. Reid (1822), 5 R. « AUl. ; koux r. 
SAlrador (lS3fi>. 3 Binif. X. C. 266; Naronc r, Hnddon 
(1856), 9 C. B. 30 ; Botter r. Rankin (1870), L. U. 5 V. 1*. 

341. 

2309. r, — ^Insurance on a cargo o! wine, to 

be discharged partly at B., partly at D., vSc partly 
at L. The vessel which conveyed the cargo being 
wrecked near B., ^ thrcc-tourtlis of the cargfj 
being either lost or so impregnated with fwilt water 
as to render it imprudent to delay the sale till the 
ports of D. or Ij. could he reached, the assured, 
on Dec. 23, the day they heard of the joss, gave 
notice of abandonment; «S:, on Dec. 27 calitni a 
meeting of underwriters, which three underwriters 
attended, & ordered the assured to do the be.st for 
all pailies. On ensuing Feb. 28, ^ not before, 
some of the underwriters interfered, forbidding a 
sale of the damaged wines about to take place at 

B. , & rejecting the abandonment : — Held : this 
was a total loss, & entitled the assured to abandon ; 
&, at all events, the uuderwritere, not having 
stirred for more than two months after notice 
of the abandonment, must be taken to have 
acquiesced in it. An insurer, who rejects an 
abandonment, must do so within a reasonable 
time. 

The law is, that the assured shall abandon 
in reasonable time, that he may not lie by to see 
whether it may be more to his interest not to 
abandon ; he must, therefore, in reasonable time, 
&; what is reasonable time is a matter of law for 
the decision of the ct., give notice of abandonment. 
What is reasonable time in each case, must depend 
on circumstances (Dallas, C.J.). — Hudson v. 
Harrison (1821), 3 Brod. & Bing. 97 ; 6 Moore, 

C. P. 288 ; 129 E. R. 1219. 

Anruiicdums : — Consd. Provincial Insce. of Canada v. Lcduc 

(1874), L. R. 6 P. C. 224 ; Sliophord v. Henderson (1881), 

7 App. Cas. 49. 

2310. .] — Currie & Co. v. Bombay Native 

Insurance Co., No. 1914, ante. 


B. What is Reasonable Time. 


88 . 


See Marine Insurance Act, 1906 (c. 41), ss. 62 (3), 


2311. Question of law.] — Hudson v. Harrison, 
No. 2309, ante. 

See, now. Marine Insurance Act, 1900 (c. 41), 


2312. After notice of loss— Six months.]— Ali.- 
WOOD V. Henckell (1795), 1 Park on Marine 
Insurances, 8th ed. p. 399. 


Annoiaiions : — Consd. Melllsh v. Andrews (1812), 15 Eai 
13 ; Ronx V. Salvador (1835), 1 Bing. N. C. 526. Eel 
Read v. Bonham (1H21), 6 Moore, C. P. 397. 


2315. One roonUi.]-~(l) It is no breach of 

neutraJity for a neutral ship to carry enemy’s 
property from its own to the enemy’s country ; 
the voyage & commerce not being of a hostile 
description, nor otherwise expressly or impliecUy 
forbitldcn by the law or policy of this country ; 
though the neutral thereby subject his ship to be 
detained & carried into a British jwrt for the pur- 
pose of search ; k therefore a British undeiwriter, 
after condemnation of tlie enemy’s goods found on 
lamid, liberation of the ship & the rest of the 
cargo, is liable to the neuti-al owner of goods 
in.sure<l in the same ship whose voyage was st) 
interrupti'd ; either as for a total lo8.s, it notice of 
abandoimient upon the loss of t he voyage be given 
in 1 ‘easonable t ime ; or for an average loss if sucli 
notice he given out of time. 

(2) Where a neutral ship bound from America 
to Havre was so detained k brought into a British 
port ; k pending proceedings in the Adinlty. the 
King doclare<l Havre in a state of blockade, by 
which the further piosecution of the voyage was 
j)rohibited : — Held : a total lr>s8 of the voyage, 
which entitled the neutral assured to abandon. 

(3) The blockade of Havre havirig been publicly 
notified here on Sept. 6, k no notice of abandon- 
ment given till Oct. 14, nor any excitse siibsttmti- 
ated fur not giving it sooner for want of competent 
authority before, nor any new authority shown 
for giving it then : — Held : the notice was out of 
time ; k this, though pltf.’s agents in this country 
had no notice till Oct. 17 of the decree for restora- 
tion of the ship k goods in question, w'hich hod 
been pronounced on Oct. 8. — Barker v. Blakes 
(1808), 9 East, 283 ; 103 E. R. 581. 

AnnotiiiioiiH : — As to (2) Conid. Britluli A' Foreign Marine 

Insce. V. Sanday, [1916) 1 A. V. 650. Reid. Rodoconaclil 

V. KlJiott (1874), L. R. 9 C. P. 618. 

2316. .] — Grainger v. Martin, No. 

2198, ante. 

2317. .] — Kaltenbacii v. Mackenzie, 

No. 2273, ante. 

2318. Nine days.] — Mei.li8h v. Andrews, 

No. 2285, ante. 

2319. Five days.] — Hunt v. Royal Ex- 

change Assurance, No. 2308, ante. 

2320. Sixteen days.] — An insured vessel 

arrived at the port of K insale, on Nov. 24 ; on 
Dec. 14, a second survey was had, when it was 
found that the expenses of the repairs would 
exceed the value of the ship ; notice of abandon- 
ment to the insurers in London on Jan. 6 held to 
be too late.— Aldridge v. Bell (1816), 1 Stark. 
498, N. P. 


rocks, & defts.’ agent was informed of 
It by the Insured on Oct, 16. No 
formal abandonment in writing, under 
the terms of the policy, was m^e until 


Doc. 27 : — Held : the notice was too 
late to be available. — Uarkley v. 
PROVINC31AL Insurance Oo. (1868), 18 
C. P. 335.— CAN. 


PART II. SECT. 24, SUB-SECT. 4.— B. 

e. After notice of loss — Seventy' 
two days .] — The vessel ran upon the 
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2321. Two <toyi.]—RKAl> V, Bonham, No. inquiries.]— Oernon v. Royal Exchange As- 

9112 ante. subance, No. 2307, ante. 

2322. Six months.]— A vessel insured under 2324. .]— Cukrib & Co. v. Bombay 

time policy from Aug. 1841, to Au«. 1842. en- Native Insurance Co., No. 1914, ante. 

'oimtered very severe weather in the Indian seas, 2325. Delay by master In making survey.] — 

was compelled, in May, 1842, to put into the A ship was insured from the Clyde to New Zealand, 
Mauritius. The master wrote to the owners, telling where she grounded at Bluff harbour, & sustained 
ft em of the injuries which the vessel had received, considerable damage ; but, as there was no dry 
the necessity to make extensive repairs, of his dock in New Zealand, the amount of damage could 
Atention to borrow money on bottomry for t^t not be there ascertained. She then proceeded, 
niiipose, of the sum required, A of the impossibility after temporary repairs, to Port Chalmers, her 
of ^tting the money except on the undertaking port of destination in New Zealand, to discharge her 
to return direct to England, instead of proceeding cargo, &, after a stay of nine months there, pro- 
to Bombay, as originally intended. He further ceeded in ballast to Calcutta, where she was dry- 
stated, that on account of the very low state of docked, & thoroughly surveyed, & it was then 
freights in India, this would be better for their found that the cost of repairing the damage she 
interests, which he smd he consulted in everything had sustained at Bluff harbour, would exceed her 
he did. Tlie agents for Lloyd’s at the Mauritius, value when repaired. The owners at home, on 
who w’cre employed by the captain to act for him, learning the result of this survey, gave notice of 
wrote letters to the same effect. These letters abandonment to the underwriters of this policy, on 
were received at inter\’al8 between Sept. A Dec. Aug. 2. ^Vhile the sliip was at Calcutta in July, 
1842, & in the latter month the owners wrote another insurance, which was a time policy was 
to the agents expressing tlieir surprise at the effected on her, in which she was valued at £8,000 
amount required, but saying, at the same time, & during the currency of this policy she became 
that they supposed what was done was the best a total wreck, on Oct. .5. In an action on the first 
that could he done under the unfortunate circum- policy : — Held : the stay at Port Chalmers was 
stances in which the ship %vas placed. The owners an unreasonable delay on the part of the ship- 
wiote to agents in I/ondon, apprising them of the owner in giving notice of abandonment, which 
expected arrival of the vessel, &, directing them to was therefore too late, & consequently he could 
. .1 ..i. rri — AiA — : — — recover for a partial loss only. 

Whether there has been such delay is not a 
mere question of time, but of substantial delay out 
of the ordinary course of maritime affairs ; but 
the consequences flowing from the damage upon 
w'hich the question arises may be taken into 
account. — Potter v. Campbell, Wingate v. 


ilo what was needful. The vessel did arrive on 
Mar. 27 & was at first taken possession of by the 
agenis for the owners. On Mar. 30 the owners 
abandoned to the underwTiters : — Held : under 
these circumstances they were not entitled to 
recover as for a total loss ; for, first, assuming 
notice of abandomnent to be necessary in a case 
of constructive total loss, the notice here had not James (1807), 2 L. J. N. C. 223 ; 17 L. T. 474, n. ; 
been given in time ; & secondly, the conduct of 16 W. 11. 399, 401 ; 3 Mar. L. C. 29, n. 
t he owners on the receipt of the lettei*s amounted to 
an election to treat this as a partial loss, k they 
could not afterwards, on the arrival of the vessel, 
when they found that the cost of rcpaii*s much 
exceeded the market value of the vessel itself, 
convert this partial into a total loss. 

Though the master may, by an ordinary rule of 
law% be considered, whenever the vessel is, by 


AnnoifUioiis : — Apprvd. Rankin r. Potter (1873), L. R. 6 
U. L. S3. Refd. Lidgott r. .Socrotan (1871), L. R. 6 C. P. 
G16. Hentd. British & Foreign Inscc. v. Wilson Shipping 
Co., [1921] 1 A. C. 188. 


Sub-sect. 5. — Election Not to Abandon. 

2326. Assured cannot afterwards claim for total 


capture or other detentions & casualties, prevented loss,] — A ship being obliged to put into a place 
from continuing the voyage, os the agent for all of safety in the course of her voyage, in conse- 
parties concerned, yet the owners, even under qoence of damage incurred by a sea peril ; if the 
svich circumstances, may by their conduct make owner do not abandon, but merely apply to the 
him their solo agent, so as to be bound by his underwTiters for directions how to proceed upon 

estimate of the expenses of repair, who decline 
Notice of abandonment is necessjiry in order to interfering, he cannot afterwards convert it into 
convert a constructive into an absolute total loss, a total loss, on account of the expenses of the 
The cases of Cambridge v. Anderion, No. 2043, salvage being found in the result to have exceeded 
anicy & Rouxv. Salvador y No. 2129, ante, show that the value of the sliip, which was ultimately sold in 
where a ship, in consequence of the inability of the place into which she had been driven by dis- 
the master to got it off the rocks where it has tress ; though the sale was directed by the assured 
stiTick, has been actually sold, or where a cargo of a to be made on account of all concerned. — Martin 
perishable nature has been so damaged by the sea j,, Crokatt (1811), 14 East, 465 ; 104 E. R. 679. 
that its substance is gone, & it can never roach Annotaiion .-—VielA. Knight t\ Faith (1850), 15 Q. B. 649. 

the destined port in specie, the loss, in each 2327. .] — Fleming v. Smith, No. 2322, ante. 

instance, is actual, & not constructive total loss. ^ 

Where a prudent owner uninsured would have 
sold, the case amounts to one of actual total loss. — 

Fleming v. Smith (1848), 1 H. L. Gas. 613; 9 ^ ^ 

E. R. 859, TT. L. Sub-sect. 0. — Acceptance of Notice. 

Annotations: — Refd. Knight r. Faith (1860), 15 Q. B. 649; See Marine Insurance Act, 1906 (c. 41), s. 62 
Uankin v. Potter (1873), L. 11. 6 H. L. 83; Macbeth t\ /ix (r.\ /q\ 

Maritime Insco., [1908] A. C. 144. Mentd. Stainbank v. ' oooo in Apnentance Question 

Fenning (1851), 11 c. B. 51; Kemp t?. Haiiiday (1866), 2828. What amounts to acceptance— wuesuon 

6 B. 723. Of fact.]— Shepherd v. Henderson, No. 2333, 

2823. Where amount of damage In doubt — post, , . . .. , . 

Insured entitled to reasonable time to make 2329. Insurer’s request to do the best 


PART II. SECT. 24, SUB-SECT. 5. 

2886 1. Assured cannot afterwards claim for total lose.] — S mith v. Fleming & Co. (1849), 23 Sc. Jur. 7. SCOT 
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Sect. 24. — Notice of abandonment: Suh-aecis. 6 <fi? 

7, A., B. & C.] 

they can.*n — Where a ship sustain a partial loss, 
the insured cannot abandon, nor is the answer of 
the underwriters desiring them “ to do the best 
they can with the damaged property,” evidence of 
their assent, so as to make it a total loss. — 
Thelluson V. Fletcheh (1793), 1 Esp. 73, N. P. 

2330. Silence of insurers — Non-repudiation 

for two months.] — Hudson v. Harrison, No. 2309, 
ante. 

2331. .]— Provincial Insurance Co. 

OF Canada v. Ijeduc, No. 1436, ante. 

2332. Taking possession of ship & repairing 

— By agents of Insimors.] — Provincial Insurance 
Co. of Canada v. Leduc, No. 1435, ante. 

2333. After rejection of notice.] — 

A. raised an action in the Sheriff’s Ct. against B. 
for £50 the sum payable by him as underwriter 
on a policy of insurance on A.’s vessel the Krishna. 
On May 23 the vessel was driven on a sandy beach 
on the West Coast of India during a violent storm. 
Soon afterwards the usual monsoon commenced 
and lasted till Oct. On June 7 A., on hearing 
from the master that it was impossible to save the 
ship, gave notice of abandonment to the under- 
writers ; which they refused to accept- On 
Oct. 1 A. raised this action averring that the vessel 
had become a wreck, & in his amended pleadings 
he set out that the underwriters had taken pos- 
session of the vessel on Oct. 15 & had floated her 
on Nov. 16, & taken her to Bombay had docked 
her & executed certain repairs & that thus the 
underwriters had accepted the abandonment. 
The underwriters alleged that they only took 
possession of the vessel as salvors, that no repairs 
were done except for the safety of the ship & that 
A. was informed of all they were doing ^ to the 
last it was intimated to A. that tlie vessel was lying 
at Bombay at his risk. The Ct. of Session found 
(inter alia), ” that the underwriters did not 
accept the abandonment ; that there was on 
June 7 & continued thereafter to be a reasonable 
prospect of the ship being got off the sandy shore 
on which slie lay without greater expense than a 
prudent uninsured owner would reasonably 
incur ” ; therefore that there was not at the date 
a constructive total loss of the ship. A. contended 
on the question of the competency of his appeal 
(a) that the finding that the underwriters did 
not accept the abandonment was a matter of mixed 
law & fact ; (b) that the findings of fact were 
incomplete & ought to be rectified on remit ; — 
ffeld : the ct. had decided the issue submitted 
to them, an issue of fact & not of law, namely 
that the underwriters did not accept the abandon- 
ment, &; accordingly their finding was not open to 
impeachment under Court of S^ion Act, 1825 
(c. 120), &, looking at the controversy raised by 
the record, the findings in fact were reasonably 
complete. 


In the law of England where notice of abandon- 
ment is given & the circumstances are such that 
the man may reasonably give it, but the under- 
writer refuses to take it & afterwards an action 
commences, if in the interim that which the man 
who gave the notice of abandonment reasonably & 
properly believed to be a total loss turns out to 
be not a total loss, it cannot be held that it is 
(Lord Blackburn). 

The question whether the underwriters accepted 
the abandonment or not is a question of fact to 
begin with, but the circumstances of the case may 
be such that a jury may be told as a matter of 
law, & properly told, that if they think the 
underwriters have done certain acts which are 
consistent only with their having accepted the 
abandonment, then they ought to find that the 
abandonment has been accepted (Lord Penzance). 
— Shepherd v. Henderson (1881), 7 App. Cas. 
49, H. L. 

Annotations Refd. Blairmore Sailing Ship Co. v. Macredie, 

flSyS] A. C. 593. Mentd. Langham S.S. Co. v. Gallagher 

(1911), 12 Asp. M. L. C. 109; Moore r. Evans, 11918J 

A. 185 ; Anglo -Newfoundland Development Co. v. 

Pacilic Steam Navigation Co., [19241 A. C. 406. 

2334. Effect of acceptance — Cannot be with- 
drawn — Though ship subsequently restored.] - 

Bainbridge V. Neilson, No. 2140, ante. 

2335. .] — Insurance on sliip 

Ruby, at & fiDm Halifax to Plymouth, captured 
on the voyage : inteUigenco of the capture & 
immediate abandonment, & some steps taken by 
the imderwriters to settle the loss ; intelligence 
then of her being recaptured, & refusal by the 
underwritei’s to settle, except for a partial loss ; — 
Held : upon notice of abandonment, given on 
intelligence of the capture, the transaction was 
closed, & not subject to be disturbed by any event 
appearing on subsequent intelligence, on the ground 
of the acceptance of the abandonment by the 
underwriters. — Smith v. Robeiitson (1814), 2 
Dow, 474 ; 3 E. R. 036, H. L. 

Annotations Consd. Patterson v. llitchie (1815), 4 M. & S. 

393 ; Hudson v. Harrison (1821), 3 Brod. ite Bing. 97. 

Apld. Provincial lusce. of Canada v. Leduc (1874), L. R. 

6 P. C. 224. Consd. Iluys v. Royal Exchange Assoo. 

Corpu., [1897] 2 Q. B. 135 ; Blairmore yailiag Sldp Co. 

V. Maorodio, [1898] A. C. 593. Refd. Naylor v. Taylor 

(1829). 9 B. & O. 718. 

2336. Title to cargo abandoned — As from 

time of loss.] — The title of the underwriters to the 
cargo of an abandoned vessel does not date from 
the acceptance of the abandonment, but has 
relation back to the time of the loss. 

A foreign vessel sailing with a cargo of timber, 
consigned from a foreign port to Hull, went ashore 
on the coast of Norway. The captain, without 
waiting for instructions from the consignee, & 
without any absolute necessity, made sale by 
auction of the timber, in the manner prescribed by 
the law of Norway, & the purchaser consigned the 
timber to the defendants for sale on his behalf. 
The agents of pltfs.’ underwriters, who had received 
notice of abandonment before, but had accepted 


PART II. SECT. 24, SUB-SECT. 6. 

2332 i. What amounts to acceptance — 
Taking possession of ship dt repairing — 
By agents of insurers.] — Notice of 
abandoniueat was given to InsurerB, 
all of whom declined to accept. By 
direction of the agent for insurers, the 
cargo was taken out & stored, & the 
vessel repaired ; — Held : what was 
done constituted an acceptanoe. — 
McLeod v. Inbura-nob Co. of North 
America (1901), 34 N. S. R. 88.— CAN. 

2333 i. After reiection of 

notice.] — If insurers r^use to accept 
an abandonment, 8c take possession of 
the ship for the purpose of repairing & 
then restoring her to her ovuien, such 


taking possession is strong evidence of 
acceptance of abandonment. — CkJRR r. 
Htandahd Fire & Marine Insurance 
C o. OF New ZBiVXAND (1881), 7 V. L. R. 
504.— AUS. 

2388 11. .] — Baker v. 

Brown (1872), 9 N. S. R. 100.— CAN. 

2333 iii. .] — Robert- 

son V. Royal Exchange Assurance 
CORPN., [1926] 8. O. 1,— SCOT. 

2334 i. Effect of acceptance — Cannot 
he withdrawn — Though ship subseguentlp 
restored.] — After regiilar notification of 
capture & abandonment, it Is inoom- 
petent for insurers to reject the aban- 
donment 6c insist upon settling for a 
partial loss, although InteUigenoe of 


recapture be received a few days after 
that of capture, before the loss is paid, 
& although the vessel bos actually 
performed her voyage. — R obertson 
& Co. V. Stewart (1809), 15 Foo. OoU. 
165 ; affd. (1814), 2 Dow. 474,— SCOT. 

2386 i. Title to cargo abandoned 

— As from time of loss.Y^Held : the 
cargo was abandoned & accepted by 
the underwriters ; the original owner 
ceased ipso facto to have any oonoem 
in It.— IIBNDKLL & Co. V. DUDBR 
(1872), 6 NQd. L. R. 488.— NFU). 

f. Must be definite.] — Acceptance 
of notice of abandonment must be by 
some unequivocal act. — 0 ’Leaky v. 
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it after the sale, in the mean time instituted a 
suit in the Superior Diocesan Ct. of Drontheim, 
against the captain & the purchaser, to set aside 
the sale, & to compel the purchaser to deliver up 
the cargo to the underwriters. That ct. confirmed 
the sale. In an action of trover, subsequently 
brought, by pltfs., against the London consignee 
of the purchaser for the recovery of the cargo : — 
Held : the title of pltfs. had relation back to the 
alleged loss, &, therefore, they were entitled to 
maintain trover for the conversion occurring before 
the acceptance of the abandonment. — Cammeul 
V. Sewell (1858), 8 H. & N. 617 ; 27 L. J. Ex. 
447 ; 32 L. T. O. S. 190 ; 4 Jur. N. S. 978 ; 157 
E. R. 616 ; affd. on other grounds (1860), 5 H. &; N. 
728, Ex. Ch. 

Annotations Mentd. Simpson v. Togo (1860), 1 John. & H. 

Jufltyn (1862), 6 L. T. 653 ; Simpson u. Fogo 
(1863), 1 Hem. & M. 195 ; Lloyd v. Guibert (1865), L. R. 
I Q. B. 115 ; The Empire of Peace (1869), 39 L. J. Adm. 
12 ; Cewtrique v. Imrio (1870), L. R. 4 H. L. 414 ; Meyer 
B^hi (1876), 45 L. J. Q. B. 741 ; Eglinton v. Norman 
(1877), 46 L. J. Q. B. 557 ; Vadala v. Lawes (1890), 25 
Q. B. U. 310 ; Alcocku. Smith, [1892] 1 Ch. 238 ; Dulaney 
r. Merry, [1001] 1 K. B. 536. 

2337. Effect of constructive acceptance — Same 
as actual acceptance.] — Provincial Insurance 
Co. OP Canada v. I.jEduc, No. 1435, ante. 


Ing the proceeds of the cargo from the expenses 
sued applts. for the balance under sect. 66 of the 
Act of 1847 : — Held : applts. wore not liable ; 
because although owners of the ship when she 
became an obstruction, yet having abandoned her 
before the expenses were incurred, they were not 
the owners within sect. 66 of the Act of 1847 & 
were therefore not personally liable for the repay- 
ment. — Arrow Shipping Co. v. Tyne Improve- 
ment CoMRs., The Crystal, [1894] A. C. 608 ; 
03 L. J. P. 140 ; 71 L. T. 346 ; 10 T. L. R. 661 ; 
7 Asp. M. I.. C. 513 : 6 R. 258, H. L. 

Annotations : — ^FoUd. Barraclough v. Brown (1896), 65 
L. J. Q. B. 333. Diltd. Smith v. Wilson, [1896] A. C. 
579. Oonsd. Boston Corpn. v. Fenwick (1923), 129 L. T. 
766. Retd. Barraclough v. Brown (1897), 66 L. J. Q. B. 
672 ; The Wallsend, [1907] P. 302; The Ella, [1916] 
P. Ill, Mentd. Postmaster-General v. Beck & Pollitzer 
(1924), 93 L. J. K. B. 1017. 

2340. .] — A local Act which 

incorporated Harbours, Docks, & Piers Clauses 
Act, 1847 (c. 27), provided that, if any vessel 
should be sunk in any part of the navigation, 8c 
the owner, or person in charge, should not remove 
it, it should be lawful for the undertakers to 
remove it, & recover the expenses of such removal 
from the “ owner *’ in a ct. of summary juris- 
diction : — Held : the remedy being prescribed by 
the sect, which gave the right to recover the 
expenses, it was not competent for the undertakers 


Sub-sect. 7. — Effect of Notice op j 
Abandonment- 
A. In General. 

See Marine Insurance Act, 1906 (c. 41), s. 63. 

2338. What amount recoverable — Whole sum 
insured.] — The ship Success being insured from 
Ix)ndon to Carolina was taken by a Spanish 
privateer & afterwards retaken by an English 
one, & carried to Boston, where, no person appear- 
ing to give security, she was condemned, & sold 
in the ct. of admlty. there ; &, after the recaptors 
had their moiety, the overplus remained with the 
officers of that ct. Deft, brought an action on the 
policy, & had a vpdict ; pltf. by his bill, prayed 
an injunction, insisting deft, ought to recover no 
more on the policy than a moiety of the loss. 
The ct. denied the injunction, for as deft, had 
offered to relinquish the salvage, ho was entitled 
to recover the whole money insured. — Pringle v. 
Hartley (1744), 3 Atk. 195 ; 26 B. R. 914, L. C. 

Annotations :—Contd. Roux v. Salvador (1835), 1 Bing. 

N. C. 626. Refd. Luoena v. Crauford (1806), 2 Bos. 8c 

P. N. R. 269. 

B. Liability of Insured, 

2339. Abandonment releases owner from liability 
— Expenses incurred after abandonment — Removal 
of wrock.] — A ship belonging to applts. came into 
collision with another vessel & sank near the 
approach to a harbour where it was an obstruction 


to recover them by action in the High Ct., &, in 
any case, an owner of a sunken ship who had 
abandoned it to the underwriters as a total loss 
before any expenses had been incurred was not 
“ the owner ” within the sect. — Barraclough v. 
Brown, [1897] A. C. 615 ; 66 L. J. Q. B. 672 ; 
76 L. T. 797 ; 62 J. P. 275 ; 13 T. L. R. 627 ; 8 
Asp. M. L. C. 290 ; 2 Com. Cas. 249, H. L. ; ajfg. 
(1890), 65 L. J. Q. B. 333, C. A. 

Annotations : — Folld. Boston Corpn. v. Fenwick (1923), 
129 L. T. 768. Refd. Smith v. Wilson, [1896] A. C. 579 ; 
The Wallsend, [1907] P. 302. Mentd. A.-G. v. Merthyr 
Tydfil Union, [1900] 1 Ch. 516; The Veritas, [1901] 
P. 304 ; Devonport Corpn. r. Tozer, [1902] 2 Ch. 182 ; 
Lucy V. Dorling (1906), 49 Sol. Jo. 582 ; R. v. Philbrick, 
Ex p. Edwards (1905), 53 W. R. 527 ; De Gasquot James 
V, Mecklenburg Schwerin, [1914] P. 53 ; Guaranty Trust 
Co. of New York v. Hannay, [1915] 2 K. B. 536 ; Barwick 
V. S. E. & C. Ry., [1921] i K. B. 187 ; Simmonds v. 
Newport Abercam Black Vein Steam Coal Co., [1921] 
1 K. B. 616 ; Everett v. Griffiths, [1924] 1 K. B. 941 ; 
Whitney r. I. R, Comrs. (1925), 42 T. L. R. 58. 

2341. .1 — The expense of remov- 

ing a wreck can only be recovered from the owners 
at the time the expense is incurred. Where the 
owners of a vessel that has become a wreck treat 
it as a constructive total loss & give a notice of 
abandonment to their underwriters they divest 
themselves of their propertj^ in the vessel 
abandoned & cease to be its owners. Qu. : 
whether the property in the wreck is automatically 
transferred to the underwriter when they have 
refused to accept the notice, or whether the wreck 


to the navigation. There was no evidence of 
negUgence on applts.’ part. Applts. gave their 
underwriters notice of abandonment as a total 
loss & were paid on that footing. Sc also gave the 
harbour authority notice of the abandonment. 
The harbour authority, acting under Harbours, 
Docks, Sc Piers Clauses Act, 1847 (c. 27), & Re- 
moval of Wrecks Act, 1877 (c. 16), took possession 
of the wreck, raised part of the cargo Sc sold it, 
dispersed the wreck by explosives, & after deduct- 


becomes a res euUius , — Boston Corpn. v. Fen- 
wick & Co., Ltd. (1923), 129 L. T. 766 ; 39 
T. L. R. 441 ; 16 Asp. M. L. C. 239 ; 28 Com. Cas. 
367. 

C. Rights of Insurers. 

See Marine Insurance Act, 1906 (c. 41), s. 63. 

2342. Separate insurances on ship Sc freight — 
Freight earned after abandonment — Which under- 
writer entitled.] — A. having effected one policy 


Pklioan Insuranck Co. (1890), 29 
N. B. R. 610.— CAN. 

PART II. SECT. 24. BUB-SKCT. 7.— A. 

g. Notice of abandonment hy oumers 
— SvbsequeM instrudtion to nuister 
proceed under best advice.] — 
Millvill® Mutual Marinr & 


Insurance Co. v. Driscoll (1884), ll 
8. C. R. 183.— CAN. 

PART II. SECT. 24. SUB-SECT. 7.— C. 

h. Riohte of unAerwriier on freioM.] 
— Held : inBurew by abandonment 
would be entittod to receive a 
portion of freltfht earned after the 


damage to the ship, if there had been 
evidenoe of tbe amount received by 
assured. — Barks v. Merchants 
Marine Insurance Co. (1887), 26 
N. B. R. 339 ; affd- 16 S. C. R. 186.— CAN. 

k. Rights of underxeriter on goods.} 
— The owners of a oaigo which had 
been shipwreoked abandoned it to the 
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Se d* 24 . — Notice of abandonment: Sub-sect* 7 , (.] 

on riiip & another on freight, & the ship having 
been detained by embargo in Russia, he ^^a^^ned 
the shin to the underwriters on ship, & the freight 
the underwriters on freight, at the same tmie 
aHuthority from the underwriters on 
the shte to act for them. & endeavour to recover 

it The'ship liaving the 

carco which ’was on board at the time or ine 

detention, & earned freiglit accordingly ■which . 
recced : in an action by the under- 

wrTters on freiglit against A. they were entiled 
tio recover the freight so 

Leatiiam V, Terry (1803), 3 Bos. A 1 . 4/9 ; 1-7 

JC. II. 260. ^ ^ Gladstone (ISO.'i), 3 Smith, 

Juiiotalions. Thompson (1S03), 3 Bos. & 1*. 


K. B. 39. Mentd. 
40 . 5 . 

2343. 


What expenses deducted.] 

XshipovTier having fii-st insured his ship with 
A., etc., & his freight with B., etc., for a certain 
voyage, & having notice of an embargo laid on the 
ship in a foreign port, abandoned the ship & freight 
to the respective underwriters, & received from 
them the whole amount of their subscriptions as 
for a total loss of both ; first undertaking, by a 
memorandum on the ship policy, to assign to the 
underwriters thereon liis interest in the ship, to 
account to them for it, <fc afterwards undertaking, 
by a similar memorandum on the freight policy, 
to assign to those underwriters all right of recovery, 
compensation, etc. The ship being afterwards 
liberated, & earning freight, which was received 
by the assured : — Held : however the question of 
priority as to the title to the freight might have 
been as between the different sets of underwriters 
litigating out of the same fund, &; however the 
weight of argument might preponderate more in 
favour of the underwriters on the ship, yet the 
/issured, who had received the freight from the 
shippers of goods, was at all events liable on his 
express undertaking to pay it over to the under- 
writers on freight ; & that without deducting the 
expenses of provisions, wages, etc., which were 
charges on the o'wner before the abandonment, 
& on the underwriters on ship afterwards. — 
Thompson v. Kowcroft (1803), 4 East, 34 ; 102 
E. K. 742. 

Annotations : — ^Folld. Lcatham v. Torry (1803), 3 Bos. & P. 

479. Reid. Shan> v. Gladstone (1805), 7 East, 24 ; David- 
son V. Case (1820), 8 Price, 542 ; Scottish Marino Insce. 

V. Turner (1853), 21 L. T. O. S. 10. Uentd. Horlock v. 

Beal, [1916] 1 A. C. 486. 

2344. .] — While a ship was 

forcibly detained in a foreign port, the owner 
abandoned first the ship & then the freight to 
the different sets of underwriters thereon, who paid 
as for a total loss ; after which the ship was 
liberated, reshipped her cargo which had been 
taken out, & returned home, earning freight, 
which was received by the assured. Qu. : whether 
the assured after an abandonment of the ship, 
which was a seeking & not a chartered ship ; on 
which a distinction may arise ; could abandon the 
freight to another set of underwriters. Assuming 
that he might, the ship & freight are salvage to 
the different underwriters, after deducting the 
following expenses, which must be apportioned 
between them according to their several interests : 
(a) the expenses of ship & crew in the foreign port, 
including port charges, besides the expense of 
shipping the cargo which exclusively belongs to 
the underwriters on freight ; (b) insurance there- 


on i (c) & pwvlriona of crew from their 

liberation in the foreim port till their dSihS 
here ; (d) wages, provTgions wore supplied bv Se 
foreign Govt., to the crew during thefr detention 
But the assured was not entitled to deduct out of 
the freight received payable to the underwriter 
on freight : (a) charges paid at the port of dis- 
charge on ship and cargo ; (b) insurance on ship • 
(r) diminution in value of ship & tackle by wear 
& tear on the voyage home. — Sharp r. Gladstone 
(1805), 7 East, 24 ; 3 Smith, K. B. 30 ; 103 E. 1| 
10. 

Annota/iims : — Apld. MorrlHon r. Parsons (1810), 2 Taunt 
407. Reid. f\ Davidson (1810), 5 M, Sc 8. 70, 

2345. .] — A policy on 

freight, at & Imm the ship’s port of loading at J. 
to her port of discharge, with leave to coll at inter- 
mediate ports, beginning the adventure on the 
goods from the loading, as aforesaid, with leave to 
discharge, exchange, & take on boai'd goods at 
any port she may call at, without being deemed a 
deviation, covers the freight of goods loaded at 
an intermediate port ; & therefore where the ship 
having sailed with a cargo loaded at J. was during 
the voyage cast on shore at an intermediate port, 
t'fc lost a part of her cargo, & took on board other 
goods at that port to complete her cargo, & 
arrived at her port of discharge, & earned freight : 
— Held : the assured, who had abandoned to the 
underwriter upon intelligence of the loss, & had 
adjusted with him as for a total loss, was liable to 
the underwriter for the freight of that part of the 
cargo loaded at the intermediate port, after 
deducting the expenses attendant upon procuring 
the said freight. — Barclay v. Stirling (1816), 

5 M. & S. 6 ; 105 E. 11. 954. 

Annotations: — Distd. Barber r. Fleininfi: (1869), L. R. 6 
Q. B. 59. Reid. Case v. DavidHon (1816), 5 M, & S. 79. 
Mentd. Leathly v. Hunter (1831), 7 Bluff. 517. 

2346. .] — Sliip & freight were 

insured by separate sets of underwriters. The 
ship, a general seeking ship, was captured ; & 
ship & freight were abandoned to the respective 
underwriters, who each paid a total loss. The 
ship, being I’ecaptured, performed her voyage & 
earned freight : — Held : the underwriter on ship 
was entitled to the freight. Abandonment of ship 
to the underwriter on ship includes freight, & 
transfers freight earned subsequently to the 
abandonment to such underwriter, as incident to 
the ship. — Davidson v. Case (1820), 2 Brod. & 
Bing. 379 ; 8 Price, 642 ; 5 Moore, C. P. 116 ; 
129 E. R. 1013, Ex. Ch. ; S. 0. sub nom. 

Case v, Davidson (1816), 5 M. & S. 79. 

Annotations : — FoUd. Stowart V. Gretinock Marino Iiifsce. 

(1848), 2 H. L. Cas. 159. Apld. Keith t». Burrows (1877 
2 App. Gas. 036; The Red Sea, [1396] P. 20. Reft. 
Kerswill v. Bishop (1832), 2 Cr. & J. 529; Knlffht v. 
Faitli (1850), 15 Q. B. 649 ; Scottish Marine Insce. v. 
Turner (1853), 21 L. T. O. S. 10 ; Willis r. Palmer (1859), 

7 C. B. N. S. 340; Midland Insce. v. Smith (1881), 0 
Q. B. D. 561. Mentd. Oroen r. Briffgs (1848), 6 Haro, 
395. 

2347. .] — In all cases of insurance 

on ship, in which the subject is not actually 
annihilated, the assured claiming as for a total 
loss must give up to the imderwriters all the 
remains of the property recovered, together with 
all benefit or advantage incident to it, or rather, 
such property vests in the underwriters. 

EVeight, wliile the ship is in the course of earning 
it, is a benefit or advantage incident to the ship, 

&, therefore, becomes the property of the imder-’ 
writers, paying for a total loss. 

A vessel, in the course of a voyage, struck upon 


underwriters, who took no effectual 
steps for seven years to raise the carffo. 
Eesps. then began operations for 


salving the cargo : — Held : they could 
do so against the will of the under- 
writers who had acquired the rights of 


the owners. — S alvage Assocn. of 
London v. S. A. Salvage Syndicate, 
Ltd. (1906), 23 S. C. 169.- S. AF. 
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an iceberg on July 27 & was considerably injured, 
but reached liverpool, & while in the river there, 

grounded outside the doc^ on Aug. 11, was after- veyed by lighters to Liverpool ; & he, at his own 
wards taken into do^, the cargo discharged, & expense, procured assistance by which the ship, 
was then surveyed, & after the survey, namely, with the remainder of his goods on board, was 
on Sept. 1, the owner abandoned to the under- brought to Liverpool. Afterwards, the assurers 
writers on ship, & claimed as for a total loss : — accepted the abandonment. On the assured 
ffeld : the underwriter on ship was entitled, on claiming for the loss of the ship from the assurer, 
settling as for a tot^ loss, te have the benefit, in the assurer claimed cre^t for the freight of the 
account, of the freight which had been received goods of the shipowner ; — Held : nothing in the 
by the owner on the discharge of the cargo. nature of freight for the carriage of the ship- 

To constitute a total loss the actual annihilation owner’s goods to 8. passed te the abandonees ; 
of the subject of the insurance is not necessary ; but they were entitled to an allowance for the 
it is sufficient if the expenses of repairs would carriage of the part of the goods from 8. to Liver- 
exceed the value of the ship when repaired (Lord pool in the ship after the abandonment, to be esti- 
CoTTENHAM, C.). — STEWART V. Greenock MARINE mated at the current rate of freight as if brought 
Insurance Co. (1848), 2 H. L. Cas. 159 ; 9 E. R. from 8. to Liverpool by another ship. — Miller v. 
1062 ; sub nom. The Lauret., Stewart v. Woodfai.l (1857), 8 E. & B. 493 ; 27 L. J. Q. B. 
Greenock Marine Insurance Co., 2 L. T. 809, 120 ; 30 L. T. O. 8. 240 ; 4 Jur. N. S. 302 ; 120 
H. L. E. R. 184. 


AnnnUiiions : — Consd. KnUrht v. Faitli (1850). 15 Q. 11. 649 ; 
ScottlKh Marino Iuhccs. v. Turner (1853), 21 L. T. O. 

10 : Hlcklo r. Rodocanochl (1859), 4 H. & N. 455. Distd. 
Potter w. lUnkin (1870), L. K. 5 C. P. 341. Apld. Keith 
r. BurrowH (1877), 2 App. Cos. 036 : Ihe Rod Sea, (18961 
P. 20. Refd. Miller v. Woodfall (1857). 8 E. & R. 493 ; 
Jardlne i’. Louthloy (1863), 3 B. & S. 700 ; Kemp e. 
Halliday (1866), 6 B. & S. 723 ; Barker r. Janaoii, Potter 
17, Campbell (1868), 10 W. R. 399; Rankin v. Potter 
(1873). L. R. 6 H. L. 83 ; Midland Insco. t^. Smith (1881) 
6 Q. B. D. 561 ; Sea Insco. v. Hadden (1884), 13 Q. B. 1) 
706. Mentd. Dahl r. Nelson, Donkin (1881), 50 L. J. Ch 
411. 


Annotations : — Apld. Keith 17. Burrows (1877), 2 App. Cas. 
636. Refd. Hickie v. Rodocanachi (1859), 4 H. & N. 455. 
Mentd. Arrow S.S. Co. v. Tyne Comrs., The Crystal (1894), 
6 R. 258. 


2348. 


2350. Unearned freight.] — Sea Insurance 

Co. V. Hadden, No. 2356, -post. 

2351. Rights of underwriter on ship — Freight 
earned by subsequent ship.] — A sliip having been 
chartered to carry troops to Calcutta, by a charter- 
party, under which a portion of the freight was 
made payable on the completion of the voyage, 

Clause In ship policy ex- when about 700 miles beyond the Mauritius caught 
.] — Tlie w’ords “ in full ” fire. The sliip put back to the Mauritius, where, 
Institute Time Clauses- being found to bo greatly damaged, she was 


— Hickie v. Rodocanachi (1859), 4 H. & N. 
455 ; 28 L. J. Ex. 273 ; 33 L. T. O. 8. 150 ; 6 
Jur. N. 8. 550 ; 7 W. R. 545 ; 157 E. R. 917. 
Annotations : — Consd. Do Cuadra v. Swann (1864), 16 C. B. 
N. S. 772 ; Soa lusce. v. Hadden (1884), 13 Q. B. D. 706. 
Mentd. Cammell v. Sowell (1860), (1 Jur. N. S. 918. 

2352. Prepaid freight.] — Pltfs. were in- 


cluding claim tor freight.] 

in the clause of the Im 

Freight — 1910, wliich provides that “ In the event abandoned to the underwriters as totaUy lost, & 
of the total loss, whether absolute or constructive, the abandonment was accepted. The captain 
of the steamer the amount underwritten by this having chartered another ship & forwarded the 
policy sliall be paid in full, whether tlie steamer troops to Calcutta, the freight was received by the 
bo fully or only partly loaded, or in ballast, char- shipowner’s agents : — Held : in forwarding the 
tcred or not chartered,” do not mean “ without troops the captain acted as agent for the o^^er, 
benefit of salvage.” & not for the imderwritei*s ; & the underwriters, 

Pltf. insured the hull of his ship imder a time to whom the sliip had been abandoned, were not 
policy by wliich in the event of a constructive entitled to any benefit from the freight so TOceive^. 
total loss the underwriters were to make no claim 
for freight whether notice of abandonment was 
given or not. He also insured the freight of the 
ship with other underwriters under a time policy 
containing the clause of the Institute Time Clauses 
— Freight— above set out. The ship while on a 

voyage during the currency of the policies stranded gurers of the hull *& machinery of defts.’ steam- 
& became a constructive total loss. She was, gRjp wliilst on a voyage from Pensacola to West 
however, towed in her damaged condition to her Hartlepool. The vessel stranded at the entrance 
destination, where her cargo was discharged, & to the latter harbour, & was abandoned by defts. 
the freight, being less than the amount at wliich to pltfs. as a constructive total loss, but the cargo 
the freight was valued in the policy, was paid to of timber was subsequently delivered. At Pensa- 
pltf. In an action on the policy on freight: — cola the sum of £1,677 19». lOd. had been advanced 
Held : the provision in the hull policy prevented to the master by the charterers, under a clause 
the ordinary rule of law, by which in the event of in the charterparty, by which ‘‘ Sufficient cash 
a constructive total loss the right to the freight for ship’s ordinary disbursements at port of loading 
earned subsequently to the loss passes to the under- to be advanced the master by the charterers 
writers on hull, from applying, & defts. were or their agents at the agreed exchange, ship paying 
entitled to a deduction in respect of the freight 2^ per cent, commission, including insurance, 
received by pltf. — Coker v. Bolton, [1912] 3 Master to give his draft, on owners or consignees, 
K. B. 316 ; 82 L. J. K. B. 91 ; 107 L. T. 64 ; 66 as required & customary to cover same, which 
Sol. Jo. 761 ; 12 Asp. M. L. C. 231 ; 17 Com. Cas. shall be paid out of the first freight collected.” 
313. Defts. accepted from the consignees of the cargo, 

Seet now, Marine Insurance Act, 1906 (c. 41), who held the master’s draft for value, the freight 
b. 63 (2). less the above sum ; but pltfs. claimed the gross 

2349. Freight to place of casualty — Rights freight as a benefit incident to the ship x—Held : 

of underwriter on ship.] — A shipowner loaded his defte. in accounting to pltfs. for the freight, were 
ship, which was bound for Liverpool, with goods entitled to deduct the sum of £1,677 19s. 10a. as, 
on his own account ; & he insured the ship & the by the terms of the charterparty, the cash advanced 
freight of the goods by distinct insurances. The at Pensacola was equivalent to prepaid freight, 
ship was stranded at 8., on the English coast, &, as such, did not pass to pltfs., on the abandon- 
20 miles from Liverpool. The shipowner aban- ment of the vessel & subsequent delivery of the 
doned the ship to the insurers on the ship. After cargo. 
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Sect. 24. — Notice of (Abandonment: Sub-sect. 7, C. 

Sect. 25 ; Suh’-seds. 1 cfc 2.] 

The shipowner here, according to the 
construction ot this charterparty, as 
&> the charterer, was entitled to part of that freight 
by way of advance at the commencement of the 
voyage & before the ship started. That was to be 
treated, os between him the charterer, as pre- 
paid freight — ^that is, freight paid not to be got 
back again. To insure that freight is a perfectly 
well-known practice on the part of the person who 
would lose if the ship was lost. That is not the 
shipowner. That freight is safe in his pocket 
whatever happens to the ship (liORD Esher, M.B.). 
—The Red Sea, [1896] P. 20 ; 65 L. J. P. 9 ; 73 
L. T. 462 ; 44 W. R. 306 ; 12 T. L. R. 40 ; 40 
Sol. Jo. 64 ; 8 Asp. M. L. C. 102, C. A. 

An7iotation ;-~rAplA. Barraclotigh V. Brown (1896), 65 L. J. 

Q. B. 333. 

2353. Rights of underwriter on freight — Freight 
earned pro rata to place of casualty.] — Under- 
writers who have paid a total loss on chartered 
freight are entitled to the benefit of any pro rata 
freight earned & received by the ship. — London 
Assurance Corpn. v. Williams (1898), 9 T. L. R. 
257, C. A. 

2354. Rights of underwriter on goods — Freight 

payable to ship owner.] — Bailije v. Moudiqtjani 
(1786), cited in 6 Term Rep. 421 ; 1 Park on 
Marine Insurances, 8th ed. p. 116 ; 101 E. R. 627. 
Anrwtations Hunter v. Prinsep (1808), 10 East, 

378 ; Metcalfe v. Britannia Ironworks Co. (1876), 1 Q. B. D, 
613. Reid. Tamvaco v. Lucas (1861), 1 B. & S. 185 ; Hopper 
V. Burness (1876), 1 C. P. D. 137. 


Sect. 26.— SUBROGATION. 

Sub-sect. 1. — In General. 

See Marine Insurance Act, 1900 (c. 41), s. 79, cfc, 
generally^ Part I., Sect. 11, ante. 

2355. Nature of right — Distinguished from rights 
on abandonment — Rights incident to property In 
ship — Freight & damages.^ — (1) There is no inde- 
pendent right in underwnters to maintain in their 
own name, & without reference to the persons 
insured, an action for damage to the thing insured. 

(2) Although the underwriters have paid for 
a tetal loss, & are entitled to all the rights in the 
injured ship which belong to its owner, yet if that 
owner cannot assert a right for damages against 
the wrongdoer, neither can the underwriters. 

Two ships, the property of the same owner, 
collided ; the underwriters paid the insurance 
effected on the lost ship, & then claimed to rank 
pari paaftUt with the owners of cargo destroyed, 
in the distribution of the fund lodged in ct. by the 
owner as proprietor of the ship which did the 
damage ; — Held : the imderwritera had no such 
right under the circiunstances of the case. 

(3) The right of the assured to recover damages 
from third person is not one of those rights which 
are incident to the property in the ship ; it does 
pass to the underwriters in case of payment for 
a total loss, but on a different principle ; & on 
this same principle it does pass to the underwriters 
who have satisfied a claim for a partial loss, 
though no property in the ship passes (Lord 
Blackburn). — Simpson v. Thomson (1877), 3 
App. Cas. 279 ; 38 L. T. 1 ; 3 Asp. M. L, C. 567, 
H. L. 

Annataiions : — As to (1) Rsfd. King v, Victoria Insce., 11806] 
A. C. 250. As to (2)Pol|d. Midland Inece. v. Smith (1881), 
6 Q, B. I). 561. Befd. Bumand V. Rodocanacht (1881), 
6 Q. B. D. 638. Omerally. Reid. Castellaln «. Preston 
(1883), U Q. B. H. 380 ; aoa Insoe. t>, Hadden (1884), 
13 Q. B. D. 706 ; Dufourcetv. Bishop (1886), 18 Q. B, B. 
373 ; Edwards v. Motor Union Insoe., [1922] 2 K. B. 240. 


Mentd* Sir John JaokiK)n.Ltd, v. S.S.Blanohe, [1808] A. 0. 
126 ; Remorquoge 4 Helloe (Soc. Anon. dele. Bennetts, 
[1911] 1 K. B. 248 ; The Amerlka, [lOH] P. 167 ; The 
Coaster (1922), 91 h. J. P. 145 ; Elliott Steam Tug Co. v. 
ShippinjT Controller, [1922] 1 K. B. 127 ; MoOolI 
T*n.r*ifln "Rv.. 419231 A. C. 120. 


V. 


2350. — .] — Freight to be earned 

under a charterparty is not an incident to the 
ownership of the vessel ; & therefore although an 
underwriter of a policy of insurance upon the 
vessel herself becomes, by abandonment to him 
upon a constructive total loss happening through 
the fault of another vessel, entitled after payment 
of the sum secured by the policy to every benefit 
accruing from the ownership of the insured vessel, 
he cannot claim any part of the damages recovered 
from the owners of the wrongdoing vessel on 
account of loss of freight intended to be earned 
by the insured vessel. Defts. being owners of a 
ship chartered her upon a voyage, & insured her 
with pltfs., & they insured the freight intended to 
be earned with other underwriters. Defts.’ ship 
became a constructive total loss through a collision 
with the C. occasioned by negligence in navigating 
the latter vessel. Pltfs. settled with defts. for a 
total loss of the insured ship. No freight was 
earned under the charterparty. Afterwards defts. 
recovered from the owners of the C. damages 
for the loss of their ship & of her freight : — Held : 
pltfs. were not entitled to any part of the damages 
recovered from the owners of the C. on account 


of the loss of the freight intended to be earned by 
defts.’ ship. 

lie [the insurer] is entitled to every benefit 
to which the assured Is entitled in respect of the 
thing to which the contract of insurance relates, 
but to nothing more (Lindley, L.J.).— Ska 
Insurance Oo. v. Hadden (1884), 13 Q, B. D. 
706 ; 68 L. J. Q. B. 252 ; 60 L. T. 657 ; 32 W. R. 
841 ; 6 Asp. M. L. 0. 230, 0. A. 


Annotation: — Consd. The Rod Soa (1895), 65 L. J. P. 9. 

2357. Extent of right — All remedies open to 
assured.] — Simpson v. Thomson, No. 2356, ante. 

2368. .] — Sea Insurance Oo. v. 

Hadden, No. 2356, ante. 

2369, .] — King v. Victoria Insur- 

ance Co., No. 159, ante. 

2360. Limitation or exclusion of right — Assured 
no Interest In subject-matter.] — An insurance hav- 
ing been effected by deft. J. with pltfs. on a ship 
& cargo from Ostend to Canton, was seized by 
the East India co. at Bencoolen, as an illicit 
trader ; J. recovered in an action on the policy 
against the insurers & obtained judgment ; upon 
a bill by the insurers against defts. to be relieved 
against the verdict & judgment, or that tlie insurers 
inight stand in the place of J, to receive satisfaction 
against the East India co. for any unlawful 
capture made by them ; — Held : they could not 
be relieved against the verdict & judgment ; for 
if the seizure were lawful that would have been a 
good defence to the action ; A: the insui*ers could 
not stand in the place of J. to receive satisfaction 
gainst the East India Co., as there was no proof 
in the cause against the co, that J. had any 
interest or property in the ship or goods. — Ix)Ndon 
Assurance Co. v. Johnson (1737), West temp. 
Hard. 260 ; 26 E. R. 030. 

2361. Collision between ships of same 

owner — Owner not liable in damages to himself.] — 
Simpson v. Thomson, No. 2356, ante. 

2362. Only remedies open to assured.] — 

Sea Insurance Oo. v. Hadden, No. 2356, ante. 

2363. Expressly excluded — Recourse against 

lightermen.] — Tate v, Hyslop, No. 1293, ante. 

2864. Payment not within terms of policy.] 

-Kino v. Victoria Insurance Oo., No. 169, ante. 
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2365. — — Policy void.] — A x>olicy marine 
insurance wMch contains a p.p.i. or the like clause 
is made void by Marine Insurance Act, 1906 
(c. 41), s. 4 (2) (b), whether it is a wagering contract 
in fact or not. Such a policy is not a contract of 
indemnity & gives no scope for the operation of the 

E rinciple of subrogation. The assured under an 
onour policy does not by asking for & receiving 
payment thereunder from the insurer elect to 
treat the policy as a valid & binding contract. 
Under such a policy the insurance is made irre- 
spective of interest & payment is made irrespective 
of indemnity. — Edwabds (John) & Co. v. Motor 
Union Insurance Co., [1922] 2 K. B. 249 ; 91 
J. K. B. 921 ; 128 L. T. 276 ; 88 T. L, R. 690 ; 
16 Asp. M. L. C. 89 ; 27 Com. Cas. 367. 

2366. In whose name right enforceable — Assured 
— Not insurers.] — Dupourcet v. Bishop, No. 2376, 
post. 

2367. — .] — Simpson v. Thomson, 

No. 2355, ante. 

2368. Unless by assignment by 

assured.] — K ing v. Victoria Insurance Co., No. 
159, ante. 

2369. Goods under contract for sale — 

Cheque passed for payment at time of loss.] — 

In pursuance of a contract note, providing for 
cost, insurance, & freight of a parcel of wood goods, 
the sellers in Christiania shipped the goods imder 
a bill of lading to the order of their London agents, 
who forwarded it to the buyers at Exeter, & 
authorised them to retain it against their accept- 
ance at four months, or cash less discount. The 
buyers elected to pay in casli ; but their country 
cheque posted to london was not credited as paid 
until three days after the carrying vessel had been 
in collision with another vessel & the goods had 
been damaged. The carrying vessel put into a 
port of distress, where the goods were sold on behalf 
of underwriters, with whom the sellers’ agents 
had effected a policy for the benelit of whom it 
might concern. The underwriters subsequently 
paid the buyers as for a total loss, & the sellers 
retained the proceeds of the cheque representing 
the invoice price of the goods. In an action of 
damage by collision bix)ught against the other 
vessel by the owners of the goods in the carrying 
ship, the names of the buyers were given as pltfs., 
but the ct. held*that the buyers had no right of 
action as the property in the goods was not 
vested in them at the time of the collision. By 
leave the names of the sellers were added as pltfs., 
&, the other vessel having been found alone to 
blame, the amount of the damage was referred to 
the registrar, who rejected the claim of the sellers 
suing on behalf of the underwriters on the ground 
that, as the sellers had been paid by the buyers 
the sound value of the goods, they had not sus- 
tained any loss in respect of ^ ^hich subrogation 
could arise. This report was confirmed by the 
judge sitting in Admlty. : — Held : the passing 
of the cheque from the buyers to sellers did not 
deprive the underwriters of their right to recover 
the loss from the wrroEgdioer in the name erf the 
sellers who were the owners of the goods at the 
time of the collision. — The Charlotte, [1908] 
P. 206 ; 77 L. J. P. 132 ; 99 L. T. 380 ; 24 T. L. R. 
416 ; 11 Asp. M. L. C. 87, C. A. 


SUB-SBC5T. 2. — Compensation Pauo to 
Assured by Third Parties. 

Sm Marine InsHTUHce Act, 1906 (c. 41), s. 79, 
\ generoMyi Part I., Sect. 11, ante. 


2376. Liability ol insurer disoharged.] — ^W hite 

V. Dobbtnson, No. 2374, post. 

2371. After payment by insurer — Insurer’s right 
to reimbursement.] — Insurer after satisfaction 
stands in place of the assured as to the goods, 
salvage, & restitution in proportion for what he 
paid. — Randal v. Cockran (1748), 1 Ves. Sen. 
98 ; 27 E. B, 916, L. C. 

Annotations : — ConSQ. Yates v. Whyte (1838), 4 Bing. N. C. 
272. FoUd. White v. Dobinson (1844), 14 Sim. 273. 
COBSd. Diohensonv. Jardlne (1868), L. B.. 3 C. P. 639. Dhdd. 
Buraand v. Rodocauachi (1882), 7 App. Cas. 333. FoUd. 
Stearns v. Village Maiu Reef Gold Mining Co. (1905), 21 
T. L. R. 236. Consd. Edwards v. Motor Union Insce., 
[1922] 2 K. B. 249. Reid. Morgan v. Price (1849), 4 Exch. 
615 ; Kemp v. Halliday (186(1), 6 B. & S. 723 ; Stringer 
V. English & Scottish Marino Inscc. (J1870), 10 B. & S. 
770 ; Rankin v. Potter (1873), L. R. 6 H. L. 83 : Simpson 
V. Thomson (1877), 3 App. Cas. 279 ; Midland Insce. v. 
Smith (1881), 6 Q. B. D. 661 ; Cskstellain v. Preston 
(1883), 11 Q. B. D. 380. Mentd* Arrow Shipping Co. v. 
Tyne Improvement Conirs., The Oystal, [1894] A. C. 508. 

2372. Unless right compounded.] — 

Satisfaction having been m^e, under a royal 
commission for distribution of prizes to the insured ; 
— Held : such of the insurers as had paid entitled 
to restitution though foreigners ; but not those 
who had compounded & renounced salvage. — 
Blaauwpot V. Da Costa (1758), 1 Eden, 130 ; 28 
E. R. 633. 

Annotations : — Folld. White r, Dobinson (1841), 14 Sim. 
273. Distd. Buniand v. Rodocanaohi (1882), 7 App. Cas. 
333. Reid. Caatellain v. Preston (1883), 49 L. T. 29. 

2373. Liability of assured to account.] — 

Where an action against deft, for injury done 
to pltf.’s vessel by collision, was referred, & the 
underwriters, after the commencement of the 
action, which was brought by the direction 
of pltf . himself, & for his own benefit & advantage, 
paid pltf. the amount of the injury, against which 
an insurance had been effected, & the arbitrator 
allowed deft, the sum thus paid by the insurers, & 
awarded pltf. nominal damages : — Held : such 
allowance was wrong ; & the damages should be 
increased to the amount of the sum paid by the 
underwriters, inasmuch as the recovery of damages 
to such extent by pltf. did not amount to a double 
satisfaction, he being only a trustee for the insurers. 
— Yates v. Whyte (1838), 4 Bing. N. C. 272 : 1 
Arn. 85 ; 5 Scott, 640 ; 7 L. J. C. P. 116 ; 132 
E. R. 793. 

Annotaiions : — Consd. Dickenson v. Jardine (1868), L. R. 
3 C. P. 639. FolM. Simpson v. Thomson (1877), 3 App. 
Cas. 279. Retd. Morgan v. Price (1849), 4 Exch. 615 ; 
Kemp V. Halliday (1866), 6 B. & S. 723 ; Stringer v, 
English & Scottish Marine Insce. (1870), 10 B. & S. 770 ; 
Midland Insce. v. Smith (1881), 6 Q. B. D. 561. Mentd. 
Jebson v. East & West India Dock Co. (1875), L. R. 10 
C. P. 300 ; Jamal v. Moolla Dawood, [1916] 1 A. C. 175; 
mu V. Show'cU (1918), 87 L. J. K. B. 1106. 

2374. .] — An insurance on shipping is 

merely a contract to indemnify the insured against 
loss, & therefore when compensation for loss or 
damage has been received from other parties, the 
underwriter's are discharged fi*om aU claim by 
the insured & where the underwriters have paid 
the loss, & the assured party afterwards obtains 
compensation from other persons, the underwriters 
will have a claim to be repaid what they have paid 
under the policy, which claim they can enforce in 
equity. Persons under such circumstances will 
be retrained by injunction from receiving double 
compensations without providing for the under- 
writers’ lien. — White v. Dobbinson (1845), 5 

L. T. O. S. 233, L. C. 

23175^ J — Resps. effected with under- 

writers valued policies of insurance, including war 
risks on a cargo, which was afterwards destroyed 
by the Aldbamay a Confederate cruiser, & the 
underwriters paid to resps. as on an actual total 
loss the valued amounts, which were less than 

u 2 
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Sect, 25. — Subrogation: Sub-sects. 2 <& 3. Sect. 26; 

Sub-sect. 1, 

the real value. The United States, out of a com- 
pensation fund created after the loss & distributed 
under an Act of Congress passed subsequently 
to the loss, paid to resps. the difference 
between their real total loss & the sum received 
from the underwriters. Under the Act of Congress 
no claim was allowed for any loss for which the 
party injured should have received compensation 
from any insurer, but if such compensation should 
not have been equal to the loss actually suffered, 
allowance might be made for the difference ; <fe 
no claim was allowed by or on behalf of any insurer 
either in his own right or in that of the party 
insured : — Held : the underwriters were not 
entitled to recover the compensation from resps. 

The general rule of law ... is that where there 
is a contract of indemnity, it matters not wlieiher 
it is a marine policy, or a policy against fire on 
land, or any other contract of indemnity, & a loss 
happens, anything which reduces or diminishes 
that loss reduces or diminishes the amount which 
the indemnificr is bound to pay ; & if the in- 
demnifier has already paid it, then, if anything 
which diminishes the loss comes into the hands of 
the peraon to whom ho has paid it, it becomes an 
equity that the person who has already paid the 
full indemnity is entitled to be recouped by having 
that amount back (Lord Blackburn). — Burnand 
v. Rodocanachi (1882), 7 App. Cas. 333 ; 51 
L. J. Q. B. 548 ; 47 L. T. 277 ; 31 W. R. 65 ; 
4 Asp. M. L. C. 570, H. L. 

Annotations: — Consd. Cast^'lJain v. Preston (1883), 11 

Q. IJ. D. 380 ; British Dominions General lusco. t. Dnder, 
[lOl.'i] 2 K. B. 304 ; Edwards r. Motor Union Insce.. [1022} 
2 K. B. 249. Refd. Steams v. Village Main Reof Gold 
Mining Co. (1903), 21 T. L. R. 236 ; The Commonwealth, 
[1907] P. 216 ; City Tailors r. Evans (1921). 91 L. J. K. B. 
379. Mentd. Elgood r. Harris, [1896] 2 Q. B. 491. 

2376. .] — Goods were shipped on defts.* 

ship under a charterparty, which provided that if 
required, the whole freight should be advanced 
subject to a deduction for interest & insurance. 
The freight was paid in advance, & the amount was 
insured. The charterers sold the goods to pltfs. 
at a price covering cost, freight, & insurance. 
The cargo was lost by the negligence of defts. 
In action for the loss of the goods : — Held : pltfs. 
were entitled to recover as pai’t of the damages 
sustained by them the amount of the advanced 
freight, which was included in the price paid by 
them for the goods, for the insurers of the freight 
who had indemnified pltfs. were entitled to be 
subrogated to tlie rights of pltfs. in respect of the 
advanced freight, & to have the action maintained 
for their benefit to tlie amount insured, as it would 
but for the insurance, have formed part of the 
damages to which the pltfs. would have been 
entitled. — Dufourcet v. Bishop (1886), 18 Q. B. D. 
373 ; 50 L. J. Q. B. 497 ; 66 L. T. 633 ; 0 Asp. 
M. L. C. 109. 

2377. Less costs of recovering com- 

pensation.]-- — Pltfs. gave defts. an open cover slip 
by which they undertook to reinsure defts. to the 
extent of one-half their interest up to £1,000 on 
certain shipments of lumber. Pursuant to the 
cover slip, pltfs. reinsured defts. by two policies 
respectively on interests by two vessels. Under 
the policies defts. claimed & were paid by pltfs. 
sums amounting to £1,354 is. lOd. Defts. sub- 


sequently recovered from the shipowners damages 
by reason of having been induced to pay losses 
on the two vessels by fraudulent misrej^esentations 
of an official in their employment. The measure 
of the damages so recovered by defts., was the 
sum which upon inquiry appeared to flow from 
the liability of defts. as insurers in respect of the 
two vessels, & included the £1,354 4«. lOd. Pltfs. 
then sued defts. for the repavunent of the 
£1,354 4s. lOd. as money received by them to the 
use of pltfs. : — Held : pltfs. were entitled, upon the 
principles laid down in Castellain v. Preston^ No. 
156, ante, to recover the £1,354 4s. lOd. upon the 
ground that the money was obtained by defts. 
by enforcing a right which diminished defts.* loss, 
&> therefore the doctrine of subrogation applied. — 
Assicubazioni Generali De Trieste v. Empress 
Assurance Corpn., Ltd., [1907] 2 K. B. 814 ; 76 
L. J. K. B. 980 ; 97 L. T. 785 ; 23 T. L. R. 700 ; 
61 Sol. Jo. 703 ; 10 Asp. M. L. 0. 677 ; 13 Com. 
Cas. 37. 


Sub-sect. 3. — Amount Recoverable. 

2378. Valued policy — Valuation in policy less 
than actual value.] — North op England Iron 
Steamship Insurance Assocn. v. Armstrong, 
No. 748, ante. 

2370. .] — A ship was insured for 

£45,000 on an a^eed value of £45,000. As the 
result of a collision with another ship slie was 
sunk, & the underwriter paid the amount insured 
as for a totRl loss. In an action of collision in 
the Admlty. Div. both ships were held to blame, 
& the owners of the insured ship were held entitled 
to recover from the owners of the other sliip fivc- 
twelfths only of their loss. For the purposes of 
that judgment the value of the ship was taken at 
its actual value, which wOvS £65,000, At the assured 
were paid five-twelftlis of that sum. The under- 
writers claimed to be subrogated to the rights of 
the assured in respect of the amount so recovered ; 
— Held : as the amount so recovered by the assured 
did not exceed the amount paid by the under- 
writers on the policy, the underwriters were entitled 
to recover from the assured the whole of the 
amount recovered by them in the admlty. action 
notwithstanding that it was based upon a value 
which was higher than that agreed in the policy. — 
Thames & Mersey Marine Insurance Co. v. 
British & Chilian 8.S. Co., [1916] 1 K, B. 30 ; 
85 L. J. K. B. 384 ; 114 L. T. 34 ; 32 T. L. R. 89 ; 
13 Asp. M. L. C. 221 ; 21 Com. Cas. 150, C. A. 

2380. Sum insured less than value stated.] — 

The Commonwealth, No. 1987, ante. 


Sect. 26.-RECOVERY OF LOSSES BY ASSURED. 

Sub-sect. 1. — Settlement of Losses. 

A. In General. 

2381. Authority of broker — To adjust & settle 
losses.] — Xenos v. Wickham, No. 410, ante. 

2882. Payment on behalf of underwriter.] — 

An insurance broker has no implied authority to 
pay to the assured losses, either total or partial, 
for the underwriter who employs him. — B ell r, 
Auldjo (1784), 4 Doug. K. B. 48 ; 99 E. R. 761. 


PART II. SECT. 26, SUB-SECT. 1. A, Is to bo paid to pltL, he may maintain dm to acta of some — JUght of other 

1. Vessel owned oy jperaon other ^ action thereon In his own name. — to recover.] — The policy was on behal 

than assured — Right of assured to Dimock v. New Brunswick Marine of four part-owners & insured the sun 

recover.] — Whore pltf. prrcures an — 6 N. B. 11. (1 in aolido on an entire ship for on 

insurance on a vessel belonging to M., -CAN. premium ; — Held : tho contract c 

ic by the terms of the policy the loss m. Insurance hy several owners — fnsurance was several, & tho innocen 
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2383. Only money payment receivable.] — 

An insurance broker is orily entitled to receive 
payment »for the assured from the underwriter 
m money ; &, therefore, a custom to set off the 
general balance due from the broker to the under- 
writer in the settlement of a particular loss is 
illegal.— Todd v. Reid (1821), 4 B. & Aid. 210 ; 
106 E. R. 915 ; previous proceedingSt 3 Stark. 16, 
1^ • jP • 

Annotations Apld. Scott v. Irving (1830), 1 B. & Ad. 605. 

Consd. Barker r. Greenwood (1837), 2 Y. & C. Ex. 414. 

Expld. Stewart V. Aberdeln (1838), 4 M, &W. 211, Apld. 

Sweeting v. Pearce (1861), 9 C. B. N. S. 634. Reid. 

Bayley v. WUklns (1849), 7 C, B. 880 ; Muttyloll Seal v. 

Dent (1853k 6 Moo. Ind. App. 328 ; Catterall v. Hindlo 

(1886), L. R. 1 C. P. 186 ; Pearson v. Scott (1878), 9 

Ch. D. 198. 

2384. .] — Scott v. Irving, No. 2417, 

post. 

2385. .] — Bartlett v. Pentland, 

No. 2302, post. 

2386. Memorandum on credit note.] — 

Stewart v. Aberdein, No. 2414, post. 

2387. Settlement In account — Authority 

from assured.] — Bartlett v. Pentland, No. 2392, 
post. 

2388. .] — Stewart v. Aberdein, 

No. 2414, post. 

2389. Contract between parties.] — 

lie Law Car & Generat. Insurance Cokpn., Ltd. 
(1911), 55 Sol. Jo. 407 ; affd., [1911] W. N. 101, 

C. A. 

Usage of trade.] — See Sect. 20, sub- 
sect. 1, C., post. 

2390. Liability of underwriter — Name struck of! 
policy — No actual payment to broker.] — After a 
total loss & adjustment within a month, & whilst 
the policy remains in the hands of the broker, the 
initials of the insurer are struck out of the adjust- 
ment to indicate payment, & the broker debits 
the insurer with the loss. The insurer is still 
liable to the assured. — J ell p. Pratp (1817), 2 
Stark. 67, N. P. 

2391. Adjustment not recognised by 

assured.] — Insurance brokers after a total loss & 
adjustment, & wlulst the policy remained in their 
hands, erased the name of an underwriter from the 
policy, debited him with the loss, & gave the 
assured credit for it. Tlie assured however, not 
haying recognised the adjustment, the under- 
writer was held still liable to him for the loss. — 
Benson v. Maitland (1820), Gow. 205, N. P. 

2392. Without consent of assured.] — 

An assured who resided at Plymouth employed an 
insurance broker in London to recover a loss from 
the underwriters ; & the latter adjusted the loss by 
sotting off in account against it a debt due to them 
from the broker for premiums. The name of the 
underwriter was then struck off the policy. It was 
proved to be the custom at Lloyd’s Coffee House 
in London to consider such set-off as payment 
between the broker & underwriter. The broker 
became bkpt., & never paid the money to the 
assured : — Held : the set-off in account between 
the underwriter & the broker was not payment 
to the assured, inasmuch as the broker had only 
authority to receive payment for the assured in 
money ; the custom which prevailed at Lloyd’s 


Coffee House was not binding on the assured, who 
were not shown to be cognisant of it, or to have 
assented to it ; & the erasure of the name of the 
underwriter from the policy, that not having been 
done with the assent of the assured, did not dis- 
charge the former. 

As to the supposed usage at Lloyd’s, the usage 
in a particular place, or of a particular class of 
persons, cannot be binding on other persons, 
unless those other persons are acquainted with 
that usage & adopt it (Lord Tenterden, C.J.). — 
Bartlett v. Pentland (1830), 10 B. & C. 760 ; 
L. & Welsh. 235 ; 8 L. J. O. S. K. B. 264 ; 109 
E. R. 632. 

Annotations : — ColUd. Pearson v. Scott (1878), 9 Ch. D. 198. 

Refd. Scott V. Irving (1830), 1 B. & Ad. 605 ; Barker v. 

Greenwood (1837), 2 Y. & C. Ex. 414 ; Robertson v. 

Jackson (1845), 2 C. B. 412 ; Partridge v. Bank of England 

(1846), 9 Q. B. 396 ; Swoetlngr. Pearce (1859), 7 C. B. N. S, 

449. Mentd. Baylifter. Buttorworth (1847), 1 Exch. 425 ; 

Muttyloll Seal v. Dent (1853), 5 Moo. Ind. App. 328. 

-.] — Compare No. 2397, post. 

2393. Name not struck off policy — Settle- 

ment between broker & underwriter — Failure of 
broker to pay.] — A policy delivered to an insurance 
broker for the purpose of settling a loss, was 
adjusted by the underwriter, payable at a month. 
The broker charged the underwriter in account for 
the loss, & transmited to the assured an account, 
in which he stated himself to be debtor for the 
amount of the loss : & for the balance of that 
account the assured drew a bill upon the broker, 
which the latter accepted but did not pay. The 
underwriter’s name never having been struck 
off the policy : — Held : he was not discharged. — 
Russell v. Bangley (1821), 4 B. Aid. 395 ; 106 
E. R. 982. 

Annotations : — Expld. Bartlett v. Pentland (1830), 10 B. & C. 

760. Coesd. Scott V. Irving (1830), 1 B. & Ad. 605 ; 

Barker v. Greenwood (1837), 2 Y, & C. E.x. 414. Refd. 

Bayley r. Wilkins U849), 7 C. B. 886 ; Sweeting v. Pearce 

(1861), 9 C. B. N S. 534 ; Catterall r. Hhidle (1866), L. H. 

1 C. P. 180 ; Bridges v. Garrett (1869), L. R. 4 C. P. 580. 

2394. Insolvency of broker — Settlement 

between broker & assured — Credit note.] — Where 
a party who has dealt with an agent, has by his 
conduct led the principal to believe tliat he looked 
to the agent alone for payment, & thereby induced 
the principal, after the debt has become due, 
either to pay the agent the amount or allow him 
to retain it out of the principal’s money in his hands, 
the party so acting cannot afterwards resort to the 
principal. 

Pltf., the owner of a ship, applied to a broker to 
effect an insurance on it ; the broker signed a 
policy, on behalf of deft. , an underwriter. The ship 
was lost, & pltf. having applied to the broker for 
payment received from him a credit note. It was 
usual to pay credit notes at a month from their 
date. Both at the time of signing the policy & of 
the adjustment, the broker had money of deft, 
sufficient to pay the loss. Nearly three months 
after the credit note was given the broker stopped 
payment, when pltf. applied to deft, for the amount 
of the loss : — Held : there was no injury to deft, 
by the conduct of pltf. which rendered it unjust 
to call on him for payment, & therefore the case 
did not fall within the above rule, of law. — 
Macfarlane V. Giannacopulo (1858), 3 H. & N. 


ownora ooald recover, notwithstanding 
the barratry of the other owners. — 
Croweli. V. Jones (1884), 17 N. S. R. 
(5 U. & G.) 613.— CAN. 


ri. Proseculion of claim — CotidUion 
limiting time for. ] — Dickie v. Western 
^auRANOE Co. (1882), 21 N. B. R. 
544.— CAN. 


® — .] — A condition In a 

Diajino policy that all claims tinder 


such a policy shall bo void unless 
prosecuted within one year from date 
of loss, is a valid condition. Sc all 
claims under such a policy will be 
barred if not sued on vidthln one year 
from the date of the loss. — A llen v. 
Merchants Marine Insurance Co. 
(1888), 15 S. C. 11. 488.— CAN. 

p. Proof of loss — Notice of defect — 
By underwriter wUhin reasonable time.l 


— If, when preliminary proof of loss, 
etc., is given to on underwriter, he is 
told by the assured that if any further 
proof is required he will furnish it, 
it is the duty of the underwriter to 
notify the insured of any defect in 
the proof tvlthln a reasonable time ; & 
if he does not do so, but retains the 
proof supplied, it is evldenoe of a 
waiver of all defects. — G erow v. 
Pbovidknck Washington Insurance 
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Sed. 26. — Recovery of losses by assured: Stib-sed. 
1, A., g. <fc C,] 

860 ; 28 L. J. Ex. 72 ; 32 L. T. O. S. 133 ; 157 
E. R. 716. 

2395 . Settlement between broker & 

underwriter — Bill of exchange.] — Policies of insur- 
ance upon certain of pltfs.’ ships were effected with 
defts. by a firm of insurance brokers on behalf of 
pltfs. Pltfs. subsequently authorised the brokers 
to settle their claim against defts. under these 
policies, to receive payment in cash in accord- 
ance with the recognised custom. Instead of cash 
the brokers took a bill of exchange at three months 
in payment of a general account including pltfs.* 
Th& bill they afterwards discounted, & it was 
eventually paid by defts. The brokers failed 
without having paid pltfs. In an action by pltfs. 
to recover the amount due to them from defts. : — 
Held : the taking of the bill was not within the 
authority conferred upon the brokers by pltfs., 
it was contrary to the recognised business custom, 
& even when discounted it did not constitute a 
payment to the insured. — Hixe Brothers v. 
Steamship Insurance Syndicate, Ltd., The 
Netherholme. Gt^n Holme Rydal Holme 
(1895), 72 L. T. 79; 11 T. L. B. 221; 7 Asp. 
M. L. C. 558 ; 11 R. 777, 0. A. 

Annotation : — Befd. Bradford v. Price (1923), 92 L. J. K. B. 
871. 

2396. Liability of broker to assured — Money re- 
ceived from underwriter — Contract between assured 
& insurer Illegal.] — A. having received money to 
the use of B. on an illegal contract between 
B. & C. shall not be allowed to set up the illegality 
of the contract as a defence in an action brought 
by B. for money had & received. — Tenant v. 
Elliott (1797), 1 Bos. & P. 3 ; 120 E. R. 744. 

AnnokUions : — Consd. Farmer v. Russell (1798), 1 Bos. & P. 
296 ; Nicholson v. Gooch (1856), 6 E. & B, 999. Bxpld. 
Sykes n. Beadou (1879), 11 Ch. D, 170; Rawlins'S v. 
General Trading Go., [1921] 1 K. B. 635. Befd. Thomson 
V. Thomson (1802), 7 Vos. 470 ; Bousfleld v. Wilson (1846), 
16 M. & W. 185. Hentd. Hastelow v. Jackson (1828), 
8 B. & C. 221 ; Shan> v. Taylor (1849), 2 Ph. 801 ; Grell 
V. Levy (1864), 10 C. B. N. S. 73; Beoston v. Beeston 
(1875), 45 L. J. Q. B. 230 ; Davies v. London & Provincial 
Marino Insco. (1878), 38 L. T. 478 ; Biidger tJ. Savage 
(1885), 16 Q. B. D. 363 ; R. v. Tankard (1893), 63 L. J. 
M. C. 61 ; Gordon r. Metropolitan Police Chief Comr., 
[1910] 2 K. B. 1080. 


2397. When credit received from under- 

writer — Erasure of underwriter’s name from 


policy.] — As soon as an insurance broker has 
received credit in account with an underwriter 
for a loss upon a policy, his principal may maintain 
money had & received against him to recover the 
amount ; & in such action if the underwriter’s 
name is erased from the policy, deft, can neither 
dispute the liability of the underwriter for the loss, 
nor his own receipt of the sum subscribed. — 
Andrew v. Robinson (1812), 3 Camp. 199, N. P. 


Ar^tedums Distd. Ovington r. Bell (1812), 3 Camp. 23: 
FoUd. Wilkinson v. aav (1815), 6 Taunt. 110. Dilti 
Benson v. Maitland (1820), Gow, 206. Expld. Atkins i 
- ^ Holland v. Ruase 

Story V. Story (1843), 

Xj» X* m 


2398. Acceptance taken.] — If an 

insurance broker debit the underwriter with a loss, 


& take his acceptance for the balanoe of account 
between broker &; underwriter, payable at a later 
date than the time when the loss would be payable 
in cash, the assured may maintain an action 
against the broker for money had & received ; 
though the acceptance was dishonoured, & the 
broker never received any money. — W ilkinson v. 
O 1 .AY (1815), 6 Taunt, no ; 128E. R. 974; previous 
proceedingSf 4 Camp. 171, N. P. 

Annotation: — ^Expld. Atkitu* v. Owen (1836), 4 Ad. &: El. 819. 

2399. Bankruptcy of insurer — Settlement 

between broker Sc assured — Without reference to 
share of insurer.] — Insurance brokers holding a 
policy for the purpose of adjusting a loss, suffered 
an underwriter’s name to be struck out, upon his 
signing the adjustment. He gave them credit 
in his books for the loss, & became bkpt., but 
they never took credit for the amount in their 
books. On the contrary they gave the assured 
notice of the bkpey.. Sc there was afterwards a 
settlement of accounts between the brokers Sc the 
assured comprehending the poUcy in question, 
in which no demand was made upon them in 
respect of bkpt.’s subscription : — Held : they were 
not liable to the assured for the sum due from the 
bkpt. on the policy. — O vington v. Bell (1812), 
3 Camp. 237, N. P. 

2400. Title of assured — Assured acting through 
agent — Knowledge of agency.] — If a person em- 
ployed by sliipowners, as their agent, effect a 
policy of insurance, Sc represent lumself as the 
principal to the brokers, who cause such insurance 
to be effected : — Held : if the brokers receive the 
amount of the loss from the underwriters & pay 
it over to the agent, they are not liable to the 
owners, in an action for money had &; received, 
although part of the money was paid to the agent 
after they were informed of his having acted in 
that capacity. — ^B ell v. Jutting (1817), 1 Moore, 
C. P. 155. 

2401. Partnership — Property In goods 

in one partner only.] — An agent cannot dispute 
the title of his principal ; & therefore where a ship 
originally belonged to one of two partners, Sc 
had been conveyed to B. for securing a debt, Sc 
B. became the sole registered owner of the ship, Sc 
afterwards, as agent for both partners, insured the 
ship Sc freight, Sc charged them with the premiums, 
etc. &, on a loss happening, received the money 
from the underwriters : — Held : he was account- 
able to the assignees of the surviving partner for 
the surplus, aft-er payment of his own debt. Sc not 
to the exors. of the deceased partner, to whom 
the ship originally belonged. — PixoN v. Hamond 
( 1819), 2 B. & Aid. 310 ; 106 E. R. 380. 

Annotations : — FoUd. Roberts r. OgUby (1821), 0 PrioeJ269. 

Conid. Philips V. Robinson (1827), 4 Bing. 106. Reid. 

Hardman v. Wllloock (1882), 0 Bing. 382 ; Zulueta v. 

Vinent (1852), 1 De G. M. & G. 316. 

2402. Joint owners — Action by one.] — 

Roberts v, Ooilby, No. 371, ante* 

2403. .] — Braik V. 

Douglas (1828), 4 My. & Cr. 320, n. ; 41 E. R. 
125 ; siib nom* Break v, Douglas, cited in 2 
Or. &> M. at p. 681. 

Annotations: — Befd. Hatsall v. Griffith (1834), 2 Gr. & M. 

679 ; Suartv. Welch (1830), 4 My. & (jr. 306. 


Co. (1889), 28 N. B. R. 486 ; ajOM. on 
appeal, 14 S. C. R. 731.— CAN. 


q. Loss payable after proof — 
Failure to furnish proof .] — A olaosc 
In oane of loas, such loss to be paii 
in sixty days after proof of loss i 
adjustment, & proof of interest in th 
said aasured," has the operation of : 
condition precedent ; Sc judgment wa 
arrested in em action by assunkl agalni 
insurer where such pr^Uninary proo 
bad not been funUshed to or dispense 


with by deft. — ^W atbon t. Summeb 
jm3), 4 N. B. R. (2 Kerr) 101.- 

^ r, ^.] — RoBBirreoN V. Nbi 

BRomwioK Majbinb Assurance C< 
jl866), 8 N. B. R. (3 AU.) 338.- 


t. 


— Drisooix t». Mn 


viLLE Marine Insurance Co. , 
S3 N. B. R, 160 ; on appeal, S S 

189.— CAN. 


n. - — * Waiver of proof by under- 
writer .] — An underwriter may waive 
the production of prellmlnarv proof 
of Interest in the assured by objecting 
to pay the loss on a different ground. — 
Dimook V. New Brunswick Marine 
AbsuraNOR Co. (1848), 6 N. B. R. 
3 Kerr) 654 ; subsemiaU proceedinffs, 
N. B. R. (I AU.) 898.— CAN. 




b. Settlement avbjed to arbi- 

kation^When matters in dispute — 
Oondilion in pbliey ,] — LaktaluM v, 
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2404« — — is registered 

owner of certain shares of a snip^ the remaining 
shares belonging to 0. & D., his partners in trade» 
according to their interests in the general property 
of the partnership i^Held : A, alone could not 
maintain an action for money had & received 
against deft., an insurance broker, to recover his 
proportion of the proceeds of a policy of insurance 
effected by deft, on the ship. — ^B rown v. Braj>ford 
( 1842), 2 Mood. & R. 413, N. P. 

.] — See^ ahot Agency, Vol. I., 

pp. 660, 601, Nos. 2087-2089. 

2405. Costs of action against third party — By 
aas^ed with consent of Insurers.] — Certain goods 
which were partly insured were damaged whilst in 
a lighterman’s barge. On the ground that the 
barge was unfit, it was suggested that the lighter- 
man should be sued. The underwriters assenting, 
an action was brought by the assured against the 
lighterman which failed. The costs in the un- 
successful action were £481 . The insured value of 
the goods was £184. The average statement 
gave the sound arrived value as £220, the damage 
to the goods as £40, & certain charges in the 
nature of suing & labouring expenses at about £30. 
In an action to recover the whole of the costs of 
the unsuccessful action: — Held: (1) the action 
was brought in the interests of both the assured 
& underwriters; (2) there was no rule of law 
which settled the question as to who should pay 
the costs, nor was there any custom suggested or 
proved ; (3) the rights of the parties depended on 
what the agreement was ; & there being no express 
agreement as to the costs, the inference to be drawn 
from the circumstances of the case was that to 
the extent of their respective interests in the litiga- 
tion the parties agreed tacitly to bear each their 
share of the costa. The underwriters interest was 
one hundred & eighty-four two hundred & 
twentieths of the loss, £40, plus the sue & labour 
charges. — Dune, Brown & Co. v. Binning (1000), 
22 T. L. R. 629 ; 11 Com. Cas. 190. 

2406. Settlement in English or foreign currency — 
Provision in policy.] — A marine insurance policy 
on goods & freight, valued at £26,025, contained 
the clause “ Claims, if any, to pay at the rate of 
$4‘15 to £1 sterling.” The policy provided in 
^rms for the payment of a total loss claim in 
st-erling. In an action claiming for a total loss : — 
Held : the above clause only applied to claims 
which from their nature might require to be trans- 
lated from dollars into sterling, such as general 
average claims, & had no application to a claim 
for a total loss. — H oward, HouiiiKR & Partners 
V. Union Marine Insurance Co., Ltd. (1922), 38 
T. L. R. 515, H. L. 

Settlement according to usage.] — See Sect. 20, 
sub-sect. 1, B., poet. 

Claims under policies — Set-off of premiums & 
losses.] — See Sect. 4, sub-sect. 4, A., ante. 

B. Nature of Claim — Unliquidated Damages, 

2407. General rulv.] — In an action by the 
assignee of a policy of marine insurance, the insurers 
are not entitled to set off a debt incurred with them 
by the assured for premiums on policies effected 
with them by the assured aiter the date of, the 
assignment : for the claim under a policy for a 
loss is for unliquidated damages to which no set-off 


could be pleaded at law under Statutes of Set-off 
in an action by the assured, nor in equity in a suit 
by the assigptiee, & therefore the debt incurred 
by the assured is not a ” defence ” open to the 
insurers under Policies of Marine Insurance Act, 
1868 (c. 86), 8. 1, that statute being intended 
merely to amend procedure & not to alter the rights 
of the parties to the policy ; nor is the debt 
incurred by the assured the subject of ” set-off ” 
or ‘‘ counterclaim ” within R. S, C., Ord. 19, r. 3. 
— Pellas V. Neptune Marine Insurance Co. 
(1870), 6 C. P. D. 34 ; 49 L. J. Q. B. 163 ; 42 L. T. 
85; 28W. R. 405 ; 4 Asp. M. L. C. 213, 0. A. 
Annotations : — Folld. Baker tJ. Adam (1910), 102 L. T. 248. 

Reid. PiokoM^nil V. London & Provincial Marine & General 

Insce., U0121 3 K. B. 614. Hentd. Gray r. Webb (188^, 

21 Cb. D. 802 ; EUis v. Torrlngton (1919), 89 L. J. K. B. 

369. 

2408. Partial loss — Before adjustment.] — Deft, 
cannot be held to bail in an action on a policy of 
insurance where there has been no ajustment 
because it is an action to recover unliquidated 
damages, although pltf. swear to a total loss. — 
Lear V. Heath (1813), 5 Taunt. 201 ; 1 Marsh. 19 ; 
128 E. R. 664. 

Annotations : — Distd. Lnckie v. Bushby (1853), 13 C. B. 

864. Mentd. Cope v. Joseph (1821), 9 Price, 155. 

2409. After adjustment.] — Luckie v. 

Bushby, No. 353, ante. 

2410. Valued policy .] — Aaeumpeii to recover a 
partial loss on a valued policy of insurance of goods 
on a voyage to a markei*, premium 60s. per cent, 
to retain 23.9. 9d. if landed in the United Kingdom. 
Plea set-off for premiums. Demurrer : — Held : 
a bad plea as the action was for unliquidated 
damages. — Boddington v. Castelli (1853), 1 
E. & B. 879 ; 1 0. L. R. 281 ; 23 L. J. Q. B. 31 ; 
21 L. T. O. 8. 197 ; 17 Jur. 781 ; 1 W. R. 359 ; 
118 E. R. 665, Ex. Ch. ; affg. 8. C. euJb nom. 
Castelli v. Boddington (1852), 1 E. & B. 66. 

Annotations: — Mentd. Westoby v. Day (1853), 2 E. & B. 

605 ; Johnson v. Diamond (1865), 11 Exch. 73; Rose 

V. Buckett (1901), 84 L. T. 670. 

2411. Total loss.] — Baker v. Adam, No. 356, 
ante. 

Right of set-off.] — See Sect. 4, sub-sect. 4, ante. 

C. Usage in Settlements. 

2412. Loss settled in account — Validity.] — Todd 
V. Reid, No. 2383, ante. 

2418. Assured cognisant of usage.] — 

Bartlett v. Pentland, No. 2392, ante. 

2414. .] — In an action on a policy 

of insurance on ship, effected by D. & co., brokers 
in London, as agents for pltfs., who were merchants 
in Liverpool, deft, pleaded, that after the loss had 
accrued, D. A co., by ^ with the authority & assent 
of pltfs., settled & adjusted with deft, the amount 
of the loss, according to the usage & custom of 
merchants in that behalf, at £07 per cent., of 
which pltfs. had notice, & assented to & acqmesced 
in the adjustment ; that D. & co. at the time of 
the payment & satisfaction of the loss as after 
mentioned, were indebted to deft, in an amount 
exceeding the sum of £97 ; & thereupon deft., 
by & with the privity, J^owledge, & consent of 
pltfs., paid & satisfieu the sum of £97 by giving 
credit to D. & co. for that amount in their account 
with him ; &, deft, then wholly dischf^ged D. & co. 
from all claims in respect of that sum in his account 
with them ; which payment & satisfaction D. & 

d. Dtlav of nnderwriiers — Interest 
OH sum due .] — Where the underwriters 
are in morn, interest Is due ex lege upon 
the sums underwritten.^ — CitAwroRD & 
Stark v. Bkrtram (1812), 16 Fao, 
Coll. 558.— SCOT. 


Anchor Marins Insurance Oo. (1882), 
§2 N. B. R. 14.— CAN. 

0. Ptomise fry underwriter to pa: 
■Effect of^Whert evidence to 
poluig .] — Where an underwriter had 
promise to ln(;[uire eui to the par- 


tloulars of the loss. Sc it oorreot, pay it, 
& after several days he did promise to 
nay, the ot. refused to disturb a verdict 
for pltf., although there was eridenoe 
which otberwse would have avoided 
the policy. — R skd v. McLaughlin 
( 1870), 13 N. B, R. (2 Han.) 1^8.— QAH, 



Insurance. 


Sect. W.— Recovery of U>ms by assured; SxA-seet. 


1,C.&D.] 


^ekTn'tTeirbehali: ^ & for payment & 

faction by deft.; * n 

settlement & pajTncnt in full ^tisfacti^ & dis 
charce of the cause of action as to the sum of £97. 
It appeared in evidence that pltfs. had for se^ral 
^ {no.iTtnnnnct in Trfindon tnrouirn u 


years effected insurances in London through 

« ■* -1C. A no/>#^imT.a i’ll I* It 

vO. & had o . X* 

with them. The policy m question 
in Sept. 1835 ; the loss appeared on Lloyds books 
in May, 1830. D. & co. were then indebtod to 
deft, to the amount of £217, on their dndei’writing 
account of the previous year. In 
they agreed this account with deft., & paid him 
£100 leaving the remainder on tlio account to meet 
the loss in question. In Sept., it was adjusted by 
deft. &: all the other underwriters, except two, 
at £97 per cent. A memorandum was wu’itten 
on the policy, stating the loss to be payable in 
one month <fc deft.’s subscription was struck 
through ; & the loss w^as then passed mto tlie 
accounts between D. & co. & deft. In Nov., the 
loss being then about to be adjusted by the other 
two underwriters D. & co. advised pltfs. thereof, 
& pltfs. drew bills on them for the amount of the 
loss. On Nov. 19, D. &. co. inclosed them a credit 
note of the settlement of the whole loss, & carried 
the amount of it to the credit of their insurance 
account with pltfs., of wdiich they sent them an 
extract ; & they debited pltfs. with premiums to 
the end of Sept., leaving a balance due to pltfs., 
which they transferred to the credit of the general 
account. At the foot of the credit note was 
written, “ Above is the credit note of the loss per 
Vrow Elizabeth £1,155 3.9. lOd., but without our 
prejudice until in cash from the underwriters.” 
The usage at Lloyd’s was proved by several 
insurance brokers to be to settle losses, as between 
the broker & the underwriter, in the manner 
above stated, & some of them stated that the usage 
was well known in Liverpool ; — Held : there was 
sufficient evidence of a custom between the brokers 
& underwriters to make settlements in accounts 
by taking credits as payments & of such a settle- 
ment having been made in the pre.sent case & 
of pltfs. having authorised the brokers to make such 
settlement as in substance to prove the plea & 
to discharge the under\vriters. — Stewart v. 
Aberdein (1838), 4 M. & W. 211 ; 1 Horn & H. 
284 ; 7 L. J. Ex. 292 ; 7 L. T. 46 ; 150 E. R. 1400. 

Annotations: — Expld. Swoeling v. Poarce (1859), 7 C. B. 

Reid. Partridffo tJ. Bank of Eiigland (1846), 

9 <D. B. 396 ; Luckle v. Bushby (18.53), 22 L. T. O. S. 89 ; 

Caiterall u. HIndle (1867), L. R. 2 C. P. 308 ; Elffood r. 

° Mentd. Ireland v. Thomson 

B. 149: Pattison v. Bolford Union Grdns. 

& N. 523. 


2415. 


•] — Pltf., a shipbuilder 


IE 


Xx>ndon, employed one W., an insurance broker 
to effect a policy upon a ship at Lloyd’s, &, afte 
the happening of a loss, gave W. the ship’s paper 
for the purpose of enabling him to adjust the los 
wi^the underwriters. The policy was effecte< 
in W. 8 name, & he retained possession of it. Ai 
adjustment having taken place, the loss wa 
settled, in fmcordance with a usage prevailing a 
Idoyd s, which was found to be generally known 
to merchants & shipowners, but which the jur 
found was not known to pltf., who had mere! 
left the policy in W.’s hands for safe custody, b 
the underwriter setting off the amount payabl 
by him upon the policy against the balance due t 
him from the broker for premiums on other polick 
effected by him : — Held : assuming that pit: 


was estopped from denying that the broker had 
authority to receive the amount due from ^ 
underwriter on the policy in money, he was not 
bound by the usage, &, consequently, he was 
entitled to recover the amount of the policy 
against the underwriter, notwithstanding such 


If a man who knows of this usage of Lloyd’s 
gives his policy to a broker, with instructions to 
do the needful, a jury might well And that he 
authorises the broker to do the needful according 
to the custom (Bramweli., B.). — Sweeting r. 
Pearce (1861), 9 C. B. N. 8. 634 ; 80 L. J. C. P. 
109 : 6 L. T. 79 ; 7 Jur. N. S. 800 ; 9 W. R. 343 ; 
1 Mar. L. C. 134 ; 142 E. R. 210, Ex. Ch. 

Annotations Apld. Matvoieff t>. C’rosBfleld (1903), 51 W. R. 
365. Bsfd. Cattorall r. Kindle (1867), L. H. 2 C. P. 368 ; 
Grlssoll V. Brlatmve (1868), i#. K. .H 0. P. 112 ; Peareou 
1? Scott (1878). 9 Ch. D. 198 : Blackburn v. Mason (1893), 
37 Sol. Jo. 283. Mentd. Emanuel v. Robarta (1868), 
9 B. S. 121 : Brldireg v. Garrett (1869), L. R. 4 C. P. 
580; Gibson v. Ilillstrom (1869), 21 L. T. 302; Pape 
V. WosUicott, [18941 1 g. B. 272 ; LeRRO r. Byas, Mosley 
(1901), 18 T. L. R, 137 ; Bradford tr. Price (1923), 92 L. J. 

t.’" 11 fi 7 1 


2416. .] — Xenos V. Wickham, No. 

410, ante. 

2417. Assured ignorant of usage.] — An 

assured residing at Glasgow, employed an insur- 
ance broker in London to recover a loss from the 
underwriter. The loss was settled in part by the 
undeiwriter setting off in account against it a 
debt due to him from the broker for premiums, 
& as to the residue, by his paying the broker in 
cash, A the underwriter then erased his name from 
the policy. The broker became bkpt., A never 
pahl the loss to the assured. Evidence was given 
of a usage, that on adjustment payment was 
generally in a month, <fe that the practice betw’een 
the broker As the undenvriter was to set off in 
account between them the amount of premiums 
due to the underwriter, against the loss : — Held : 
(1) the underwriter was not entitled to treat the 
set-off in account between him A the broker as 
payment to the assured, the latter not being bound 
by a usage, of which he was not shown to be 
cognisant ; (2) the assured was not entitled to 

recover the sum which tlie underwriter had paid 
in money to the broker within the month, tliat 
being a payment made to the broker pursuant 
to the general authority given to him by the 
assured. — Scott v. Irving (1830), 1 B. & Ad. 005 ; 
9 L. J. O. S. K. B. 89 ; 109 E. R. 012. 


Annotations : — .48 to (1) APld. Swectlnp: v. Pcarco (1861), 
9 C. B. N. 8. 634. Retd. Barker v. Greenwood (1837), 
2 Y, & C. Ex. 414 : Stewart r. Aberdein (1838), 7 L. J. Ex. 
292 ; Bayley v. Wilkins (1849), 7 C. B. 886 ; Pearson v. 
Scott (1878), 9 Ch. D. 198; Elgood v. llaiTls, [1890] 2 
Q. B. 491. Generally, Mentd. Robertsonr. Jackson (1845), 
2 C. B. 412. 


2418. .] — Bartlett v. Pentland, No. 

2392, anie. 

2419. .] — Sweeting v, Pearce, No. 

2415, anie. 

2420. .] — Matvbieff & Co. v. Cross- 

field, No. 307, anie. 

2421. .] — A marine insurance policy 

contained the clause : “ This policy being issued 
in England all losses A claims arising hereon are 
to be recoverable only according to the custom & 
usages of Lloyd’s unless otherwise stipulated by 
the terms of the policy ” : — Held : a custom of 
Lloyd’s, whereby the insurers were entitled to 
settle the amount of a claim in account with 
the brokers of the assured, did not bind the assured 
unless the assured knew of the custom. — McCowiN 
Lumber & Export Co. Incorporated v. Pacific 
Marine Insurance Co., I/td. (1922), 38 T. L. R. 
901. 
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D, Adjustment. { 

2422. How lar conclurive — Hecwslly lot proof 

of loss.]— Hoa V, Gouldney (1746), 1 Beawes, 
Lex Mercatoria, 6th ed. p. 460 ; sub nom, llooo 
V, GouLDNEY, 1 Park ou Marine Insurances, 8th 
e*d. p* 266. 

2423. •] — An adjustment of a policy 

does not admit the loss. — Garron v. Galbraitu 
(1795), Peake, Add. Oas. 37, N. P. 

2424. Effect of mistake.] — Rogers v. 

Maylor (1790), 1 Park on Marine Insurances, 8th 
ed. pp. 267, 269. 

2426. .] — Christian v. Coombe, No. 

2429, post. 

2426. .] — Steel v. Lacy, No. 1497, 

ante. 

2427. ;-.] — A sliip was insured, warranted 

free of capture in port. A letter announcing her 
capture stated it to be in port, on which the under- 
writer & assured adjusted, the former returned, 
& the latter received back, the premium. It 
afterwards appeared the capture was not in port : — 
Held : the assured was not precluded hy the adjust- 
ment & repayment from recovering on the policy. 
— Reyner V. Hall (1813), 4 Taunt. 725 ; 128 
E. R. 516. 

Annotaiion Refd. LnckJo r. BuKhby (1H63), 13 C. B. 

2428. Effect of fraud.] — Rogers v. Maylor 

(1790), 1 Park on Marine Insurances, 8th ed. pp. 
267, 269. 


a policy on hides. The ship was captured, & 
pltfs. abandoned to the underwriters, & claimed 
a total loss. Shortly afterwards the ship was 
recaptured, & all the underwriters, in Oct. 1814, 
adjusted a salvage loss, deducting short interest, 
to £64 18s. 3d. per cent., save deft., who, in Feb. 
1816, indorsed on the policy as follows ; “ Ad- 
justed £33 per cent, on account, upon my sub- 
scription to this policy, until the account of the 
proceeds of the goods insured can be made up, 
when a final loss is to be paid to the same amount 
as by the other underwriters ; &, if the same exceed 
3.3 per cent., Mr. B. to pay the excess ; if short, 
Mr. H., the insured, to return the difference ” ; — 
Held : in aas^impsit on this policy, this was a 
conditional, not an absolute adjustment ; & pltfs. 
not having proved their compliance with the 
conditions, were not entitled to recover. — 
Gammon v. Beverley (1817), 8 Taunt. 119 ; 1 
Moore, C. P. 563 : 129 E. R. 328. 

2434. Prior collateral agreement — Admis- 

sibility of oral evidence to prove.] — By a memo- 
randum of adjustment indorsed on the back of a 
policy, it W’as stated, that a pariicular average 
loss of 54 per cent, had been settled between pltf., 
an underwriter, & deft. :■ — Held : parol evidence 
was admissible to show, that by a previous 
arrangement, it was agreed that if the other under- 
writers paid a less sum, the surplus should be re- 
paid. — Russell v. Dunskey (1821), 6 Moore, C. P. 


2429. .] — Where a policy has been 

adjusted with a full & biir disclosure of aU the 
circumstances, it is conclusive on the parties, &> 
the insurer is bound. A liter where there has been 
fraud, mistake of the law, or in a material fact. — 
Christian v. Coombe (1796), 2 Esp. 487 ; Peake, 
Add. Cas. 38, n., N, P. 

Annotalion : — Reid. Liioklc v. Bushby (1853), 13 C. B. 8G1. 

2430. Circumstances in knowledge of in- 

surer — Before adjustment.] — An undei'writer who, 
upon a full disclosure of facts, has signed his 
initials, to an adjustment on the policy, without 
paying the loss, is not precluded afterwards, in 
an action against him, from taking advantage of 
cii'cumstances, with which he had been mode 
acquainted, before signing the adjustment. Qu. : 
as to the effect of an adjustment when declared 
on specially. — Herbert v. Champion (1807), 1 
Camp. 134, N. P. 

AvnotaJions : — Reid, L\uklo V. Bupbby (1853), 13 r. B. SC4. 

Mentd. Brisbane v. Dacres (1813), 5 Taunt. 143. 

2431. After adjustment — Means of 

knowledge before.] — An adjustment is not binding 
on an underwriter although at the time of signing 
it he had the means of rendering himself acquainted 
with the histery of the voyage & the manner 
of the loss, if his attention was not then drawn 
te circumstances he afterwardu learns, by w'hich 
the underwriters were discharged. — Shepherd v. 
Chewter (1808), 1 Camp. 274, N. P. 

Annotation : — Reid. Luckle v. Buskby (1853), 13 C. B, 864. 

2432. Against subsequent contingency.] — 

WTiere the assured claims & receives the return 
premium due upon the arrival of the vessel, & the 
policy is adjusted upon that footing, he cannot, 
without an express stipulation, resort again to the 
underwriter in any contingency of the adventure. — 
May V. Christie (1816), Holt, N. P. 67, N. P. 

2433. Conditional adjustment.] — Deft. B., 

with other underwriters, subscribed, in Aug. 1814, 


233. 

2435. As to sufficiency of sums allowed.] — 

Adams v. Saundars, No. 24.39, post. 

2436. Alteration of adjustment — Protest from 
assured.] — Hewit v. Flexxey (1746), 1 Beawes, 
Lex Mercatoria, 6th ed- P- 458. 

2437. Adjustment after notice — Express stipula- 
tion in policy — Necessity for direct notice.] — Abel 
V. Potts, No. 2304, ante. 

2438. Whether condition precedent to action — 
Refusal to adjust under terms of policy.] — Wliere, 
by the terms of a policy, losses were to be paid in 
three months after an adjustment by a committee 
of the insurers, & the committee refused to adjust 
upon the request of the insured : — Held : he might 
sue on the policy, notwithstanding there had been 
no adjustment. — Strong v. Harvey (1825), 3 
Bing. 304 ; 11 Moore, C. P. 72 ; 4 L. J. O. S. C. P. 
57 ; 130 E. R. 530. 

Annotniions : — Reid. Harvoy ?•. Beckwith (1864), 2 Hem. & 

M. 429; WriKht v. Ward (1871), 24 L. T. 439. Mentd. 

Bromley v. WiiliamB U863), 32 Beav. 177 ; Central Wales 

& Carmarthen Junction By. t\ L. & N. W. By. (1881), 4 

By. & Can. Tr. Cas. 101. 

2439. Not proof of payment.] — If a policy of 
insurance be produced by the agent of pltf., 
through whom it was effected, & deft.’s name be 
struck out, & have written against it, “ adjusted 
the general & particular averages at £30 9vS. per 
cent. ; ” this is proof that the policy has been 
adjusted, but not that it has been satisfied ; but 
pltf. will not be allowed to go into evidence to show 
that some of the sums allowed at the time of the 
adjustment were too small. If pltf. could show 
that the loss was settled ^vithout his authority, or 
perhaps if he could show that some sum was 
entirely omitted, he might go beyond the amount 
of the adjustment. — AlDams v. Saundars (1829), 
4 C, & P. 25 ; Mood. & M. 373, N. P. 

Annotation : — Conid. Luckle r. Busbby (1853), 13 C. B. 

864. 


PART n. SECT. 26, SUB-SECT. 1.— D. 

•. Whether condition precedent.] — 
Where the condition of payment was 
that aU claims should bo reported as 
soon as the loss was known, to be 


adjusted aooortUng to usaros at L., & 
the special oouditioh of the contract 
of inauranoe ; — Held : the adjxistment 
was not a condition precedent to pltfs.’ 
right to recover. All that was required 


to bo done by Insured was duly to 
report the claim to be adjusted. 
Bank op British North America v. 
Western Assurance Co. (1884), 7 
O. B. 166.— CAN. 
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SecL 20 . — Recovery of losses hy assured: Sub-secU 
Ij E,; suh'-s^'d, 2, A. {a) d: (ft), B. & C.] 

E. Effect of Payments. 

2440. Payment to bare trustee — Insurer re* 
quested not to pay.l — Pell v. Lutwidge (1740), 
Bam. Ch. 319 ; 2 Atk. 120 ; 27 E. B. 062, L. C. 


Sub-sect. 2. — Practice and Evidence. 
A. Practice. 


(a) In General. 

See, generally, PbactICE. 

2441. Payment into court of partial loss — Not 
admission of total loss.] — Payment of money into 
ct. to the amount of a partial loss upon a valued 
policy is not an admission of a total loss. — RtrcKBR 
V. Palsgrave (1809), 1 Taunt. 419 ; 1 Camp. 667 ; 
127 E. R. 896. 

Annotation : — Befd. Lechnioro v. Fletcher (1883), 3 Tyr. 450. 

2442. “ Necessary or proper ** parties — Service 
out of Jurisdiction.] — In an action against under- 
writers, two of whom lived In Scotland, the ct. 
gave leave to serve the writ on the two in Scotland 
as “ necessary or proper ” parties to the action. — 
Steamship Thanemore, Ltd. v. Thompson (1886), 
62 L. T. 562 ; 5 Asp. M. L. C. 398 ; sttb nom. Ship 
Shanamere Co. v. Thompson, 1 T. L. R. 899, D. C. 

Annotations: — Consd. The Elton, [18911 P. 2(55; Ooste- 

rreichlscho Export A. O. v. Jjrltish Indemnity Ineco., 

[1914] 2 K. B. 747. 

2443. .] — Pltfs., who were export 

merchants (tarrying on business in Vienna, brought 
an action against two insurance cos. upon certain 
policies of marine insurance on goods. One of the 
cos. was registered as a limited co. in England & 
the other in Scotland. The policies were in 
identical form, &: were drawn up at Antwerp in 
the French language & were signed by a common 
agent for both cos. Each policy was for a certain 
amount upon goods carriea in a named ship, & it 
stated that the undersigned Insured respectively 
the amounts stated by each of them at the foot 
thereof. At the foot each co. was stated to 
insure in halves for the total sum insured, & against 
the name of each co., who were described as of 
London, was placed a figure representing one -half 
of the total amount insured. The cos. had a 
cornmon office a common secretary in London, 
& in all letters written by them to pltfs.’ solrs. 
relating to the matter the London office was 
described as the head office of the cos. Pltfs. 
served the writ upon the English co. within the 
jurisdiction, & obtained an order giving them 
leave to issue & serve a concurrent writ on the 


Scottish CO. in Scotland under R. S. 0., Ord. XI., 
r. 1 (g). The Scottish co. applied to set the 
order aside upon the ground that they were not 
“ proper parties ” to the action, the cause of 
action against each co. being diflerent ; — Held : 
under B. S. C., Ord. XVI., r. 4, the Scottish co. 
could be joined as defts. in the action, & therefore 
they were proper parties to the action within 
R. S. 0., Ord. XI., r. 1 {g), & the order was rightly 
made. — Oesterreichischb Export A. G. v. 
British Indemnity Insurance Co., Ltd., [1914] 
2 K. B. 747 ; 83 L. J. K. B. 971 ; 110 L. T. 956, C. A. 

Annot^i^ Re Beck, Attla v. Seed (1918), 87 

Msntd. Thomaa v. Moore, [19181 1 K. B. 

555 ; Payne v. British Time Recorder Co., [1921 ] 2 K. B. 1 


2444. Action for work under suing & 

labouring clause — ‘Underwriters as third parties — 

B. S.C. Ord. 16, r. 48.] — Deft, insured his snip imder 
a policy containing the usual suing & labouring 
clause. In an action to recover for work alleged 
to have been done & expenses incurred by pltfs. 
for deft, at his request, in respect of attempting 
to save the ship during the continuance of the 
policy : — Held : deft, was no entitled to bring in 
the underwriters os tliird parties under above 
Ord. because they did not, by Ihe suin^ & labouring 
clause, contract to indemnify deft, m respect o^ 
any contract made by liim with pltfs. — J ohnston 
V. Salvage Assocn. (1887), 19 (5. B. D. 458 ; 67 

L. T. 218 ; 86 W. R. 66 ; 3 T. L. B. 744 ; 6 Asp. 

M. L. C. 167, C. A. 

Annotations: — Apld. Clover Clayton v. Heeslor, [1925] 1 

K. B. 1. Refd. Marten v. Whale, [1917] 1 K. B. 644. 

2445. .] — Ship repairers 

brought an action against the managers of a 
steamer to recover a disputed balance of an 
account for work & labour done by them at the 
request & on the order of the managers in repairing 
damage done to the steamer. The managers 
served a tliird party notice under R. S. 0., Ord. 16, 
r. 48, upon the owners of the steamer on whose 
behalf they had given the order for the work. 
The damage to the steamer was caused by a 
marine risk against which owners were insured by 
a policy of insurance. The owners applied for 
leave to serve a third party notice on the under- 
writers alleging that they were entitled to in- 
demnity from them : — Held : the owners wore 
not entitled to indemnity within the meaning of 
R. S. C., Ord. 10, r. 48, against the underwriters, &; 
they could not invoke the third party procedure, 
because a contract to insure a person against 
damage to a subject matter is not a contract to 
indemnify him against claims that may be made 
upon him in relation tlioreto. — Clover Clayton 
& Co. V. Hessler & Co., [1925] 1 K. B. 1 ; 94 
L. J. K. B. 42 ; 132 L. T. 33 ; 69 Sol. Jo. 770, 

C. A. 

2446. Defendant underwriter re-insuring — 

Re-insuring underwriter as third party.] — Nelson 
V. Empress Assurance Corpn., Ltd.", No. 105, 
ante. 

2447. Jurisdiction to order ship to be brought to 
England — Claim for constructive total loss — Pre- 
servation & inspection of ship.] — In an action by 
shipovmers claiming under a policy of marine 
insurance in respect of an alleged constructive 
total loss of their ship, defts. applied at chambers 
for an order that the ship, which was lying 
unrepaired in Singapore harbour, be brought to 
England before the trial of the action at defte.’ 
risk & expense, on the ground that it was necessary 
for the preservation & inspection of the ship : — 
Held : the ct. hod power under R. 8. C. Ord. 60, 
r. 3, to make the order & in the circumstances it 
was right that the order should be made. — New 
Orleans S.S. Oo. v. London & Provincial 
Marine & General Insurance Oo., [19091 1 
K. B. 943 ; 78 L. J. K. B. 473 ; 100 L. T. 695 ; 
63 8oL Jo. 280 ; 11 Asp. M. L. C. 226 ; 14 Com. 
Cas. Ill, 0. A. 

Consolidation of actions.] — See R. S. C., Ord. 49, 
r. 8 ; Practice. 


PART II. SECT. 26, SUB-SECT. 2. — 
A. (»). 

f. What mvjst be pleaded .] — 

BKRafeR V. BtUTIBH AMSRIOA. FiRB 
& Lifh Insuranc* Oo. (1836), 2 
U. C. R. 439.— CAN. 

g. Action on policy^Whete pcHicg 


varied witho%U assured*S consent — Con 
irary to insurer's practice-— -Amendmev 
of pleadings .] — liOBSETSON t>. Dudmaj 
(1875), 10 N. 8. R, (I R. & 0.) 60.- 

OAN. 


h. Recovery as for toUd loss — 
Pwis dwwtng ordy partial loss— New 


trial .] — Where pltf. recovered as for 
a total low, the foots showlnir only a 

{ >a4:tial low, whioh were not so custlnotly 
eft to the Jury, the ot. granted a new 
trial without costs. — DAVts 8 t. 
Lawrsnob iKLAim Matuns iNsva- 
ANoa QQ. (18P), 6 y, 0, R, 18,— PAN, 
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(6) What can be Becovered* 

See Marine Insurance Act, 1000 (c. 41), s. 60 (4). 

2448. Action for total loss — Recovery for partial 
loss.]— On an action against insurers for a total 
loss of ship, pltf. may recover for a partial loss. — 
Gardiner v. Oroasdale (1760), 2 Burr. 904 ; 1 
Wm. Bl. 198 ; 97 E. R. 026. 

AnnotaUgna : — Apld. Devaiix v. Astell (1840), DHnkwater, 

116. Refd. Martin v. ailham (1837), 7 Ad. & El. 640. 

2449. Extent of loss.] — Tanner v. 

Bennett, No. 2119, ante. 

2450. •]“-(!) Upon a declaration for 

a total loss of a vessel insured against perils of the 
sea, pltf. may recover for a partial loss. 

(2) The declaration set forth, that the vessel, 
“ by stoimy winds & tempestuous weather, 
became & was leaky, & was greatly broken & 
damaged, insomuch that by means thereof it 
became expedient & necessary to sail to the nearest 
safe port,’* & then set out certain facts, among 
others, inability of the captain to procure moneys 
sufficient for the necessary repairs of the vessel, 
&> proceeded to aver that it thereupon became 
expedient & necessary for the benefit of all parties 
interested in the ship, to sell same, & same was 
sold accordingly, by means of wMch the ship 
became whoUy lost to the insurers. Pleas, as to 
the cause of action in respect of so much of the 
loss as was occasioned by the captain’s inability to 
procure moneys, etc., that the game was occasioned 
by the default &; negligence of the plaintiff : — 
Held : ill on general demurrer, as not answering 
the cause of action stated in the declaration. 

(3) Qu. : what circumstances are necessary to 
justify the captain of an insured ship in selling 
her, so as to make the underwriters liable. — 
Dbvaux V. Astell (1840), Drinkwater, 116; 10 
L. J. 0. P. 46; 4 Jur. 1136. 

2451. Loss on freight.] — Benson v. 

Chapman, No. 2094, ante. 

2452. .]— Kino p. Walker, No. 2300, 

ante. 

2453. By capture — Subsequent recapture — 

Subject of proceedings in Admiralty Court.] — 

If an insured declare upon a total loss by capture, 
&, after proving a captui'e show a re-capture, upon 
wliich proceedings were had in an adrnlty. ct., he 
cannot recover without proving the proceedings 
in the adrnlty. ct. under seal, though he only claim 
the amount of the loss sustained by the ^vage, ' 
proceedings, & sale. — TiiellUsson v. Siiedden 
(1806), 2 Bos. & P. N. R. 228 ; 127 E. R. 612. 

AnnoicUion : — Consd. Bainbridgo v. Ncllson (1808), 10 East, 

329. 

2464. Action for average loss— Accounts in^ 
capable of adjustment by court.] — In an action on 
a policy of insurance for an averaro loss, if the 
account is so complicated what It cannot be 
adjusted in ct., the jury, by consent of the parties, 
may find for a total loss, pltf. entering into a rule 
to account upon oath for what part of the insured 
property he may recover.^ — Barber v. French 
(1779), 1 Doug. K. B. 294 ; 99 E, R. 100. 

2465. General averment of interest — Proof of 
part interest,] — Page v. Rogers (1786), Marshall 
on Marine Insurances, 4th ed. p. 570. 


2456. — —.T— Rising v. Burnett (1708), 
Marshall on Marine Insurances, 4th ed.p. 570. 

2467. Effect of payment Into court— Premiums.] 
— Pltfs. having declared on a policy of insurance 
with a count for money had & received, defts. paid 
the amount of the premiiims into ct. on that 
count, pleading to the count on the policy so as to 
raise, amongst other defences, that of unsea- 
worthiness. Pltfs. took the money out of ct. in 
satisfaction of the claim under the count for money 
had & received. At the trial, the defence of 
unseaworthiness having been given up, a special 
case was stated for the opinion of this ct., which 
was aft-erwards taken into the Exchequer Chamber, 
& in both cts. it was held that pltfs. were entitled 
to recover as for an average loss. The amount of 
the average loss was referred to & ascertained by 
average staters, but this not being done before 
the argument of the case, a nominal judgment for 
£3,500 was entered up for the purpose of taking 
the case into error : — Held : pltfs. were not 
entitled to enter judgment & take out execution 
for the entire amount of the average loss without 
giving credit to defts. for the amount paid into ct. 
& taken out by them. — Carr v. Royal Exchange 
Assurance Corpn. (1864), 5 B. & S. 941 ; 6 New 
Rep. 216 ; 34 L. J. Q. B. 21 ; 11 L. T. 595 ; 11 
Jur. N. 8. 265 ; 13 W. R. 204 ; 2 Mar. L. C. 160 ; 
122 E. R. 1080. 

B. Discovery. 

By & against what parties obtained.] — See 

Discovery, Vol. XVIII., pp. 56, 57, Nos. 133, 
141-143. 

Discovery of ship’s papers .] — See Discovery, 
Vol. XVIII., pp. 93-95, 101, Nos. 442-468, 526 ; 
R. S. C. (No. 1), 1925, r. 11, Appendix K., No. 19. 

C. Evidence. 

See Marine Insurance Act, 1906 (c. 41), s. 18 (4) ; 
8. 88, & generally^ Evidence, Vol. XXII., pp. 19 
et seq. 

2458. What may be given in evidence — Expense 
of salvage.] — Although it be not particulai*ly laid 
in the declaration, the expense of salvage be 
given in evidence in an action on the policy. Pltf. 
may give in evidence any loss immediately 
proceeding from the cause alleged. — Cary v. King 
(1736), Lee temp Hard. 304 ; 95 E. R. 197. 

Annoiolion : — Refd. Altohison v. Lohre (1879), 4 App. Cas. 

765. 

2459. Captain’s protest.] — Pltf.’s agent 

showed to deft, an underwriter, the captain’s 
protest containing an account of the loss of the 
ship insured, demanding payment : — Held : this 
did not entitle deft, to reaa the protest in evidence 
in an action on the policy. — ^enat v. Porter 
(1797), 7 Term Rep. 158 ; lOl E. R. 908. 

Evidence of ship’s officers .] — See Evidence, Vol. 
XXII., p. 94, Nos. 635-642. 

Log-books.] — See Evidence, Vol. XXII., p. 317, 
Nos. 3105, 3117. 

2460. Proof of insurable interest— Carrier’s 
receipt.]— To prove a property in the cargo on an 
action upon a policy of insurance, pltf. produced 


FARt n. SECT. 26. BUB-SECT. 2.— 
A. <b). 

k. Action for toted lose — Recovery 
for average loss .] — Where the suit is for 
a total loss, the Judgment may be as 
lor an averam loss. — dRSDictc Dhoosai. 
V. ajpcab (1863), Bourke, 391.— IND. 

PART IL SECT. 26. SOB-SEOT. 2.— C. 

l . fVhai map be given in evid/ence 


— Custom house entries .] — Lazare v. 
Phcbnix Insurance Oo, (1838), 8 
C. P. 136.— CAN, 

m. Proof of insurable interest — 
Evidence varying preliminary proof ,] — 
The vessel was owned by three partners, 
but was registered in the name of one 
of them. The pr^iminary proof of 
Interest gave only the neume of the 
registered owner : but on the trial it 
was proved that the vessid was owned 


by the three partners : — Held : the 
variance was immaterial. — M oGhrb v, 
Ph(Knix Insurance Co. (1889), 28 
N. B. R. 43 ; on appeal, 18 S. 0. U. 
61.— CAN. 


n. Protest admitting breach of 
warranty-^Inodmissible, ] — 'Robkrtoon 
V. PuOH (1888), 20 N. S. R. (8 R. & Q.) 
15 ; 15 8. O. R. 706 ; 9 0. L. T. 17,— 
CAN. 
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assured: Sub-sect, j 
1 (St 2. Sect. 28 : j 


Sub-sects, 1 cS? 2. 1 

a biU of parcels of one Gardiner .»■* 
with his receipt to it, & proved his 
objected, that this was "o evidence a^inst t^ 
insurers but the Chiet , “flowed t.- 


TJttOOTJ^T T 


U%J.V 1/xx^ V-'* 

-o^TTT:nv,Txp MTXn^. 2 Stra. 1127 


Concealment or non-dlsclosure---Evl^nce of 
underwriters .] — See Sect. 16, sub-sect. 3, D., ante. 
Materiality question for jury .] — See Sect. 

16, sub-sect. 3, 3?. (a), ante. 

Sentence of foreign prize court — Conclusiveness 
as evidence .] — See Part II., Sect. 18, sub-sect. 3, 
F. (6), aute^ 


Sect. 27.— RECOVERY OF PAYMENTS BY 

INSURER. 

Sub-sect. 1. — In Geneuat.. 

2461. Settlement as for total loss — Subsequent 
recovery of part.] — The adjustment in this case 
makes an end of the question. Here is a solemn 
abandonment, & a solemn agreement that the 
insurers shall be content with salvage in such 
proportion as the sum insured bears to the whole 
interest. There was a total loss at the time of the 
adjustment ; which is the same as if the damages 
had been then recovered on an action. Here is 
no sort of fraud ; nor anything that is against any 
law ; & to refund more than in that proportion 
would be contrary to the underwriters’ own agree- 
ment {per Cur.). — Da Costa v. Firth (1766), 4 
Burr. 1966 ; 98 PI R. 24. 

2462. .] — Goods insured upon a valued 

policy having been seized, confiscated, & sold by 
order of the enemy’s Govt., on their own account, 
but the necessary documents to verify the loss not 
liaving arrived here ; the underwriters on applica- 
tion to pay their subscriptions agreed to adjust & 
pay immediately 50 per cent, on account, but no 
abandonment was made by the assured ; & in 
the mean time the foreign consignees of the goods, 
in consequence of remonstrances to the enemy’s 
Govt., obtained a restoration of half the proceeds 
of the goods which had been so seized & sold, which 
half amounted to more than the whole sum at 
which they were valued in the policy ; — Held : 
the underwriters were not entitled to recover back 
the 60 per cent, they had paid on account ; the 
assured having in fact sustained a loss of half his 

g oods, for which he was no more than indemnified 
y the 50 per cent, he had received ; & there having 
been no abandonment to the underwriters ; 
the superior value of the other half of the proceeds 
arising from the benefit of the market, in which the 
underwriters had no concern. — Tunno v. Edwai^ds 
(1810), 12 East, 488 ; 104 E. R. 190. 

Annotations : — Retd. Stringrer v, English & Scottish Marine 
Insce. (1870), 10 B.&S. 770 ; Iloura & Forpas v. Townend, 
[1919] 1 K. B. 189. 

2463. .] — An insurance was effected 

on goods on board a ship consigned to Buenos 
Ayres. The ship, with the cargo, was captured by 
the Brazilian Govt., condemned for an attempted 
breach of blockade. Notice of the capture was 
given by the insured to the underwriters, <Sc an 
offer was made by the insured to abandon. The 


underwriters declined the offer of abandonment : 

after , .. . 

on payment by the underwriters of 36 per cent, 
on the sum insured, the policy should be delivered 
up to be cancelled. This percentage was accord- 
ingly paid, & the policy cancelled. Some years 
afterwards, in pursuance of a convention between 
Great Britain & the Brazilian Govt., the goods 
were ordered by the latter Govt, to bo restored to 
the oivners, & compensation made. A claim was 
made by the underwriters to the whole or a part 
of the sum awarded for compensation: — Held: 
the underwriters having dechnod the offer of 
abandonment, the payment of the 35 per cent., 
was a compromise of their liability under the 
policy, & they were not entitled to any portion of 
the sum awarded for compensation. — Brooks v. 
MacDonnelb (1835), 1 y. C. Ex. 500 ; 4 L. J. 
Ex. Eq. 60 ; 160 E. R. 204. 

Ademption of total loss.] — See Sect. 23, sub- 
scct. 3, ante. 

2464. Payment In Ignorance of facts — To agent of 
assured — Money paid to principal — Insurer’s know- 
ledge of agency.] — Hoijland v. Russell, No. 2469, 
post. 

2465. Lien as between agent & 

assured.] — S cottish METROPOLrrAN’ Assurance 
Co. V. Samuel (R.) (te Co., No. 2170, post. 

2466. Innocent non-disclosure.] — HoLiiAND 

r. Russell, No. 2469, post. 

2467. Misrepresentation,] — In an action on 

a policy of marine insurance the underwriters 
resisted payment on the ground of misrepresenta- 
tion & concealment on the part of the assured, 
& recovered back moneys paid by them to the 
assured in ignorance of tlie true, facts. — Tynedale 

Co. V. Newcastle-on-Tyne Home Trade 
Insurance Assocn. (1890), 17 T. L. K. 81 ; on 
appeal (1891), 7 T. L. K. 544, 0. A. 

2468. Payment “ on account without pre- 

judice,”] — The Doha Forster, No. 2031, aytte. 

Payment with full knowledge of facts — In 
Ignorance of law.] — See, generally. Mistake. 

Agent’s liability in respect of money received.] — 
Sec, generally, Agency, Vol. I., pp. 667 el seq. 


Sub-sect. 2. — Losses paid by Mistake. 

2469. LlablUty of broker to Insurer — Credit to 
account of assured — Not paid over.] — A., as agent 
for a foreign owner, entered into a policy of insur- 
ance on a ship in the usual form. At the time of 
effecting the insurance, A. was in possession of a 
letter from the captain, informing him that the 
ship had received injury, which fact he, without 
fraudulent intention to deceive, omitted to disclose 
to the underwriters. The ship was lost, & B., 
one of the underwriters, paid to A. hia amount of 
the insurance ; but, having subsequently become 
acquainted with the above circumstance, brought 
an action for money had & received against him 
to recover it back. A. before he was aware of 
B.’s intention to dispute the policy, & acting bond 
fide throughout, transmitted to his principal the 
money he had received from the various under- 
writers ; with the exception of a certain amount 
for which he had allowed the principal credit in a 
settled account, & of another which, with the 


PART II. SECT. 27, SUB-SECT. 1. 

2464 i. Payment in ipnorance of facta 
— To agent of asenired — Money paid 
to prindpaX — Insurer’s fcnowl^ge of 
agency .) — Union Marine Insurance 
Co. V. Metzlkr (1873), 9 N. S. R. 


331.— CAN, 

o. Payment as for total loss — 
Loss subsequently found partial .) — 
WnrrwoRTH Brotbebs t>. Shepherd 
(1884), 12 R. (Ct. ot Sees.) 204 : 22 
L. R. 167.— SOOT. 


PART II. SECT. 27, SUB-SECT. 2. 

p. Money paid under mistaken lia- 
bility — But on distinct separate agree- 
Tneiit.l— M ontreal Assurance Co. v. 
McCormick (1866), 25 U. C. R. 440.— 

AN. 
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AnnotcUiom :—'RefA. A.-G. v. (1735), 

Lucotia V. Craxifurd (1802), 3 Bos. & P. 76. 


2 Com. 481 


authority of the principal, ho had expended in a | — Premium paid by agent. J — ^An action to recover 
gult brought by nim on behalf of the principal | back the premium as a void policy B^y be brought 
against 0., another underwriter on the policy : — | by the person in whose name the policy was opened 
Held : (1) in consequence of the concealment from although the premium was paid to the underwriter 
the underwriters of the fact stated in the captain’s by the agent who opened the policy. — Martin v. 
letter, the policy was voidable at the election of Sitwell (1691), 1 Show. 156 ; 1 Holt, K. B. 25 ; 
the underwriters ; (2) A. being only an agent, of 89 E. R. 509. 
which B. was aware, & having, without notice of 
B.’s intention to repudiate the contract, paid over 
to his principal the amount received from the 
underwriters, B. was not entitled to recover back 
from A. his amount of the insurance ; (3) there 
was no difference in this respect between the money 
actually paid over by A. to his principal, & the 
moneys which had either been allowed in account 
between them or expended in the suit against C. — 

Holland v , Russell (1863), 4 B. & S. 14 ; 2 Now 
Rep. 188 ; 32 L. J. Q, B. 297 ; 8 L. T. 468 ; 11 
W. R. 757 ; 122 E. R. 865, Ex. Ch. 

AnnotaiUmii : — As to (2) Distd. Nowall v. Tomlinson (1871), 

L. K. 6 G. P. 405. Consd. Kloinwort v. Dunlop Rubber 
Co. (1907), 97 L. T. 263. Refd. Pollard u. Bank of England 
(1871), L. U. 6 Q. B. 023 ; Bavins & Sima v. London & 

South Western Bank, [1900] 1 Q. B. 270 ; Continental 
Caoutchouc & Gutta Percha Co. v. Klciuwort (1904), 90 
L. T. 474 ; Baylis v. London (Bp.), 11913) 1 Ch. 127 ; 

Morison v. London County & Westminster Bank, [19141 
3 K. B. 350. 

2470. .] — A policy of marine 


Sub-sect. 2. — Express Stipulations. 

See Marine Insurance Act, 1906 (c. 41), s. 83. 

2474. If ship sails with convoy & arrives — 
Meaning of clause.] — On an insurance on goods, 
to be shipped on board a certain ship, to return 
part of the premium, “ if sails with convoy & 
arrives,” the arrival of the ship is what is meant, 
&, the full return is to be made on the whole sum 
insured, although there should be an average loss 
on the goods. — Slmond v. Boydell (1779), 1 

Doug. K. B. 268 ; 99 E. R. 175. , 

Annotation : — Folld. Agruilar v. Rodgers (1707), 7 Tcim Rep. 

421. 

2475 . Whether full return when average 

loss on goods.] — S imond v . Boydell, No. 2474, 


insurance, effected by defts. as brokers on behalf rantiirn & re-canture Salvage ex- 

of shipownci’s, was subscribed by pltfs. who, on a Inmrrftd The insurer on freight agreed to 

claim being made in i-espect of an alleged loss, paid penses incurred.] , A ^ 

the broke7*s their shire of the loss. Shortly 

afterwards pltfs., having ascertained that some of ^ tS^return tlfe ship having sailed with 

the underwiiters had refused to pay on the ground entit ed to Ihehoid been captured 

that the loss was not a fair loss, claimed the return uoSmed had been obUged to pay 

from the brokers of the money paid to them. The & recaptured & the assured had D^n oouge p ^ 

brokers refused to return the money, alleging that 

the money bad been credited m them books to the Rep. to Arrival without convoy.]— PoUcy on 

assured that they bad a lien upon it for premiums 2477. ^rlval ^ 

which were overdue & unpaid to them by the ... . . touch at any ports on the coast of 

assured: — Held: on the assurnption that the p , ^ . . • convoy riarticularly at Lisbon; 

money was paid under a mistake of f^t, the money i^^^ineas^ner cent, to return £6 if she sail with 
was not the money of the assured, & in consequence -‘h P p . r Povfuiral & arrive.” The 

toe brokers had lo lien upon it, & therefore t^ ^"Sled a sToor& cutter 

brokere were liable to refund the money to pltfs. toe trade of that place to 


Assurance Co. v. 
1 K. B. 348 ; 92 L. J. 
: 38 T. L. R. 817 ; 16 


Scottish Metropolitan 
Samuel (P.) & Co., [1923] 

K. B. 218 ; 128 L. T. 415 
Asp. M. L. C. 105. 

1 .]— 5'cc, generally, Agency, Vol. 

I., pp. 660 ci seq. 

2471 , Money paid to assured — By authority 

of underwriter.] — Throe undej^iters, on a 
representation of a loss, pay their subscriptions, 
amounting to £600, into the hands of the broker, 
who, by their joint authority, pays over £300. 

The loss turns out to be fraudulent, & one of the 
underwriters brings an action against the broker, 
to recover back his £200 i—U Id : the broker was 

entitled to set off the £300 paid oyer, against this - . . Intermediate port — runner supu- 

demand, & the ct. wuld not enter mto toe ^cw^t • arrival at port of delivery.]— A voyage 

to see what each party was entitled to, repectively . ^ i commencement by a licence for four 

& therefoi’e, either the other unde^iters should eS^during the voyage, may be 

have joined in the action, or pltf. should have i/snecial circumstances, not in the 

resorted to a ct. of equity.-Sii.VA v. Linder legaUy 
(1816), 2 Marsh. 437. 

2472. .]->- Holland v. Russell, No. 

2469, ante. 


appointed to protect the trade of that 

Lisbon, from whence it was to proceed mth the 

Lisbon trade under a larger convoy for England. 

In the way from Oporto to Lisbon the fleet was 

dispersed by a storm, & the ” ()eres 

toe best, ran for England & arrived He/d ; the 

assured was entitled to ^ 

AuDLEY V. Duff (1800), 2 Bos. & P. Ill ♦ 126 
Tift'S 

^*2478. Arrival at final not intermediate ^rt 

of destination.] — K ellner v. Le Mesurieb, No. 

^^2479. Arrival at destination — 

unloading.]- Horncastlb v. Haworth (1800), 
MarshaU on Marine Insurances, ^th ed. p. 5dy. 

24go, At intermediate port — 


Sect. 28.— RETURN OF PREMIUMS. 

Sub-sect. 1. — In General. 

Sec Marin© Insurance Act, 1906 (c. 41), ss. 82-84, 


legally nmsueu, u. . 

power of the licensed person to control, c^^-r of 
fraud & laches on his part, have protracved the 
voyage. But it is incumbent on *1*® ^ 

prove the special circnmstanciw. It is not 
Lcessary thatVe rftimate port of 
licensed ship sho^be ““ 

sSlaU^ to ^l^'flvt per cent., if saUs wiUi 

convoy for Gottenburgh, & * “&®a?rivOT“a 

more if sails for her port of delive^, « arnves, a 
more, “ ‘be due for her arrival at 


\ generally 9 Part I.f Sect, 6, sub-sect* 2, ante* ^ fTtnnffh she never arrives at her port 

247T^Aotion for return— Maintainable by assured Gottenburgh, though she never amv r 
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Sect. 28 . — ^tum of premiums : Sv^-sects. 2 3, 

of delivery, — Leevin v. Cobmac (1811), 4: Taunt. 
483, n. ; 128 E. H. 416. ^ ^ 

2481. Where total loss recovered,] — L ang- 

horn V. Allnutt, No. 1023, ante. 

SeCi alsOi No. 2508, post. 

2482. If ship arrives — Arrival at outer bar.] — 

Dai^gleish V. Brooke, No. 1382, ante. 

2488. Extent of risk.] — I onides v . Har- 

ford, No. 401, ante. 

2484. Repayment for short Interest — Policy on 
profits — Assured proving interest on cargo.] — An 

insurance may he effected on profits generally 
without more* description, <&; engrafted upon a 
policy on ship & goods in the common printed form 
for a certain voyage ; with a return of premium 
for short interest : the assured proving an interest 
in the cargo. 

Expected profits may be insured by an open 
policy. 

The circumstances of the policy in this case 
being open does not seem to me to make any 
further difTerence than to throw upon the assured 
the burthen of showing tlie amount of the profit 
they would have made had the goods arrived 
(Lord Ellenborough). — Eyre v . Glover (1812), 
16 East, 218 ; 3 Camp. 276 ; 104 E. R. 1071. 

2485. If ship not continuously employed — ** Laid 

up “ Or sold.**] — Policy of insurance on a ship 

for a year, with a stipulation for a proportionate 
return of premium, “ for every uncommenced 
month if the ship should be sold or laid up.” The 
ship was laid up for several months dimng the 
year, but was afterwards employed within the 
year : — Held : the words “ laid up ” meant a 
permanent lai^g up, such as would put a final 
end to the poUcy, & therefore the assured was not 
within the stipulation, nor entitled to any return 
of premium. 

The words “ laid up ” being in company with 
the word “ sold ” must mean a permanent laying 
up, similar to that which would take place if the 
ship were sold, in other words, such a laying up as 
would put a final end to tlie policy (Lord Tenter- 
den, C.J.). — Hunter v. Wright (1880), 10 B. & 
C. 714 ; L. & Welsh. 138 ; 6 Man. & By. K. B. 
011 ; 8 L. J. O. S. K. B. 259 ; 109 E. R. 616. 

2486. Application of customary usage.] 

—Pltfs. insured their steamship by a marine 
insurance policy, subscribed by defts. which 

rovided that a proportion of the premiums was to 
e returned for each period of thirty consecutive 
days during which the vessel might be “ laid up 
in port.” Tlie vessel received orders to proceed 
to Portland &> was there employed for two months 
in bunkering warships. In an action by the owners 
against the subscribers to recover a portion of the 
premiums on the ground that the vessel had been 
laid up ” : — Held : though the words “ laid up 
had a customary meaning which covered ordinary 
discharge, pltfs. had not proved that they had a 
customary meaning which would cover the case of 
the vessel in question, & therefore the action 
failed. — North Shipping Co., Lid. v. Union 
Marine Insurance Co., Ltd. (1919), 85 T, L. R. 
292 ; 24 Com. Cas. 161, C. A. 

2487. If ship employed In certain trade— During 
currency of policy.^*]— A policy on pltfs.’ ship 
from Mar. 13, 1899, to Mar. 13, 1900, provided for 
the return of a part of the premium, ” should the 
vessel be employed In the Eastern trade during the 
whole currency of this policy.” The ship was 
employed in the Eastern trade from Mar, 13, J.890, 
until July 23, 1899, when she was lost 


the ship had been employed in the Eastern trade 
during the whole currency of the policy, & pltfs. 
were entitled to have the part of the premium 
returned to them. The risk no longer exists after 
the ship is lost ; the amount insured is immediately 
payable, being paid, the policy, & all obligations 
created by it, ai*e at an end ; the policy is no 
longer in any sense current (Bigham, J.). — 
Gorsbdd S.S. Co., Ltd, v, Forbes (1900), 16 
T. L. R. 666 ; 6 Com. Cas. 413. 

2488. If ship sold or transferred — Capture.] — 
A time policy contained the clause, ” Should the 
vessel be sold or transferred to new management 
then, unless the underwriters agree in writing to 
such sale or transfer, this policy shall thereupon 
become cancelled from date of sale or transfer. , . 
A pro rata daily return of premiums to be made.” 
The policy also contained the usual clause, ‘‘free 
of capture & seizure,” etc. While on a voyage from 
Port Talbot to Vladivostok, with a cargo of coal, 
tlie vessel was captured by the Japanese, taken to 
Yokosuka, & subsequently condemned by a prize 
ct. In an action by the shipowner for a pro rata 
return of premiums : — Held • the ship was not 
transferred to now management within the 
meaning of the policy, & therefore the sliipowner 
was not entitled to a pro rata return of premiums. 
Semble : ship was lost by capture, & the ‘‘ free of 
capture,” etc., warranty applied.-— Pyman v. 
Marten (1906), 24 T. L. R. 10 ; 13 Com. Cas. 
04, C. A. 

.]— Ncc, also^ No. 2485, ante. 

2489. Repayment for war risks undertaken — 
Stipulation In charter-party — Right of owners to 
claim from charterers.] — Dominion Coal Co., Ltd. 
V. Maskinongb S.S. Co., Ltd., No. 1836, ante. 


Sub-sect. 3. — Failure of Consideration. 

A. hi General. 

See Marine Insurance Act, 1906 (c. 41 ), s. 84. 

2490. Non-attachment of risk.] — Henkle v. 
Royal Exchange Assurance Co., No. 155, ante. 

2491. .] — Colby v. Hunter, No. 1331, on/e. 

2492. Policy void for want of insurable Interest — 
Action after completion of voyage.] — An insurance 
being made without interest, & the premium paid, 
the insured shall not recover back the premium 
after the ship has arrived safe. 

If pltfs. in the present case had brought their 
action before the risk was over, & the voyage 
finished, they might have had a ground for theu* 
demand ; but they waited till the risk, such os 
it was, not indeed founded in law, but resting 
on the honour of deft., had been completely 
run. It makes no difference whether the memium 
was paid before the voyage, or after it (Buller, 
J.). — Lowry v. Bourdieu (1780), 2 Doug. K. B. 
468 ; 99 E. R. 299, 

AnnotcUions : — FoUd. Andree r. Flotcher (1789), 3 Term 
Rep. 266. CODfd. Anbert v. Walsh (1810), 3 Taunt. 277 ; 
Bnabane v. Daores (181 S), 6 Taunt. 143. Refd. Munt v. 
Stokes (1792), 4 Term Hep. 661 ; Bllble V, Luinley (1802), 
2 East, 469 ; Felze v. Thompson (1808), 1 Taunt. 121 ; 
Hastelow v. Jaokson (1828), 8 B. & C. 221. Mentd. 
Tappendon r. Randall (1801), 2 Bop. & P. 467 ; Martin 
V. Morgan (1819), 1 Brod. & Bing. 289 ; Hermann v. 
Charlosworth (1905), 74 L. J. K. B. 620. 

2493. .] — An action for money had & 

received will not Ue to recover the premium of a 
reassurance void by 19 Geo. 2, c. 37, after capture. 
— Andree v. Fletcher (1789), 8 Term Rep. 266 ; 
100 E. E. 667. 

Annotations ; — FoUd. Morok v. Abel (1802). 8 Bos. & P. 36. 
Refd. Hentig v. Stanlforth (1816), 6 M. & 8. 132 : ~ 

V. Bryan (1887). 6 B, C. 661. 
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84Q4. ,] — WheTO there is an insurance 

on ship & freight, & the ship has arrived in safety 
& earned freight, the assured cannot afterwards 
claim a retuna of premium on the ground that he 
had no Insurable interest, on account of a defect 
in his title to the ship. — ^M'Cullooh v. Royal 
Exchange Assurance Co. (1818), 8 Camp. 400, 
N. P. 

See, now, Marine Insurance Act, 1906 (o. 41), 
s. 84 (3) (c). 

2495. Absence of fraud or illegality.] — 

1 i-t. _ m 4-^ 


After a proclamation by the King in Coimcij to 
detain & bring into port all Danish vessels, a hired 
armed ship of His Majesty took & carried into 
Lisbon a Danish vessel, & sold her cargo there 
towards defraying in part the expense of necessary 
repairs, but without the authority of a ct, of 
a^mlty,, & afterwards took in a cargo on freight 
for England, & sailed on Nov. 3, from Lisbon ; 
on which day hostilities were declared against 
Denmark by another proclamation of the King in 
Council ; after which an insurance was made on 
the ship & freight by order & on account of the 
captors: — Held: (1) a statement in a case 
reserved, that the insurance was on account of the 
captors, precluded the consideration whether a 
count in the declaration could be sustained averring 
the interest to be in the Crown, the insurance 
to be made on account of His Majesty ; & the 
captors had no insurable interest, as they could 
claim nothing of right, but only ex gratid of the 
Crown ; the Dane having been seized & detained 
before any declaration of war against Denmark, 

& the captors having no claim to prize under 
Prize Acts. (2) But as there was no fraud in the 
captors in effecting the policy, nor anything illegal 
in the voyage or insurance, the assured were 
entitled to recover back the premium, which had 
not been paid into ct. — Routh v. Thompson 
(1809), 11 East, 428 ; 103 E. R. 1069 ; subsequent 
'proceedings (1811), 13 East, 274. 

Anwitalion* : — As to (1 ) Coiud. McCulloch v. Royal l^chango 
Assce. (1813), 3 Camp. 406. Refd. StirliDg v. Vaughan 
(1809), 11 East, 619; Devaux v. Steelo (1840), 6 Bing. 
N. C. 358 ; Maokeniie v. Whitworth (1875), 1 Ex. D. 
36. As to (2) Itopld. & Distd. McCulloch v. Royal Exchange 
Assce. (1813), 3 Camp 406, 

2498. P.p.l. policy.] — Re London County 

Commercial Reinsurance Office, No. 1324, anfe. 

2497. Policy void for Innocent misrepresentation.] 
— Feisb V. Parkinson, No. 81, ante, 

2498. .] — ^Anderson v, Thornton, No. 151, 

ante. 

8499. Policy void for concealment.] — Ander- 
son V. Thornton, No. 151, a7iie. 

Compare Nos. 2613-2616, post, 

2600, Over insurance — Return in pr^ortion to 
extent thereof.] — An insurance was effected on 
Apr, 12, on a cargo of cotton ther at sea, by five 
several policies, at the rate of 60 guineas per cent. ; 
& on Apr. 13 news of the vessel* s safety having 
arrived, a further insurance was bond fide effected 
by six different policies, at 10 & 6 guineas per 
cent. The latter insurance, added to the former, 
exceeded in amount the value of the subject- 
matter insured, but the former of itself did not ; — 
Held : the assured were entitled to a return of 
premium on the amount of the over insurance, to 
which the underwriters who subscribed the 
policies of Apr. 13 were to contribute ratably, in 
proportion to the sums insured by them 
respectively, the amount of over insurance to be 
ascertained by taking into account all the policies ; 
but no return of premium was to be made in 
respect of the policies effected on Apr. 12. — 

V. Masterman_( 1841), 8 M, & W. 166 ; 10 L. 
Ex. 806 ; 7 L. T. 442 ; 151 B. R. 094. 


B. Where Bisk has Attached. 

See Marine Insurance Act, 1906 (c. 41), s. 84. 

2501, PlvlslbUlty of risk— PoUcy at & ftom a 
port.] — Upon a policy “ at & from such a port to 
any other port or place whatsoever for twelve 
months, at 9 per cent., warranted free from 
capture,” the risk is entire ; & therefore, if once 
begun, there shall be no return of premium.^- 
Tyrie V, Fletcher (1777), 2 Oowp. 606 ; cited m 
2 Doug. K. B, at p. 784 ; 98 E. R. 1297, 

Annotations :—VoM, Bennon r. Woodbridge (1781), 2 

Doutr. K. B. 781 : Loralne v. Thomliuson (1781), 2 Dodg. 

K. B. 585. Disld. Bradford v. Syi^ndson 

L. T. 364. Mentd. Britain S.S. Co. v. R., Green r. 

India Steam Navigation Oo., British India Steam 

tion Co. V. Liverpool & London War RlakB Insoo. Assocn., 

[1921] 1 A. C. 99. 

2502, BERMON V. WOQDBRIDGB, 


No. 72, ante. 
2608. 


.]— Policy of insurance “at 

& from Jamaica to liverpool, warranted to sail 
on or before Aug, 1,” the vessel not sailing before 
Aug. 1 : — Held : the risk was not divisible, ® 
the assured was not entitled to a return 
part of the premium. — Meyer v. Gregson (1784), 

3 Doug. K. B. 402 ; 99 E. R. 718. 

Annotation: — Refd. Long v. Allan (1785), 4 Dong. K. B. 
276. 

2504. .]— Hogg v. Horner (1797), 2 

Park on Marine Insurances, 8th ed. pp. 626, 
782 n. 

AmwtattonB .—Mentd. r. , (I*!®*’..* 

Taunt. 16; Lambert r. Liddard (1814), 1 Marsh. 149 , 
Leathiy n. Hunter (1831), 7 Bing. 517 ; Margetson v. 
Glynn (1892), 66 L. T. 142. 

2505. .] — Annen V. Woodman, No. 

1450, ante. , 

2506. With convoy— Usage in con- 

templation of parties.] — In an action on a policy of 
a ship warranted to depart with convoy, u the 
ship sails without convoy, the assured is entitled 
to recover the premium. An usage in such case 
to return the premium, deducting a half per cent. 

is good. , . _ , 

The inclination of any opinion has been on 
principle, that where, in a certain event, the nsk 
shall not be run, there ought to be a return of the 
premium. But where there is an usage it makes 
it clear, as it must then be understood to be 
ingrafted on the policy (Lord Mansfield, C.J.). 

Evidence [of usage is admissible] to explam or 
control the policy (Buli^r, J.).— Long v. Ali^ 
(1785), 4 Doug. K. B. 276 ; Marshall on Marme 

Insurances, 4th ed. p. 529 ; 99 E. R. SIQ. 

2507, »] — Gale v. Machell 

(1785),* Marshall on Marine Insurances, 4th ed. 
p. 529. 

2608 — .] — In an insurance on a 

ship at & from HuU to BUboa, warraated to depart 
from England with convoy, the voya^s from HuU 
to Portsmouth where she meets with convoy, & 
from thence to Bilboa, may be considered as ms- 
tinct, Sc in case of a loss between the two latter 
places, an apportionment & return of premiim 
may be demanded.— Rothwell v. Cooke (1797), 
IBos.A P.172; 126E.R. 842, 

2609 . Time policy — At rate per month.]— 

When a ship is insured for twelve months, at the 
rate of so much per month, though the risk cease 
at the end of two months, there shall be no 
apportionment nor return of 
V. Thomlinson (1781), 2 Doug. K. B. 685 ; 99 

* Folld Bermon v. Woodbridge (1781), 2 

Mentd? Britain 3.S. Go. v. R., Gr<^n 
« India * 8teazn Navigation Oq., Britleb 

& London War Woks 

hsoe. Assocn., [1921] 1 A. o. yy. 
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Sect. 28. — Return of premiums: Sub-sect. 3, B,; 
sub-sect. A. <ScB. Pari III. Sect. 1 : Sub- 
sect. 1.] 

2510. Termination of defeasible interest — Cap- 
tured ship insured by captors — Subsequent release 
by prize court.] — Captors of sliips seized as prize 
may insure their interest therein, & are not entitled 
to a return of premium, although it bo afterwards 
adjudged to be no prize, & restitution be awarded 
to the owners by the Ct. of Admlty. — ^Boehm v. 
Bell (1799), 8 Term Rep. 164 ; 101 E. R. 1318. 
Annotations: — Mentd. Lucena v. Craufurd (1802), 3 Bos. & 

P. 75; Itoberteon v. Hamilton (1811), 14 East, 622 ; 

Samuel r. Dumas, [1924] A. C. 431. 

2511. Deviation of ship— Voyage policy.] — Tait 
V. Levi, No. 985, ante. 

2512. Policy on freight — Deviation before 

loading.] — Wliere there is an insurance on freight, 
if the ship be chartered for the voyage, & is guilty of 
a deviation after sailing upon it & before any 
goods are loaded, the assured are not entitled to 
any return of premium for short interest. — 
Moses v. Pratt (1815), 4 Camp. 297, N. P. 
Annotation; — Expld. Biccard v. Shepherd (1861), 14 Moo. 

P. C. C. 471. 


Sub-sect. 1. — Effect of Fraud and Illegality. 

A. Fraud. 

See Marine Insurance Act, 1906 (c. 41), s. 
84 (1), (3) (a), <fe, generally y Part I., Sect. 6, sub- 
sect. 2, B., ante. 

2513. General rule — Premium not returnable.] — 

Tyler v. Horne (1785), Marshall on Marine 
Insurances, 4th ed. p. 525. 

2514, ,] — Chapman v. Fraser (1793), 

Marehall on Marine Insurances, 4th ed. p. 525. 

2516. .] — In marine insurance, if the 

premium has been paid under a fraudulent 
representation, no return can be recovered. — 
Nuel V. Smith (1840), 7 L. T. 46 ; 8 L. T. 93. 

2516. .] — Rivaz V. Gerussi, No. 685, 

ante. 

Compare Nos. 81, 161, arde. 

B, Illegality. 

See Marine Insurance Act, 1906 (c. 41), s. 84 (3), 
& Marine Insurance (Gambling Policies) Act, 1909 
(c. 12), <£:, generally^ Part I., Sect. 6, sub-sect. 2, 

C., ante. 

2517. Whether premiums recoverable.] — The 

premium paid on an illegal insurance to cover a 
trading with an enemy cannot be recovered back, 
though the underwriter cannot be compelled to 
make good the loss. — Vandyck v. Hewitt (1800), 
1 East, 96 ; 102 E. R. 39. 

Annotations : — Consd. Morck v. Abel (1802), 3 Bos, & P. 36. 

Apld. Lubbock V. Potts (1800), 3 Smith, K. B. 401. Refd. 

Aubert V. Walsh (1810), 3 Taunt. 277. Mentd. Hastelow 

V. Jackson (1828), 8 B. & C. 221. 

2518. .] — A foreigner cannot recover back 

the premium paid by him upon a policy of insur- 
ance, if the voyage be in contravention of the 
British laws. Therefore where a policy was effected 
upon a Danish ship at & from Bengal, in which 
there are Danish settlements, to Copenhagen, & 
the ship loaded at Calcutta contrary to 12 Car. 2, 
c, 18, s. 1 : — Held : the assured was not entitled 
to recover back the premium, even though it 
appeared that the practice of loading foreign ships 
at Calcutta had prevailed for a len^h of time, & 
had been authorised by Act of Parliament soon 
after the shipment in question. — M orck v. Adel 
( 1802), 3 Bos. & P. 36 ; 127 E. R. 20. 

Annotations : — Apld. Lubbock v. Potts (1806), 3 Smith, K. B. 

401. Distd. Hentig v. Staniforth (1810), 6 M. & S. 122. 


2519. .] — Colonial produce cannot legally 

be shipped from the British West Indies for 
Gibralto, & therefore the same cannot be insured 
on such a voyage, & it matters not that part of 
the cargo was shipped at one of the West India 
islands, with liberty to exchange it at another, 
which would have been legal, if in fact it were not 
exchanged, & its ultimate destination was 
Gibraltar ; & the ship & cargo being lost off 
Gibraltar, though the assured could not recover, 
yet the premium having been paid upon an illegal 
insurance cannot be recovered back. — Lubbock 
V. Potts (1806), 7 East, 449 ; 3 Smith, K. B. 401 ; 
103 E. B. 174. 

Annotations : — Distd. Hentig v. Staniforth (1816), 6 M. & S. 

122. Refd. Olaaer v. Cowie (1813), 1 M. & S. 52. Mentd. 

Heiatelow v. Jackson (1828). 8 B. & C. 221 ; Mann, 

MacNeil & Steeves «. Capital & Counties Insce., Same 

V. General Marine UnderAvilters (1921), 124 L. T. 778. 

2520. .] — Wilson v. Royal Exchange 

Assurance Co., No. 2219, ante. 

Compare No. 2622, post. 

2521. Illegality unintentional — Ignorance 

of fact rendering insurance iUegai.] — An insurance 
having been made on goods, at & from a port in 
Russia to London, by an agent residing here for 
a Russian subject abroad, which insurance was in 
fact made after the commencement of hostilities 
by Russia against this country, but before the 
knowledge of it here, & after the ship had sailed, 
& been seized & confiscated : — Held : the policy 
was void in its inception ; but the agent of the 
assured was entitled to a return of the premium 
paid under ignorance of the fact of such hostilities. 
— OoM V. Bruce (1810), 12 East, 225 ; 104 E. R. 
87. 

Annotations: — Distd. Cowio v. Barber (1815), 4 M. & R. 

16. Apld. Hentig v. Staniforth (1816), 6 M. & S. 122. 

Refd. Bradford r. Symondson (1881), 50 L. J. Q. B. 682. 

Mentd. Holt v. Ely (1853), 1 E. & B. 795. 

2522. Completion of adventure de- 

layed.] — Where a licence was granted to pltf. on 
May 25, 1810, to take a cargo from London to 
Archangel, & to return from thence with a cargo 
of grain & other goods pennitted by law to be 
imported to any port of the United Kingdom, & 
the licence was limited to Sept. 29, following, 
which time was afterwards extended to Jan. 1, 
1811, & the ship after taking in a cargo of pitch & 
tar at Archangel, sailed on her homeward voyage 
on Oct. 3, 1810, but was driven back to Archangel, 
& there unloaded, & her cargo sold, & the ship 
laid up for the winter, & did not sail again from 
thence with a cargo of wheat, until Aug. 1, 1811 : — 
Held : the licence was not exhausted by taking in 
the first cargo of pitch & tar, but would cover the 
cargo of wheat also, notwithstanding the time 
limited for its continuance had elapsed, provided 
it appeared that the voyage was prosecuted with 
all reasonable dispatch, which was a question for 
the jury ; & therefore if it should so appear, 
an insurance effected by pltf. on Aug. 18, 1811, 
on wheat at & from Archangel to London 
would be valid, & would attach on the wheat 
cargo ; but an insurance on money advanced 
to the captain at Archangel was void, & upon 
that pltf. might recover back the premium. — 
SiFFKEN V. Allnutt (1813), 1 M. & S. 39 ; 106 
E. R. 16. 

Annotation : — Refd. Slffkln V. Glover (1813), 4 Taunt. 717. 

2623. Steps taken to ensure legality.] — 

The assured were held not entitled to a return of 
preinium upon a policy at & from a place within 
the limits of the ^uth Sea co.’s charter, the ship 
being without a licence from the S. S. co. at the 
commencement of the risk, & up to the time of her 
loss, although the assured procured a licence as 
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soon as they could, & before they knew of her loss, 
& the licence was made to relate to a time ante- 
cedent to the loss. A ship which is sent to a place 
within the limits of the S. 8. co.’s charter, in order 
to bring home part of a return cargo of another 
ship, is not protected by the licence panted by the 
8. 8. CO. to that other ship. A licence panted 
by the 8. 8. co. cannot operate retrospectively. — 
CowiE V. Barber (1816), 4 M. & 8. 16 ; 105 E. B. 
741. 

Annotation : — Distd. Hentlg v. Stanifortli (181C), 5 M. & S. 

2624. Application for licence delayed.] 

— Where a licence was obtained & insurance 
effected from Riga to Hull, on goods the produce 
of Russia, on board a Swedish ship, but the ship 
sailed three days before the letter directing the 
licence to be obtained reached the agent, the letter 
having been delayed by contrary winds beyond the 
usual time, & the licence was obtained two days 
afterwards, <fc the insurance effected subsequently 
to that : — Held : though the voyage was in its 
inception illegal, being contrary to 12 Car. 2, c. 18, 
s. 8, nevertheless the assured might recover back 
the premium. — Hentio v, Staniporth (1816), 

5 M. & 8. 122 ; 1 Stark. 254 ; 105 E. R. 996 ; stib 
nom. Henry v. Staniforth, 4 Camp. 270. 

2525. Notice of Intention to rescind — 

Necessity for.] — An assured, upon a policy effected 
in terms sufBciently large to comprehend an illegal 
adventure, & who intends thereby to cover an 
illegal adventure, cannot recover back the premium 
without some formal renunciation of the contract 
made known to the underwriter before the bringing 
of the action, although the adventure is never 
entered upon therefore, on a policy on goods on 
board the Audaz^ a Spanish ship, or any other 
ship or ships at from New Orleans & Pensacola 
to a port in the United Kingdom, Pensacola, at 
the time of effecting the policy, belonging to Spain, 

6 New Orleans to America ; which latter country 
was at war with this country, but Spain was 
neutral, & the assured intending by the policy 
to cover an importation of cotton-wool from 
New Orleans to Liverpool : — Held : supposing 
this to be a case in which the assured was at liberty 
to rescind the contract, yet as he had not given any 
notice to the underwriter of his intention to do so, 
he could not maintain an action to recover back the 
premium, although no cargo was loaded on board 
the ship named, or any other ship covered by the 
policy. — Palyart v, Leckir (1817), 6 M. «fe S. 290 ; 
105 E. R. 1251. 


2626. Illegal company.] — The assocn. was 

not registered under Co.’s Acts. Persons became 
members by effecting mutual policies, members 
were empowered also to effect “ special rate 
policies.” Appets. were not members, but had 
taken out a “ special rate policy ” signed per 
procuration by J. & 8., the managers, who gave 
& accepted on their personal liability, a bill of 
exchange for the amount assured. In a similar 
case, the amount assured had been disallowed by 
the Appeal Ct. as a claim made on the assocn. 
J. & 8. became insolvent, & their acceptance was 
dishonoured. He W. & Co. claimed that the 
amount of the premiums should be repaid them 
by the members of the assocn, : — Held : they were 
not entitled to have the premiums repaid, because, 
as they well knew, J. & 8. had no power, as agents, 
to grant such a policy to non-members ; & 
there was no failure of consideration as J. & S. 
had made themselves personally' liable. — Re 
Arthur Average Assocn., He Winton & Co.’s 
Case (1876), 34 L. T. 942 ; 3 Asp. M. L. C. 245. 
Annotation : — Mexltd. Wlgfiold v. Potter (1881), 45 L. T. 612. 

2527. Both parties equally in fault.] — 

Pltf. effected a policy ” on commission & [or] 
profits ” on goods “ on ship A [or] ships, steamer & 
[or] steamers, warranted free from all average, 
& without benefit of salvage, but to pay loss on 
such part as does not arrive.” The goods on which 
pltf. claimed the commission & profits intended 
to be insured by the policy, were shipped on board 
two British ships, which were lost by the perils 
of the seas; part of the goods were lost, & the 
remainder arrived in a damaged condition. 
Pltf. having sued deft, the underwriter of the policy, 
to recover the amount subscribed, or if the policy 
were void, to recover the premiums paid ; — Held : 
the policy was void, by 19 Geo. 2, c. 37, for that the 
statute forbade the use of the clause “ without 
benefit of salvage to the insurers,” & though the 
policy omitted the words ” to the insm-ei’S,” yet 
it w^as sufficiently obvious the insurers were not to 
have the benefit of salvage to be within the pro- 
hibition of the statute. 

The contract being wholly illegal, & both parties 
being equally in fault, the premium paid could not 
be recovered. — ^Allkins v. Jupe (1877), 2 C. P. D. 
375 ; 46 L. J. Q. B. 824 , 36 L. T. 851 ; 3 Asp. 
M. L. C. 449. 

AnnotalionH : — Reid. Berridge v. Man On Insce. (1886), 
18 Q. B. D. 346 ; Stanley, etc. Royal Liver Friendly 
Soc. Trustees r. White (1892), 56 J. P. 264 ; Gedge v. 
Royal Exchange Assce. Corpn., [1900] 2 Q. B. 214 ; British 
Workman’s & General Assce. r. C'unliffo (1902), 18 T. L. R. 
425. 


Part ill. — Fire Insurance. 


Sect. 1.— NATURE AND FORM OF THE 
CONTRACT. 

Sub-sect. 1. — In General. 

2628. Nature of contract — Indemnity.] — (1) It 

is necessary the party injured should have an 
interest or property in the house insured, at the 
time the policy is made out, & at the time the fire 
happens ; & tnerefore, after the lease of the house 
expired, the insured’s assigning the policy does not 
oblige the insurers to make good the loss to the 
assignee. 

(2) The term in books that treat of insuring is 


aver»io pericuUt the intention being to avert 
any damages or loss the insured might sustain. 

(3) Policies of assurance not assignable in their 
nature, nor intended to be assigned from one to 
another person without the consent of the office. — 
Sadlers^ Co. v. Badcock (1743), 2 Atk. 554 ; 1 
Wils. 10 ; 20 E. R. 733, L. C. 

Annotalions : — As to (1) Rofd. Vornon v. Smith (1821), 5 
B. & Aid. 1. As to (2) Consd. Lucona v. Crauford (1806), 
2 Boa. & P. N. R. 269. As to (3) Consd. Doxford v. King 
(1846), 8 L. T. O. S. 190. 

2529. .] — Goulstone v. Royal 

Insurance Co., No. 2671, post. 

Walks v. North British & Mer- 
cantile Insurance Co. (1882), 3 
N. S. W. L. R. 60 (L.).— AUS. 

X 


PART 111. SECT. 1, SUB-SECT. 1. 
2628 I. Nature of contract — Indem- 
J. — VOL. XXIX. 


nUy .] — A contract of fire Insurance ia a 
personal contract of indemnity to the 
person Insured. — Bank of New South 
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Sect, 1. — Nature and form of the contract: Sub-aects, 
1. 2 3.] 

2630. .] — A contract of fire insurance 

being a contract of indemnity, on which the 
assured is only entitled to recover the value of the 
property destroyed ; & wilful misrepresentation 
of the value of the property destroyed will, under 
the usual condition against fraudulent claims, 
defeat & vitiate the whole claim. In an action 
on a Are insurance policy, containing the usual 
condition that it should become void in the event 
of a fraudulent claim : the co. setting up, in 
defence, both fraud &; arson : the jury being 
advised by the judge that, as the case, as to 
arson, was only one of suspicion, they should 
decide rather upon the case as to fraud : they were 
also directed, that if they were satisfied that the 
claim was wilfully false & fraudulent, they should 
find for the co. upon the plea of fraud. — !Britton 
V. Royal Insurance Co. (1866), 4 F. & F. 905 ; 
15 L. T. 72,N.P. 

2631. .] — A policy of insurance against 

fire is, in its nature, a contract of indemnity, & 
the insured is not entitled to recover more than 
such amount as will indemnify him against the 
actual loss or damage sustained according to the 
real quantity & value of the goods at the time of the 
fire. An honest claim is not, under the condition 
against fraud, invalidated on account of error, 
or even some degree of exaggeration or over 
estimate ; & in such a case the insured will be 
entitled to recover according to the real value & 
the amount of actual loss sustained. But if the 
claim is wilfully & intentionally excessive that 
will amount to such fraud as will under the 
ordinary condition against fraudulent claims, 
invalidate the claim altogether, &: disentitle him 
to recover at all. — Chapman v. Pole, P. O. (1870), 
22 L. T. 306, N. P. 

2532. .] — Darrell v. Tibbitts, No. 

2560, post. 

2533. .] — Castellain v. Preston, 

No. 2562, post. 

2534. .] — A policy of fire insurance 

being a contract of indemnity, the insurer is 
entitled to recover from the assured, not merely 
the value of any benefit received by him by way 
of compensation from other sources in excess of 
his actual loss, but also the full value of any rights 
or remedies of the assured against third parties 
which have been renounced by him & to which, 
but for such renunciation, the insurer would have 
a right to be subrogated. — W est op England 
Fire Insurance Co, v. Isaacs, [1897] 1 Q. B. 226 ; 
66 L. J. Q. B. 86 ; 75 L. T. 564, C. A. 

Annotation : — Reid. I’ailin v. Northcni Employers’ Mutual 
Indemnity Co., [1925] 2 K. B. 73. 

2535. .] — Deft, insured her buildings 

against fire with pltf. co. During the currency of 
the policy a corpn. gave deft, a notice to treat 
for the buildings under Lands Clauses Consolida- 
tion Act, 1845 (c. 18). Before anything had 
been done under that notice tlie buildings were 
destroyed by fire, & pltfs, paid to deft, an agreed 
sum as the amount of her loss. Subsequently 
the amount to be paid by the corpn. on taking 
over the property pursuant to their notice to treat 
was agreed between deft. & the corpn, at a sum 
arrived at by taking into account the money paid 
by pltfs. to deft, under the policy, the corpn. 
agreeing to indemnify deft, against any claim 
which might be made against her by pltfs. i — 


I Held : the contract being one of mere indemnity, 
I pltfs. upon payment of the agreed amount of the 
loss became entitled to all the rights of deR. in 
respect of the destroyed property, & those rights 
included a right to be paid by the corpn. the value 
of the property as it existed at the date of the 
notice to treat ; deft, could not by any a^eement 
with the corpn. deprive pltfs. of that right ; & 
therefore pltfs. were entitled to recover from deft, 
the amount paid by them to her in respect of the 
loss insured against. — Phcenix Assurance Co. v. 
Spooner, [1905] 2 K. B. 753 ; 74 L. .T. K. B. 792 ; 
93 L. T. 306 ; 64 W. R. 313 ; 21 T. L. R. 677 ; 49 
Sol. Jo. 653 ; 10 Com. Cas. 282 ; on appeal [1906), 
22 T. L. R. 696, C. A. 

SeCy alsoy Nos. 2618, 2622, 2726, post. 

Insurer’s right of subrogation — Where insured 
indemnified aliunde.^ — See Sect. 2, post. 

As to nature of insurance policies, generally, & 
their essentials, see Part 1., ante. 


Sub-sect. 2. — Form. 

See, generally, as to form of policy, Part I., ante. 

2536. Incorporation of conditions by reference.] 
— A deed poll containing an insurance against 
fire may refer to conditions in a printed paper 
without stamp, seal or signature : & it may be a 
part of those conditions that the insured shall 
procure a certificate of his character, & that the 
loss happened without fraud. — R outledge v, 
Burrell (1789), 1 Hy. Bl. 264 ; 126 E. R. 148. 

Annotation : — FoUd. Worsley v. Wood (1796), 6 Term Rep. 

710. 

2587. Special conditions — Required by statute to 
be printed In particular manner — Effect of non- 
compliance.] — { 1 ) An Act of a provincial legislature 
provided that certain conditions set out in the Act 
should be deemed to be part of every fire insurance 
policy, & should be printed on every policy, unless 
varied by other conditions to be indicated in con- 
spicuous type & different coloured ink, & unless 
so indicated, no variation should be binding on 
the insured. Resp. affected an insurance with 
the first-named ai)plt8. The policy did not refer 
to the statutory conditions, but contained con- 
ations not indicated by type or coloured ink : — 
Held : the policy was subject to the statutory 
conditions, but not to the expressed conditions. 
(2) Resp. applied to the second applts. for an 
insurance against fire, & paid the premium, & 
received an interim receipt “ subject to all the 
usual terms & conditions of this co.” Before a 
policy was issued the insurance became a claim : 
— Held : this receipt not being a policy of insur- 
ance was not subject to the statutory conditions, 
but was a contract to accept a policy containing 
the terms & conditions usually inserted by the 
co., so far as the same were just & reasonable. 

These interim protection notes, given by fir6 
insurance cos. bear an analogy to the ” slips ” 
commonly used in cases of marine insurance, 
preliminary to the issuing of policies.^ The slip 
contains the heads of the contract, & is in itself 
a contract of insurance (Sir Montague Smith). — 
Citizens Insurance Co. of Canada v. Parsons, 
Queen Insurance Co. v. Parsons (1881), 7 
App.Cas.06; 61 L.J.P.C.ll; 45 L. T. 721, P.O. 

Annotations :-^A8 to (2) Reid. He Ck>leman*8 Depositories 
& Life & Health Assce. Assocn. (1907), 76 L. J. K. B. 
865. Generally, Msntd. Doblo e. Temporalities Board 


PART III. SECT. 1, SUB-SECT. 2. 

2537 i. Special conditions — lUQuired 
by statute to be printed in particular 


nmnr^r — Effect of non-compliance .) — 
W. Malcolm MaoKay, Ltd. v. Royal 
Exoh.^ob Asbubanoe Co. (1928), 60 
N. B. R. 465.— CAN. 


2587 11. .1— R. V. 

Provincial Insurance Co. (1923), 83 
B. C. R. 79.— CAN. 
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n882), 7 App. Oaa. 136 ; Ruasell t>. R. (1882), 7 App. Oas. 
829 ; Colonial Building: Sc Investment Assoon. v. A.-G. 
ol Quebec (1883), 9 App. Cas. 167 ; Hodge v. R. (1883), 0 
App. Cas. 117 ; Bank of Toronto v. Lambe (1887), 12 
App. Cas. 575 : A.-G. for Ontario v. A.-G. for the Dominion, 
[1896] A. C. 348 ; A.-G. for Manitoba v, Manitoba Licence 
Holders' Assoon. (1901), 71 L. J. P. C. 28 ; Plow (John 
Deere) Co. v. Wharton, [1916] A. C. 330 ; Great West 
Saddlery Co. v. R., [1921] 2 A. C, 91 ; A.-G. for Ontario 
V. Reciprocal Insurers, [1924] A. C. 328 ; Caron v. R., 
[1924] A. C. 999 ; Toronto Electric Comrs. v. Snider, 
[1925] A. C. 396. 

2538. Application of enactment — 

“ Clear space ** clause.] — Fire insurance policies 
insuring lunaber while located in a certain timber 
yard against loss or damage by fire issued by applt. 
cos. contained the following clause attached to 
the policy : “ Warranted by the assured that a 
continuous clear space of 60 feet shall hereafter 
be maintained between the property hereby insured 
& any saw miU or wood-working establishment & 
300 feet between any open refuse burner.” The 
clear space clause was not introduced by the 
heading prescribed by New Brunswick Fire 
Insurance Policies Act, 1913 (c. 26), s. 4, nor was 
it printed in conspicuous t^e or in ink of a different 
colour. There was at the date of the policies 
an open refuse burner distant 80 feet from the 
goods insured & this burner remained within that 
distance throughout the currency of the policies, & 
while the policies were still current sparks from this 
burner set fire to the insured property ; — Held : 
the clear space clause was not a description of the 


goods or of the risk insured, but was in the true 
sense a condition of the insurance, & was therefore 
invalid & not binding on the insured under sect. 5 
of the Act of 1913. — Palatine Insurance Co. v, 
Gregory, [1926] A. C. 90 ; 95 L. J. P. C. 29 ; 134 
L. T. 164 ; 42 T. L. R. 4, P. C. 

2539. Cover note — Effect of.] — Citizens Insur- 
ance Co. OP Canada v. Parsons, Queen Insur- 
ance Co. V. Parsons, No. 2637, ante, 

2540. Policy made out In wrong name — Know- 
ledge of Insurer’s agent — Right of Insured.] — 
Hough v, Guardian Fire & Life Assurance Co., 
Ltd. (1902), 18 T. li. R. 273. 

Annotations : — Coasd. Holdsworth v. Lanoashire & Yorkshire 

Insce. (1907), 23 T. L. R. 521 ; Paxman r. Uulon Assce. 

Soc. (1923), 39 T. L. R. 424. 


Sub-sect. 3. — Personal Nature op 
Contract. 

2541. Whether assignable.] — Policies of insur- 
ance against loss or damage by fire, are not in 
their nature assignable ; nor can the interest in 
them be transferred from one person to another, 
without the express consent of the office. 

A. purchased a house which was insured against 
fire, & an assignment was accordingly executed. 
The house was afterwards burnt down, &, subse- 
quent to that accident, A. assigned the policy of 
insurance : — Held : the purchaser was not entitled 
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25411. Whether assignable.] — HuonKS 
V. Mutual Fire Insurance Co. of 
Districi’ of Newcastle (1852), 9 
U. C. R. 387.— CAN. 

2641 ii. .] — Burton v. Gore 

District Mutual Insurance Co. 
(1857), 14 U. C. R. 342.~CAN. 

2541 ill. .] — Beemerv, Anchor 

Insurance Co. (1858), 16 U. 0. R. 
486.— CAN. 

2541 Iv. .] — The assigmoe of a 

policy of inBuranoe, & of tho property 
lusurod, dooB not by such asslOTiment 
acquire any right against tho insurer 
on the original contract, though tho 
assignment is made with his consent, 
& In accordance with one of tho condi- 
tions of the policy. — Dkmtll v. Hart- 
ford Insurance Co. (1859), 9 N. 13. R, 
(4 All.) 341.— CAN. 

2541 V . .] — Pltf. had assigned his 

intorefit to B., which assignment was 
approved by defts., insurers : — Held : 

f utf. was entitled to succeed on the 
ssue. — Park v. Phcknix Insuilance 
Co. (1859), 19 U. C. H. 110.— CAN. 

2541 vi. .] — Rice v. Wells 

(1861), 20 U. C. R. 404.— CAN. 

2541 vii. .] — Watt v. Gore 

District Motual Insurance Co. 
(1861), 8 Gr. 523.— CAN. 

2541 vlil. .] — Smith v. Roi vl 

Insurance Co. (1867), 27 U. C. R. 64. 
—CAN. 

2541 lx. .] — Queen Insurance 

Co. V. Macphkrson (1868), N. B. Dig. 
307.^CAN. 

2541 X . .] — CThisholm v. I^o- 

viNOiAL Insurance Co. (1869), 20 C. P. 

11.— CAN. 

2641 xi. .] — Hendrickson v. 

UEKN Insurance Co. (1870), 80 
. C. R. 108 ; 31 U. C. R. 547.— CAN. 

2541 xii. .] — Fitzgerald v. 

Gore District Mutual Fire Insur- 
ance Co. (1870), 30 U. C. R. 97.— CAN. 

2541x111. .] — Orozierv.Phcenix 

Insurance Co. (1870), 13 N. B. R. 
(2 Hon.) 200.— CAN. 

2541 xiv. .] — Frost v. Liver- 

pool, London & Globe Insurance 
Oo. (1871), N. B. Dig. 433.— CAN, 

2541 XV. .] — Rbebor V. Provin- 


chattels may, before loss, be validly 
assigned by him to a person who has 
no Interest in them at tho time of the 
assignment, the insured remaining 
owner of the chattels. — McPhillifs 
V. London Mufual Fire Insurance 
Co. (1896), 23 A. R. 524.— CAN. 

2541 xxxii. .] — Western Bank 

V. COURTBMANCHE (1896), 27 O. R. 213. 
—CAN. 

2641 xxxiii. — — .1 — MorrOW v. 
Lancashire Insurance Co. (1898), 
26 A. R. 173.— CAN. 

2641 xxxiv. .] — Brownell r. 

Atlas Assurance Co. (1898), 31 

N. S. R. 348.— CAN. 

2641 XXXV. .] — Wood v. Jaoger 

(1908), 9 W. L. R. 120.— CAN. 

2641 xxxvi. .] — Trotter v. 

Western Canada Fire Insurance 
Co. (1909), 9 W. L. R. 664.— CAN. 

2541 xxxvii. .] — Bunting v. 

Western Assurance Co., Bunting v. 
Law Union Assitianoe Co. (1911), 17 

O. W. It. 322,— CAN. 

2541 xxxviii. .}~Iie Liverpool 

& London & Globe Insurance Co., 
Ltd. & Canadian Fire Insurance Co. 
& Kadlac, [1918] 2 W, W. R. 727 ; 
13 Alta. L. R. 498.— CAN. 

2641 xxxix. .] — St ADDON v. 

Liverpool, Manitoba Insurance Co. 
(1919), 44 O. L. R. 355 ; 65 O. W, N. 
240.— CAN. 

2541 xl. .] — Miller - Morse 

Hardware Co. v. Dominion jEilRK 
Insurance Co., [1921] 1 W. W. R. 254 ; 
56 D. L. R. 738 ; 14 Saak. L. R. 30. — 

CAN. 

2641 xU. .]— iee Burck, [1923] 2 

W. W. R. 872.— CAN. 

2641 xlli. .] — Kenny r. Hutch- 
ings, McPherson v. Queen Insurance 
Co. (1885), 7 Nfld. L. R. 84.— NFLD. 

2541 xUil. .] — Db Launat v. 

Northern Assurance Co. (1883), 2 
N. Z. L. R. 1 (S. C.).— N.Z. 

2641 xliv. .]— Riddlle v. Gov- 
ernment Insurance Comr. (1888), 7 
N, Z. L. R. 79.— N.Z. 

2541 xlv. .] — Ocean Accident 

& Guarantee Corpn. v. Williams 
(1915), 34 N. Z. L. R. 924. — N.Z. 

2541 xlvi. .P-FOBBEB Sc CG. v. 

Border Counties Fire Office (1878), 

X 2 


oial Insurance Co. (1873), 33 U. C. R. 
357.— CAN. 

2641 xvi. .] — Gugqisbkro v. 

Waterloo Mutual Fire Insurance 
Co. (1876), 24 Gr. 350.— CAN. 

2641 xvii. .] — Hazzard v, Can- 
ada Agricultural Insurance Co. 
(1876), 39 U. C. R. 419.— CAN. 

2541 xvili. .] — Hutchinson v. 

Niagara District Mutual Fire In- 
surance Co. (1876), 39 U. C. R. 483. — 
CAN. 

2541 xix. .] — ^Mechanics Build- 

ing & Savings Society v. Gore 
District Mutual Fire Insurance 
Co. (1876), 40 U. C. R. 220 ; 3 A. R. 
157.— CAN. 

2641 XX . .] — Dear v. Western 

Assurance Co. (1877), 41 U. C. R. 
653.— CAN. 

2541 xxi. .] — Kerr v. Hastings 

Mutual Fire Insurance Co. (1877), 
41 U. C. R. 217.— CAN. 

2541 xxil. .] — ^Mechanics Build- 
ing Sc Savings Society r. Gore Dis- 
toict Mutual Fire Insurance Co. 
(1878), 3 A. R. 151. — CAN. 

2641 xxiii. .] — ^Marrin v. Stada- 

CONA Insurance Co. (1879), 43 U. C, R. 
666 ; 4 A. R. 330.— CAN. 

2641 xxiv. .] — Greet v. Citizens 

Insurance Co., Greet v. Royal In- 
surance Co. (1880), 6 A, R. 596 ; 27 
Gr. 121.— CAN. 

2541 XXV. .] — Schofield v. New 

Brunswick Patent Tanning Co. 
(1883), 22 N. B. R. 609.— CAN. 

2541 xxvi. .] — Wyman v. Im- 

perial Insurance Co. (1888), 16 
S. C. R. 715.— CAN. 

2541xxvii. .] — Saltbrio v. Citi- 
zens* Insurance Co. (1893), 26 N. 8. R. 
(14 R. & G.) 16 ; edfd. (1894), 23 S. C. R. 
155. — CAN. 

2541 xxviii. .] — Stevens v. 

Queen Insurance Co. (1894), 32 
N. B. R. 387.— CAN. 

2541 xxix. .] — Stevens v. Phcb- 

Nix Insurance Co. (1894), 32 N. B. R. 
394.— CAN. 

254i XXX. .] — Bane of British 

North America v. Sturdee (1894), 
32 N. B. R. 898.— CAN. 

2641 xxxi. . 1 — ^The interest of the 

insured In a policy of insurance upon 
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Sect, 1 . — Nature and form of the contract: Suh-sects. 

3, 4 5. Sect. 2 ; Sub-sects, 1 & 2.] 

to recover. — Lynch v. Dalzell (1729), 4 Bro. Pari. 

Cas. 431 ; 2 E. R. 292, H. L. ^ 

Annotalions : — FoUd. Sadlers’ Co. t». Badcock (1743), 2 

Atk. 554. Consd. Boxford v. King (184G), 8 L. T. O. S. 

190. Refd. Veruon v. Smith (1821), 5 B. & Aid. 1. 

2642. .] — Sadlers’ Co. v. Badcock, No. 

2628, ante. 

2543. Effect of assignment of property insured — 
Loss before assignment of policy.] — Lynch v. 
Dalzell, No. 2641, a7ite. 

2544. Loss after contract to assign but 

before completion.] — A purchaser of property 
insured against fire does not by the mere fact of 
purchase acquire a right to the insurance moneys. 
A contract was entered into with a trustee for sale 
for the purchase of a house which was insured 
against fire in the trustee’s name, after which, 
& before completion of the purchase, the house was 
burnt down. The insurance co. paid the insur- 
ance money to the trustee, who, without the con- 
currence of his cestuis que trust, allowed the 
purchaser to deduct the amount from the purchase- 
money upon completion of the sale. The trustee 
having become bkpt., & a bill having been filed by 
the cestuis que trust against the purchaser : — 
Held : in the absence of any provision in the con- 
tract the purchaser was not entitled to the benefit 
of the money received from the insurance co., 
& the cestuis que trust were entitled to a lien upon 
the property for the amount deducted, as being 
unpaid purchase-money. — Poole v. Adams (1864), 
4 New Rep. 9 ; 33 L. J. Ch. 639 ; 10 L. T. 287 ; 
28 J. P.295; 12 W. R. 083. 

Amwtaticnis : — Folld. Rayiier v. Preston (1881), IS Ch. 1). 

1. Refd. SInnott t’. Bowden, [1912] 2 Ch. 414. 

2545. Compulsory purchase.] — 

Collingridge V. Royal Exchange Assurance 
CoRPN., No. 2679, post. 

2546. .]— A house insured by the 

vendor was, after the date of the contract for sale, 
but before completion, partly burnt down, & the 
vendor received the insurance moneys. There 
was no provision in the contract as to insurance : — 
Held : the purchaser as against the vendor 
could not recover the insurance moneys either 
as an abatement of his purchase-money or for 
the reinstatement of the premises. Semhle : in 
such a case the insurance co. can comptd the 
vendor to refund the money they had paid, if 
he receives the whole of his purchase -money, on 
the ground that the contract of fire insurance is 
merely a contract of indemnity. — Rayner v. 
Preston (1881), 18 Ch. D. 1 ; 60 L. J. Ch. 472 ; 
44 L. T. 787 ; 45 J. P 829 ; 29 W. R. 647, C. A. 

Annotations Refd. Castellain r. PrcHton (1883), 11 Q. B. D. 

380 ; Eccl. Coinrs^lor England v. Royal Exchange Abbcc. 

rM D. Bowden, (1912J 

Ch. 414. Mentd. 1. R. Oomrs. r. Angus, The Same v. 


Lewis (1889), 23 Q. B. D. 679 ; Rldout v. Fowler, [1904] 
1 Ch. 658 ; Re Elementary Education Acts, 1870 & 1873, 
[1909] 1 Ch. 65 ; Re Lyne-Stephens & Soott-MUler’s 
Contract, [1920] 1 Ch. 472. 


2547. 


Loss after completion — Policy not 


assigned.] — Ecclesiastical Comrs. for England 
V. Royal Exchange Assurance Corpn. (1895), 
11 T. L. R. 476 ; 39 Sol. Jo. 623. 

See, now. Law of Property Act, 1925 (c. 20), 
fi. 47 (1), (2). 

2548. Insurance under floating policy.] — 

Pltfs., sugar refiners, were in the habit of selling 
to brokers the whole of each filling of sugar, con- 
sisting of from 200 to 300 loaves or “ titlers 
each, the terras always being “ Prompt at one 
month ; goods at seller’s risk for two months,” 
the ” prompt ” day being the Saturday next after 
the expiration of one month from the sale. The 
titlers in each filling were stored on pltfs.’ premises, 
& were from time to time fetched away by the 
purchasers or their sub-vendecs, being weighed on 
their removal, each titler weighing from 38 to 42 
pounds. If the whole of the lots contained in 
one sale note had not (which was frequently the 
case) been taken away on the ” prompt ” day 
payment was made by the purchaser, by bill or 
cash, at an approximate sum calculated on the 
probable weight, the actual price being afterwards 
adjusted on the whole filling oeing cleared. Deft., 
who was an old customer of pltfs., had bought 
four linings, consisting of specific titlers, each 
marked, on the above terms, & had paid the 
approximate price of the four lots, & had fetched 
some of each lot away. A fire occurred on pltfs.’ 
premises after the expiration of the two montlis 
from the dates of sale to deft., destroying the whole 
contents of the warehouses. At the time of the 
fire pltfs. had floating policies of insurance which 
covered goods on the premises ” sold & paid for, 
but not removed ” ; but they had no agreement 
or understanding with their customers as to any 
insurance ; & the amount insured, which pltfs. 
received from the underwriters, was not sufficient 
to cover the loss of their own goods, exclusive of 
the titlers undelivered which they had sold to 
deft.; — Held: (Cockburn, C.J.), on the gromid 
that the property in the titlers undelivered had 
passed to deft. (Blackburn, Lush, & Quain, JJ.), 
whether it had passed or not, (1) by the terms of 
the contract of sale, the risk, after the lapse of the 
two months, was in the buyer, & the loss was, 
therefore, liis ; (2) as there was no contract between 
pltfs. & their customers as to insurance, pltfs. 
were under no obligation in the matter, & were 
entitled to appropriate to their own losses the 
whole sum received from the insurance offices. 

Semhle: (Blackburn & Lush, JJ.), the pro- 
perty in the titlers undelivered had passed to deft. 
— Martineau V. Kitchino (1872), L. R. 7 Q. B. 


11 Maeph. (Ct. of SoBB.) 278 : 45 Sc. 
Jut. 195. — SCOT. 

2541 xlvii. .] — Tbautman v. Im- 

perial Fire Assurance Co. (1896). 12 
8. C. 38.— S. AF. 

2641 xlviii. .] — Vassen v. Gar- 

rett (1911), E. D. L. 109.— S. AF. 

2648 i. Effect of assignment of pro- 
perty insured — Loss before assignment of 
policy.] — Williams (A. R.) Machinery 
V. British Crown Assurance 
Corpn. (1921), 29 B. C. R. 481.— CAN. 

2644 i. Loss after contract to 

assign but before completion.}— A. in- 
sured buildings & then sold them to B. 
After the purchase -money had been 
fully paid, but before conveyauoo, the 
buildings were burnt. A. executed a 
conveyance, & then brought an action 
against the insurance co. : — Held : A. 


had no interest sufficient to sustain 
the action. — B ank of New South 
Wales v. North British & Mer- 
cantile Insurance Co. (1881), 2 
N. S. W. L. R. 239 (L.).— AUS. 

2644 ii. .] — Murohie v. 

Victoria Insurance Co. (1886), 4 
N. Z. L. R. 114 (S. C.).— N.Z. 

Q. In breach of condition of 

policy.] — Ferguson v. National Fire 
& Marine Insurance Co. of New 
Zealand (1886), 7 N. 8. W. L. R. 392 
(L.).— AUS. 

r. .] — Sovereign Fire 

Insurance Co. of Canada v. Peters 
(1886), 12 8. C. R. 33.— CAN. 

t. .] — Dunlop v. Usborne 

& Hibbert Farmers Mutual Fire 
Insurance Co. (1895). 22 A. R. 364. 
—CAN. 


a. .] — Pinhey V. Mer- 

cantile Fire Insurance Co. (1901), 
21 C. L. T. 526 ; 2 O. L. R. 296.— 

CAN. 

b. .] — Enright v. Sun 

Insurance Office of England, [1923] 
4 D. L. R. 454 ; 3 W. W. R. 888.— 

CAN. 

0. .] — Konowskt V . 

PACinc Marine Insurance Co., [1923] 
2 D. L. R. 1198 ; 2 W. W. R. 71.— 

CAN. 

d. Effect of assignment of policy.] 
— The assignee of a policy of Insurance, 
who is not interested In the property 
insured, does not by such assignment 
& the assent of the insurers thereto 
become the Insured under the policy, 
Sc the policy still remains liable to be 
defeated by a breach of the conditions 
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436 ; 41 L. J. Q. B. 227 ; 26 L. T. 836 ; 20 W. R. 
769. 

Annotation : — Mentd. The Parchim, [1918] A. C. 157. 

2549. Effect of descent of property insured.] — 
Under the constitution of the Hand in Hand Tire 
Office the heir, to whom upon the death of the 
insured the property, being freehold, descended, 
cannot have the benefit of the policy without 
assignment. 

It is a personal contract, not connected with 
the real property, not affecting the real property 
(Lord Loughborough). — Mildmay v. Folgham 
(1797), 3 Ves. 471 ; 30 B. R. 1111, L. 0. 

2550. Expiry of interest of assured — Subsequent 
assignment of policy.]— Sadlers’ Co. v. Badcock, 
No. 2528, ante. 


Sub-sect. 4. — The Proposal. 

2551. Proposal form as basis of contract — Cor- 
rection of misstatement before cover note Issued — 
Notice given to agent of insurer — Whether ground 
for repudiating claim.] — Golding v. Royal 
London Auxiijary Insurance Co., Ltd., No. 
2649, pof^i. 

2552. Warranty omitted from policy.] — 

Curtis’s & Harvey (Canada), Ltd. v. North 
British & Mercantile Insurance Co., No. 2591, 
post. 

2553. Inadvertent misstatement — Whether 

material.] — A firm ot contractors in Glasgow insui-ed 
a motor lorry at Lloyd’s against damage by fire 
& third party risks. The policy recited that the 
proposal should be the basis of the contract & be 
held as incorporated in the policy, & it was 
expressed to be granted subject to the conditions 
at the back thereof. By the fourth condition, 
“ material misstatement or concealment of any 
circumstance by the insured material to assessing 
the premium herein, or in connection with any 
claim, shall render the policy void.” In reply 
to a question in the proposal fonn, ” State full 
addres.« at which the vehicle will usually be 
garaged,” the answer given was ‘‘ Above address,” 
meaning thereby the firm’s ordinary place of busi- 
ness in G. This was not true, as the lorry was 
usually garaged at a farm on the outskirts of G. 
The inacciuate answer in the proposal was given 
by inadvertence. The lorry having been de- 
stroyed by fire at the garage, the insured claimed 
payment under the policy; — Held: (1) the mis- 
statement in the proposal was not material within 
the meaning of condition 4 ; (2) the recital in the 
policy that the proposal should be the basis of the 


contract made the truth of the statements con- 
tained in the proposal, apart from the question 
of materiality, a condition of the liability of the 
insurers ; the effect of this recital was not cut 
down by the special conditions on the back of the 
policy ; & the claim failed. — Dawsons, Ltd. v. 
Bonnin, [1922] 2 A. C. 413 ; 91 L. J. P. C. 210 ; 
128 L. T. 1 ; 38 T. L. R. 836, H. L. • 

Annotations : — Consd. Paxman v. Union Asece. Soc. (1923), 

39 T. L. R. 424. Distd. Mutual Lite Insce. of Now York 

V. Ontario Metal Products Co., [1925] A. C. 344. 

2554. Effect of immaterial misstatement.] — 

Dawsons, Ltd. v. Bonnin, No. 2653, ante. 

2555. Effect of warranting truth of proposals.] — 

Where, in a proposal of insurance, the proposer 
warrants that the statements in the proposal are 
true & agrees that the warranty is to form the 
basis of the contract of insurance, & where state- 
ments in the proposal, inserted by the agent of 
the insurance co. on information supplied to him 
by the proposer, arc in fact untrue, the policy 
issued on that basis is void, whether the statements 
were material or not & notwithstanding the bona 
fides of the proposer ; & the insurance co. are not 
liable to the assured under the policy. Where the 
case of Biggar v. Rock Life Assurance Co.y No. 3139, 
post, is relied on by an insurer as a defence to a 
claim, the attention of the ct. should also be 
directed to the case of Bawden v. London, Edin- 
burgh (S: Glasgow Assurance Co., No. 200, ante. — 
Paxman v. Union Assurance Society, Ltd. 
(1923), 39 T. L. R. 424. 

Acceptance of proposal — As commencement of 
risk — Before policy issued.]-- Sect. 5, post. 


Sub -sect. 5. — Stamp. 
See Stamp Act, 1891 (c. 39), s. 91. 


Sect. 2.— SUBROGATION. 

Sub-sect. 1. — In General. 

Sec Part I., ante. 

2556. Conditions precedent — Admission of claim.] 

— Midland Insurance Co. v. Smith, No. 2644, 
post. 


Sub-sect. 2. — Appiacation op Doctrine. 

2557. Payment of loss by insurer — Rights of 
insurer to subrogation — Under Riot Act, 1714 

(c. 5).] — Where insurers have paid the amoimt of 


by tho assignor. — Kanady v. Gork 
District Mutual Fire Insurance 
Co. (1879), 44 U. C. 11. 261.— CAN. 

e. Effect of making third party 
entitled to payment. ] — A fli'e policy, in 
favour of a mt^or., oontaiued a clause 
providing that in the event of loss under 
the policy, the amount the assured 
might be entitled to receive should bo 
paid to A. L., mtgee. : — Held : this 
clause did not make A. L. the assuied. 
— Livingstone v. Western Insurance 
Co. (1869), 16 Gr. 9 ; revsg. 14 Gr. 461. 
—CAN. 

PART III. SECT. 1. SUB-SECT. 4. 

2552 I. Proposal form as basis of con- 
tract — Warranty omitted from policy .] — 
Stevens v. London Assurance Cortn., 
Stevens v. Scottish Union & 
National Insurance Co. (1899), 20 
N. S. W. L. R. 153 (L.).— AUS. 

2553 i. Inadvertent misstatement 

— Whether material.] — Kennedy v. 
Agricultural Insurance Co. (1876), 


10 N. S. II. (1 K. & C.) 433.— CAN. 

f . .] — McLauchlan V. Standard 

FiitE & Marine Insurance Co. or 
New Zealand (1877), Knox, 224. — 
AUS. 

g. .] — Haykr V. Liverpool, 

London & Globe Insurance (Jo. 
(1878), 1 N. S. W. S. C. R. N. S. 182.— 

AUS. 

h. .] — Fourdrinier V. Hart- 
ford Fire Insurance Co. (1865), 
15 G. P. 403.— CAN. 

k. .] — Rowe v. London & 

Lancashire Fire Insurance Co. 
(1866), 12 Gr. 311.— CAN. 

l. .] — Liverpool & London 

& Globe Insurance (Jo. v. Wyld 
(1877), 1 S. C. R. 604.— CAN. 

m. .] — Davidson v. Water- 

loo Mutual Fire Insurance (Jo. 
(1905), 5 O. W. R. 264 ; 9 O. L. R. 
394.— CAN. 

n. .] — Beuby V. Canada 

National Fire Insurance Co. (1917), 
38 0. L. R. 696.— CAN. 


o. .] — Wylie & Lochhead 

V. Times Fire Insurance Co. (1860), 
22 Dunl. (Ct. of Sees.) 1498.— SCOT. 

p. Interim receipt — Hotr far bind- 
ing on insurers.] — Pltf. was insured by 
defts. under an interim receipt, which 
stated that it was “ subject to approval 
at head office, & to tho conditions 
of tho policy. Unless previously 
cancelled this receipt binds the co. for 
thirty days from the date hereof, & no 
longer ” ; — Held : the conditions of the 
policy applied to the insurance during 
the thirty days. — Compton v. Mer- 
cantile Insurance Co. (1880), 27 Gr. 
334.— CAN. 

PART III. SECT. 2, SUB-SECT. 2. 

Q. Payment of loss by insurer — 
Eight of insurer to aubrogati ^.] — The 
insured, having a benofleied interest in 
the property covered by the policy, Is 
entiUod to insurance money, & tho 
insurance co. will not bo subrogated to 
the insured’s right to claim from the 
purohaser the balance of the purchase 
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Sect. 2—Subrogation : Sub-sect, 2. Sect. 3 : Sub- 
sects. I & 2, A. B,] 
the loss occasioned by the demolition ® 
rioters, they may maintain an 
of the assured, against the none 

above Act— M ason i>. Sainsbuby (1 (82), 3 Doug. 

K. B. 61 ; 09 E. B. 538. 

AnnolMons .—Comi. bon?™ r- S®}""}’;’'’’ UHf 

3 Doug. K. B. 245. FoUd. Olark r. Blythliig ji »/.'). 
3 B. & C. 254. Apld. Yates r. W hvlo a 838>, 4 Blag. N. b. 

272. Consd. Simpson r. Thomson (1877), ^App. v. as. 
97 a HmfS. I\forfl'an r. Price (18i9). 4 Kxch. 6 StjiiiRcr 


(1877), 5 Ch. D. 56<J; MKUana insco. r, numu v*oow 
6 Q. B. D. 561 : Edwards r. Motor Union Iiisco., 

2 K. B. 241). Bientd. Jebsen r. East & West 

Co. (187.M, L. 11. 10 C. P. 300; IllU i’. Showcll (1918). 

87 L. J. K. B. 1106. 


2558 . .] — London Assurance 

Co. V. SAiNSBimY, No. 161, ante. 

2559 . Right of insured to maintain action — 

For benefit of Insurer — Under 9 Geo. 1, c. 22.] — 

A person had some stacks of oats & hay maliciously 
burnt. He immediately gave the notices required 
by the above Act. His stock being insured, he 
received the amount of his loss from the insurance 
CO. He afterwards brought tliis action, for their 
benefit, against the Hundred : — Held : he could 
maintain it. — Clark v. Blything (Inharitants) 
(1823), 2 B. & C. 254 ; 2 Dow. & Rv. M. C. 132 ; 
3 Dow. & Ry. K. B. 489 ; 2 L. J. 6. 8. K. B. 7 ; 
107 E. R. 378. 


Annotations : — Apld. Yates v. Whyte (1838), 4 Blnj?. N. C. 
272. Re!d. Morgan f. Price (1849), 4 Exch. 615 ; North 
British & Mercantile Insco. v. London, Liverpool & Globe 
Insce. (1877), 5 Ch. D. 569 ; Simpson v. Thomson (1877), 
3 App. Cas. 279. 


See, now, Riot (Damages) Act, 1886 (c. 38), 
s. 2 (2) &, generally. Police. 

2560. Liability of insured to account to 

Insurer — Prei^ses repaired by tenant.] — Deft, 
demised premises for years by a lease containing 
a covenant by the tenant to repair in case of injury 
by gas, A he insured the same premises under a 
fire policy. The premises having been injured by 
an explosion of gas deft, obtained payment from 
the insurer, &, subsequently, the tenant, having 
recovered damages against the persons who caused 
the explosion, repaired the premises. In an action 
by the insurer to recover from deft, the sum 
paid under the policy : — Held : (1) the policy was 
a contract of indemnity ; (2) on payment of the 
insurance money a promise by deft, to repay it in 
the event of the tenant repairing the premises 
must be implied ; & therefore, pltf. was entitled 
to maintain his action. — Darrell v. Tibbitts 
(1880), 5 Q. B. D. 560 ; 60 L. .T. Q. B. 33 ; 42 L. T. 
707 ; 44 J. P. 695 ; 29 W. R. 00, C. A. 

AnnotcUions .-—As to (2) PoUd. Cafitcllain v. Preston (1883), 
11 Q. B. D. 380 ; West of England Fire Insce, r. Isaacs 
(1896), 66 L. J. g. B. 38. 

2561. For insurance money received 


as vendor— 'Puroliasa-moiiey paid in full after fire 1 

— Rayner V. Preston, No. 2540, anic. 

2562. According to the 

doctrine of subrogation, as between the insurer 
& the assured, the Insurer is entitled to the advant- 
age of every right of the assured, whether such 
right consists in contract, fulfilled or unfulfilled, 
or in remedy for tort capable of being Insisted on or 
already insisted on, or m any other right, whether 
by way of condition or otherwdse, legal or equitable, 
which can be, or has been, exercised or has accrued, 
& whether such right could or could not be enforced 
by the insurer in the name of the assured, by the 
exercise or acquiring of which right or condition 
the loss against which the assured is insured can 
be or has been diminished. A vendor contracted 
with a purchaser for the sale, at a specified sum, 
of a house, which had been insured by the vendor 
Bith an insurance co. against fire. The contract 
contained no reference to the insurance. After 
the date of the contract, but before the date fixed 
for completion, the house was damaged by fire, 
& the vendor received the insurance money from 
the co. The purchase was afterwards completed, 
& the purchase-money agreed upon, without any 
abat^iment on account of the damage by fire, 
was paid to the vendor ; — Held : the co. were 
entitled to recover a sum equal to the insurance 
money from the vendor for their own benefit. 

It is well known in marine & in fire insurances 
that a person who has a limited interest may insure 
nevertiieless on the totiil value of the subject- 
matter of the insurance, & he may recover the 
whole value, subject to these two provisions ; first 
of all, the form of his policy must be such as to 
enable him to recover the total value, because the 
assured may so limit himself by the way in which 
he insures as not really to insure the whole value 
of the subject-matter ; & secondly, he must 

intend to insure the whole valae at the time. . , . 
Let us take a few of the cases which are most 
commonly known in commerce of persons who 
insure. There are persons who have a limited 
interest & yet who insure for more than a limited 
interest, who insure for the total value of the 
subject-matter. There is the case, which is I 
suppose the most common, of carriers & wliar- 
fingers & commercial agents, who have an interest 
in the adventure. It is well known what their 
rights are. Then, to take a case which perhaps 
illustrates more exactly tlie argument, let us turn 
to the case of a mtgee. If he has the legal owner- 
ship, he is entitled to insure for the whole value, 
but even supposing he is not entitled to the legal 
ownership he is entitled to insure primd facie 
for all (Bowen, L.J.).— Cabtellain v. Preston 
(1883), 11 Q. B. D. 380 ; 62 L. J. Q. B, 306 ; 49 
L. T. 29 ; 31 W. R. 657, C. A. 

Annotations : — Apld. Sea Insce. v. Hadden (1884), 13 

Q. B. D. 706. FoUd. West of England Fir© Insce. v. 

Isaacs (1806), 66 L, J. Q. B. 36. Diftd. Ganssen v. What- 
man (1905), 93 L. T. 101. FoUd. Assicurazloni Generali 


pric56, if the contract for sale speciallj 
provides that insured, the vendor, ii 
not to be liable to the purchaser in th( 
event of loss of property by fire.— 
Hoffman v. Calgary Fire Insuranci 
Co. (1909), 2 Alta. L. H. 1.— CAN. 


r. 


-.1 — Through nogllgeno 
nre was caused whic) 


of deft. CO. a 

damaged the property of A., who held . 
policy of insurance thereon in pltf. cc 
The loss sustained was paid to A., wh 
assigned his rights against deft. co. t 
pltf. CJO. : — Held : although insurer 
could not by mere fore© of subrogatioi 
sue in their own name, the right to si 
sue might be conferred by an assign 
ment. — Union Assukanob Co. v. B.C 
Elbotrto Ry. Co. (1914), 29 W. L. B 


433; 7W.W.R, 119* 20 D. L. R. 153 
8 W. W. 11. 322 ; 21 B. C, 11. 71. —CAN 


^ i- .] — Holmf.s V. Nation A i 

Fire Insurance Co. (1887), 6 N. Z. 
L. R. 360 (S. 0.).— N.Z. 


2600 i. — I — Liability of insured io 
account to insurer — Premises repaired 
by tenant .] — Certain premises were 
don^f^d to A. by a lease of 1866, which 
contained a covenant by the lessee to 
keep the premises In repair. A., by a 
lease of 1883, containing a siimlar 
^venant, sub-demised the premises to 
B. A. & B. had each insured the 

S remises against loss by fire. On 
an. 24, 1916, the premises were burnt 
down. Both A. & B. had been paid 


the full ^amounts of their respeotlve 
claims hy the insurance cos., which 
were not sufficient to reinstate the 

S remises. A. made a clainf against 
tie estate of B. for damages for breach 
of the covenant to repair. A.'s 
insurance co. claimed to be subrogated 
to his rights against B.'s estate, 
irrespective of whether A. had been 
fully indemnified against the loss 
sustained or not ; — Held ; until the 
Insured had been fully Indomuifled 
ho was not bound to contribute any- 
thing to the insurance oo. — D rirooll 
V. Driscoll, [1918] 1 1. R. 162. — IRi- 
a. Wfiere improvements made by 
third party.}— OoLom v. Bank of 
HABCii;roN (1899), 81 O. R. 142.-- CAN. 
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Oorpn., [1907] 9 K. B. 814 ; 
General Iiwoe. v. Duder, [1016] 2 K. B. 
Iv S®“o 4 n Union Insce., [1922] 

i t’ t * w Oakley (1888), 

9 V Grover v. Mathews, [1910] 

1 V % one’ Reliance Marine Insce. v. Under, [1913] 
o i;*., Liverpool Mortgragre Insce Case, [1914] 

n^u‘ * Mers^ Insoe. v. British & 

^ Il'noA^ * Eileen Shipping Co. 
V. British & Fore^n Insce., [1920] 2 K. B. 25 ; Matthey 

Mentd. Re Denton’s Estate, 

(10O4)°52^W^*R * Guarantee Fund e. Denton 

See, now, Law of Property Act, 1925 (c. 20), 

s« 

2563. Damages obtained from third 

party.] Law Fire AasuRANCE Co. v. Oakley 
(1888), 4 T. L. R. 309. 

Remedies of Insured against 

t^d parties — Though renounced.] — West of 
England Fire Insurance Co, v. Isaacs, No. 2534, 
ante. 

See, also. No. 2767, post. 

2565. Purchase money on compulsory 

acquisition after fire — Notice to treat given before 
Are.] — Phcenix Assurance Co. v. Hpooner, No. 
2535, ante. 


Sect. 3.— INSURABLE INTEREST. 

Sub-sect. 1. — Necessity for. 

2566. General rule.] — Sadlers’ Co. v. Badcock, 
No. 2528, ante. 

See, generally. Part I., Sect. 4, ante. 

2567. Limited interest sufficient.] — Castellain 
V. Preston, No. 2562, ante. 


Sub-sect. 2. — What constitutes Insurable 

Interest. 

A. In General. 

See Part I., Sect. 4, sub-sect. 2, ante. 

B. Particular Persons. 

2568. Bailee.] — (1) Warehousemen & wharfingers 
with whom goods are deposited have an insurable 
interest in such goods, although there has been no 
previous authority to insure given by the real 


owners, nor any notice givon to them of such 
insurance. (2) Such goods are properly described 
in a policy as “ goods in trust.” (3) The insurers 
are entitled in such a case to recover from the 
insurance office the full value of the goods destroyed 
by fire, but are liable to account to the true owners 
for the excess of the money received beyond the 
amount of their own charges in respect of such 
goods. — Waters v. Monarch Life Assurance Co. 
(1856), 5 E. & B. 870 ; 25 L. J. Q. B. 102 ; 26 
L. T. O. S. 217 ; 2 Jur. N. S. 375 ; 4 W. R. 246 ; 
110 E. R. 705. 

Annotations: — As to (1) Distd. North British Insce. v. 

Motfatt (1871), L. R. 7 C. P. 26. Apld. Ebsworth v. 

Alliance Marine Insce. (1873), L. R. S C. P. 606 ; Williams 

V. Baltic Insce. Assocn. of London, [1924] 2 K. B. 282. 

Reid. Seagrave v. Union Marine Insce. (1866), L. R. 1 C. P. 

306. As to (3) PoUd. L. & N. W. Ry. r. Glyn (1859), 1 

E. & E. 652. Refd. Martlneau v. Kitching (1872), 41 

L. J. Q. B. 227. 

2569. Carriers or wharfingers.] — Castel- 

lain V. Preston, No. 2562. ante. 

See, also, No. 609, ante. No. 2718, post. 

2570. Bankrupt — Goods In possession.] — An 
insolvent debtor, who has in his possession goods 
which have vested in the provisional assignee, 
under Judgments Act, 1835 (c. 110), s. 37, has 
nevertheless an insurable interest in sucli goods. — 
Marks v. Hamilton (18.52), 7 Exch. 323 ; 21 
L. J. Ex. 109 ; 18 L. T. O. S. 260 ; 10 Jur. 152 ; 
155 E. R. 970. 

Annotation : — Refd. Seagrave r. Union Marino Insce. (1866), 

L. R. 1 C. P. 305. 

2571. Goods concealed from creditors.] 

— (1) An insolvent retains an insurable interest 
in goods concealed from his creditors. 

(2) To prove the value of furniture in the 
possession of the insured at the time of the loss, 
a former insurance of his furniture, renewed 
& kept up by him, was received in evidence. But 
it appearing that the furniture, etc., had been sold 
under an execution, except the articles included 
in the settlement, & the policy dropped ; & that 
afterwards the insured, becoming insolvent, stated 
in his scliedule that he had no furniture except 
those articles, which he declared to be of the value 
of £50, Ms claim in respect of the same articles 
being upwards of £200 ; this was left to the jury 
as evidence on a plea that the claim was fraudulent. 
Any evidence is admissible which shows that at 


PART III. SECT. 3, SUB-SECT. 1. 

2566 i. General rule.] — Pltf.’s mtgo, 
Interest was extinguished by foreclosim 
& purchase :-r-Held : ho could not 
recover on a policy for a loss happening 
subsequently. — Gaskin v. Photnix In- 
surance Co. (1866), 11 N. B. R. (6 
All.) 429.— CAN. 

2666 ii. .] — Applt. having had no 

insurable Interest when the insuranoe 
was oflocted : — Held : the subsequont’v 
acquired interest gave him no claim to 
the benefit of the policy, the renewal 
of the existing policy being merely a 
oontinuanoe of the original contract. — 
Howard v. Lancashire Insurance 
Co. (1886), II S. C. R. 92.— CAN. 

2566111. .] — Trotter & Dou- 

glas V. Caloart Fire Insurance Oo. 
(1909), 10 W. L. R. 267 ; revsd. (1910), 
12 W. L. R. 672.— CAN. ' 

25661V. .] — Cole V. Merchants 

Fire Insurance Oo. (I92i), 67 

D. L. R. 300 ; 51 O. L. R. 340.— CAN. 

2567 1. Limited interest suffleient.] — 
Declaration on a policy on pltf.’s 
interest in a mill. Plea, that before 
the loss pitf. had sold & conveyed his 
interest to one B., without notice to 
dofts. or their assent. Replication, 
on equitable grounds, that the convey- 
ance to B. was only to secure him 
against loss as security for pltf., who 
always continued in possession, Sc no 


loss has accrued to B. ; & that one F. 
was entitled to the benefit of pltf.’s 
covenant to insure, coutalned in a 
mtgo. of the property made to him by 
pltf. before the conveyance to B., & this 
action is brought on F.’s behalf as well 
08 pitf.'s : — Held: a good replication, 
for it showed an insurable interest 
in pltf. cognisable in a ct, of law ; & 
the unnecessary statement of F.’s 
interest could not affect it. — Smith v. 
Royal Insurance Co. (1867), 27 

U. C. R. 54.— CAN. 

2567 ii. .] — Bank of Hamilton 

V. Western Assurance Co. (1876), 38 
U. C. R. 609.— CAN. 


PART III. SECT. 8, SUB-SECT. 2.— B, 

b. Executor.] — Linglet v. Queen 
Insurance Co. (1868), 12 N. B. R, 
(1 Hon.) 280.— CAN. 


0 . Mortgagee — Rights in insurance 
money.] — A mt^e. of goods has 
an insurable interest, though the 
mtgoT. continues In actual possession of 
them. — Ogden v. Montreal Inbur- 
ANOK Oo. (1853), 3 O. P. 497.— CAN. 


-Haezard V. 
ADA Agricultural Insuranc 
(1876), 39 U. O. R. 419. — CAN. 


Can- 

Co. 


e, .1— OoRaiiER tj. Ottawa 

Insurance Co. (1881), 
20 N, B. R. 626.— CAN. 


■MtgeoB. to whom 


by a policy the loss is made payable 
as their interest may appear, have a 
right of action upon the policy in their 
own name against the insurers, & are 
entitled to enforce payment to the ex- 
tent of their interest. — Agricultural 
Savings & Loan Co. v. Liverpool 
& liONDON & Globe Insurance Co. 
(1901), 21 C. L. T. 682; 32 O. R. 369 ; 
afTd. 33 S. C. K. 94.— CAN. 

g. .] — Haslem V. Equity 

Fire Insurance Co. (1904), 24 C. L. T. 
340 ; 8 O. L. R. 248 ; 3 O. W. R. 
614.— CAN. 

h. .] — Provincial Insurance 

Co:v. Reesor( 1874), 21 Gr. 296. — CAN. 

k. Purchaser.] — Where a pur- 
chaser of houses insures them & they 
are destroyed before the title is 
obtained, he, on the rescission of the 
contract by himself, is entitled to 
retain the insurance money, as the 
matter is between him Sc the insurance 
ofifico, & the vendor has no interest. — 
Bartlett v. Looney (1876-7), 3 
V. L. R. 14.— AUS. 

l. .] — ^Milligan v. Equitable 

Insurance Co. (1868), 16 U. C. R. 
814.— CAN. 

m. On payment of instal- 

ment.] — Deft, had paid an instalment 
on an elevator : — Held : he has an 
Insurable interest in it & a right to 
receive the insurance money. — 
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Sect. 3 . — hisurahle interest : Sub-sect. 2, S. Sects. 

4 &5.J 

any time pltf. was possessed of furniture to the 
value in question in the action. 

The question is. whether the claim was fraudu- 
lent, i.e. whether it was wilfully false in any sub- 
stantial respect (Pollock, C.B.). 

(3) Even where there is no fraud, the insured 
on a fire policy can only recover the i*eal amount 
of the loss. — G oulstone v. Royal Insurance Co. 
(1858), 1 F. A F. 270. 

2572. Creditor of company — As regards assets of 
company.] — Neither a shareholder nor a simple 
creditor of a co. has any insurable interest in any 
particular asset of the co. 

The owner of a timber estate sold the whole of 
the t imber thereon to a timber co. in consideration 
of fully paid up shares in the co. Subsequently 
by policies effected in his own name with several 
insurance cos. he insured this timber against fire. 
The greater part of the timber having been de- 
stroyed by fire, he sued the insurance cos. to recover 
the loss, but the actions were stayed & the matter 
was referred to arbn. in pursuance of the conditions 
contained in the policies. Claimant was the sole 
shareholder in the co. & was also a creditor of the 
CO. to a large extent. The arbitrator held that 
claimant had no insurable interest in the goods 
insured &; disallowed the claim : — Held : 

(1) claimant had not either as shareholder or 
creditor any insurable interest in the goods ; 

(2) claimant having allowed the point of want 
of insurable interest to be raised before the 
arbitrator without objection, it was not open to him 
to call in question the authority of the arbitrator 
to entertain it. — Macaura v. Northern Assur- 
ance Co., [1925] A. C. 619 ; 94 L.J.P.C. 154; 133 
L. T. 152 ; 41 T. L. R. 447 ; 09 Sol. Jo. 777, U. L. 

Executor — Rights In Insurance money.] — See 
Executors, Vol. XXIV., p. 692, No. 7175. 

Lessor & lessee — Respective rights In Insurance 
money.] — Sec Landlord & Tenant, 

Reinstatement.] — See Sect. 13, sub-sect. 2, 

'post. 

2573. Mortgagee — Right to add premiums to 
mortgage debt — No express contract.] — A mtgee. 
of houses, who is not by express contract with the 
mtgor. entitled to insure the premises against 


fire at the mtgor. ’s expense, nor to require the 
mtgor. so to insure them, is not entitled to add to 
his mtge. debt, & charge upon the property, the 
premiums which he may pay for such an insurance 
effected by him without th^rivity of the mtgor. — 
Dobson v. Land (1850), 8 Hare, 216 ; 19 L. J. Ch. 
484; 14 Jur. 288 ; 68 E. R. 337; subsequent 

proceedings (1851), 4 De G. & Sm. 675. 

Annotations: — Folld. Bellamy v. Brickondeu (1861), Ji 

John. & H. 137. Consd. Kirkwood r. Thompson (1865), 

2 Horn. & M. 392. Refd. Banner v. Berrldge (1881), 18 

Ch. D. 254. Heutd. Charles v. Jones (1887), 56 L. J. Ch. 

745 ; White v. City of London Brewery Co. (1888), 39 

Ch. D. 559. 

2574. Mortgagee in possession.] 

— A mtgee. in possession is not entitled, in the 
absence of express contract, to charge in account 
premiums on a fire policy on the mortgaged pro- 
perty. — Bellamy v. Brickenden (1861), 2 John. 
& H. 137 ; 70 E. R. 1002. 

-.1 — A 

possession is entitled, under the u.sual directions 
for all just allowances, to be allowed moneys 
expended in insuring the premiums, in the absence 
of any express powers in the deed ; also to an 
account of moneys properly expended in improving 
the propertv. — Scholkfield v. Lockwood (1863), 
33 L. J. Ch. 100 ; 8 L. T. 409 ; 9 Jur. N. S. 738 ; 
11 W. R. 555 ; on appeal, 4 De G. J. & Sm. 22, L. C. 

2576. As against subsequent 

incumbrancer.] — In the absence of an express 
contract authorising him so to do, a mtgee. cannot, 
notwithstanding his mtgor. has covenanted to 
insure against fire & neglected so to do, as against 
a subsequent incumbrancer, himself insure the 
mortgaged premises, k> add the sums so paid to liis 
mtge. debt. — Brooke v. Stone (1865), 34 L. J, Ch. 
251 ; 13 W. R. 401. 

See, now. Law of Property Act, 1925 (c. 20), 
ss. 101 (1 ) (ii), 108. 

2577. .] — Castellain v. Preston, No. 2562, 

ante. 

Rights in insurance money.] — 8^eeNo. 2725, 
post : &, generally, Mortcjaoe. 

Piu'chaser — Whether purchase carries right to 
insurance policy.] — See Nos. 2541 -2646, ante. 

Receiver — Appointed by mortgagee.] — See Law 
of Property Act, 1925 (c. 20), s. 109 {T) ; 
Receiver-s. 


Fensom r. Buxman (1907), 7 W. L. Ii. 
134 ; 17 Mau. L. 11. 309.— CAN. 

n. .] — Meniielsoitn t'. 

Estate Mouom (1912), C. P. D. 690. — 

S. AF. 

o. Payment of purchase price 

— Wheat in possession of vendor., 
iNGi.Ts V. Richardson & Sons, Ltd. 
(1913), 29 (). L. Ii, 229 ; 4 O. W. N. 
1519; 14 D. L. li. 137.— CAN. 

p. Trustee.] — I^akk v. Phcexix 
Insurance Co. (1859), 19 IJ. C. R. 

110.— CAN. 


Q- .] — Richards v. Liverpool 

& London Fire & Life Insurance 
Co. (1866), 25 U. C. R. 400.— CAN. 

•] — L AIDE AW V. Hartkoru 

(1915), 32 W. L. R. 697 ; (1916), 34 
W. L. R. 993 ; 9 W. W. R, 385 ; 1(] 
W. W. R. 1063 ; 24 D. L. R. 884.— CAN 

t. .1 — Greek Catholic Ru 

thenian Church of East Selkirk, 
Trustees v. Portage La Prairii 
Farmers Mutual Fire Insuranci 
Co., [19171 1 W. W. R. 249.— CAN. 

a. Yearly tenunt.] — Crookfohd v 
London & Liverpool Fire Insur 
ANCE Co. (1861), 10 N. B. R. (5 All. 
152. — CAN. 

b. Curtesy tenant.] — Caldwell « 
Stadacona Fire & Life Insurancj 
Co. (1883), 11 S. C. R. 212.— CAN. 


c. TenarU for life.] — The tenant 
for life of a house has an insurable 
interest therein to the extent of her 
rights In the propertv. — lie Curry’s 
Estate (1900), 33 N. S. R. 392.— CAN. 

d. Owner of heruse — Honing no title 
in land on which built.) — Stevenson r. 
London & Lancashirf. Fire Assur- 
ance Co. (1866), 26 U. C. R. 148.— 
CAN. 

e. Indorsees of warehouse receipts .] — 
McBride v. Gore District Mutual 
Fire Insitrance Co. (1870), 30 U. C. R. 
451.— CAN. 

f. .1 — Box V. l^oviNciAL In- 
surance Co. (1871), 18 Gr. 280.— 
CAN, 


— Receipts given as security.] 
— Parsons v. queen Insurance Co. 
(1878), 29 C. P. 188.— CAN. 

h. Mortgagor.] — Kelly v. Liver- 
pool, London & Globe iNsiniANCK 
Co. (1871), N. B. Dig. 422.— CAN. 

k. Tenant in comnwn — In sole 
possession.] — McIntosh r. Ontario 
Bank (1873), 20 Or. 24.— CAN. 


1. Debtor — After execaiion of deed 
of assignment — Deed ineffectual. 1 — 
Paulee V. Agricultural Insitranch 
Co. (1876), 16 N. B. R. (3 Pug.) 476.— 

CAN. 


m. Owner — 2'Ule in nominee.] — 


IhcTTiORKW V. Grand River Farmers’ 
Mitual Insurance Co. (1877), 28 
C. P . 70.— CAN. 

»a. Married woman — Business carried 
on by fcu«6ond. 1 — Butler v. .Standard 
Fire Insurance Co. (1879), 4 A. K. 
391.— CAN. 

bb. Lender — Equitable interest in 
ship .] — CI.ARK V. SCO'ITISH IMPERIAL 
Fire Insurance Co. (1879), 4 8. C. II. 
192, 706.— CAN. 

00 . Vendor — With right of re- 
demption. ] — Ottawa A gricultubal 
Insurance t’o. c. Sheridan (1880), 
5 S. C. R. 157.— CAN. 

dd. Having partial interest .] — 

Keefer v. Pikenix Insurance Co. 
OF Hartford (1899), 26 A. R. 277.— 
CAN. 

00 . .] — Re McCixjud & 

Liquidator op Dominion Furniture 
C o., Ltd., 11923J 1 W. W. R. 968.— 

CAN. 

fl, Particular interest — Not 

specified in policy.] — Mollison v. 
victoria Insurance Co. (1883), 2 
N. Z. L. R. 177 (S. C.).— N.Z. 

gg. Partner — Retired from pariner- 
ahtp — Retaining liabilities under mori- 
gage.y—KjMiN v. Union Fuie Insur- 
ance Co. (1883), 3 O. R. 234.— CAN. 

hh. Railway company .] — Canadian 
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2578. Shareholder In company — As regards assets 
of company.] — Macaura v . Northern Assurance 
Co., No. 2572, ante. 

Tenant for life — In respect of Improvements.] — 

See Settled Land Act, 1926 (c. 18), s. 88 (1); 
Sbitlements. 

Trustees — During minority of tenant for life.] — 

See Settled L.and Act, 1925 (c. 18), s. 102 (2) (e) ; 
Settt.ements ; Trusts. 

2579. Vendor selling land compulsorily — Loss 
after contract but before completion — Vendor’s 
title accepted by purchasers.] — In May, 1808, pltf. 
insured certain houses, of which he was seised in 
fee, in dcfts.’ office against loss or damage by fire. 
The insurance was continued up to Lady Day, 
1876. In Dec. 1872, the Metropolitan Board of 
Works, unknown to dcfts., served pltf. with a notice 
to treat in respect of certain premises, in pursuance 
of statutory powers enabling them so to do ; & 
in May, 1873, the amount of compensation to be 
paid was duly fixed by an arbitrator. In May, 
1875, the said premises were injured by fire. 
At that time pltf.’s abstract of title had been 
accepted by the Board of Works, & a draft con- 
veyance to them was in course of preparation, 
but no purchase-money had been paid : — Held : 
pltf. had an insurable interest in the houses at the 
time when the fire occurred, such as would entitle 
him to recover from defts. — Collingridge v. 
Royal Exchange Assurance Corpn. (1877), 3 
Q. B. D. 173 ; 47 L. J. Q. B. 32 ; 37 L. T. 625 ; 42 
J. P. 118 ; 20 W. R. 112. 

Annotaliotis : — Distd. Eccl. Comrs. for England v. Royal 
Exchange Ahhco. Corpn. (1895), 11 T. L. R. 476. Refd. 
Rayuer v. Preston (1881), 18 Ch. D. 1 ; Castollalu v. 
Preston (1888), 11 Q. B. D. 380. 


Sect. 4.— AGENCY. 

Sec Part I., Sect. 14, ante. 


Sect. .5.— COMMENCEMENT AND DURATION 

OF RISK. 

2580. Commencement of risk — Policy “ from 
. . . until ” — Whether first day included.]— 

Certain goods insui'od against fire by a policy in 
which the insurance was expressed to be “ from 
Feb. 14, 1808, until Aug. 14, 1868, & for so long 
after as the said assured should pay the sum 
of 225 dollars at the above time mentioned.” 
The goods were destroyed by fire on the night of 
Aug. 14, 1868, the insurance not having been 
renewed : — Held : the insurance continued during 
Aug. 14, & the loss was therefore covered by it. 
Qu. : whether the insurance covered Feb. 14. — 
Isaacs v. Royal Insurance Co. (1870), L. R. 5 
Exch. 296 ; 39 L. J. Ex. 189 ; 22 L. T. 681 ; 18 
W. R. 982. 

Annotations : — Mentd. Lett v. Osborne (1882), 47 L. T. 40 ; 
Jie North, Exp. Hasluck, [1895] 2 Q. B. 264. 


2581. Interim protection note — Analogous 

to marine broker’s slip.] — Citizens Insurance 
Co. OF Canada v. Parsons, Queen Insurance Co. 
V. Parsons, No. 2537, ante. 

SeCf generally^ Part II., Sect. 4, sub-sect. 2, ante. 

2582. Signature of broker’s slip — Loss before 

premium paid or policy signed.] — Pltfs., a firm of 
merchants in New Zealand, in Oct. 1886, employed 
a firm of insurance brokers in London to effect for 
them insurances against fire upon goods in New 
Zealand. The brokers instructed B., an insurance 
broker at Lloyd’s, to effect a portion of the insur- 
ances, & B. prepared a slip containing particulars 
of the risk, which was initialled by deft. & other 
underwriters at Lloyd’s. Owing to a misunder- 
standing between the insurance brokers no policy 
was put forward for signature by deft. & the other 
underwriters, & in Feb. 1887, the goods in New 
Zealand were seriously damaged by fire. No 
premiums had then been paid, but two days after 
the fire the insurance premiums were paid by pltfs. 
to the insurance brokers. A policy was then 
tendered to deft, for signature, but he refused to 
sign it or to pay the amount for which he had 
initialled the slip. In an action to recover the 
amount : — Held : the slip formed a complete & 
binding contract of insurance, it was not subject 
to an implied condition that a policy should be put 
forward for signature within a reasonable time, &, 
in the absence of circumstances showing an intention 
on the iiart of pltfs. to abandon the insurance, they 
were entitled to recover. — Thompson v. Adams 
(1889), 23 Q. B. D. 361. 

Annoiaiion : — Distd. Rc Yager & Guardian Asscc. (1912), 

108 L. T. 38. 

2583. Acceptance of proposal.] — Adie & 

Sons v. Insurances Corpn., Ltd. (1898), 

T. L. R. 544. 

.] — See, also, No. 2626, post. 

2584. Renewal of policy — Days of grace for 
payment of renewal preiffiums — Payment after 
expiry — Whether policy enforceable.] — Fisher 
V. Brocas (1730), 2 Eq. Cas. Abr. 163 ; 22 E. R. 
139, L. C. 

2585. Tender of premium before expiry 

but after ioss.] — In a policy of insurance against 
loss by fire from half a year to half a year, the 
assured agree to pay the premium half yearly, 
“ as long as the insurers should agree to accept 
the same,” within fifteen days after the expiration 
of the former half year ; & it w'as also stipulated 
that no insurance should take place till the premium 
was actually paid ; a loss happened within 
fifteen days after the end of one half year, but 
before the premium for the next was paid : — Held : 
the insurers were not liable though the assured 
tendered the premium before the end of the 
fifteen days, but after the loss. — Tarleton v. 
Staniforth (1796), 1 Bos. & P. 471 ; 3 Anst. 
707 ; 126 E. R. 1015, Ex. Ch. 

Annotations: — Consd. Salvin v. James (1805), 6 East, 571. 

Apld. Want v. Blunt (1810), 12 East, 183 ; Simpson v. 

Accidental Death Insco. (1857), 2 C. B. N. S. 257. 


Pacific Ry. Co. v. Ottawa Firk 
Insurance Co. (1906), 11 O. L. R. 
466 ; 7 O. W. R. 353.— CAN. 

0 . Bank — In goods pledged. ] — 
British Columbia Hop Co. v. 

FmELITY-PHIENIX FiRE INSURANCE 
Co. (1914), 29 W. L. R. 136; 6 

W. W. R. 1539 ; 20 1). L. R. 102.— 

CAN. 

d. Part owner.] — Maldover v. 
Norwich Union Fire Insurance Co. 
(1917), 40 0. L. R. 632.— CAN. 

•. Assignee.] — Smith r. Niagara 
District Mutual Insurance Co. 
(1876), 38 U. O. B. 670.— CAN. 
f. .] — Lampert V. Weber & 


Doyle, [1923] 2 W. W. R. 1148.— CAN. 

g. Bond holder.] — Malcher & Mal- 
coMEsa V. King William’s Town 
Fire & Marine Insurance & Trust 
Co. (1883), 3 E. D. C. 271.— S. AF. 

PART III. SECT. 6. 

2683 i. Commenceitient of risk — Accept’ 
ance of proposal.] — Hanley v. Royal 
Exchange Assurance Corpn., [1924] 
3 D. L. R. 860 ; 2 W. W. R. 880 ; 34 
B. C. R. 222 j revsg., [1924] 1 D. L. R. 
107 ; 1 W. W. R. 21 ; 33 B. O. R. 
163.— CAN. 

h. .] — M'Elroy V. London 

Assurance Corpn. (1897), 24 R. (Ct. 


of Sess.) 287 ; 34 Sc. L. R. 247 ; 4 
S. L. T. 241.— SCOT. 

k. Renewal of policy.] — A Are 
policy is a contract for a year, & the 
renewal is a new & distinct contract. — 
Hanley r. Pacific Fire & Marine 
Insurance Co. (1883), 14 N. S. W. L. R. 
224 ; 9 N. S. W. W. N. 197.— AUS. 

l. Duredion of risk — Until can- 
celed by proper notice.] — Grant t>. 
Reliance Mutual Insurance Co. 
(1879), 44 U. C. R. 229.— CAN. 

m. .] — Bank op Com- 

merce V. British America Assurance 
Co. (1889), 18 O. R. 234.— CAN. 

n. .] — Barnes t>. 
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Insurance. 


Sect. 6 . — Commencement and duration of r isk. Sects. 
Q : Svh-sects. 1 & 2.] 


2686. Refusal by assured to pay 

higher rate-subsequent tender at higher rates.] — 

By a policy under seal referring to certain printed 
proposals, a fire office insured defts,' premises 
from Nov. 11, 1802 to Dec. 25, 1803, for a certain 
premium, which was to be paid yearly on each 
Dec. 25, & the insurance was to continue so long 
as the insured should pay the said premium at the 
said times, & the office should agree to accept it. 
By the printed proposals it was stipidated that the 
insured should make all future payments annually 
at the office within fifteen days after the day 
limited by the policy, upon forfeitme of the 
benefit thereof, ifc that no insurance was to take 
place till the premium were paid: & by a subse- 
quent advertisement, agreed to be taken as part 
of the policy, the office engaged that all persons 
insured there by policies for a year or more had 
been & should be considered as insured for fifteen 


days^ beyond the time of the expiration of their 
policies : — Held : notwithstanding this latter 
clause ; the assured having, before the expiration 
of the year, had notice from the office to pay an 
increased premium for the year ensuing, otherwise 
they would not continue the insurance, which 
the assured had refused ; the office was not liable 
for a lo^ which happened within fifteen days from 
the expiration of the year for which the insurance 
was made ; though the assured, after the loss & 
before the fifteen days expired, tendered the full 
premium which had been demanded. The effect 
of the whole contract, etc. taken together, being 
only to give the assured an option to continue 
the insmance or not doling fifteen days after the 
expiration of the year, by paying the premium 
for the year ensuing, notwithstanding any inter- 
vening loss, provided the office had not, before the 
end of the year, determined the option by giving 
notice that they would not renew the contract. 

Where the [renewal] premium is received the 
effect of it is to give the assured an assurance for 
another year, to be computed from the expiration 
of the first policy, & not from the expiration of the 
following fifteen days (Lord Ellenborough, C.J.). 
— Salvin V. James (1805), 6 East, 571 ; 2 Smith, 
K. B. 646 ; 102 E. R. 1407. 

Annotations : — Apld. Simpson v. Accidental Death Insce. 

fl857), 2 C. B. N. 8. 257. Refd. Want v. Blunt (1810), 

12 East, 183. 

2687. Date from which renewal policy 

runs.]— Salvin v. James, No. 2586, ante. 

Payment to insurer’s agent after 

expiry.]— No. 2917, post. 

2588. Receipt of premium covering lapsed 

policy — No specific appropriation to lapsed policy.] — 
Where pltfs. being agents for an insurance office 
remitted to it £100 “ for premiums,” <fe it appeared 
that the £100 was to the knowledge of the office 
in excess of what they owed as agents, & that 
the terms on which certain lapsed iiolicies should 
be renewed by the office for their benefit had been 
ascertained by consent : — Held : although there 


was not in the office any specific appropriation of 
any part of the £100 to the payment of the 
premiums on the lapsed policies, yet it must be 
taken to have been received on account thereof, 
& from the date of receipt there was a good con- 
tract for the renewal of the old insurances. — 
Kirkpatrick v. South Australian Insurance 
Co. (1880), 11 App. Cas. 177, P. 0. 

2589. Duration of risk — Policy ‘‘from . . . 
until ” — Whether last day included.] — Isaacs v. 
Royal Insurance Co., No. 2580, ante. 


Sect. 6.— ASSIGNMENT OF POLICY AND 
PROPERTY INSURED. 

Whether policy assignable.] — See Nos. 2641, 2642, 
ante. 

Effect of assignment of property insured.] — See 

Nos. 2541-2649, ante. 


Sect. 7.— CONSTRUCTION OF POLICY. 

Sub-sect. 1. — In General. 

See. generally. Part I., Sect. 3, sub-sect. 2, ante. 

2590. Latent ambiguity — Whether question for 
court or Jury.] — In an action upon a policy of 
fire insurance, if the evidence discloses a latent 
ambiguity in the policy so that it becomes neces- 
sary to go into the consideration of other docu- 
ments, & to resoit to parol evidence to solve that 
ambiguity, it ceases to be merely a question for 
the ct. on the construction of the instrument, 
& raises a question of fact which must be deter- 
mined by the jury. — Hordern v. Commercial 
Union Insurance Co. (1887), 56 L. J. P. C. 78 ; 
56 L. T. 240, P. C. 

2691. Warranty contained in proposal— Omitted 
from policy.] — By Quebec Insurance Act, arts. 
7034—7036, certain conditions are, as against the 
insurer, to bo deemed part of every contract of 
fire insurance, & no variation of them is to be 
binding upon the insured unless it is printed upon 
the policy in a prescribed manner. Applts. were 
insured by resps. in respect of buildings forming 
part of an explosives manufactory. The policy 
contained the following warranty, ” warranted 
free of claim for loss or damage caused by explosion 
of any of the materials used on the premises.” 
These words appeared upon the slip by which 
applts. proposed the insurance, but were not 
printed on the policy in the prescribed manner, 
under one of the statutory conditions resps. were 
to be liable for “ all loss caused by any explosion.” 
A fire broke out upon the insured premises, fol- 
lowed by an explosion which caused further fires 
& explosions ending in the destruction by fire or 
explosion of practically the whole of the insured 
buildings. Applts. sued resps. upon the policy : 
— Held: (1) subject to the requirements of tne 
Act, the warranty applied to loss by any explosion, 
not merely to loss b> an explosion originating a 


Dominion Qbanob Mutual Fire 
Insuranob Absoon. (1894), 25 0. R. 
100.— <5AN. 


o. .1 — Skillings c 

Royal Insurance Co. (1903), 2: 
C. L. T. 294 ; 2 O. W. R. 123, 761 
6 O. L. R. 401.— CAN. 


p. .1 — Veltre r. London 

& Lancashire Fire Insurance Co., 
Ltd. (1917), 13 O. W. N. 168; 39 
D. L. R. 221 ; 40 0. L. R. 619.— CAN. 


Q. Non payment of wemium.] 

• Oxford Permanent Building 


& Savings Society v. Waterloo 
County Mutual Fire Insurance 
Co. (1877), 42 U. C. R. 181.— CAN. 

r. Cancellation after loss.] — Brown 
V. British Abierioa Assurance Co. 
(1875), 25 C. P. 61 4.— CAN. 

PART III. SECT. 7, SUB-SECT. 1. 

t. Policy on different kinds of 
goods. ] — A policy of Inf^nraDce on 
several different kinds of (foods for 
separate amounts of each Is, In effect, 
a separate policy on eacn class. — 
Lindsay v. Lancashire Fire Insur- 


ance Co. (1874), 34 U. C. R. 440.— 
CAN. 

a. Receipt wider than policy.] — 
Where It appeared that the intern 
receipt was intended to cover & did 
cover goods not included In the policy 
subsequently issued : — Held : the right 
of action on the receipt remained, & 
the insured was entitled to recover lor 
all hifl goods. — Wyld e. Liverpool, 
etc. Insubanok Co. (1878), 23 Gr, 
442 ; affd. 1 S. C. R. 604.— CAN. 

b. Jnswance of special class of 
goods — General class not included.]—’ 
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firo to Cover which the influrance was extended by 
the statutory condition ; (2) a variation of a 

statutory condition not printed in the prescribed 
manner was invalid, although it had formed part 
of the insured’s proposal ; but (3) the warranty 
was vidid so far as it excluded loss caused by an 
explosion incidental to a fire, since the statutory 
condition referred only to loss by explosion origi- 
nating a fire ; & (4) an inquiry into the loss due 
respectively to fire & explosion was rightly ordered. 
— Curtis’s & Harvey (Canada), Ltd., v. North 
British & Mercantile Insurance Co., [1921] 

1 A. C. 303 ; 8vb nom. Curtis’s & Harvey 
(Canada), Ltd. v. North British & Mercantile 
Insurance Co., Curtis’s & Haiivey (Canada), 
Ltd. V. Guardian Assurance Co., 90 L. J. P. C. 
9 ; 124 L. T. 259 ; 37 T. L. R. 40, P. C. 

Annotation : — As to (3) Distd. Palatine Insce. v, Gregory 

(1925), 42 T. L. K. 4. 

2592. Evidence — What evidence admissible.] — 

(1) Pltfs., who were turpentine distillers, effected 
a floating policy of insurance with defts. on mer- 
chandwe in any warehouse, shed, wharf, quay or 
yard, in a certain district, except in any building 
in which the assured might have a specific assur- 
ance.^ Pltfs. had a specific insurance upon the 
building, but not upon goods in the distillery, 
around which there was a space, pursuant to Act 
of Parliament, in which a large quantity of goods 
was destroyed by fire : — Held : tliis space was not 
to be considered as a part of the building of the 
distillery, & therefore that it was not covered by 
the specific insurance, but came within the mean- 
ing of the word “ yard ” in the floating policy. 

(2) The only plea upon the record was a plea of 
payment : — Held : neither a specific policy upon 
goods in the yards, which had been effected by 
pltfs. with defts. at a higher premium than the 
floating policy, but which had been cancelled by 
defts. on account of the hazardous nature of the 
premises, nor letters of pltfs., were admissible to 
prove that pltls. themselves did not consider the 
yards were covered by the policy ; nor the 
evidence of parties connected with insurance 
offices, to show that the insurers did not so under- 
stand it ; unless there were any question of 
whether or not good faith had been used, or a 
custom of trade could be shown extending to the 
assured, as well as the assurers. Nor the evidence 
of merchants of the place, that goods deposited 
in places covered by a specific policy are not con- 
sidered as being within a floating policy. Nor 
evidence that a floating policy does not cover 

oods specially hazardous. (3) Pltfs. were not 
ound by a statement of the amount of goods 
covered by the policy, which they had rendered 
to defts. shortly after the fire, but which turned 
out to be incorrect. — Platt v. Young (1843), 

2 L. T. O. S. 17, N. P. ; suhseaitent proceedings. 
2 L. T. O. S. 370. 

2693. — — Policy not ambiguous.] — A 

policy of insurance mentioned a building, oil- 
null, of one floor only, with stone & tile, occupied 
by , for crushing of linseed & grinding of 


dyewood, but no refining of oil therein, £1,000 ; 
on fixed machinery & millwright works, including 
aU the standing & growing gear therein, £1,000 ; 
one engine house adjoining the miU, £200 ; one 
steam engine therein, £300 ; one logwood ware- 
house, in which chopping dyewood is performed, 
conununicating with the miU, £200 ; one ware- 
house on the other side of the mill, to the east 
side, merely for the stowing of goods, £300 : — 
Held : there was no ambiguity in the policy, & 
evidence was not receivable to show that it was 
intended to insure the machinery & gear in the 
logwood warehouse. — Hare v. Barstow (1844), 8 
Jur. 928. 

See, generally, Deeds, Vol. XVII., pp. 302 
et seq. 


Sub-sect. 2. — Particular Words and 
Phrases. 

See, generally. Part I., Sect. 3, sub-sect. 2, E., 
ante. 

2594f. Building — Open space surrounding dis- 
tillery.] — Platt v. Young (1843), 2 L. T. O. S. 
370. 

2595. Whether stained glass roof included.] 

— Royal Insurance Co. v. Westminster Fire 
Insurance Co. (1877), cited in Halsbury’s Laws 
of England, Vol. XVII, p. 628. 

2596. Civil commotion — Rioting not amounting 
to rebellion.] — Langdale v. Mason (1780), 2 
Marshall on Marine Insurance, 3rd ed. 793 ; 2 
Park’s Marine Insurances, 8th ed. p. 965, N. P. 
Annotations : — Distd. London & Manchester Plate Glass 

Co. V. Heath, [1913] 3 K. B. 411. Refd. Rogers v. Whit- 
taker, [1917] 1 K. B. 942 ; Curtis v. Mathews, 11919] 1 

K. B. 425. 

2597. ** Destruction ** by government — Whether 

confined to intentional destruction.] — Pltfs.’ pre- 
mises in Dublin & the contents thereof were in- 
sured by a policy which covered loss & damage 
“ directly caused by war, bombardment, military 
or usurped power, or by aerial cratt, hostile or 
otherwise, ... & fire . . . directly caused by 
any of the foregoing, whether originating on the 
premises insured or elsewhere,” The policy con- 
tained a proviso that no claim was to attach for 
‘‘ destruction by the Govt, of the country in which 
the property is situated.” During the currency 
of the policy certain persons, styling themselves 
a Provisional Govt., proclaimed an Irish Republic 
& occupied with armed forces the General Post 
Office & other public buildings in Dublin. The 
General Post Office was bombarded by the military 
forces of the Crown with shell, & as a result it 
caught fire. The conflagration spread & destroyed 
pltfs.* premises their contents. In an action on 
the policy: — Held: (1) pltfs.’ loss was caused, 
not by a mere riot or civil commotion, but by civil 
strife amounting to warfare ; (2) the policy 

covered loss from fire caused by a bombardment 
carried on by the forces of the Crown ; (3) the 
proviso only applied to the intentional destruction 


The policy sued upon was effected on 
largo ciuantitites of wool purchased 
during the wool season, & kept separate 
from pltf.’s general stock. A prior 
insurance in another co. was on a 
general stock of goods, which included 
wool pickings, being small quantities 
urchased out of the wool season & 
ept in the general storehouse ; — Held : 
not deemed to cover wool purchased 
during the wool season. — P aksons r. 

g tJEEN Insurance Oo. (1878), 29 
. P. 188.— CAN. 

0 . Inclusion of co • insurance 


dauae.”] — Eokardt v. Lancashire 
Insurance Oo. (1900), 21 0. L. T. 
136 ; 31 S. C. R. 72.— CAN, 

d. Policy subject to mortgage clause,] 
— London Loan & Savinus Co. of 
Canada w. Union iNStmANCB Co. op 
Canton, Ltd., 11925) 4 D. L. R. 676 ; 
affg. 66 O. L. R. 590. — CAN. 

PART III. SECT. 7. SUB-SECT. 2. 

2696 i. Civil commotion — Rioting not 
amounting to rebellion .} — Civil com- 
motion means, not on act or ocourrence, 
but a state or condition of things which 


might last over a period in which there 
was a temporary suspension of actual 
tumult & by the term is implied a dis- 
turbance on a somewhat extensive 
scale amongst the citizens of the State, 
something more than a riot &; less than 
an actual insurrection, & directed to a 
common purpose. — Lindsay & Pibie 
V. Genekad Accident Fire & Life 
Assurance Corpn., Ltd., [1914] 
App. D. 574.— S. AF. 

•. .] — Craio V. Eagle Star 

& British Dominions Insurance Co. 
(1922), 56 1. L. T. 145.— IR. 
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Sect. 7 . — Cmisi ruclion of policy : Sub-sects. 2 (fc 3.] 

of property by the Govt. ; & pltfs. loss was, 

therefore, recoverable under the policy. —Curtis 
& Sons v. Mathews, [1918] 2 K. B. 82o ; 119 
L. T. 78 ; 34 T. L. R. 616 ; 17 L. G. R. 291 ; 24 
Com. Cas. 57, C. A. 


2598. “ Dwelling-house -Of Insured— Insured 
a lodger living in one room.]— Goods insured 
were described in the policy to be in the dwelling- 
house ot the insured. The insured had only one 
room, as a lodger, in which the goods were : — 
Held : correct! y described within a condition, 
that “ the houses, buildings, or other places where 
goods are deposited & kept, shall bo truly & 
accurately described : ” such condition relating 
to the construction of the house, & not to the 
interest of the parties in it. — Friedlander v. 
London Assurance Co. (1832), 1 Mood. & R. 
171, N. P. 


2599. Explosion — Whether limited to explosion 
causing fire.] — Stanley v. Western Insurance 
Co., No. 2635, post. 

2600. Gas — Illuminating coal gas.] — Stanley r. 
Western Insurance Co., No. 2035, post. 


2601. “ Goods in trust *’ — Goods in possession 
of bailee — Warehouseman.] — Waters v. Monarch 
Life Assurance Co., No. 2568, ante. 

2602. .] — A policy of fire insur- 

ance expressed the insurance to be on “ mer- 
chandise the assured’s own, in trust or on com- 
mission for w’hich they are responsible ” in or on 
certain specified warehouses, vaults, wharves, etc. 
Wliile the policy was in force certain chests of tea, 
on a w^harf included in the policy, were destroyed 
by fire. These teas had been deposited in bond 
by the importer with the wharfinger : the assured 
had purchased them from the importer, & the 
warrants had been indorsed in blank by him to 
the assured. Before the fire occurred the assured 
had resold the teas in specified chests to cus- 
tomers, & had been paid for them ; they held, 
however, the warrants on belialf of the customers, 
but merely for the convenience ot paying, if re- 
quired, the charges necessary for clearing the teas 
payable by such customers : — Held : the policy 
applied only to goods belonging to the assured, 
or for which they were responsible, & the property 
in the teas having, at the time of the fire, passed 
to the purchasers, they were then at the pur- 
chasers’ risk, & were consequently not covered 
by the policy. — North British & Mercantile 
Insurance Co. v. Moffatt (1871), L. R. 7 C. P. 
25 ; 41 L. J. C. P. 1 ; 25 L. T. 602 ; 20 W. R. 
114. 


Annotation: — Distd. Martiueau v. Kitchintr (1K72), L. K. 
7 Q. B. 436. 

2603. Inn — Whether cqflee house included.] — 

A coffee house is not an inn, within the meaning 
of a policy of insurance against fire, enumerating 
the trade of an innkeeper with others, as double 
hazardous. — D 05 d. Pitt v. Laming (1814), 4 
Camp. 73, N. P. 

Annotaliona : — Consd. Re Universal Non-Tarlft Fire Insco. 
Forbes’ Claim (1875), L. K. 19 Eq. 485. Uentd. Greon- 
siade V. Tapscott (1834), 1 Cr. M, & K. 55 ; Wilson v. 
Wilson (1854), 14 C. B. 616 ; PlUllips v. Henson (1877), 
3 C. P. D. 26. 


2604. ** Insurrection riots, civil commotion or 
military or usurped power ” — Damage by bomb 
from enemy airship.] — Damage by fire caused by a 
bomb from an enemy Zeppelin is within the ex- 
ception in a policy of fire insurance of damage “ re- 
sulting from insurrection, riots, civil commotion, 
or military or usurped power.” — Rogers v. Whit- 


taker, [1917] 1 K. B. 942 ; 86 L. J. K. B. 790 ; 
110 L. T. 249 ; 33 T. L. R. 270. 

Annotations: — FoUd. Curtis v. Mathews, [1918] 2 K. B. 

825. Reid. Upjohn v. Hitchens, Upjohn v. Ford, [1918] 

1 K. B. 171. 

2605. ** Invasion^ foreign enemy, military or 
usurped power ** — Damage by mob.] — Covenant 
upon a policy of insurance from fire, proviso that 
dofts. shall not be liable in case the house be 
burnt by reason of any invasion, foreign enemies, 
or any military or usurped powder. The house 
was bui'nt by a mob at Norwich, this is not within 
the proviso. — D rinkwatbb v. IjONDOn Assur- 
ance CoKPN. (1767), 2 Wils. 363; Wilm. 282; 
95 E. R. 863. 

Annotations: — Consd. llogors v. Whittaker, [19171 1 K. B. 

942. Refd. Upjohn v. Hitchens, Upjohn v. Ford, [1918] 

2 K. B. 48 ; Curtis v. Mathews, [1919] 1 K. B. 425. 

2606. Incendiarism by private persons during 

military occupation.] — Where goods are insured 
against loss or damage by fire under a policy which 
excepts the insurers from liability for losses due 
to incendiarism arising out of {inter alia) invasion, 
act of foreign enemies, hostilities or warlike 
operations, riot, civil commotion, rebellion, exer- 
cise of military or usurped power ; A; where goods 
so insured were destroyed by fire at Smyrna 
during the military occupation of that town by 
the Turks in Sept. 1922, but, as the result of loot- 
ing or outrage by private persons : — Held : such 
losses by incendiarism in these circumstances 
were witliin the scope of the exceptions clause, 
& therefore, the insurers were not liable under the 
terms of the policy. — A merican Tobacco Co. 
Incorporated v. Guardian Assurance Co., 
Ltd., Society Anonyme Des Tabacs D’Obient 
ET D’ Outre Mer v. Alliance Assurance Co. 
(1925), 09 Sol. Jo. 021, C. A. 

2607. “Linen” — Insurance of stock-in-trade — 
Insured not a linen draper.] — If a person who is 
not a linen draper, insures his ” stock-in-trade, 
household furniture, linen, wearing apparel & 
plate,” by a policy against fire, this will not pro- 
tect linen drapery goods subsequently purchased 
on speculation ; & the word linen in the policy 
must be confined to household linen or linen used 
by way of apparel. — W atchorn v. Langford 
( 1813), 3 Camp. 422, N. P. 

2608. Loss or damage by fire — Whether excessive 
heat during manufacture Included — No combustion.] 
— ^An insurance ” against all damage which the 
assured shall suffer by fire on stock & utensils in 
their regular built sugar house,” does not extend 
to damage done to the sugar by the heat of the 
usual fires employed for refining, being accumu- 
lated by the mismanagement of the assured, who 
inadvertently kept the top of their chimney 
closed. — A ustin v. Drews (1816), 6 Taunt. 436 ; 
2 Marsh. 130 ; 128 E. R. 1104. 

Annotation : — Consd. Marsdon v. City & County Absoc. 

(1865), 35 L. J. C. P. 60. 

Proximate cause.] — See Sect. 6 , sub-sect. 4, 

post. 

2609. “ Military power ” — Government military 
power Included.] — C urtis & Sons v. Mathews, 
No. 2697, ante. 

2610. “ Premises.”] — The word ” premises ” 
although in popular language it is applied to build- 
ings, in legal language, means the subject or thing 
previously expressed. A policy of insurance 
against fire was effected on a ship. The policy 
contained a proviso to the effect, that it «& the 
insurance thereby made, should be subject to the 
several conditions & regulations thereto & thereon 
expressed, so far as the same were or should be 
applicable. One of these conditions (all of which 
were primarily intended to apply to the insurance 
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of houses & buildings, & were in the form used 
for that purpose), provided, amongst other things, 
that if more than twenty pounds’ weight of gun- 
powder should be “on the premises “ at the time 
when the loss happened, such loss would not be 
made good : — Held : the proviso in question was, 
under the circumstances applicable to the case 
of the ship insured. — B eacon Life & Fire Assur- 
ance Co. V. Gibb (1862), 1 Moo. P. C. C. N. S. 73 ; 

I New Rep. 110 ; 7 L. T. 574 ; 9 Jur. N. S. 185, 

II W. R. 194, 1 Mar. L. C. 269 ; 15 E. R. 630, 
P, C. 

AnnotcUion : — Hentd. County Hotel & Wine Co. v. L. & 

N. W. Ry., 119181 2 K. B. 251. 

2611. Stock-in-trade.] — W atchorn v. Lang- 
ford, No. 2607, ante. 

2612. Insiued a corndealer & seedsman — 

Whether hops or matting Included.] — A policy of 
insurance against fire was effected by a corn- 
dealer & seedsman upon his “ stock-in-trade con- 
sisting of corn, seed, hay, straw, fixtures & utensils 
in business ’’ : — Held : upon the terms of that 
policy he could not recover for a loss by fire of 
hops or matting, although the jury found that 
hops & matting usually formed part of the stock- 
in-trade of a corndealer & seedsman in the place 
where pltf. carried on his business. — J oel v . 
Harvey (1857), 29 L. T. O. S. 75 ; 5 W. R. 488. 

2613. “ Stored or kept ** — Supply of gasoline kept 
for cooking purposes.] — In an action upon a fire 
insurance policy, the co. relied upon a statutory 
condition protecting from liability “ for loss or 
damage occurring while gasoline is stored or kept 
in the building insured.” It appeared that the 
fire was caused by a small quantity of gasoline 
in a stove which was being used for cooking pur- 
poses, no other gasoline being in the building : — 
Held : whatever the precise signification of the 
words “ stored or kept,” there was no infringement 
of the condition having regard to the ordinary 
meaning of the words used. — T hompson v. Equity 
Fire Insurance Co., [1910] A. C. 592 ; 80 L. J. 
P. C. 13 ; 103 L. T. 153 ; 26 T. L. R. 616, P. G. 

2614. Subject to average ” — Whether average 
clause implied — No average clause attached — 
Lloyd’s policy.] — A timber yard, as a whole, was 
insured by a Lloyd’s policy for £11,450, & in three 


zones by various fire insurance cos. for £25,500. 
On zone B. there was only one co.’s policy for 
£3,000. The value in the three zones was £36,500, 
viz. £1,940 in zone A. £13,260, in B. & £21,300 in 
C. ; & £12,850, viz. £1,900 in zone A., £9,400 in 
B. & £1,550 in C. — was the value of the timber 
burnt. The Lloyd’s policy was expressed to be 
“ subject to average,” but had no average clause 
attached : — Held : the system of marshalling the 
policies, so as to apply the Lloyd’s policy the 
co.’s policy for £3,000 ratably to the loss in zone 
B. & the then unexhausted portion of the Lloyd’s 
ratably with the other policies on zones C. & A. 
respectively, could not be introduced by the words 
“ subject to average ” in a Lloyd’s policy. On 
this policy pltfs., being insured on only a portion 
of the goods at risk, must be considered as being 
their own insurers for the difference, & must bear 
a ratable share of the loss accordingly. 

Whether the average clause is attached to a 
Lloyd’s policy or not, if the policy is expressed to 
be “ subject to average,” it is according to the 
usage of Lloyd’s the same as if the clause were 
attached. — Acme Wood Flooring Co., Ltd. v. 
Marten (1904), 90 L. T. 313 ; 20 T. L. R. 229 ; 
48 Sol. Jo. 262 ; 9 Com. Cas. 157. 

2615. “ To pay same as may be settled ” on 
another policy — Fraudulent claim dismissed — 
Whether a “ settlement.”] — Beauchamp v. 
Faber, No. 2622, post. 

2616. “ War, bombardment, military or usurped 
power” — Rebellion amounting to warfare.] — 
Curtis & Sons v. Mathews, No. 2597, ante. 

2617. ” Yard ” — Open space surrounding dis- 
tillery — Required by statute.] — Platt v. Young, 
No. 2592, ante. 


Sub-sect. 3. — Conditions. 

2618. Misrepresentation & fraud — Claim for ex- 
cessive amount.] — Pltf. effected a policy of insur- 
ance against fire, with a condition that pltf. should 
forfeit all benefit under the policy, if there were 
any fraud or false swearing in the claim he made. 
A fire ensued, & pltf. made affidavit of damage 


26111. "Stock-in-trade.”] — Bowes v. 
National Insurance Co. (1880), 20 
N. B. R. 437.— CAN. 

2613 i. “ Stored or kept ” — Supply of 
gasoline kept for cooking purposes .] — 
Patterson v. Central Canada Insur- 
ance Co. (1910), 20 Man. L. R. 295. — 
CAN. 

f. “ Main ’building .”] — ^tna In- 
surance Co. V. A.-G. OF Ontario 
(1890), 18 S. C. R. 707.— CAN. 

g. “ Cheners.”] — A condition pro- 
vided that property must be insured 
In the names of the owners. The 
policy was on grain insured in the 
name of pltf., who had given ware- 
house receipts for it, indorsed to 
certain hanks : — Held : such banks 
were the owners, by virtue of these 
receipts, not pltf., & the condition 
was broken. — McBride v. Gore Dis- 
trict Mutual Fire Insltianob Co. 
(1870), 30 U. C. R. 451.— CAN. 

h. “ Flour ” — JVhether unfilled flour 
hags.] — Paper batrs for flour not 
filled burned in a mill : — Held : not 
covered by a policy upon the flour. — 
Hutchison v. Niagara District 
Mutual Fire Insurance Co. (1876), 
2 Ont. Dig. 3351.— CAN. 

k. " Risk.”] — Prosser v. Ocean 
Accident & Gdarani'ke Corpn. (1910), 
29 N. Z. L. R. 1157.— N.Z. 

l. “ While occupied as a dweU- 

Ross V. Scottish Union & 
National Insttranob Oo. (1918), 41 


O. L. R. 108 ; .39 D. L. R. 528 ; 13 
O. W. N. 191.— CAN. 

m. “ Effects any other insurance 
thereon.”] — Rogers v. General Ac- 
cident Fire & Life Assurance 
Corpn., Ltd., Rogers v. Mercantile 
Fire Insurance Co. (1918), 42 O. L. R. 
419 ; 14 O. W. N. 49 ; 42 D. L. R. 656.— 
CAN, 

n. Usual vacation season.] — 'The 
phrase “ usual vacation season ” in 
a policy of Are insurance on a school 
building means, in the absence of a 
provision to the contrary the season 
of “ vacation " as defined by School Act, 
1920, 8. 176. — Stony Plain v. Home 
Insurance Co., fl924] 3 W. W. R. 952 ; 
19 Sas. K. L. R. 110.- CAN. 

o. '* Untenanted.”] — Spahr v. North 
Waterloo Farmers Mutual Fire 
Insurance Co. (1899), 20 C. L. T. 177 ; 
31 O. R. 525.— CAN. 

p. “ Seizure”] — Mat v. Standard 
Fire Insurance Co. (1880), 5 A. 11. 
605.— CAN. 

PART III. SECT. 7. SUB-SECT. 3. 

2618 i. Misrepresentation & fraud — 
Claim for excessive amount.] — Stevens 
V. London Assurance Corpn., 
Stevens v. Scottish Union & 
Nationak Insurance Co. (1899), 20 
N. S. W. L. R. (L.) 153.— AUS. 

2618 il. .] — Park w. Phcenix 

Insurance Co. (1859), 19 U. C. R. 
110.— CAN. 


2618 iii. .) — A condition 

declared that if there should be any 
fraud, overcharge or false swearing, 
claimant should forfeit all claim under 
the policy. Idtf. made a false declara- 
tion as to the value of the goods lost 
by the fire : — Held : he could not 
recover the insurance. — Cashman v. 
London & Liverpool Insurance Co. 
(1862), 10 N. B. R. (5 AU.) 246.— CAN. 

2618 iv. .] — Loxgley v. 

Northern Insurance Co. (1879), 12 
N. S. R. (3 11. & C.) 516.— CAN. 

2618 V. .] — Gastonquay v. 

Sovereign Fire Insurance Co. (1882), 
15 N. S. R. (3 R. & G.) 334.— CAN. 

2618 vi. .] — Harris v. 

Waterloo Mutual Fire Insurance 
Co. (1886), 10 0. R. 718.— CAN. 

2618 vii. .] — A false state- 

ment in the proofs of loss by fire that 
goods were destroyed which, in fact, 
had not existed, vitiates the claim for 
insurance under a policy oontaiulng 
the statutory conditions, notwithstand- 
ing the fact that there were goods 
actually damaged to an amount 
exceeding that of the policy, if the 
amount of the policy be but port of 
the total insurance & the inclusion 
of the false claim adds to the sum for 
which the co. is justly liable. — 
l^pLK Leap Milling Co., Ltd. v. 
Colonial Assurance Co., [1917] 2 
W. W. R. 1091 ; 36 D. L. R. 202 ; 27 
Man. L. R. 621.— CAN. 
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to the extent of £1,086. Having sued for the 
amount, & a jury having found a verdict for him, 
with only £600 damages, the ct. granted a new 
trial. — Levy v. Baillie (1831), 7 Bing. 349; 6 
Moo. & P. 208 ; 9 L. J. O. S. C. P. 108 ; 131 E. R. 
135. 

2019. .] — Britton v. Royal Insur- 

ance Co., No. 2530, ante. 

2620. .] — Chapman v. Pole, P. O., 

No. 2531, ante. 

2621. .] — Re Carr & Sun Fire In- 

surance Co. (1897), 13 T. L. R. 186, C. A. 

2622. .1 — Pltf. insured his stock-in- 

trade with the Sun Insurance Office, & the profits 
of his business with defts., underwriters at Lloyd^s. 
Both policies were against loss by fire. The 
Lloyd’s policy contained the following clause i 
“ In the event of fire to pay the same percentage 
as may be settled by the Sun on their policy.” 
A fire having taken place at pltf.’s premises, he 
made a claim against the co., which was referred 
to arbn. The umpire found the value of the stock 
on the premises at the time of the fire, but he 
found also that the claim was so exaggerated as to 
be fraudulent, &; that by reason of the provisions of 
the co.’s policy nothing was due under that policy. 
Pltf. then brought this action on the Lloyd’s 
liolicy to recover a loss of profits : — Held *• the 
co. had not “ settled ” within the meaning of their 
policy, & therefore pltf. was not entitled to re- 
cover on the Lloyd’s policy. — Beauchamp v. 
Faber (1898), 14 T. L. R, 544 ; 3 Com. Cas. 802. 

Annotation : — Rsfd. Street v. Royal Exchange Assco. (1914), 

111 L. T. 235. 

2623. Whether necessarily fraudulent.] 

— Goulstone V. Royal Insurance Co., No. 2571, 
ante. 

2624. .] — Where an excessive 

& exaggerated claim is made by a policy holder 
& resisted by a fire insurance co., such a claim 
will not preclude the policy holder from recovering 
the real value of the goods burnt & damaged, 
unless the claim is fraudulently made by the 
policy holder in the sense of endeavouring to 
obtain from the co. money he has no right to. — 
Norton v. Royal Fire & Life Assurance Co. 
(1885), 1 T. L. R. 460, C. A. 

2625. Restrictions as to storing explosives — 
Whether reasonable — Insured traders in explosives.] 
— ^Among the conditions contained in a policy of 
fire insurance, it was provided, that the policy was 
to be void, if at any time there was more than 56 lbs. 
weight of gunpowder on the insured premises, 
unless specially provided for in the policy. The 
insured premises were used for general trade, &: 


the assured sold, among other things, ^npowder, 
but no special insurance was made for the assured 
having more than 66 lbs. weight of gunpowder on 
the premises : — Held : the condition limiting the 
amount of gunpowder was not unreasonable, & 
was not discharged by the specification, of stock- 
in-trade (including hazardous) in the po 
M'Ewan V. Guthridge (1800), 13 Moo. P. C. 0. 
304 ; 8 W. R. 265 ; 15 E. R. 114. 

What amounts to storing .] — Compare No. 

2613, ajite. 

2626. Payment of premiums — Whether policy 
attaches before payment — No negative condition 
in policy — Whether implied.] — In a policy of fire 
insurance, in the absence of a provision, that the 
policy is not to attach until payment of the pre- 
mium, such a provision will not be implied. — 
Keixy V . London & Staffordshire Fire In- 
surance Co. (1883), 1 Cab. & El. 47. 

2627. Negative condition In policy — 

Payment recited In policy .] — Resps. effected poli- 
cies of fire insurance with applts. A condition of 
the policies was that no additional insurance on 
fhe property covered was allowed except with the 
consent of the co. indorsed thereon, & the policies 
were to be void on broach of the condition. 
Shortly before the occurrence of a fire, resps. took 
out a policy in another co., by which it was exe- 
cuted. A condition of this policy was that it 
should be of no effect unless the premium due had 
been wholly or partially paid. No payment was 
made in respect of it : — Held: there had been no 
breach of the condition in the policy issued by 
applts. — Equitable Fire & Accident Office, 
Ltd. V. Chfng Wo Hong, [1907] A. C. 90 ; 76 
L. J. P. C. 31 ; 96 Iv. T. 1 ; 23 T. L. R. 200, P. C. 

2628. Double Insurance — Failure to declare 
further insurance — Goods insured not affected by 
second Insurance.] — Pltfs. effected a policy of in- 
surance with deft, as chairman of a fire insurance 
co. for £3,000, “ on wool in bales or fleeces ‘ greasy ’ 
& ‘ washed,’ in all or any shed or store, on station, 
or in transit to S. by land only, or in any shed 
or store, or in any wharf in 8., until placed on ship.” 
The policy contained a provision as follows : ” No 
claim shall be recoverable if the property insured 
be previously or subsequently insured elsewhere, 
unless the particulars of such insurance be notified 
to the co. in writing.” Pltf. subsequently effected 
an insurance with a marine insurance co. to cover 
£16,500 upon wool, the risk being described as 
” at & from the River H. to S. per ships & steamers, 
& thence per ship or ships to I^ndon, including the 
risk of craft from the time that the wools are first 
waterborne & of transhipment or landing & re- 
shipment at S.” The frequent practice at the port 


q. As to compliance with 

cond itions.] — Crowley v. Aoricul- 
TURAL Mutual Assurance Asbocn. of 
Canada (1871), 21 C. P. 667.— CAN. 

r. Proof of fraud — Pre- 

sumption or inference.] — Where an 
Ineurauce policy Is to be forfeited 11 the 
claim 1 b in any respect fraudulent. It la 
not essential that the fraud should he 
directly proved ; It Is sufficient If a 
clear case is established by presumption, 
or inference, or circumstantial evi- 
dence. — North British & Mercantile 
Insurance Co. v. Tourville (1896), 
25 8. C. K. 177.— CAN. 

t. ,] — -Fraud In fur- 
nishing proofs of loss under a fire 
insurance policy cannot he presumed 
from the mere fact that the claim Is 
shown to have been excessive. — 
Devlin v. Westchester Firs In- 
surance Co., Devlin v. British 
North Western Fire Insurance Co., 


[1925] 3 D. L. K. 1109 ; 2 W. W. R. 
651; affg., [1925] 1 D. L. R. 773 ; 1 
W. W. R. 482 ; 19 Sask. L. R. 161.— 

CAN. 

a. Paymeni of premiums — Whether 
policy attaches before payment — Negative 
condition in policy. A. condition on a 
policy provided that no insurance 
should he considered as binding .until 
the actual payment of the premium : — 
Held : even if this could not he set up 
as a condition, not being one of the 
statutory conditions or a variation 
thereof, It might still be relied upon as 
on agreement of the parties which 
wont to the foimdatlon of the oontraot, 
& denied that the Insurance ever came 
into existence. — Gebaldi v. Pro- 
vincial Insurance Co. (1878), 29 
C.P. 321.— CAN. 

b. ,] — Doherty r. 

Millers 8l Manuyaoturbrs Inbur- 
ANCB Co. (1902), 22 C. L. T. 296 ; 4 
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of S» is that wool arriving there for shipment is 
not delivered direct to the ship for which it is 
intended, but is conveyed to the stores belonging 
to the persons who are acting as the stevedores 
of the ship, & is there pressed for the purpose of 
reducing its bulk. By the practice & course of 
business, the stevedore’s receipt is regarded as 
between the ship & the shippers as equivalent to 
the mate’s receipt, & bills of lading are given in 
exchange for it. Certain wool belonging to pltfs. 
was forwarded by several consignments by several 
steamers from the Eiver H. to S. Pltf.’s agent at 
8. had the wool conveyed on its arrival to his own 
stores, for the purpose of being weighed, Sc entered 
into a contract for its conveyance to London on 
board a ship. The wool was then conveyed from 
the warehouses to the stores of the stevedores of 
the ship, who gave the usual receipts for the same. 
While in the stevedore’s warehouses, a portion of 
the wool was destroyed or damaged by a fire Sc 
pltfs. sought to recover such loss upon the policy 
effected with deft.’s co. The co. resisted the claim, 
upon the ground that the policy of marine insur- 
ance above mentioned came within the terms of 
the provision in the fire policy, & ought to have 
been communicated to them ; — Held : the marine 
policy did not cover the wool in the stevedores’ 
warenouses, & was not such an insurance as pltfs. 
were bound under the provision in the fire policy 
to notify to deft.’s co., & pltfs. were therefore 
entitled to recover. — Australian Aqricui.tural 
Co. V. Saunders (1875), L. R. 10 C. P. 668 ; 44 
L. J. C. P. 391 ; 33 L. T. 447 ; 3 Asp. M. L. C. 
63, Ex. Ch. ; affg. (1872), cited 28 L. T. 844. 

Annotaiion :—'RetCi. Rodocanacld i;. Elliott (1873), 28 L. T. 

840. 

2629. Second Insurance not effective.] 

— Equitable Fire Sc Accident Office, Ltd. v. 
Chino Wo Hong, No. 2627, ante. 


2680. Substitution of other policies for 

greater amount than those declared — Construction 
of ciause.] — Under two policies in French resp. 
insured against fire a building Sc its contents, each 
for £600. The policies provided by condition III. 
that if the property should be insured under other 
contracts, subscribed either before or after the 
policies attached, he was “ tenu de le declarer, 
par 4crit,^ et de le faire mentionner soit dans la 
police meme, soit par un endos inscrit par la 
compagnie sur la dite police.” Resp. had at the 
time of effecting the policies concurrent insurances 
with other cos. for £600 upon the building Sc £600 
upon the contents, Sc these insurances were re- 
corded in the policies respectively. Subsequently 
the concurrent insurances were replaced by other 
insurances to a slightly larger amount, the excess 
being due to new decoration of the building Sc 
additions to the contents. These substituted in- 
surances were not communicated to applts. or 
indorsed on the policies ; — Held ; condition III. 
in the policies meant only that the fact that the 
roperty covered was further insured should be 
eclared, Sc resp. had committed no breach of the 
condition Sc was entitled to recover upon the 
policies. — National Protector Fire Insurance 
Co., Ltd. v. Nivert, [1913] A. C. 507 ; 82 L. J. 
P. C. 95 ; 108 L. T. 390 ; 29 T. L. R. 363 ; 6 
B. W. C. C. N. 93, P. C. 

2631. Notice of termination of policy to be 

given — Whether condition precedent to recovery.] — 

Defts. by a policy of fire insurance insured pro- 
mises of pltfs. Tne policy contained this clause : 
— “ This policy is subject to the same premium 
terms Sc conditions as a policy ... of the N. B. 
Sc M. Co. ... on identical interest.” The N. B. 
Sc M. Co.’s policy contained the following condi- 
tions : — ‘‘ The insured shall notify to the Co. 
. . . if any insurance previously effected ceases, 


O. L. 11. 303 ; 1 O. W. R. 457 ; ajfd., 
2 O. \V. R. 211 ; 6 O. L. R. 78.— CAN. 


c. .] — JonNHox V. Pro- 

vincial Insurance Co. (1877), 27 

C. P. 464.— CAN. 

2629 i. Dovhle insurance — Failure to 
declare further insurance — Second in- 
surance not effective.] — Sinnamon v. 
New Zealand Insurance Co. (1898), 
9 Q. L. J. 13, 24.— AUS. 

2629 U. .]— A con- 
dition of a policy was, “ in case 
Insurance shall subsist or be effected 
on the premises or property Insured 
by the co. In any other office during 
the continuance of such insurance, the 
policy wanted thereon by the co. shall 
be void unless such double Insurance 
subsist with the consent of the directors, 
signified by indorsement on the hack 
of the policy.” A second insurance, 
without the consent of the co., was 
effected : — Held : by the condition, 
& by the statute under which these 
cos. are incorporated, the policy was 
altogether avoided, & it was Immaterial 
that such second insurance was with 
a foreign co., & therefore not capable 
of being enforced here, for the con- 
dition intends an Instance In fact. — 
Ramsay Woollen Cloth Manu- 
facturing Co. V. Mutual Fire Co. of 
District of Johnstown (1854), ll 
U. C. R. 516.— CAN. 

2629 iii. .] — Commer- 

cial Union Assurance Co. v. Temple 
(1898), 29 S. 0. R. 206.— CAN. 

2629 iv. — A policy 

of insurance against fire contained the 
following condition : ” If assured 

have or Bhall obtain any other policy, 
whether valid or not . . . this policy 
shall become void, unless consent In 
Mrritlng by the co. be indorsed hereon ” : 
— Held : where additional Insurance 
was applied for, but not accepted 


until after the property was destroyed 
by fire, the condition had no applica- 
tion. — T emple v. Western Assurance 
Co. (1900), 35 N. B. R. 171.— CAN. 

d. Second insurance 

subsiitute for first .] — Klein v. Union 
Fire Insurance Co. (1883), 3 O. R. 
234.— CAN. 


e. .] — Dafoe v. John- 

stown District Mutual Insuiuvnce 
Co. (1857), 7 C. P. 55.— CAN. 


— Uatton V. Beacon 
Insurance Co. (1868), 10 U, C. R. 316. 
—CAN. 

.] — Noad V. Provin- 
cial Insurance Co. (1859), 18 U. 0. R. 
584.— CAN. 

••1 — Park v. Phcentx 
Insurance Co. (1869), 19 U. C. R. 

110.— CAN. 

k. ,] — Defts. issued a 

policy to pltfs. oontalnlng a proviso 
that it should cease & be of no further 
effect if pltfs, thereafter effected any 
other insmauce on the same property 
without giving notice to defts. Pltfs. 
effected a second insurance without 
such notice : — Held : pltfs. could not 
recover under the first policy. — 
Campbell v. i®TNA Insurance Co. 
(1860), Coch. 21.— CAN. 

1- .1 — Dickson r. Pro- 

vincial Insurance Co. (1874). 24 
C. P. 157.— CAN. 


m. .] — Perry v, Liver- 
pool & London & Globe Insurance 
Co. (1898), 34 N. B. R. 380.— CAN. 


— Aorioulturai 
Co. V. Liverpool & 


Savings Sc Loan , . 

London & Globe Insurance Co. 
(1900), 21 0. L. T. 124 ; 82 O. R, 309.- 

CAN. 


0. - .T- — Manitoba Assur- 

ance Co. V, Whitla, Whitla v. 


Royal Insurance Co. (1903), 34 
8. C. R. 191 ] 24 C. L. T. 111.— CAN. 

p. .] — PiccoTT V. Guar- 

dian Assurance Co. (1909), 9 Nfld. 
L. R. 424.— NFLD. 

, _ -1 — It Is a good de- 

fence to an action on a fire insiuance 
policy that additional insurance has 
been effected by the insured In viola- 
tion of a condition of the policy re- 
quiring the assent of the insured to be 
first obtained before such additional 
insurance la effected. — Emmett v. 
Canada Accident & Fire Assurance 
Co., 11924] 3 D. L. R. 126 ; 57 N. S. R. 
286.— CAN. 


r. .] — Kkmpton V. Na- 

tional Fire Insurance Co. (1886). 
6 N. Z. L. R. 47 (9. 0.).— N.Z. 


, t- .] — Somerville v. 

Australian Mercantile Union In- 
stance Oo. (1887), 6 N. Z. L. R. 
108.— N.Z. 


a. .] — Donaldson v. 

Manchester Insurance Co. (1886). 
14 Sh. (Ct. of Sess.) 601 ; 32 Fac. 
Coll. 519.— SCOT. 


b. Where prior insur- 

ance partial only.] — Lange Sc Co. v. 
S. A. Fire & Life Assurance Co. 
(1867), 5 S. 368.— S. AF. 


nn jjf'foj.g loss.] — Fair 

V. Niagara District Mutual Fire 
Insurance Co. (1876), 26 C. P. 398. 

—CAN. 

In uniting .] — Webb 
V. New Zealand Insurance Co.. 2 
J. R. N. S. 193.— N.Z. 

00. Waiver of condition 

— By agent.] — Western Assurance 
Co. V. Doull (1886), 12 S. C. H. 446. 
— CAN. 

dd. — - — Roseman 
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^Qct. 7. — Consiruciion of policy: Suh-secis. 3 4.] 

• — “ The insurance shall cease to attach & re- 
main void until the above stipulation shall have 
been complied with, ct it shall be optional for the 
Co., whenever such notification be 
the policy,” Dcfts.’ policy was ^la^e^ 

1893; & the N. B. & M. policy was dated Feb. 19, 
1 892. The N. B. & M. Co. declined to renew their 
policy on Feb. 19, 1894, it no notice of the fact was 
riven by pltfs. to defts. Pltfs.’ premises were 
destroyed by fire on July^ 1, 1894 
fact that notice w'as not given by pltfs. to defts. 


of the cessor of the N. B. & M. policy relieved 
defts. from liability. — Sulphite PulIp Co., Iyrx>. 
r. Faber (1895), 11 T. L. R. 547 ; 1 Com, Caa. 
146. 

Proposal form as basis of contract .] — See Sect, 1 , 
sub-sect. 4, ante. 

Notice to Insurers — As condition precedent to 
liability .] — See Sect. 10, sub-sect. 1, post. 

Mode of ascertainment of loss — As condition 
precedent to liability .] — See Sect. 10, sub-sect. 1, 

post, 

2632. Time limit for proceedings lor recovery — 
Whether reasonable.] — Home Insurance Co. of 


r. North British Assurance Co. 
(1904), O. R. C. 88.— S. AF. 

g. First policy assigned 

io mortgagee — Rights of mortgagee.] 
— Au assignment was made of the 
policy to a nitgoe. of the property 
with concurrence of the co., & after- 
wards the mtgor. effected another 
insurance without the consent re- 
quired by the policy : — Held : the 
policy was not void in equity as re- 
spected the mtgee, — Burton r. Gore 
District Mutual Fikk Insurance 
Co. (1865), 12 Cr. 156.— CAN. 

h. Condition observed — What 

constiiides asseyil.] — Moran v. North 
Emi’ire Fire Insurance Co., [1917] 
1 W. W. R. 1192.— CAN. 

Under the 

condition In flro insurance policic.s 
which requires uotiee of subsequent 
insurance to be given tlie co., the assent 
need not necessarily be wTltten & may 
be given before or after the loss, & 
where subsequent insurance has been 
effected, notice of it in writing is not 
a prerequisite to a valid assent. — 
McCov V. National Benefit, Life 
& Propertv Assurance Co., Ltd., 
[1918] 1 W. W. R. 466 ; 25 B. C. R. 
162.— CAN. 

I, — __ notice of dis- 

sent in elipulated time — Presumption 
of a,98cnf.]— S hannon v. Hastings 
Mutual I.nsurancb Co. (1877), 26 
C. P. .180 ; 2 A. R. 81.— CAN. 


payment,] — Mutual Fire Insurance 
Co. of Wellington County v. Frey 
(1880), 5 S. O. R. 82. — CAN. 


.] — blaik t\ Sovereign 

Fire Insltrani'K Co. (1886), 19 N. S. K, 
(7 R. & G.) 372 ; 7 C. L. T. 410.— CAN. 


q. Jf 'river by ifisurer.] — 

CousiNEAU r. City ok London Fire 
Insurance Co. (1888), 15 O. R. 329. 
—CAN. 


r. .] — Nicku-: Brothers r. 

Liveri’ool &: London & Globe In- 
surance Co. (1911), 33 N. Z. li. R. 
1019.— N.Z. 

t. Condition as lo notice of in- 
cumbrance — A'ot ajyplicable io inemm- 
brance by a.^signee.] — ItlCHARDSON r. 
Canada West Farmers Insurance 
Co. (1866), 16 C. P. 430.— CAN. 


a. Condition avoiding policy — On 
change of interest — Mortgage.}-~-'BV'Li, 
V. North British Canadian In- 
VKSTMF.NT Co. (1888), 15 A. II. .421. 
—CAN, 

b. .] — Salterio 

V. City of London Fire Insurance 
Co. (1892), 26 N. 8. R. (14 R. & G.) 
20 ; affd. on appeal (1893), 23 8. C. R. 

32.— CAN. 

0, .] — Citizens’ 

Insurance Co. op Canada v. Sal- 
terio (1894), 23 S. C. K. 155.— CAN. 

d. . ] — Torrop V. 

Imperial Fire iNsntANCE Co. (1896), 
26 S. C. R. 585.— CAN. 


m, Mistake in declaration of 

second insurance .] — The notice of fur- 
ther in.surance stattnl the amount to 
be larger than it really was, ttc gave 
the name of the co. in which the 
further Insurance was effected wrongly : 
— Held : inasmuch as defts. were 
neither prejudiced nor misled by the 
mistake, &, there wns no fraud in so 


giving the notice, the policy was not 
thereby vitiated.— OfiaER r. Pro- 
vincial Insurance Co. (1862), 12 
C. P. 133.— CAN. 

2632 1. Time limit for proceedings for 
recovery — Whether reasonable.)— h con- 
dition that any action on the policy 
should be barred, unless commenced 
Mdthin six months after the loss 
occurred : — Held : unreasonable, as 
another condition provided that the 
CO. should have sixty days for payment 
after the completion of proofs of loss. 
— F^oria Sugar Refining Co. v. 
Canada Fire & Marine Insurance 
Co. (1885), 12 A. R. 418.— CAN. 

263211. ,] — Merchants 

Fire Insurance Co. v. Equity Fire 
Insurance Co. (1905), 5 O, W. R, 27 : 

9 O. L. R. 241.— CAN. 


e, Manitoba statutory conditions 
on policy in Ontario — Inapjdicable — 
Policy subject to Ontario coyuiUions .) — 
Maple Leaf Miixinq Co., Ltd. r. 
C'oLONiAL Assurance Co. (1915), 30 
W. L. K. 567 ; 7 W. W. R. 1124,— 
CAN. 

f. Condition for cancellation by 
notice — WrUien notice required.] — Elk- 
iNOTON r. l^#ENix Assurance Co. 
(1895), 14 N. Z. L. R. 237.— N.Z. 

aa. Restrictions as to storing ex- 
plosives — Amount stored not excessive, 
unusual or unnecessary .] — Hammond v. 
Citizens’ Insurance Co. of Canada 
(1886), 26 N. B. R. 371.— CAN. 

bb. Explosives not proariinaie 

cause of loss.] — Faulkner v. Central 
Fire Insurance Co. of New Bruns- 
wick (1841), 3 N. B. R, (1 Kerr) 279. 
—CAN. 

CO. Restriction as to storing gasoline 
— Gasoline necessary in small quantities 
— Condition inapplicable. ]— Ti i ompson 
V. Equity Fire Insurance Co., C. R., 
[1910] A. C. 1.51 ; 80 L. J. P. C. 13 ; 
[1910] A. 0. 592 ; 103 L. T. 153 ; 26 
T. L. R. 610.— CAN . 


n. Statuio^ condition super- 

seding condition in policy.}— It was 
objected that this action was prema- 
ture, because by a condition of the 
policy sixty days was given for the 
payment of a claim, &, the action was 
brought within such period : — Held : 
as the policy heroin was only subject 
to the statutory conditions by which 
the period is thirty days, the objection 
could not be sustained. — H artney v. 
North British Fire Insurance Co. 
(1887), 13 O. R. 581.— CAN. 

o. Where period aUowed for 


dd. .] — The words 

“ stored or kept,” In a condition pro- 
viding against liability of the co. for 
loss or damage occurring while gasoline, 
etc., is stored or kept on the premises, 
do not apply to a small quantity kept 
on hand for domestic purposes but 
Import the idea of warehousing or 
depositing for safe custody or keeping 
in stock for trading purposes. — P at- 
terson V. Central Canada Insurance 
Co. (1910), 20 Man. L. K. 296.— CAN. 

ee. .] — Evange- 


line Fruit Co. v. Prov. Fire Insur 


A.NCE Co. op Canada (1915), 61 S. C, R. 
474.— CAN. 

ft. Excessive anumnt .] — Horn- 

sTEiN t*. Great American Insur- 
ANCK, Co., [1920] 1 W. W. R. 1019. 

—CAN. 

gg. Policy covering stock of 

illuminniing oils.] — A co. in.suring 
against loss by lire is not liable " for 
loss or damage occurring wldlo gasoline 
is stored or kept, etc." Insurance was 
effected ” on stock C/onsisting chiefly 
of illuminating & lubricating oils, etc., 
& all other goods kept by them for 
sale.” A quantity of gasoline uas in 
the building containing the stock when 
destroyed by flro ; — ifeld : that gaso- 
line, being an illuminating oil, was 
part of the stock insured & the above 
statutory condition could not be In- 
voked to defeat the policy. — 1*rairik 
City Oil Co. v. Standard Mutual 
Fire Inhurancic Co. (1910), 44 S. C. K. 
40.— CAN. 

hh. Rcsirictiona as to storing oil — 
Quantity necessary for lubrication .] — 
A condition staled the co. should not 
be liable for any loss occurring while 
oil, etc., was siorwl or kept on the pro- 
perty lnsurc*d : — Held; the fact of 
there being a small quantity of lubii- 
cating oil, used for lubricating the 
engine, was not such a storing of oil, 
etc., a.s was contemplated by the con- 
ilitlon.— Mrj'C’iiELL v. City op London 
AhhuRam.’K Co. (1888), 15 A. K. 262. 
—CAN. 

kk. Condition establishing liabilUy 
— For lire after explosion — Whether 
liable for damage Jrom exjdosion .} — ■ 
Hobbs v. Northern Assurance Co., 
Hobbs r. Guardian Assurance Co. 
(1886), 12 a. C. K. 631.— CAN. 

11. Condition as to book-keeping.) — 
Shame’s Trustee r. Youkrihre In- 
surance Co., Ltd., [1922] T. P. 1>. 
259.— S. AF. 

mm. .] — Abrahamson v. Guar- 

dian Assurance Co., Ltd. (1907), 24 
S. C. 594.— S. AF. 

nn. Condition must be reasonable .] — 
Sands v. Standard Insurance Co. 
(1879), 27 Gr. 167.— CAN. 

oo. Whether condition just <£* rea- 
sonable — Where primd facie valid .] — 
Eokardt V. Lancashire Insurance 
Co. (1900), 20 C. L. T. 297 ; 27 A. R. 
373.— CAN. 

pp. Onus of proof .} — The onus 

oi proof that a conaltion is not 
just & reasonable within Fire Insur- 
ance Policy Act, 1911, lies on the 
assured. — Hall Mining Sc Smelting 
C o., Ltd. V. Connecticut Fire In- 
surance Co. (1013), 18 B. C. li. 113. 
—CAN. 

qq. Implied condition — Insured' a duty 
to protect property.)— v. Queen 
Insurance Co. (1882), 46 U. 0. R. 
611.— CAN. 

rr. Variation of statutory condiiions 
— Rules as to indication of — Neces- 
sity for strict compliance.] — I'ho policy 
contedned the statutory conditions. Sc 
also wbat purported to bo variations 
thereof. The variations had not the 
notices required by the statute to be 
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New York v, Victoria-Montreal Fire Insur- 
ance Co., No. 2739, post. 


Sub-sect. 4. — Proximate Cause op Loss. 

See^ also. Sub-sect. 2, ante. 

2633. Loss by fire ** — Damage by mob at- 
tracted by fire.] — By a policy of insurance, plate 
glass in pltf.’s shop front was insured against 
“ loss or damage originating from any cause what- 
soever, except fire, breakage during removal, 
alteration, or repair of premises,” none of the 
glass being ” horizontally placed or movable.” 
A fire broke out on premises adjoining those of pltf. 
& slightly damaged the rear of his shop, but did 
not approach that part where tlie plate glass was. 
\Yhilst pltf., assisted by neighbours, was removing 
his stock & furniture to a place of safety, a mob, 
attracted by the fire, tore down the shop shutters, 
& broke the windows for the purpose of plunder : 
— Held : the proximate cause of the damage was 
the lawless act of the mob, & it did not originate 
from ” fire or breakage during removal,” within 
the exception in the policy. The policy, which 
had been effected through L., the local agent of 
defts., was subject , amongst others, to a condition 
that ” in case of loss or damage, an immediate 
notice must be given to the manager, or to some 
known agent of the co.” After the making of the 
policy, & before the loss, defts. had transferred 
this branch of their business to another co. Pltf., 
not being aware of this transfer, gave notice of 
the damage to L., who made his report thereon 
to the latter co. : — Held : the notice to L. was a 
sufficient notice within the above condition. 

‘‘ Breakage during removal ” evidently means 
breakage during the time of removal, from some 
accident resulting from or incident t-o the removal 
(WiLLES, J.). — Mabsden r. City & County 
Assurance Co. (18fi.5), L. It. 1 C. P. 232 ; Har. 
& Ruth. 53 ; 35 L. J. C. P. GO ; 13 L. T. 465 ; 12 
Jur. N. S. 70 ; 14 W. R. 106. 


2684. Fire causing explosion — Fire not on 

or adjoining property insured — Damage by atmo- 
spheric concussion.] — Pltf. by a policy of insurance 
insured certain property with defts. against loss 
or damage occasioned by fire. A quantity of gun- 
powder belonging to H., at some distance from 
pltf.’s property, ignited, the explosion of which 
shattered the windows & damaged the structure 
of pltf.’s property ; — Held : as the proximate 
cause of the damage was a concussion of air, & 
not fire, pltf. could not upon this policy recover 
from defts. for the damage occasioned by this 
explosion. — Everett v. London Assurance 
(1865), 19 C. B. N. S. 126 ; 6 New Rep. 234 ; 
34 L. J. C. P. 299 ; 11 Jur. N, S. 546 ; 13 W. R. 
862 ; 144 E. R. 734. 

2636. Damage from efforts to extinguish 

fire.] — A policy of fire insurance contained the 
following exception : ” Neither will the co. be 
responsible for loss or damage by explosion, ex- 
cept for such loss or damage as shall arise from ex- 
plosion by gas.” In the premises of pltf. (the 
insured), who carried on the business of extracting 
oil from shoddy, an inflammable & explosive 
vapour evolved in the course of the process escaped 
& caught fire, setting fire to other things ; it after- 
wards exploded & caused a further fire, besides 
doing damage by the explosion : — Held: (1) the 
word gas in the policy meant ordinary illuminating 
coal gas ; (2) the exemption of liability for loss 
by explosion was not limited to cases where the 
fire was originated by the explosion, but included 
cases where the explosion occurred in the course 
of a fire ; & it exempted defendants in respect 
both of the damage from the explosion itself, & 
of the damage done by the further fire caused 
by the explosion. 

I agree that any loss resulting from an appar- 
ently necessary & bond fide eiTort to put out a 
fire, whether it be by spoiling the goods by water, 
or throwing the articles of furiuture out of window, 
or even the destroying of a neighbouring house by 
an explosion for the purposes of checking the 


prefixed tlioroto, but all the condi- I 
tiona & variations wore set out in the 
declaration as part of the contract : — 
Held : no effect could bo given to the 
variations, as they did not comply 
with the statute. — Sly v. Ottawa 
Agricultural Insurancr Co. (1878), 
29 C. P. 28 ; further proceedings, 29 
C. P. 557.— CAN. 

f. .] — neUl: the 

conditions of the policy not being 
headed either “ Statutory Conditions,” 
or ” Variations,” the policy was one 
without conditions. — McIntyre v. 
National Insurance Co. of Mon- 
treal (1879), 44 U. C. R. 501; affd - 5 
H. R. 580.— CAN. 

g. .] — The policy 

stated that it w«is made subject to the 
statutory conditions as varied by the 
conditions thereimder written, etu. : — 
Held : a condition not headed in ac- 
cordance with the statute could not 
vary the statutory condition indoreod. 

— Sauvey tJ. Isolated Risk & Far- 
mers’ Fire Insurance Co. (1879), 

44 U. C. R. 523.— CAN. 

h. .] — Wanlrbs 

V. Lancashire Insurance Co. (189(5), 

23 A. R. 224.— CAN. 

k. .] — (Dope & 

Tayix)R V. Scottish Union & 
National Insurance Co. (1897), 5 
B. C. R. 329.— CAN. 

- - - — — - . j — Grken v* 

Manitoba Assurance Co. (1901), 13 
Mon. L. R. 396.— CAN. 

m. .1 — Morin v. 

Anglo-Canadian Fire Insurance Co. 
(1910), 13 W. L. R. 667.— CAN. 


n . .] — Pratt v. 

CoNNEcncui’ Fire Insurance Co. 
(1914), 27 W. L. R. 547.— CAN. 

o. .] — Exckisior 

Tailoring Co. v. Glen Falls Insur- 
ance Co. (1923), 55 O. L. R. 35.— CAN. 

p. .] — A clause 

endorsed on a tiro insm'anco policy : — 
Held : a variation of the statutory 
conditions, not being indicated as 
such in the manner required by Alberta 
Insurance Act, s. 70, to be bioffectlve 
against the insured. — McPherson & 
Quigley v. BTdelity-Puenix Insur- 
ance Co. OF New York, [1924] 3 
D. L. R. 621 ; 2 W. W. R. 1019 ; 

ajfd ., [1925] 1 D. L. R. 169; [1924] 
S. C. R. 666.— CAN. 

q. .] — Marsh AL i. v. 

Wawanesa Mutual Insurance Co., 
[1924] 2 D. L. R. 419; 2 W. W. R. 
270 ; 33 B. C. R. 404 ; affg., [1923] 
3 D. L. R. 696 ; 3 W. W. R. 418 ; 32 
B. C. 11. 419.— CAN. 

r. .] — Gregory v. 

Palatine Insurance Co., [1924] 3 
D. L. R. 987.— CAN. 

t. .] — An inaurer 

who has not printed on the policy or 
contract of insurance the statutory 
oonditlons in the manner indicated in 
the statute, cannot set up against the 
insured his own oonditlons or the 
statutory oondltious, but in such a case 
the insured alone is entitled to avail 
himself of any statutory condition. — 
ChTizBNB’ Insurance Co. v. Parsons, 
Queen Insuranof. Co. v. Parsons, 
WESTERN Insurance Co. v. Johnston 
(1880), 4 S. C. R. 215; affd. 7 App. 
Cos. 96.— CAN. 


a . .] — Devijn V. 

UEEN Insurance Co. (1882), 46 

. C. R. Oil.— CAN. 

b. Necessitg for indorsement 

on policy.] — Morrow v. Waterloo 
County Mutual Fire Insurance Co. 
(1870), 39 U. C. R. 441.— CAN. 

0 . XJnreasoTwble variation .] — 

Held : the vailation was not binding 
upon tbo assured, not being ” just & 
reasonable to be exacted by the co.” 
inasmuch as it was more stringent & 
onerous than the statutory condition. 
— Cole v. London Mutual Fire In- 
surance Co. (1907), 15 O. L. R. 619 ; 
10 O. W. R. 930.— CAN. 

d. .] — Any variation or 

condition added to the statutory 
ones which is intended to prevent a 
judge or jury from determining the 
materiality of any statement is not 
reasonable or just. — Fritzley v. Ger- 
mania Farmers’ Mutual Fire In- 
surance (Do. (1909), 14 O. W. R. 18 ; 
19 O. L. R. 49.— CAN 


PART III. SECT. 7, SUB-SECT. 4. 

2635 i. “ Loss ^ fire ” — Damage from 
efforts to extinguish fire.] — Semble : in 
tbo form adopted in ordinary policies, 
injuries to goods by wet, or in any 
maimer from the exposure during the 
confusion of the fire before they can 
be got to a place of safety, & TOods 
lost or stolon in such confusion, & the 
destruction, injury or loss, of which 
the Are can be said to be the proximate 
cause, are within the policy, — T homp- 
son V. Montreal Insurance (Do. 
(1860), 6 U. C. R. 319.— CAN. 


J,— VOL. XXIX. 
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Sect. 7. — Construction of policy : Suh-sects. 4 5. 

Sects. 8 9 : Sub-sec t. 1.] 

progress of the flames, in a word, every loss that 
clearly & proximately results, whether directly 
or indirectly, from the fire, is within the policy 
(Kelly, C.B.). — Stanley r. Western Insurance 
Co. (186S), L. B. 3 Exch. 71 ; 37 L. J. Ex. 73 ; 
17 L. T. 513 ; 16 W. B. 369. 

Annotaiions : — As to (2) Polld. Re Hooloy Hill Rubber 8c 

Chemical Co. & Royal Insce., [1920J 1 K. R. 257. Apprvd. 

(.^urtls’s & Harvey (Canada) v. North British & Mercantile 

Insco., [1921] 1 A. C. 303. Refd. The Knight of St. 

Michael, [1898] P. 30 ; Re Etherlngton & Lancashire & 

Yorkshire Accident Insco., [1909] 1 K. B. 591. 

2636. .] — Ahmedbhoy Habbibhoy v. 

Bombay Fire & Marine Insurance Co., No. 2724, 
post. 

2637. Indirect consequences of fire — Loss 

on business carried on on temporary premises — 
Profits not covered by policy.] — An innkeeper 
having insured, against fire, his “ interest in the inn 
& offices,” cannot, upon sucli inn & offices being 
partly burnt, recover against the insurers for loss 
sustained by his hiring other premises while his 
own were being repaired, k, by the refusal of 
persons to go to the inn while under repair, the 
insurers having reinstated the premises in proper 
time. 

If a party would recover such profits as these, 
he must insure them qud profits. I never heard 
before of a recovery of profits of a business as an 
incidental part of the loss, under an insurance 
upon a house or ship (Taunton, .1 ,). — Re Wright 
& Pole (1834), 1 Ad. & El. 621 ; 110 E. R. 1344 ; 
suh now. Re Sun Eire Office Co. k Wright, 
3 Nev. & M. K. B. 819. 

2638. Explosion occurring during fire — Explosion 
of gas generated in manufacture.] — Stanley v. 
Western Insurance Co., No. 2635, ante. 

2639. Explosion of chemicals manufactured 

by insured — Construction of policy,] — Manu- 
facturers of explosives insured their buildings & 
the contents thereof by policies of insurance 
whereby the insurers agreed to pay the sums 
named if the property or any part thereof should 
be destroyed or damaged by fire. Each policy 
contained a condition to the effect that the insur- 
ance did not cover loss or damage by explosion, 
except explosion of illuminating gas, *& a memo- 
randum indorsed in these words ; ” This policy 
does not cover loss or damage by explosion nor 
loss or damage by fire following any explosion 
unless it be i>roved that such a fire was not caused i 
directly or indirectly thereby or was not the result 
thereof.” A fire broke out at the works of the ! 


manufacturers. Alter much damage had been 
done, a quantity of tri-nitro-toluol exposed to 
the heat of the fire exploded & destroyed the 
buildings & their contents : — Held .* as to the 
damage caused by the explosion the insurers 
were exempted from liability by the condition & 
memorandum, although the explosion occurred in 
the course of a fire. — Re Hoolet Hill Rubber 
& Chemical Co., Ltd., k Royal Insurance Co., 
Ltd., fl920] 1 K. B. 257 ; sub nom. Hoolby Hill 
Rubber k Chemical Co. v. Royal Insurance 
Co., 89 L. J. K. B. 179 ; 122 L. T. 173 ; 36 T. L. R. 
81 ; 25 Com. Cas. 23, C. A. 

Annotation : — Apprvd. Curtis’s & Harvey (Canada) v. North 

British & Moi-cantlle Insce., [1921] I A. C. 303. 

2640. Distinguished from explosion causing 

fire.] — Curtis’s k Harvey (Canada), Ltd, v. 
North British k Mercantile Insurance Co., 
No. 2591, ante. 

2641. Breakage during removal — Confined to loss 
or damage incident to removal.] — Marsden v. 
City k County Assurance Co., No. 2633, ante. 

2642. Bombardment by Crown forces during 
rebellion.] — Curtis & Sons v. Mathews, No. 2597, 
ante. 


Sub-sect. 5. — Fire Caused by Insured. 

2643. Wilful incendiarism — By insured — Suffi- 
ciency of proof.] — \ST)ore, in an action on a policy 
of insurance to recover a loss sustained by fire, 
deft., as director of the co., endeavoured to estab- 
lish that pltf. had wilfully set fire to the promises, 
k the judge directed the jury, that they should 
be satisfied that the crime imputed to pltf, was 
as fully k satisfactorily proved k established, 
as would warrant them in finding him guilty, in 
case a criminal charge Iiad been preferred against 
him for the same offence : — Held : such direction 
was riglit. The ct. refused to grant a new trial, 
although, after a verdict for pltf., a grand jury 
liad found a bill against him & others for a con- 
spiracy to defraud the insurance co., & affidavits 
were produced imputing perjury to pltf.’s wit- 
nesses, k disclosing the nature of the conspiracy, 
k also tending to show that pltf.’s claim was 
founded in fraud, which was not known to deft, 
at the time of the trial. — Thurteli. v. Beaumont 
(1824), 8 Moore, C. P. 012 ; previous proceedinqa 
(1823), 1 Bing. 339. 

Annotaiions — Consd. Hurst v. Evans, [1917] 1 K. B. 352. 

Mentd. Maclean v. Maclean (1829), 2 Hag. Kcc. COl ; 

Konrlck v. Kenrick (1831), 4 Hag. Eoc. 114. 

2644, By wife of insured — Without priority 

of insured.] — An insurance co. granted a fire policy 

Coll. 45 ; 4 Murr. criminal charge .] — In an action on a 

flro policy the jury found for pltf. 
on a plea of arson, for which she had 
been prosecuted k acquitted, & the 
ot., notwithstanding very strong cir- 
cumstances of suspicion, refused a now 
trial. — D ear v. Western Assurance 
Co. (1877), 41 U. C. R. 553.—CAN. 

Proof of.] — Where th^ 
question In issue was whether pltf 
had fraudulently set fire to a bouse ir 
which ho lived, evidence that he had 
given a bill of sale of bis furniture, & 
subsequently Insured it & claimed the 
insuremce after the flro. Is relevant 
being an act of pltf. tending to shov 
a motive for the destruction of th( 
house. — Whelan v. Wetmore (1857) 

8 N. B. R. (3 All.) 482.— CAN. 

l . ,] — Mann & Honsoi 

V. Western Asquhancb Co. (1850) 
17 U. C. R. 190.— CAN. 

m. .1 — Frey v. Mure a 

Fire Insurance Co. (1878), 43 U. C. B 
102.— CAN. 

n. 


2635 ii. 


-•] — Held: any loss 


i-cBulting from an effort to put out a 
tire, whether by ^polling goods, directly 
or Indirectly, Is within the policy ; 
breakage by removal, damage by 
water, loss or theft, occasioned by ex- 
posure, are witldn the loss covered by 
the policy. — McPherson v. Guardian 
(1893), 7 Nfld. L. R. 

768. — NFLD. 


Indirect conseQuences of 


fire — Trade losses. }~H eld : an insur- 
ance on buildings against flro does not 
without special stipulation cover con- 
sequential damage arising from loss 
of profit that mlgbt have been made 
by the occupant by his trade in the 
subjects during that period. — Men- 
ziES V. North BRrnsn iNauRANOE Co. 
(1847), 9 Dual. (Ct. ot Sees.) 694 ; 
19 So. Jut. 291. — SCOT. 


f. 


Pire in adjoining Jumae — 


Fail of gable on insnred hoxise ,] — 
JOHNSTON V. West of Scotland in- 
BUBANOK Co. (1828), 7 Sh. (Ct. of 


Sess.) 52; 4 Fao 
189.— SCOT. 

g. Loss by lightning — Damage in 
creased by vmui — Lightning vroximaU 
cause,] — IloTii v. South Kasthopi 
Farmeiuj Mutual Fire Inrurancb 
Co. (1918), 41 O. L. R. 62 ; 13 O. W. N 
208.— CAN. 

PART III, SECT. 7, SUB-SECT. 6. 

264>3 i. Wilful incendiarism — By in 
sured — Sufficiency of proof.}— -The de 
fence that the insuied or his assignot 
wilfully & maliciously set fire to the 
insured premises, ought to be as satis 
foctorily established in the minds oJ 
the Jury as to justify them in cou' 
vlcting him of the criminal charge foi 
the same offence. — Richardson v 
Farmers Insurancb 
Co. (1860), 17 C. P. 341.— CAN. 

2M3 li. — .] — pRossEr 

V. Ocean Accident & Guarantee 
CORPN. (1910), 29 N. Z. L. R. 1167.— 


h. 


Effect of aoQuittttl on 


.1 — If Incendiarism 1 



Part III. — Fire Insurance 


323 


to S,, & during the currency of the policy S.’s 
wife feloniously burnt the property insured. The 
CO., not admitting any claim on the policy, brought 
an action against S. & his wife for the damage 
done by the act of the wife : — Held : (1 ) the action 
could not be maintained, as the insurer lias no 
rights other than those of his assured, & can 
enforce those only in his name & after admitting 
the claim on the policy ; (2) the action for the 
felony if it were maintainable was maintainable 
without showing that the felon liad been prose- 
cuted . — Semhle : a felonious burning by the wife 
of the assured, without his privity, is covered by 
the ordinary fire policv. — Midland Insurance 
Co. V. Smith (1881), 6 Q. B. D. 561 ; 50 L. J. 
Q. B. 329 ; 45 L. T. 411 ; 45 J. P. 699 ; 29 W. 11. 
860. 

Annnta*Mnis : — /o (1) Consd. Weld-Blnridell v. Stopheae, 
fl919] 1 K. B. 520 ; Pailiu v. Northern Employers’ 
Mutual Indemnity C^o., [1925] 2 K. B. 73. Befd. Trindor, 
Anderson v. North Queensland Insce. (1897), 60 L. J. 
Q. B. 802. Generali!/, Mentd. Admiralty Comrs. v. 8.f8. 
Amerlka, [1917] A. C. 38. 

2645. Claim by insurer for damages — 

Though claim under policy not admitted — Whether 
enforceable.] — Midland Insurance Co. v. Smith, 
No. 2644, ante. 

2646. Fire caused by negligence of insured.] — 

Shaw Robberds, No. 2670, post . 

2647. .] — Redman v. Hay (1844), 7 L. T. 

398 ; snhsequent proceedings^ 4 L. T. O. S. IIS ; 

(1845), 14 M. & W. 476. 


Sect. 8.— RECTIHCATION OF POUCY. 
2648. Jurisdiction of court.] -Allom v. Pro- 
perty Insurance Co. (1911), Times Commercial 
Supplement, Feb. 10 ; cited in Halsbury’s Laws of 
England, Vol. XVII., p. 404, n. 

See, generally. Part 1.: Sect. 10, ante; Equity, 
Vol. XX., p. 289. 


Sect. 9.— REPRESENTATIONS AND 
WARRANTIES. 

Sub-sect. 1. — Misrepresentation and 
Concealment. 

2649. What amounts to misstatement — Mis- 
statement in original proposals — Notice of correction 
given to insurers* agent — Before cover note Issued.] 

— Where a person in making a proposal to an in- 
surance CO. for an insurance against fire makes a 
bond fide mistake in his answers to the questions 
on the proposal form, but before the issue of a 
cover note draws the attention of the agent of 
the CO. to the mistake & corrects it, it is the duty 
of the agent to convey to the co. the correct answer, 
& if he fails to do so the co. are not entitled to 
refuse to pay a claim under the cover note on 
the ground that there was a misstatement in the 
answers to the questions on the proposal form. 
A question on a fire insurance proposal form as 
to whether the proposer is or has been “ insured 
in this or any other office ” docs not include all 
property ever occupied by the proposer, but only 
refers to the particular premises proposed to be 
insured, unless other premises are distinctly 
referred to. The question whether any other 
office has declined to “ accept ” or “ renew ” the 
proposer’s insurance has no reference to a refusal 
to transfer to the proposer a policy issued to 
another person. — Golding v. IIoyal London 
Auxiliary Insurance Co., Ltd. (1914), 30 
T. L. R. 350. 

Annoialion : — Refd. Faxmau v. Union Assce. Soe. (1923), 

39 T. L. R. 424. 

2650. Partial disclosure of previous claims.] 

— Applt. sued reaps, upon a policy issued by them 
insuring certain laundry premises against fire. 
A proposal form filled up by appli. when apply- 
ing for the policy contained the following question. 
“ Has proponent ever been a claimant on a fire 
insurance co. in respect of the property now pro- 
posed, or any other property ? If so, state when 


alleged & payment resisted on that 
groimd, it is necessary to adduce such 
evidence os would justify a conviction 
on a criminal charge for tho same 
offence ; more suspicions even though 
weighty arc not enough. — Mai>le Leaf 
Miletno Co., Ltd, v. Coloniat. Assuu- 
ANCK Co. (1915), 30 W. L. R. 567 ; 
7 W. W. R. 1124 ; 36 D. L. R. 202 ; 27 
Man. L. R. 621.—- CAN, 

o. Settlement before incendiarimn 

ahoum — Recovery by infriirers .] — Some 
months after settlement of claim, the 
CO. having received information which 
satlsflod them that a fraud had Been 
commltUid upon them, & that the 
assured had himself feloniously caused 
tho fire, instituted proceedings to 
compel repay raeut ; when the ot.. 
Being satisfied that the act as charged 
had been committed, made the decree 
as asked. — Queen Insukance Co. v. 
Dkvinney (1878), 25 Or. 394.— CAN. 

p. On adjoining pretnises — By 

person other than insured — Direct cause 
of loss — Insurers not liable.] — ^WaijvKR 
V. liONDON & Provincial Insurance 
Co. (1888), 22 L. R. Ir. 572.— IR. 

2646 i. Fire caused by negligence of 
insured. 1 — If tho premises Be Burned 
down through tho negligence of assured, 
yet the policy of insun-anco is an indem- 
nity against that nogligonoo. — Neviixe 

6 Jack v. Equitable Eire Insurance 
Co. (1857), 4 Nfld. L. R. 120.— NFLD. 

2646 ii. .] — That the loss was 

occasioned by the negligence of assured 
is no defence to an action on a policy 
of insurance against Are. — Jameson r. 
Royal Insurance Co. (1873), I. R. 

7 C. L. 126.— IR. 

PART lU. SECT. 8. 

q. Policy not in accordance xoiih 


indention of par/ies.] — W i ld v. London 
Sc Liverpool & Globe Insurance Co. 
(1873), 33 U. C. R. 284 ; 21 Gr. 458 ; 
23 Or. 442.— CAN. 

r. .] — A policy covering store 

But iutended to cover goods was 
mctlfled. — Troi'Ter v. Western 
Canada Fire Insurance Qq. (1909), 
9 W, L. R. 664.— CAN. 

PART III. SECT. 9, SUB-SECT. 1. 

t. General ruZe.] — Any fraud, coii- 
ceuiinout, or misrepresentation. By a 
party elfectiug a policy of insurance, 
of a matter material to Be known By 
the insurer, will avoid tho policy. — 
McFaul V. Montreal Inland Insur- 
ance Co. (1845), 2 U. C, R. 59.— CAN. 

a. .] — Konowsky V. I’acifio 

Marine Insitranck Co., [1923] 2 
D. L. R. 1198 ; 2 W. W. K. 71.— CAN. 

b. .] — Fine v. General Ac- 
cident, BTre & Life Assurance 
Corpn., Ltd. (1915), App. D. 213. — 

S. AF. 

o. What amounts to misstatement 
— Misstatement in original proposals,] 
— White v. Agricultural Mutual 
Assurance Co. (1871), 22 C. P. 98. — 

CAN. 

d. .] — Sinclair r. Cana- 

dian Mutual BTre Insurance Co. 
(1876), 40 U. C. R. 206.— CAN. 

e. .1 — Brogan v. Manu- 
facturers & Merchants Mutual 
BTre Insurance Co. (1878), 29 C. P. 
414.— CAN. 

f. .} — McQugan V. Manu- 

facturers & Merchants Mutual 
Fire Insurance Co. (1879), 29 O. P. 
494.— CAN. 

-.] — O’Neill v. Ottawa 


Agricultural Insurance Co. (1879), 
30 C. P. 151.— CAN. 

h. .] — Butler V. Standard 

Fire Insurance Co. (1879), 4 A. R. 
391.— CAN. 

k. .] — Rilunqton V. 

Provincial Insurance Co. (1879), 3 

S. C. R. 182.— CAN. 

l. .] — ^Nicnoi.soN V, Phcenix 

Insurance Co. (1880), 45 U. C. R. 
359.— CAN. 


m. 


SURANCE Co. 
S. C. R. 208.- 


.] — Guardian 

V. CONNELY (1892), 

CAN. 


In- 

20 


‘J -a. OC 

inaccurate description of the premises 
in an application for a Are insurance 
policy avoids the policy. — Dodge v. 
Western Canada BTre Insurance 
Co. (1912), 20 W. L. R. 558 ; 1 WT W. R. 
916; 2 W. W. R 972 ; 4 D. L. R. 
465 ; revad. 2 W. W. R. 992 ; 6 D. L. R. 
355; 5 Alta. L. R. 294.— CAN. 


.] — Royal Insurance 

Co. V. Coleman (1906), 26 N. Z. L. R. 
526. — N.Z. 


bb. .}— Williams & Co. 

V, Phienix Assurance Co. (1898), 
5 O. R. 142.— S. AF. 


_ ZodO Parttal disclosure of pre- 

vious claims .] — To the question “ Have 
you ever had a fire loss or made a 
claim for Are loss upon an Insurance 
co. ? ” pltf. answered “ Yes, May 13, 
1903. N. Insurance Co.” Defta. pleaded 
that this W’as a misstatement of fact : 
— Held : the plea was good since if 
defts. could show that pltf. had in fact 
had other Ares the answer would 
amount to a misstatement. — S tib- 
bard V. Standard BTre & IMahine 
Insurance Co. of New Zealand 
(1905), a S. R. N. S. W. 473.— AUS. 

Y 2 
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Insueance. 


Sect, 9. — Represeniatimia and warranties : Sub- 
sect. 1.] 

& name of co.” Applfc/s answer was “Yes. 
1917. ‘ Ocean.’ ’’ That answer was literally 

true, as in 1917 he had claimed against the Ocean 
Insurance Co. in respect of the burning of a motor 
car, but in 1912 he had made a claim against 
another co. in respect of a similar loss. The pro- 
posal form stated that it was the basis of the policy, 
& that the particulars given by applt. were to 
bo express warranties. The policy contained a 
condition that if there was any misi'epresentation 
as to any fact material to be known in estimating 
the risk, resps. were not to he liable upon the 
policy : — Held : (1) the answer was untrue, since 
the question could not reasonably be read as 
being intended to have the limited scope which 
would render the answer true ; (2) there w'as a 
breach of warranty, whether or not the misrepre- 
sentation w’as as to a material fact ; & (3) applt. 
could not recover on the policy.—C’ONDOGiANis 
r. Guardian Assurance Co., [1921] 2 A. C. 125 ; 
90 L. J. P. C. lOS ; 125 L. T. 010 ; 37 T. L. K. 
085, P. C. 

Annotaiion : — lo (2) & (3) Refd. Paxmau r. Union Assce. 

Soc. (1923), 39 T. L. 11. 424. 

Misstatement by insurer’s agent Ailing up 

proposal form.] — See Part I., Sect. 14, sub-sect. 4, 
aiite. 

Compare Nos. 2601, 2602, 2609-2071, post. 

2651. What amounts to concealment — Omission 
to disclose facts known to insurer’s agent.] — On 

a condition in a policy, that it should bo void if 
the assured should “ omit to communicate any 
matter material to be made known to the in- 


surer ’’ ; — Held: this meant some matter, not only 
material, but also unknown to the insurers ; & 
it did not apply to something which it might 
well be presumed was known to them or their 
agents. — Pimm v. Lewis (1862), 2 P. P. 778. 

Knowledge of agent as knowledge of insurer.] — 

See Part I., Sect. 14, sub-sect. 6, ante. 

2652. Materiality of facts concealed or misstated 

— Fire in adjoining premises on day of proposals — 
Risk of Are breaking out again.] — A., abroad, 
having two warehouses, w'rites to this country to 
effect an insurance upon one of them only, with- 
out stating, as was the fact, that a house nearly 
adjoining it had been on fire on that evening, & 
that there was danger of the Are again breaking 
out ; & sends his letter after the regular post 

time. The Are having broken out again on the 
day next but one following, & consumed A.’s 
w’arehouse : — Held : tliis was a material conceal- 
ment, although A.’s letter was written without 
any fraudulent intention. — Bufk v. Turner 
(1815), 0 Taunt. .338; 2 Mai-sh. 40; 128 E. P. 
1905. 

Annotations : — Retd. Liiidonuu r. Desborouffli (1828), 8 
II. & C. .'iSfl ; Evcn tt v. Drsborough (1829), 3 Aloo, Sc 
1\ 190 ; Joiu‘8 r. Provincial Insco. (1857), 3 U. B. X. S, 
0 .». 

2653. RooAng material of premises insured 

— Buildings described as slate-roofed — One building 
roofed with tarred felt.] — A Are insurance was 
effected in re.spect of certain property through an 
agent named D., w'ho inspected the premises. 
One condition of the policy w'as, that any material 
misdescription of the property would render the 
policy void. The buildings were described as 
built of brick & slated, but it turned out that one 


2651 i. What amounts to concealment 
— Omission to disclose facts known to 
insurer’s affcnf.}— Where an appct. for 
insurance in his printed form of appli- 
cation stated that he was the owner 
of the estate subject to a mtge. iu favour 
of a buildlne society for 61,500, the 
facts being, that he only held a contract 
of purchase ; that a portion of the 
purchase money remained unpaid ; & 
that a mtge. for the amount mentioned 
had been agreed for, but not executed ; 
of which facts the co., through their 
agent, was aware : — Held : the insur- 
ance was not avoided, it not being 
Bho\vn that such misstatement was in- 
tentional or material. — L.mdlaw v, 
Liverpool & London, etc. Ixhur.4Nce 
Co. (18G7), 13 Gr. 377 ; revsd. 7 App. 
Cas. 96.- CAN. 

q. Omission to disclose in- 

cumbruTice.] — Pltf. had not complied 
with a condition, which required him 
to declare whether there w'as or was 
not any incumbrance : — Held : he 
could not recover. — Markle v. Xi- 
AOARA DlSnUCT MUTI AL J’iRK INSUR- 
ANCE Co. (1869), 28 U. C. K. 525.— 
CAN. 

r. .]— Dear v. WESTfusN 

Assurance Co. (1877), 41 U. C. U. 
553.— CAN. 

t. .] — Parker V. Aoricul- 

TURAL Mutual Insurance Co. (1877), 
28 C. P. 80.— CAN. 

a. .] — A mtgor. has a 

right to insure to the value of bis pro- 

E erty, without disclosing the Incum- 
ranoe. unless stipulation in policy 
to the contrary. — Chatham (Homan 
Catholio Bp.) v. Western Assurance 
Co. (1882), 22 N. B. K. 242.— CAN. 

b. Facta disclosed to insurer's 

agent — Omitted from proposal form .] — 
Naughter V. Ottawa Aoricultukal 
Insurance Co. (1878), 43 U. C. R. 
121. —CAN. 

o. .] — Kniseley 

V. British America Assurance Co. 
(1900), 32 O. K. 376.— CAN. 

d. Omission to disclose interest,] 


— The fact that tho vendor is not 
sole owner need not bo stated in tho 
policy, nor disclosed to the Insurer. 
— Keefer v. Pikenix Insurance (’o. 
(1901), 31 S. C. K. 144.— CAN. 

e . .] — Gainer Sc Co. v. 

Anctior Fire & Marine Insurance 
C o. (1913), 23 W. L. K. 291 ; 9 1). L. K. 
673 ; 3 W. W. U. 808.— CAN. 

f. Effect of renewal of policy 

— Under altered circumstances. ]— -WUero 
at the time of a new contract by way 
of renewal, no prior Insurance is in 
force, tho insurance is not avoided, 
although 'When the original coutmet 
was entered into prior insurance was 
in force, & this fact was not disclosed. 
— Agricultural Savings & Loan Co. 
V. Liverpool & London tk, Giaibe 
Insurance Co. (1901), 21 C. L. T. 582; 
32 O. II. 369; affd. 33 S.C. K. 94.— CAN. 

g. .) — Grusd r. 

Norwich Union Fire Insurance 
SociF.TY, liTD., [1922] W. L. 1). 146. — 
S. AF, 

h. Indefinite verbal answer.] 

— If an Insurance Is effected orally & 
iu reply to a question an indefinite 
answer is given by the person who is to 
be insured which the InsuiDr accepts, 
tho latter cannot afterwards claim tnat 
the insured has been guilty of non- 
disclosui-o of material facts. — G regory 
V. Palatine Insurance Co,, [1924] 3 
D. L. 11. 987.— CAN. 

k. Omission of uHfe to dis- 

close previous fire loss by hutHtand .] — 
PROS.SER V. Ocean Accident & 
Guaran'jtse Corpn. (1910), 29 N. Z. 
L. R. 1157.— N.Z. 

1- Whether limited to answers 

to questions .] — Colonial Industries, 
Ltd. V. I^ovincial Insurance Co., 
Ltd., [1922J App. 1). 33.— S. AF. 

ni, Answers limited to actual 

parties concerned .] — Khriq & WeyeR 
r. Tranhaixantio Fire Insurance 
Co. (1905), T. S. 657.-8. AF. 

n. Materiality of facts concealed or 
misstated — Previous fires. ] — London 


& Lancashire Insurance Co. v. 
Honey (1876), 8 V. L. R. 7.- AUS. 

o. .] — Burnside v. Mel- 
bourne Fire Office, Ltd., [1920] 
V. L. R. 56.— AUS. 

p. .] — Western Assur- 

ance Co. V. Harrison (1903), 33 
8. C. R. 473.— CAN. 

aa. - .] — Non -disclosure of 

a previous trivial fire some years 
previous to the making of the policies 
la other premises in another town, 
where the co. holding the risk con- 
tinued to do so after payment of loss 
is not a fact material to the risk. — 
Strong r. Crown I'litic Insuranc’E 
Co. (1913). 23 O. W. R. 701; 4 

t>. W. N. .584; 10 ]). L. \{. 42 ; 28 
G. L. R. 33; uffd. 13 O. L. U. 080; 29 
O. L. R. 33.- CAN. 

bb. — — .] — An uutnic reply 

to a question as to whether there had 
been a prior destruction of property 
by tire of an aiipct. for fire insurance 
is material to tho risk 6c precludes 
recoviuy upon tho fire insurance policy 
based upon siicn reply. — W ilton r. 
Occidental Fire Insurance Co., 
11017] 2 W. W. R. 787 ; 35 D. L. K. 
267 ; 11 Alta. L. R. 581.— CAN. 

00 . Fear of incendiarism .] — 

Watt v. Union Insurance Co. (1884), 
5 X. 8. W. L. R. (L.) 48.— AUS. 

dd. ^.] — C.vMPBKLL V. Vic- 

toria Mutual Fire Insurance Co. 
(1880), 45 U. C. H. 412.— CAN. 

•e. .] — Greet v. Citizens 

INSURANCTK Co., Grkkt v. Royal In- 
surance Co. (1880), 5 A. R. 596.— CAN. 

ff. .] — Findley v. Fire 

Insurance Co. op North America 
(1894), 25 O. R. 616.— CAN. 

gg. .] — Kniselisy V. 

British America Assurance Co. 
(1900), 21 C. L. T. 117 ; 32 O. K. 376. 
—CAN. 

.] — The danger of in- 
cendiarism Is a clroumstanoo material 
to be made known to the co. In order 
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of the buildings was not roofed with slate but with 
tarred felt. The co. alleged that D. was not their 
agent, but the agent of the insured ; & that the 
misdescription rendered the policy void : — Held : 
the misdescription was immaterial, & not suffi- 
cient to vitiate the policy ; but that if material, 
it was made by D., as the agent of the insurance 
CO., & the insured were not responsible for it. — 
Re Universal Non-Tariff Fire Insurance 
Co., Forbes & Co.’s Claim (1875), L. R. 19 Eq. 
485 ; 44 L. J. Ch. 701 ; 39 J. P. 600 ; 23 W. R. 
464. 

2654. Nature of tenancy of assured — 

Tenancy at will.] — A tenant at will of premises 
insured machinery & trade fixtures with deft. co. 
The buildings were destroyed by fire & the 
machinery, etc., damaged. The landlord having 
determined pltf.’s tenancy, the co. elected to 
reins^te, &, replaced the machinery on the 
promises when rebuilt. Semble : the fact that 
pltf. was only tenant at will was a material fact 
which ought to have been disclosed by pltf., as 
it might have made the exercise of the option to 
reinstate impossible. — Anderson v. Corlmercial 
Union Assurance Co. (1885), 34 W. R. 189 ; 1 

T. L. R. 511, D. C. *, affd., 55 L. ,T. Q. R. 140, C. A. 

2655. - — - Refusal by another company to 
accept Insured — Whether refusal to transfer policy 
Included.] — Golding v. Royal London Auxili- 
ary Insurance Co., Ltd., No. 2049, arile. 

2656. Identity of risk — Business con- 

verted Into limited company.] — Arthrude Press, 
Ltd. V. Eagle, Star & British Dominions In- 
surance Co. (1924), 59 L. Jo. 529. 

to enable thoni to judge of the risk, & 
if not disclosed to the co. the policy is 
avoided. — Gabel v. Howick Farmeiis 
M trruAL Fire Insurance Co. (1917), 

40 O. L. It. 158 : 38 D. L. It. 139.— 

CAN. 

Imperial Press - 
iNo Co. V. British Crown Assurance 
C oRi’N., Ltd. (1913), I. L. It. 41 Calc. 

581.— IND. 

g. Occupalion cP wsc.] — H or- 

dern V. Commercial Union Assur- 
ance Co. (1884), 5 N. S. W. L. It. (L.) 

309 ; 1 N. S. W. W. N. 7, 

AUS. 

'McOibbon V. Im- 
perial Fire Insurance Co. (1881), 

14 N. S. It. (2 It. & G.) 6 ; 1C. L. T. 

192.— CAN. 

k. .] — A inisrcprosenta- 

tlon 08 to tho person occupying the 
promises is of such a material fact as 
to avoid a policy of fire insurance. — 

Spencer v. London & Lancashire 
Insurance Co. (1884), 5 N. L. K. 37. 

— S. AF. 

l. .] — IticHARDS V. Guar- 

dian Assurance Co. (1907), T. 11. 

24.— S. AF. 

m. Nature of title 

— Pltf. applied as if tho property were 
his own, stating that it was occupied 
by himself & uuinoumborod, & bo 
obtained a policy for two-tblrds of the 
actual value. Me was onlv a lessee for 
years of the land on which the buildings 
wore erected : — Held : the policy was 
void. — Shaw v. St. Lawrence County 
Mutual Insurance Co. (1853), 11 

U. C. It. 73.— CAN. 

n. .] — Brown v. 

District Mutual Insurance 
(1853), 10 U. C. It. 3.53.— CAN. 

o. .] — Walboth V. St. 

Lawrence County Mui'ual Insur- 
ance Co. (1863), 10 U. O. R. 625.— 

CAN. 

p. .] — Butler r. Stan- 
dard Fire Inburanok Co. (1879), 4 
A. R. 391.— CAN. 

q. .] — CJOMPTON r. Mbr- 


2657. Refusal by another company to 

renew policy.] — In Oct. 1909, claimant effected a 
fire insurance policy for £2,000 with the L. Co., 
renewable at Michaelmas 1910, & in Aug. 1910, 
with the object of getting an increased insurance 
for £1,600 ; this policy was taken to the Guardian 
Assurance Co. & a cover note for the £1,600 up 
to Michaelmas 1910 was issued. It was arranged 
that the Guardian should issue a policy for the 
whole £3,600 & on Sept. 21, 1910, the Guardian 
sent a statement showing the premium payable. 
At tho side of this statement were the words 
“ held covered ” & underneath was the sum to 
be insured, £3,600, from Michaelmas 1910 to 
Michaelmas 1911 & the amount of the premium 
for the £1,600 up to Michaelmas 1910, & a note in 
print that “ No insurance is in force until the 

E remium is paid.” On Sept. 27, 1910, claimant 
ecame aware that the L. Co. had refused to con- 
tinue tho policy for £2,000 beyond Michaelmas 
1910, but this fact was not communicated to the 
Guardian, & on Sept. 28, the Guardian executed 
the policy for £3,600 from Michaelmas 1910 to 
Michaelmas 1911, & on the next day the premium 
was paid & the policy forwarded & indorsed upon 
it was the condition that any omission to state 
any material fact rendered the policy void. A 
fire having occurred & an arbitrator having found 
that the fact of the refusal of the L. Co. to renew 
the policy was a material fact which ought to have 
been communicated to the Guardian : — Held : the 
fact that the L. Co. had refused to continue the 
policy was a material fact ; when this fact became 
known to claimant on Sept. 27, there was no 

eo. .) — DouLL r. Fire 

Insurance Co. (1886), 18 N. S. R. (6 
R. & G.) 511 ; 6 a L. T. 641.— CAN. 

ff. .] — Moore v. Citi- 

zens Fire Insurance Co. (1888), 14 
A. R. 582.— CAN. 

gg. IncuTnffra7iceff.] — Defte.* 

travelling agent obt^iined from pltf, 
his application, & in tilling up the 
answers the question as to the existence 
of incunibrancos was answered in the 
negative, when in fact the land on 
which one of the bouses insured stood 
was mortgaged : — Held : this vitiated 
tho policy, not only as to that house, 
hut also as to another building stand- 
ing on land not in the mtge., although 
separate sums were named in respect 
of each building. — B leakley v. Ni- 
agara Districi Mutual Insuiunce 
Co. (1869), 16 Gr. 198.— CAN. 

hh. .] — Gore District 

Mutual Fire Insurance Co. v. Samo 
(1878), 2 S. C. R. 41i.~CAN. 

kk. .] — Phillips v. Grand 

River Farmers’ Mutual Fire In- 
surance Co. (1881), 46 U. C. R. 334. 
—CAN. 

II. .] — WiLBY V. Stand- 
ard Insurance Co. (1883), 3 0. R. 
115.— CAN. 

mm. .] — Goring v. London 

Mutual Fire Insltiance Co. (1886), 
10 O. R. 236.— CAN. 

nn. .] — Reddick v. Sau- 

GEEN Mutual Fire Insurance Co. 
(1888), 15 A. R. 363.— CAN. 

00. Value <£• oumership .] — 

Kerr v. Hastings Mutual Fire 
Insurance Co. (1877), 41 U. C. R. 
217.— CAN. 

pp. .] — Canad ian Cr edit 

Men’s Assurance v. Stuyvbsant 
Insurance CX). (1916), 26 Man. L. R. 
226.— CAN. 

Qo. Adjoinina premises .] — 

Benson v. Ottawa Agricultural 
Insurance Co. (1877), 42 U. C. R. 
282.— CAN. 

nf, ,] — Nauohter V. 


30.- 


Gore 

Co. 


Insurance 

-CAN. 


Co. (1880), 27 I 


CANTILE 
Gr. 334.- 

r. .] — Howes v. Do- 

minion Fire & Marine Insurance 
Co. (1883), 2 O. R. 89 : 8 A. R. 044.— 

CAN. 

t. .1 — Norwtcit Union 

Fire Insurance Co. r. LeBell (1899), 
29 S. C. R. 470.— CAN. 

a. .] — Daniels v. Acadia 

Fire Insurance Co. (1017), 51 N. S. R. 
133 : 35 D. L. R. 601.— CAN. 


b. 


.] — Steyn tK Mal- 
OF Executors & 
Co., [1921] 


MESBURY Board 
Trust & Assitrance 
C. P. D. 96.— S. AF. 

o. Other iruiuranceft .] — Tho not 

conimunicatliig at tho time of tho 
proposal for an insurance, tho fact that 
tlvcro was an iiism’ancc already effected 
with another co. : — Held : not to he 
such a wrongful ooncoolment as to 
sustain a pica of fraud, avoiding tho 
policy. — M cDonell v. Beacon Fire 
& Life Assurance Co. (1857), 7 
C. P. 308.— CAN. 

.] — Moore v. Citi- 
zens Fire Insurance Co. (1888), 14 
A. R. 582.— CAN. 

e. .1 — Bank of Aus- 

tralasia r. North German Insur- 
ance Co. (1898), 17 N. Z. L. R. 387. 
— N.Z. 

aa. Over-valuation.] — Dickson 

V. Equitable Assurance Co. (1859), 
18 U. C. R. 246.— CAN. 

-.1 — Cann V. Duperial 
Fire Insurance Co. (1876), 10 N. S. 11. 
(1 R. &C.) 240.— CAN. 

00 . .] — Excessive valua- 

tion of tho property destroyed does 
not avoid a policy, unless shown to 
have been excessive to tho knowledge 
of the assured.] — P arsons v. Citizens’ 
Insurance Co. (1879), 43 U. 0. R. 201. 
—CAN. 


dd. 


.] — ^McGibbon V. Im- 


perial Fire Insurance Co. (1881), 
14 N. S. R. (2 R. & G.) 8 ; 1 C. L. T. 
192.— CAN. 
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Sect. 9. — Representations and warranties : Sub'seots. 

concluded contract & it was still the duty of 
claimant to disclose such fact to the Guardian, 
&, having omitted to do so, claimant not 

entitled to treat the policy as a valid Pojicy-— 
Re Yager & Guardian Assurance Co. (1912), 
108 L. T. 38 ; sub nom. Yager v. Guardian 
Assurance Co., Ltd., 29 T. L. R. 53 ; o B. W. 


C. C. N. 07, D. C. 

Jniwtalion Reid. Allis Chalmers Co. r. Fidelity & Deposit 
Co. of Maryland (1913), 29 T. L. U. 606. 

2658. Refusal relating to other pro- 


perty of insured.] — Golding v. Royal London 
Auxiliary Insurance Co., Ltd., No. 2649, a7ite. 

2659. Whether refusal to transfer 

policy included.] — Golding v. Royal IjOndon 
Auxiliary Insurance Co., I/cd., No. 2649 ante. 

2660. Place where insured lorry garaged.] — 

Dawsons, Ltd. v. Bonnin, No. 2558, ante. 

ScCy also. No. 2005, post. 


Sub-sect. 2. — Warranties. 

A. In General. 

2661. What amounts to warranty — Description 
of property — Mill described as of wrong class.] — 

It is a first principle of the law of insurance that, 
when a thing is warranted to be of a particular 
nature or description, it must be exactly such as 
it is represented to be, otherwise the policy is 
void, & there is no contract. Therefore where a 
cotton & woollen mill was insured as being of one 
class, & turned out to liave been of another class 
at the time : — Held : an action on such a policy 
could not be sustained. — Newcastle Fire In- 
surance Co. V. xMacmorran & Co. (1815), 3 Dow. 
255 ; 3 E. R. 1057, H. L. 

Annotntim^'i : — Consd. Re Universal Non-Tariff Fire Insce., 

Forbtis’ Claim (18 76), L. K, 19 Eq. 4 8') ; llainbrouph r. 

Mutual Life Insce. of New York (1896), 72 ij. T. 140. 

Apprvd. Condojrianis v. Guardian Assco,, f!921] 2 A. 

1 26. Refd. WoIIh, Fanro v. Pacific luscc. (1872), 2 Asi». 

DL L. G. Ill, Meatd. Thomson r. Weems (1884), 9 Api». 

C^as. 67 1 ; Elliuffcr r. Dlutuul Life Inscc. of Ncm' York, 

[19U5J 1 K. B. 31. 

2662. Three storied house described 

as two storied.] — By a policy executed in London, 
on Apr. 7, 1851, premises in California were in- 


sured against fire for a year from Feb. 1, 1851. 
The premises were descrioed in the policy as “ a 
brick building used as a dwelling house store 
(described in the paper attached to this poHcy).” 
The paper attached gave a minute description 
of a two storied house, with what purported to 
be a certiQcate that the description was accurate, 
signed on Oct. 30, 1850. The description was, in 
fact, accurate up to Mar. 1861 ; in which month 
the assured altered the house by adding a third 
story. This was unknown in Ijondon when the 
policy was signed. In May, 1851, the house, 
thus altered, was destroyed by fire. In an action 
on the policy, on a case stating the above facts : 
— Held : the description in the policy amounted 
to a w'arranty that the assured would not, during 
the term insured, voluntarily do anything to make 
tlie condition of the premises vary from that 
description, so as to increase the liability of the 
assui'or : this warranty was broken ; &, conse- 
quently, piths, could not recover. — SiLUiM v. 
Thornton (1854), 3 E. & B. 868; 2 C. L. R. 
1710 ; 23 L. J. Q. B. 362 ; 23 L. T. O. S. 187 ; 

18 Jur. 748 ; 2 VV. R. 524 ; 118 E. K. 1.307. 

Aniuttaiinyis : — Apprvd. StokCH r. Cox (1856), 1 11. & N. 

320 . Consd. Thompi-ion t*. H»)ppfr (1H68), E. B. Sc E, 

1038. Refd. Hurst f. I'rtboniu (1866), 26 L. .1. C. 1’. 

2U9 : 8tok«*8 f. Cox (1856), I II. & N. 533 ; .Scott i*. IjCgtr 

(1877), 46 L. J. M. C. 267, 

2663. Whether continuance of con- 

dition implied.] — A policy of assurance against 
fire, in the description of the buildings, after 
stating that part- of the lower story was used as 
a boiler house, added, “ No steam engine employed 
on tlK5 premises. The steam fi'om the said boiler 
being used for heating water & warming the shops. 
— N.B. The process of melting tallow by steam 
in the said boiler house A the use of two pipe 
stoves in the said budding are hereby allowed.” 
The rates of insurance wcix? stated as common, 
Itazardous, doubly hazardous special risk. 
The seventh condition provided that if, after the 
insurance, the risk should be increased by the 
erection of any stove, etc., or by any other altera- 
tion of circumstances, & the particulars w^ere not 
indorsed on the policy by the secretary, &, a higher 
I)i*emium paid if required, the insurance should 
be of no force. The assuied paid as for a ^ccial 
ri.sk. Home time after the policy had biion effected 


( )TTA\V A A< i lilCULTL'KAL 1 .NS IR A.VCK 
Co. (1878), 43 U. c. H. 121.— CAN. 

— — Quinlan v. Union 
Kirk Insurance Co. (1883), 8 A, R. 
376.— CAN. 

Question for jurij.] — Perkins 

r. Equitable Insurance Vo. (I860), 
9 N. B. R. (4 All.) 562.— CAN. 

S’ Nuiuhcr of Aforca.] — Ono 

of the pleas set up that tlie Insured 
stated ill the application tliat there 
was only one stove on the promises 
whereas there were two : — Held : tills 
was an untrue statement which 
avoided the policy.— O’Neill r. 
tlTTAWA AoRICULTUKAL INHURANCK 
Co. (1879). 30 C, P. 151.— CAN. 

b- •“ Building standing on leased 
ground.] — One of the conditions of 
» policy of insurance was that if the 
building insured stood upon leased 
ground, & it was not bo represented to 
the CO. & expressed in the policy, the 
policy should bo void :~Jleld : a 
breach of this condition rendered tlie 
policy void, oven though in the co.’s 
printed forms of application signed by 
the assured no question was asked os 
^ this. — Ross V. Citizens* Insitrance 
Co. (1879), 19 N. B. R. 120.— CAN. 

— Construction of pica.] — 
/iQo-fv J^tKNix Insurance Co. 
(1897), 34 N. B. R. 223.— CAN. 


l. Onus of prtMtf on insurers.] 

— iCvTi'ERsox r. Oxford Fakmf.hh 
M irruAL Firf, Insukam’K, Co. (1912), 
23 O. W. R, 122 : 4 U. W. N. 140 ; 7 
D. L. R. 217.— CAN. 

m. Oosoliiyc stored adjacent 

to premises.] — Evanoelink Fruit Co. 
r. I’Rov. Fire Insurance Co. of 
(’ANADA (1915), 51 S. C. R. 474.— 
CAN. 


Misdescription of pro- 
perty.] — A misdescription of property, 
insured against fire, where the mis- 
description is not material to the con- 
tract (i is not to the prejudice of the 
insurer, cannot bo relied on os a defence 
to an action for recovery of the insur- 
ance money. — K o.vowsky v. Pauifio 
Marine Insura.nck Co., 11923] 2 
I). L. R. 1198; 2 W. W. R. 71; 
ajsrrf. (1924), 2 D. L. R. 1029; 37 Man. 
L. R. 149.— CAN. 


o. Bale for taxes — liighl to 

redeem.] — Bauch a v. An..\(i Assur- 
ance Co., 11924] 2 D. L. R. 836 ; 2 
W. W. R. 467.— CAN. 


P. ifuspicinn as to honesty of 

occupant . }— M a ijcu er & M aia:ome8S 
V. KINO William's Town Fire & 
Marine Insurance & Trust Co. 
(1883), 3 B. D. 0. 271.— 3. AF. 

q. Fabric of building.] — 

Gordon v. Tra.nsatlantio Fire In- 


HURAVCK Co. (1905), T. H. 140. — 

S. AF. 

r. PrcT'ious proposal.] — Mor- 

ris r. Nortiier.v Assurance Co., 
Ltd., [1911] C. P. I). 293.— S. AF. 

t. Truth of statement ■ — Question 
/or jury.] — Mkaoher v. Losdox & 
Lanc:.\hiiire i'lUE Inhurance Co. 
(1881), 7 V. L. R. 390.— A US. 

a. Misstoteyyicnt hy original in~ 
surer — Whether assignee affected. 
Chatman r. Gore DisTRic-r Muitjal 
iNsimANCF, Co. (1876), 26 C. P. 89. — 
CAN. 

b. Fraud of mortgagor — Defetu'e 

to action by ytuyrtgagee.] — Omnium 
Hbuuuities Co. v. Canada Fire 
Mutual Insurance Co. (1882), 1 

O. R. 494.— CAN. 

0 . BoTid fide acceptance of expert's 
report.] — Mackat, Ltd. & Atkinson 
Lu.mreu Co. V. British America 
Assocn. Co., [192.3] 2 D. L. R. 606; 
[1923] 8. C. R. 335.— CAN. 

PART III. SECT. 9, SUB-SECT. 2.— A. 

d. What amounts to warranty — 
Description of property .] — DiNOKE V. 
Aoiucultural Insurance Co. (1876), 
16 N. B. U. (3 Pug.) 80.— CAN. 

aa. .] — Hammond n. Citi- 

zens' Insurance Co. or Canada 
(1886), 26 N. B. R. 371.— CAN. 
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the assured erected a steam engine on the premises 
&> supplied it with steam from the boiler, but gave 
no notice of it to the insurance ofiQce. It was 
found as a fact, that the risk to the office was not 
increased by the erection of the steam engine. 
The premises were destroyed by an accidental 
fire, not attributable to the use of the steam 
engine : — Held : taking the policy together, there 
was no implied warranty that the premises should 
continue in the state in which they were described 
as being at the time when the poUcy was effected ; 
& the alteration of the premises by the erection 
of the steam engine did not avoid the policy, 
though no notice had been given to the office, as 
it had not increased the risk. — Stokes v, Cox 
(1866), 1 U. & N. 633; 26 L. .T. Ex. 113; 28 
L. T. O. S. 161 ; 3 Jur. N. S. 45 ; 5 W. R. 89 ; 
156 E. R. 1313, Ex. Ch. 

Annotations: — Befd. Whoelton v. llardiwty (1858), 8 E. & 

B. 285 ; Baxendalo v. Harvoy (1859), 4 H. & N. 445. 

Mentd. Livori)ool Borough Bank r. Eccles (1859), 4 H. 

& N. 139 ; Johnson v. Ilaylton (1881), 7 Q. B. D. 438. 

2664. j — The renewal of a fire 

policy is impliedly made on the basis that the state- 
ments in the original proposal are still accurate. 
On Nov. 8, 1915, a motor car was insured for its 
full value on a proposal stating the present value 
at £250. The policy was renewed in Nov. 1916, 
1917 & 1918, the car was destroyed by fire on 
.lune 17, 1919, at which date the arbitrator found 
it was worth £400, & stated a special case for the 
ct. to detennine the insurer’s liability : — Held : 
if the increase in value had wholly accrued since 
the date of the last renewal, the insured was 
entitled to recover £100, but if it had partly 
acci*ued before that date he could only recover 
£250, As the c^ise must accordingly go back to the 
arbitrator with this intimation.—Rc Wilson Sc 
ScoiTisii Insuuance Cokpn., [1920] 2 Ch. 28 ; 
89 L. J. (;;h. 329 ; 123 L. T. 404 ; 64 Sol. Jo. 
514 ; sub nom. Wilson v. Scottish Insuuance 
C’ oRPN., I^TD., 36 T. li. R. 645. 

Sec, also, No. 2670, po.st. 

2665. Statement as to locality of property.] 

- — A time policy against tiro was effected on a 
steamship. The policy described it as then 
“ lying in the V. docks,” but gave it ” liberty to 
go into dry dock, & light the boiler fires once or 
twice during the currency of this policy.” The 
only dry dock into which the ship could go was 
L.’s dock, at some distance up the river. To go 
there it was necessary to remove the paddle- 
wheels ; they were removed in the V. docks, & 
the ship was then towed up to L.’s dock. The 
necessary lepairs there having been completed, 
the ship was brought out & moored in the river, 
preparatory to replacing the paddlewheels. This 
operation could have been perfectly performed in 
the V. docks, but it w^as found that in such case 
it was customary, as the more economical course, 
to rejplace the paddlewheels while the ship lay in 
the nver. Before the wheels had been replaced 
the ship was burnt : — Held : the policy covered 
the ship while in the V. docks, & while passing 
from them to the diy dock, & while directly 
returning from the dry dock to the V. docks ; but 
did not cover the vessel while moored in the river 
for a collateral purpose. 

An insurance against lire necessarily has regard 
to the locality of the subject-matter of the policy 
(Lord Chelmsford). 


[The desire to save expense was] no reason at 
all for imposing upon the underwriters, by 
implication, an undertaking to accept a risk 
different & more expensive than that to which 
they had expressly agreed to be liable (Lord 
Chelmsford). — ^Pearson v. Commercial Union 
Assurance Co. (1876), 1 App. Cas. 498 ; 45 L. J. 
Q. B. 761 ; 35 L. T. 445 ; 24 W. R. 951 ; 3 Asp. 
M. L. C. 275, H. L. 

Annotations :~^0ns6.. Wingate v, Foster (1878), 3 Q. B. D. 

582. Reid. Mountain vTwhittle, 11921] 1 A. C. 615. 

2666. .] — Dawsons, Ltd. v. Bonnin, 

No. 2553, ante. 

2667. Right of Insured to move & 

restore property.] — Pearson v. Commercial Union 
Assurance Co., No. 2665, ante. 

2668. What amounts to.] — Where a 

contract of fire insurance is made by one person on 
behalf of another without authority, it cannot 
be ratified by the party on whose behalf it is m^e 
after & with knowledge of the loss of the thing 
insured. 

Pltfs. insured a pianoforte factory, situated at 
New Southgate at Lloyd’s. The insurance was 
effected through a bank manager, who subse- 
quently moved to Bank House, Newington Green 
&; notified his change of address to the insurance 
broker. In the course of negotiations for a fresh 
policy, the insurance broker made out the following 
slip “ insured on account of ... on building 
(pianoforte factory). Grover & Grover Limited, 
The Bank House, Newington Green, N,” which was 
duly initialled : — Held : the imderwriters were 
entitled to assume that the factory which was the 
subject of the insm‘ance was situated at the place 
mentioned on the slip. 

The slip must bear in its ordinary sense a 
description not only of the assured, & the amount 
insured, but also tlie subject-matter, the building 
insured (Hamilton, J.). — Grover & Grover, 
Ltd. V. Mathews, [1910] 2 K. B. 401 ; 79 L. J. 
K. B. 1025 ; 102 L. T. 650 ; 26 T. L. R. 411 ; 15 
Com. Cas. 249. 

2669. Statement as to amount of existing 

insurance.]— Underwriters at Lloyd’s subscribed a 
fire policy on pltfs.’ stock-in-trade. The policy 
contained the following clause : — “ Warranted 
same gross rate, terms & conditions as, & to 
follow, the British Law, which co. has £1,750 on 
the block of brick buildings in which the risk is 
a portion of the same.” The buildings were not 
insm'ed with the British Law Co. for £1,750, but 
for £1,350. During the currency of the policy 
some of pltfs.’ goods were destroyed by fire ; — 
Held : the statement that the co. had £1,750 on 
the buildings was a warranty, the performance of 
which was a condition precedent to the liability 
of the underwiiters on the policy, &, there having 
been a breach of the warranty, the undeiwriters 
were not liable to pay a loss. 

The ordinary rule for ascertaining whether a 
statement is a condition or a mere representation 
is to ascertain whether or not the statement is 
material to the contract about to be entered into. — 
Bancroft v. Heath (1901), 17 T. L. R. 425; 6 
Com. Cas. 137, O. A. 

See, generally. Part I., Sect. 7, sub-sect. 2, ante. 

Whether necessarily material.] — See 

Nos. 2650, 2661, ante. 

2670. As to user of premises.] — An insur- 

ance against fire was effected on a granary with a 


2870 1. As to user of premises.] 

— Howks V. Dominion Fire & Marine 
Insurance Oo. (1883), 8 A. H. 

CAN 
f. 


brances.] — Marshall v. Times Fire 
Insurance Co. (1860), 9 N. B. R. 
(4 All.) 618.— CAN. 

E. As to oocupaHon of prc' 

mUes.] — Kuntz v. Niagara District 


Fire Insurance Co. (1866), 16 0. P. 
673.— CAN. 

h. .1 — Reddick v. Sau- 

QEEN Mutual Firs Insurance CX>. 
(1888), 15 A. R. 363.— CAN. 


/Siatemmi as to incum- 
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Sect. 9. — Representations and warranties : Svb-sect. 
2, A.&B.] 

kiln for drying corn attached, & the third condition 
indorsed on the policy stated, that unless the 
trades carried on in the insured premises were 
accurately described, & if a kiln or any process of 
lire heat were used & not noticed in the policy, 
the policy should be void ; & the sixth condition 
stated that if the risk to which the insured premises 
were exposed should be by any means increased, 
notice should be given to the office, & allowed by 
indorsement on the policy, otherwise the insurance 
to be void. A vessel laden with a cargo of bark 
having sunk near the premises of the insured, he 
allowed the bark to be dried at his kiln, gratis, 
&, in consequence of the fire at the kiln during this 
process, the premises were burnt down. It was 
found by the jury, that the trade of drying bark 
is more dangerous than that of drying corn 
Held: (1) the user of the kiln for a different 
purpose than that intended at the time when the 
policy was made, was not an inaccurate description 
within the third condition ; (2) this gratuitous 

use of the kiln by a third person, was not such an 
alteration of the business & increase of the risk 
as required to be notified to the office within the 
sixth condition ; (3) there was no warranty that 
notliing but corn sliould be dried in the kiln ; 
(4) there was no negligence on the part of the 
insured, which would vacate the policy. — Shaw 
V. Robberds (1837), 6 Ad. & El. 75 ; 1 Nev. & 
P. K. B. 279 ; Will. Woll. & Dav. 94 ; 6 L. J. 
K. B. 106 ; 1 Jur. 0 ; 112 E. R. 29. 

Annotations: — As to (1) Consd. Plm v. Hold (184.3), 6 Man. 
& G. 1 ; Sillcm r. Thornton (1854), 8 E. & B. 8(58. As to 
(2) Consd. Glen v. Lewis (1853), 8 Exch. 607 ; Sillem t\ 
Thointon (1854), 3 E. & B. 868. Rofd. Barrett v. Jermy 
(18 iO), 3 Exch. 53.5. As to (3) Refd. Sillem r. Thornton 
(1854), 3 E. & B. 868. As to ^4) Reid. Bonham v. United 
Guarantio & Life Assce. (1852), 7 Exch. 744. 

2671. .] — A policy of insurance was 

made subject, amonipt others, to the following 
condition : “In the insurance of goods, wares, or 
merchandise, the building or place in which the 
same are deposited is to be described, the quality 
& description of such goods, also whether any 
hazardous trade is carried on or any hazardous 


articles deposited therein ; &, if any person or 
persons shall insure his or their buildings or goods, 
& shall cause the same to be described otherwise 
than as they really are, to the prejudice of the co., 
or shall misrepresent or omit to communicate any 
circumstance which is material to be made known 
to the CO. in order to enable them to judge of the 
risk they have undertaken or are required to 
undertake, such insurance shall be of no force ” : — 
Held : this condition applied only to misrepresenta- 
tions or omissions to communicate circumstances 
existing at the time of effecting the policy ; & the 
insurance was not avoided by the carrying on a 
more hazardous trade upon the premises, or the 
placing hazardous goods thereon, pending the 
current year of the insurance. — PiM v. Reid 
(1843), 6 Man. & G. 1 ; 0 Scott, N. R. 982 ; 12 
L. J. C. P. 299 ; I L. T. O. S. 230 ; 134 E. R. 
784. 

‘ Annotations Consd. Sillcm r. Thornton (1854), 3 E. & B. 

868. Retd. Barrett v. Jermy (1849), 3 Exch. 635 ; lie 

Wilson & Scottish Insce. Corpn., [1920] 2 Ch. 28. Mentd. 

Carruthers v. West (1848), 11 L. T. O. S. 216, 

2672. .] — Hall v. Star Fire Insur- 

ance Co. (1850), 14 L. T. O. S. 135, 446. 

The proposal as basis of contract.] — See Sect. 1 , 
sub-scct. 4, ante. 

2673. Necessity for compliance.] — Newcastle 
Fire Insurance Co. v. Macmorran & Co., No. 
2661, ante. 

2674. .] — Deft. & other underwriters sub- 

scribed a fire policy, which contained the following 
clause : “ Warranted to be on same rate, terms, & 
identical interest as U. Insurance Co. £800 & G. 
Insurance Co. £700.” In the policy of one ol the 
two CO.S. the premium & also the interest insured 
differed fi'om those in deft.’s policy : — Held : the 
warranty must be taken to be a condition 
precedent ; the facts showed that there had been 
a breach of such warranty ; & the policy was 
consequently void, & deft, not liable. — Barnard 
V. Faber, [1893] 1 Q. B. 340 ; 62 L. J. Q. B. 159 ; 
68 L. T. 179 ; 41 W. R. 193 ; 9 T. L. R. 160 ; 4 
R. 201, C. A. 

.innotatinns : — Apld. Hambrough v. Mutual Life Insce. of 

Now York (1895), 72 h. T. 140 ; Ellinger r. Mutual Life 

Insco. of New York, [1905] 1 K. B. 31. 


k. ,] — ^I^IOKix r. Anglo- 

Canadian Fike Insurance Co. (1910), 
13 W. L. 11. 667.— CAN. 

l. Statement as to value of 

buildifw. ] — Pltf . falsely represented 
that the value of the dwelling-house 
in.surod was ?2,000, whereas it was 
of a much smaller value : — Held : the 
roprosentation as to the value was not 
a warranty, but a statement of matter 
of opinion, a mistake in which, in tho 
absence of fraud, would not avoid the 
policy. — B edford e. Mutual Fire 
iNSLTtANCE Co. OF CLINTON (1876), 38 

U. C. R, 538.— CAN. 

m. Sfalement as to keeping 

watchman.] — Whitlaw v. Ph(enix In- 
surance Co. (1877), 28 C. P. 53. — CAN. 

jj, i — Woks WICK v. 

Canada Fire & Marine Insurance 
Co. (1879), 3 A. R. 487.— CAN. 

o. Statement as to danger of 

incendiarism. ] — To a question asked 
of pit/., on Ills application for insurance, 
whether there was any incendiary 
danger either threatened or appre- 
hended the answer was in the negative, 
but the evidence allowed the contrary 
in both respects. The contract of 
insurance made the answer a warranty : 
Held: he could not recover. — Herbert 
r. Mercantile Fire Insurance Co. 
(1878), 43 U. C. R. 384.— CAN. 

p. Statement as to refusal of 

risk.] — In a form of application for 
fire insurance, the question was asked : 
“ Has this risk bc^n refused by any 


other CO., or has any co. cancelled a 
policy or receipt on it ? ” : — Held : 
the answer to tho question was clearly 
a warranty, having reference as It had 
to the property to be insured. — 
Stott v. London 8c Lancashire Fire 
Insurance Co. (1891), 21 O. R. 312.— 
CAN. 


Q- .] — John v. North 

British & Mercantile Insurance 
Co. (1902), 19 S. O. 414 ; 12 C. T. R. 
771.— CAN. 

r. Statement as to value of 

goods.] — Cope & Taylor v. Scottish 
Union & National Insurance Co. 
(1897), 6 B. O. R. 329.— CAN. 

*• Effect of variation of 

staiutory conditions.) — McNutt e. 
WES'fERN Assurance Co., (1902) 40 
N. S. R. 375.— CAN. 


2678 i. Necessity for compliance.]— 
Whore by a policy the insured agreed U 
keep twelve palls full of water on eacl 
hat of the building during the con 
tluuanco of the policy, & he neglectei 
to do 80 , but it appeared that the losi 
w^ not in any way affected by hli 
default : — Held : he could not recover 
— G.^RF/rT V. Provincial Insuranoj 
Co. (1860), 20 U. C. R. 200.— CAN. . 


2678 il. .] — arnojj) V. British 

(1917), 


policy insur 
certain agricultural machines ” th 
being in a specified place, & provid 


that, in case of their removal from that 
place without assent, the risk should 
cease ; in an action on the policy for 
the loss by Are of tho identical 
machines, it appeared that they were 
not, at the time of the fire, in tho place 
specified: — Held: tho contract ren- 
dered tho place material. — Gorman r. 
Hand in Hand Insurance Co. (1877), 
I. R. 11 C. L. 224.— IR. 

2673 iv. .] — Strict obsereance of 

the terms of a wa^Tauty is a condition 
precedent to liability upon a fire insur- 
ance policy. — Lewis, Ltd. v. Norwich 
Union Fire Insurance Co., Ltd, 
(1916), App. D, 509.— S. AF. 

a. Waiver — Knowledge of insurer.] 
— A policy of fire insurance con- 
tained the following clause : “ It is 
warranted by tho assured in accepting 
tills policy that n clear space of 30() 
foet shall be maintained between tho 
lumber hereby insured & any standing 
wood, brush, or forest, any steam or 
water-power, saw-mlJl, planlug-mill, 
or other special hazard, & that no 
railway passes through the lot on which 
said lumber is pil^ or within 200 
foet ” : — Held ; tlie Insured was not 
relieved from this warranty by the 
fact that the insiu^nce co. were aware 
at tho time of accc^pting the risk 8c 
Issuing tho policy that a railway was 
under construction within 100 feet of 
tho lumber yard of tho Insured, & upon 
which construction engines were being 
employed. — Q uimond v. Fidelity- 
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2676. .] — Paxman v. Union Assurance 

Society, Ltd., No. 2565, ante. 

B. Particular Warranties. 

2676. Construction — ** No fire kept in premises 
& no hazardous goods deposited ** — Casual keeping 
of fire.] — In a policy of insurance on premises of a 
certain description, “ where no fire is kept, & no 
hazardous goods are deposited ” these words must 
be understood of the habitual use of fire & deposit 
of hazardous goods. Where, therefore the loss 
on such a policy happened in consequence of the 
making a fire & bringing a tar barrel on the 
premises for the purpose of repairing them : — 
Held: the insured was entitled t-o recover. — 
Dobson v. Sotheby (1827), Mood. & M. 90. 
Annotations : — Apld. Shaw v. TvObberds (1837), 6 Ad. & El. 

75. Consd. Sinem v. Thornton (1854), 3 E. & B. 808. 

Reid. Glen v. Lewis (1853), 8 Exch. 607. 

2677. Description of premises — Casual user 

for different purpose.] — Shaw v. Kobberds, No. 
2670, ante. 

2678. Use of fire heat — Experiment with 

steam engine — Not in regular course of business.] — 

A declaration on a fire policy, made between pltf. 
& an insurance co., stated the proposals of iusur- 
ance thus : “ Class 4. Special hazardous. (Joopei*8, 
etc., & any other risks of more than ordinary 
hazard by reason of any steam engine, stove, kiln, 
furnace, oven, or other fire heat, used in the process 
of any manufactory,” etc. The conditions of 
insurance were st-ated to be, first, that if in the 
buildings insured shall be used any steam engine, 
stove, etc., or any description of fire heat to be 
carried on therein, tlie same must be noticed & 
allowed in the policy ; <fc in case of any circum- 
stance happening after an insurance has been 
effected, whereby the risk shall be increased, the 
insured is to give notice to the co., & the same must, 
previous to a loss, be allowed by indorsement on 
the policy, otherwise tlie policy is void ; fourtlily, 
in case of any alteration being made in a building 
insured, or in case of any steam engine, stove, etc. 
being introduced, notice thereof must be given, 
& every such alteration must be allowed by 
indorsement on the policy, A any further premium 
which the alteration may occasion must be paid ; 
A unless such notice be duly given, A such 
premium paid, no benefit will arise to the insured in 
case of loss. Pltf., who was a cabinet maker, 
built in the insured premises a permanent erection, 
consisting of a furnace or boiler, connected with a 
small steam engine, neither of which was com- 
prised in the original insurance, or allowed by 
indorsement on the policy. The steam engine A 
boiler were used in a heated state for the purpose 
of turning a lathe, not in the course of pltf.’s 
business, but in order to ascertain by experiment 
whether it would answer his pm'pose to use it in 
his business. Pltf.’s stock A premises were subse- 


quently consumed by fire : — Held : the simple 
introduction of a steam engine into the promises, 
without its having fire heat attached to it, would 
not affect the policy, but it would be otherwise if 
fire heat were put to it ; it made no difference 
whether the steam engine was used on trial, with 
the intention of ascertaining whether it would 
succeed or not, or as an approved means of 
carrying on pltf.’s business ; nor did it make any 
difference whether it was used for a longer or a 
shorter time ; A the assured was not entitled to 
recover. — Glen v. Lewis (1853), 8 Exch. 007 ; 

1 C. L. B. 187 ; 22 L. J. Ex. 228 ; 21 L. T. O. S. 
116 ; 17 Jur. 842 ; 165 E. B. 1494. 

2679. Stove or apparatus for producing heat 

to be specified — Steam engine specified in policy 
adapted for additional work.] — Pltfs. had effected, 
with the Norwich Union Fire Insurance Society, a 
policy of insurance, which contained, amongst 
others, the following condition : — ” Every policy 
issued by this Society will be void, unless the nature 
A material structure of the buildings A property 
insured, A of all buildings which contain any part 
of the property insured, be fully A accurately 
described in such policy, A unless the trades 
carried on in all such buildings be correctly shown ; 
A unless it is stated in such policy whether any 
hazardous goods are deposited in any such build- 
ings ; A whether there be any stove or apparatus 
for producing heat (other than common fire places 
in private houses) used or employed in such 
buildiugs, or in any building, yard, or other place 
adjoining or near to the property insured, A 
belonging to or occupied by the party insured ; 
A if tliere be any building of a hazardous nature 
or structure, or in which hazardous trades are 
carried on or hazardous goods deposited, belonging 
to or occupied by the party insured, adjoining or 
near to the property insured, the same must also 
be specified in the policy, or it will be void.” 
Pltfs., who were carriers, in 1843, erected on the 
premises insured a steam engine which they used 
for hoisting goods. This steam engine was 
specified in the policy. Pltfs. in 1844 applied the 
steam engine to grinding provender for their 
horses. They attached to it a horizontal shaft, 
which was carried through the floor to an upper 
room where they erected winnowing A grinding 
machines. The policy was renewed in 1857. The 
Society had no knowledge of the erection of the 
additional machinery or tliat the steam engine 
was used for grinding. The premises having been 
destroyed by tire : — Held : the alteration did not 
avoid the policy, the jury having found that there 
was no increase of risk. — ^Baxendale v. Harvey 
(1859), 4 H. A N. 445 ; 28 L. J. Ex. 236 ; 33 
L. T. O. 8. 110 ; 7 W. B. 494 ; 157 E. B. 913. 

2680. Mill “ worked by day only ” — Engine 

kept running by night.] — (1) In a policy of insur- 
ance against fire on certain cotton mills, mill- 


PlICENlX InSUBANUK Co. OF NEW YOBK 
(1912), 10 K. L. R. 662 ; 2 D. L. R. 
654 ; 41 N. B. R. 145 ; ajCfiZ. 9 D. L. R. 
463.— CAN. 

b. .] — Hopkins v. Manufac- 

turers A Mkrchani's Mutual Fire 
Insurance Co. (1878), 43 U. C. R. 
254.— CAN. 

PART III. SECT. 9, SUB-SECT. 2.— B. 

0 . Construction — Notice if “ in- 
jured elsewhere ” — Insurance by dif- 
ferent 2?ar<i/.l— D onaldson v. Man- 
chester Insurance Co. (1836), 14 
Sh. (Ct. of Seas.) 601 ; 11 Fao. Coll. 
619.— SCOT. 

d. Disclosure of surrounding 

buildings.] — Wilson v. Standard Fire 


Insurance Co. (1878), 29 C. P. 308. — 

CAN. 

0. Statutory condition — Change 

of occupation or use.] — Howes v. 
Dominion Fire A Marine Insur- 
ance Co. (1883), 8 A. R. 644.— CAN. 

1. Keeping small quantity 

of gasoline ..] — Patterson u. Central 
Canada Insurance Co. (1910), 15 
W. L. R. 123; affd. (1911), 16 
W. L. R. 647.— CAN. 

g. Precautions against bush 

hazard .] — To a policy of Are Insurance 
on savv'n lumber there was added the 
following typewritten danse : “It is 
understood & etgreed that this insur- 
ance also oovers loss or damage arising 
from or traceable to prairie fires, it 


being warranted by the assured that 
the sevoral locations named therein in 
which lumber are piled shall be entirely 
surrounded by ploughed ground A in 
no way exposed to bush hazard : “ — 
Held : the warranty was restricted In 
its application to the risk from prairie 
fire A could not be regarded as part of 
the description of the property for the 
general purposes of the policy. — S t. 
Paul Lumber Co. v. British Crown 
Assurance Corpn., Ltd., [1923] 2 
D. L. R. 1165 ; [1923] S. C. R. 515 ; 
2 W. W. R. 690 ; revsg.. 63 D. L. R, 
386 ; 18 -\lta. L. R. 242 ; revsg., 32 
D. L. R. 587.— CAN. 

h. “ Complete sd of hooks.**] 

— N warranty in a policy of fir© insur- 
ance to keep a complete set of books 
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2, B. (fc C.] 

wrighte’ work including standing & going gear 
therein, engine house adjoining &> the steam en^mo 
therein, etc., it was recited that the “ buildings 
were brick-built & slated ; warmed exclusively 
by steam, lighted by gas, etc., worked by the steam 
engine above mentioned ; in the tenure of one 
firm only, standing apart from all other mills, & 

* worked by day only ’ ” : — Meld : the^ words 
“ worked by day only,” referred to the mill only, 
& not to the steam engine or any part of the gear ; 
& it was no breach of the policy that the steam 
engine was kept going by night, that some parts 
of the machinery were turned by it, the cotton 
mill not being worked except by day only. 

(2) One of the conditions indorsed on the policy 
provided, “ That every insurance attended with 
particular circumstances of risk, arising from the 
situation or construction of the premises, or the 
nature of the trade carried on, was to be specially 
indorsed on the policy, so that the risk might bo 
fairly understood ; if not so expressed, or if any 
misrepresentation should be given, etc., or if, 
after the insurance should be effected, the risk 
should be increased by the erection of any stove, 
the carrying on any hazardous trade, operation or 
process, or hazardous communication, the insured 
should not be entitled to any benefit under the 
pohey.” In an action of covenant on this policy 
by the assured, defts. pleaded that, “ after the 
making of the policy the steam engine, in the said 
policy of assurance mentioned, was worked by 
night <fe not by day only, whereby, the risk in the 
said policy of assurance was increased ” '.-—Held : 
the plea was bad & pltf. would be entitled to 
judgment. — Whitehead v. I^ice (1835), 2 Cr. 
M. & K. 447 ; 1 Gale, 151 ; 6 Tjt. 825 ; 150 
E. K. 193. 

Annotation : — As to (1) Folld. Mayall v. Mitfoi'd (1837), 6 

Ad. & El. 670. 

2681. .] — (1) A policy of 

insurance against lU*e of certain cotton mills 
worked by steam, contained a warranty tliat the 
mills should work by day only : — Meld : the 
warranty meant that the ordinary manufacture 
should be carried on by day only, & therefore the 
working of the engine alone by night for the purpose 
of communicating power to some machinery in a 
neighbouring building was no breach of the 
warranty. 

(2) Plea, to a declaration on the policy, that the 
steam engine & certain sliafts being parts of the 


mill, had worked by night & not by day only, is 
bad in arrest of judgment as there might be a 
workii^ of parts of the mills, & yet no working of 
the mills within the meaning of the warranty. — 
Mayaul V. Mitford (1837), 6 Ad. & El. 670 ; 1 
Nev. & P. K. B. 732 ; Will. WoU. & Dav. 810 ; 
112 E. R. 258. 

2682. ** Steam engine ** — Engine without 

flre.J — Glen v. IjEWis, No. 2678, ante. 

2683. Notice if “ insured elsewhere ** — • 

Insurance for different risk.] — Australian 
Agriculturai. Co. v. Saunders, No. 2628, ante. 

2684. “ Warranted highest rate.**] — Pltfs. 

effected a policy against fire with deft, on 
“ buildings & contents ” at a premium of 2s. 6d. 
per cent. The policy was ” warranted same 
pi*emium &; conditions as the Union Assurance 
Society ... & to follow their settlements in case 
of loss, identical interest. Warranted highest 
rate.” Pltfs. had already insured the same 
subject-matter with the Westminster Fire Office 
at a premium of 7s. (id. per cent. The buildings 
& contents were damaged by fire : — Held : the 
warranty contained in the words ‘‘ warranted 
highest rate,” had been broken by pltfs., & deft, 
wiis not liable. — Wai.kbr & Sons v. Uzielli 
(1890), 1 tk)m. Cas. 452. 

2685. Disclosure of former claim — Partial 

disclosure insufficient.] — Condogianis v. Guardian 
Assurance Co., No. 2650, ante. 

C. Alteration of Risk Clause. 

2686. What amounts to breach — Casual use for 
more hazardous purpose — Use direct cause of 
fire.] — Shaw v. Robberds, No. 2070, ante. 

2687. .] — Assumpsit on a policy of 

insurance e fleeted by pltfs., who were varnish 
makei-s, with the Norwich Union Fire Insurance 
Society. The declaration stated the insurance to 
be £100 on the stock-in-trade in the oil store room 
mai’ked No. 7 (&/ which room was warranted os 
having no manufacturing process caiTied on 
therein), A £50 on the stock-in-trade in the open 
part of the yard ; subject to a condition that if 
any alteration was made to any building insured, 
by which the risk of fire to tiio building or any 
insured property was increased, sUch alteration 
must be immediately notified to the Society, in 
order to its being allowed by indorsement on the 
policy, otherwise the policy would be void. The 
declaration then averred, that certain stock-in- 
trade in the open yard was destroyed by fire, & 
tliat defts. waived the warranty of the oil store 


requires that the Insured shall keep 
such books as will show all tlu! trans- 
aetloua of Ids business, tliouffh it is 
not necessary that the books should bo 
(daboraio & contain every detail, — ■ 
Lk Riem'; v . Atlas Insurance Co. 
(1913), C. P. D. 697.— S. AF. 

k. ,) — Lewis, Ltd. r, 

Norwich Union Eire 1nsuran('e Co., 
Ltd., [1916] App. I). 609.— S. AF. 

l. .] — Norwich Union 

Fuie Insurance Society, Ltd. v. 
South African Toilet Requisite 
Co„ Ltd., [1924] App. D. 212. — 
S. AF. 

m. Contents of sfoefc.] — Zee- 

man V. Royal Exchange Assurance, 
[1919] C. P. U, 63.— S. AT. 

PART III. SECT. 9, SUB-SECT. 2.— C. 

n. What amounts to breach — Al- 
teration of premises — Communication 
with adjoining premises .] — McKenzie 
V. Van81CKL1£S (1859), 17 U. C. R. 226. 
—CAN. 

o. Erection of new 


chimney.] — A condition was, “ if tho 
risk shall bo increasod or If tho buildings 
shall be oocupiod in any w^ay so as to 
render tho risk more hazardous than at 
the time of insuring, such iosuranco 
shall be void." After insuranoe altera- 
tlous were made in tho premises insured, 
consisting of the erection of a now 
chimney, slightly increasing, if oon- 
sidored os an Isolated act, but to a 
groat extent diminishing the risk : — 
held : the risk on the whole was not 
increased & verdict for assured. — Date 
V. Gore District Mutual Insurance 
Co. (1865), 16 C. P. 175. — CAN. 

? ►. Before delivery of 

icy.] — Fourdriniew v. Hartford 
Fire inhuranck Co. (1806), 15 C. P. 
403.— CAN. 

Where 

landlord insured.] — Ilcfts. pleaded that 
a CO. had, before the policy, leased the 
property to L., who had covenanted to 
insure & keep insured, & that L., as 
lessee, made additions to the buildings 
which increased the risk, & that suoh 


inoroasod risk was within tho control of 
tho co. as lessors : — Held : those 
conditions, made by a lessee, wore not 
within tho control of tho lessors. — 
Hknkker V. British America Assur- 
ance Co. (1864), 14 C. P. 57.— CAN. 

r. — .1 — London 

& Western Trusts Co. v. Cana- 
dian Fire Insurance Co. (1906), 
8 O. W. it. 273, 872 ; 13 0. L. U. 540. 
—CAN, 

t. " Adaptation of premises to 

other purposes.] — Promises wore, when 
Insured, used os a store, & were after 
insuranoe used as a printing oflioo, 
without notice to the co. or the scttlo- 
inout 8c payment of any additional 
premium for the increasod risk, contrary 
to ooudition indorsed thereon ; — Held : 
the policy was vitiated. — Hbrvey v. 
Mutual Fire Insurance Co. of 
Prescott (1861), 11 0. P. 394.— CAN. 

n - - ■ - ■ - — Howks Do* 
minion Jb'iRB & Marine Insurance 
Co. (1883), 8 A. R. 644.— CAN. 

b. Use for more haeardous 
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room No. 7 having no manufacturing process 
carried on therein, & permitted pltfs. to carry on 
the manufacturing process of boiling varnish ; & 
that, after the waiver, certain stock in the oil 
store roona was destroyed by fire. Pleas, (a) that 
an alteration was made in the oil store room, by 
which alteration the risk of fire to the room & 
stock-in-trade therein was increased ; & that the 
alteration was not notified to the Society ; 
(b) that pltfs. erected the two boUers in the policy 
mentioned as placed outward of the oil store room 
No. 7 inside that room, & used the same therein, 
by which the risk of fire to the room & stock-in- 
trade insured therein, & also the stock-in-trade in 
the open yard, was increased ; & that the increase 
of risk, w^ not notified to the Society ; (c) that 
pltfs. carried on in the oil store room No. 7 the 
hazardous trade of a varnish maker, whereby the 
risk of fire to the room & stock-in-trade was 
increased ; & that the increase of risk was not 
notified to the Society. Iloplications de injuria. 
With respect to the fii*st issue, the judge directed 
the jury to consider whether the alteration 
increased the risk of fire in the room No. 7 : — 
Held: (1) a misdirection; the question being, 
whether the use of the boilers in the ordinary way 
as boilers, & not for boiling varnish, would have 
increased the risk ; Semble : (2) the second plea 
was bad for want of an averment of the perpetual 


use of the boilers ; also the third plea was bad, 
inasmuch as the declare.tlon alleged a waiver of 
the warranty of the oil store room having no 
manufacturing process carried on therein. — 
Baiirett V. Jermy (1849), 3 Exch. 635 ; 18 

L. S. Ex. 216 ; 12 L. T. O. S. 494 ; 154 E. R. 
957. 

Annotatwns : — As to (1) Refd. Stokes r. Cox (1856), 1 H. & 

N. 563. Oenerally, Refd. Bonham v. United Guarantio & 

Life Assce. (1852), 7 Exch. 744 ; Marsden v. City & County 

Assco. (1865), Har. & Ruth. 63. 

2688. Alteration of premises — Boilers moved 

into premises.] — B arrett v. Jermy, No. 2687, 
ante. 

2689. Partly before & partly after date 

of policy.] — SiEUEM V. Thornton, No. 2662, ante. 

2690. Erection of steam engine.] — Glen v. 

Lewis, No. 2678, ante. 

2691. .] — Stokes v. Cox, No. 2663, 

ante. 

2692. Adaptation of existing engine to fresh 

purpose.] — B axendale v. Harvey, No. 2679, 
ante. 

2693. Whether implied.] — P im v. Reid, No. 
2671, ante. 

2694. .] — Hall v. Star Fire Insurance 

Co. {I860), 14 L. T. O. S. 135, 446. 

2695. Notice to Insurer — Onus of proof that 
notice given.] — Barrett v. Jermy (1849), 3 Exch. 


yurposc.] — Meuuicic n. Piiovincial 
Insurance Co. (1857), 14 U. C. It. 
439.-~CAN. 

0. .] — Sovereign Fire 

iNHimANCE Co. MoiR (1887), 14 
S. C. It. 012.— CAN. 

d. i^ubstitutUm of steam for 

water power .] — Lount v. London 
MimjAL Fire Insurance Co. (1905), 
0 O. W. It. 84 ; 9 0. L. it. 549.— CAN, 

®. ; Erection of steam sawmill 

— On adjoininp land — By stranger.}—^ 
Copp V. Glasgow & London Inhuk- 
ANCK Co. (1890), 30 N. B. It. 197.— 
CAN. 

f. Erection of elevator.] — Todd 

r. Liveupool & London & Globe 
Insurance Co. (1868), 18 C. r. 192.— 

CAN. 

g. Construction of oren.] — A 

condition provided that if the risk 
was increased the policy should be 
void. After offocting the insurance, 
lasurod built an oven on the promises, 
but it was safely built, & was only in 
use for a short time, & there was 
evidence to show that it did not Increase 
the risk. The agent had power, when 
the risk became more hazardous, to 
cancel the policy, & though aware of 
the oven did not do so : — Held : this 
did not avoid the policy.- -Naughtkr 
V. Ottawa Agricultural Insurance 
Co. (1878), 43 U. C. R. 121.— CAN. 

h. Temporary use of steam 

engine..] — Johnston v. Dominion 
Grange MtrruAL Fire Insurance Co. 
(1896), 23 A. R. 729.— CAN. 

k. Change in location of 

goods.] — A change of tho location of a 
stock of merchandise insiu^d under 
policies which assume the risk only 
when contained in a specihed building 
from the building specified to another 
avoids the policy absolutely. — Arnold 
V. British Colonial Fire Insurance 
Co. (1917), 45 N. B. R. 285.— CAN. 

1. Non-ocempancy .] — A policy 

upon a dwelling-house contained a 
condition that if, after the insurance 
was effected, the risk was increased by 
any means within the control of the 
assured, or if the building should, 
without the assent of the assured, be 
occupied in any way so os to render the 
risk more hazardous than at tho time 
of Insuring, the insurance should be 
void : — Held : the assured afterwards 


ceasing to occupy the house without any 
fraudulent intent, was not an increase 
of the risk within the condition, unless 
It was proved that, under the cii'cum- 
stancos & situation of tho building 
insured, its destruction by fire was more 
probable when unoccupied than if the 
assured had continued to reside in it. 

FOY V. iETNA IN8U1L\.N0K Co. (1854), 

8 N, B. R. (3 All.) 29.— CAN. 


m. .] — Abrahams v. 

Agricultural Mutual Assurance 
Assocn. (1876), 40 U. C. 11. 175.— 

CAN. 


n. .] — Peck t*. Agri- 

cultural Insurance Co. (1890), 19 
O. R. 494.— CAN. 

o. .] — Bishop v. Nor- 

Union Fire Insurance Society 
0 893), 25 N. S. R. (13 11. & G.) 492.— 

Can. 


P. .] — McKay v. Nor- 

wich Union Insurance Co. (1895), 27 
O. R. 251.— CAN. 


q- .] — Where by a con- 

dition in a fire policy on a dwelling 
house, any change material to the risk, 
etc., should avoid tlio policy, the fact 
of the preralseB being unoccupied & 
vacant does not constitute a breach of 
such condition. — Boardman v. North 
Waterloo Farmers Mutual Fire 
Insurance Co. (1899), 20 C. L. T. 176 ; 
31 O. R. 525.— CAN. 


r. .] — Payson V. Equit- 
able Fire Insurance Co. (1908), 38 
N. B. U. 436 ; 5 E. L. R. 186.— CAN. 


t. 


— Boutry V. North 


British & Mercantile Insurance 
Co., [19181 1 W. W. R. 704 ; 39 

D. L. II. 414 ; 13 Alta. L. R. 43.— CAN. 


a. Change of occupancy.] — 

WiLSHiRE V. Guardian Assurance 
Co.^^ Ltd. (1912), 15 C. L. R. 516.— 


*>• .] — Hobson v. Well- 

ington District Mutual Fire. Insltr- 
INOK Co. (1850), 6 U. C. R. 536.— CAN. 

aa. •; Change in occupancy of 

adjoining premtses — Vacemon of 
premises.] — The conditions of a fire 
insuranoe policy provided that the 
policy should be void if the insured 
failed to give notice of “ a change in 
the nature of the oooupatlon either of 
the premises or of the adjacent pre- 
mises ” :~Held : the fact of the 


adjacent premises having become 
vacant without notification by the 
insured, did not avoid the policy, such 
change not being in the nature of the 
occupation. — LirrLEJOHN v. Norwich 
Union Fire Insurance Society (1905), 
T. H. 374.— S. AF. 

Change of teiuxncy.]- 
Chango of tenancy does not per se 
constitute such an Increase of risk as 
to invalidate a policy of fire insurance. 
— Irving v. Sun Insurance Office 
(1906), O. R. 24.— S. AF. 

00 . Loss of hotel license .] — 

Rhodes v. Union Insurance Co. 
(1883), 2 N. Z. L. K. 106 (S. C.).— N.Z. 

dd. Notice to inmirei — Within reason- 
able time.] — Canada Landed Credit 
C o. V. Canada Agricultural Insur- 
ance Co. (1870), 17 Gr. 418.— CAN. 

ee. Sufficiency of.] — Peck v. 

Phienix Mutual Insurance Co. 
(1881), 45 U. C, R. 620.— CAN. 

fl. Alteration must be specified.] — 
Deft. CO. pleaded that subsequently to 
tho making of the policy there was a 
change in tho risk not made known to 
defts., & by condition of the policy, if 
the occupancy, situation or circum- 
stances anecting tho risk should be so 
altered as to cause an increase of the 
risk, then the policy should become 
void : — Held : the plea was bad for 
not alleging what the change in the 
risk was. — Long v. Phcknix Insurance 
Co. (1897), 34 N. B. R. 223.— CAN. 

gg. Knowledge of assured — How far 
material.] — H. effected a fire policy 
on his premises with deft. co. The 
polioy contained a clause that assured 
should give notice to the co. “ of any- 
thing on the promises insured, or on 
those adjacent thereto, within ossm'ed’s 
knowledge, whereby the risk should be 
in any way increased ” : — Held : where 
the risk was inoreasod by the deposit 
of goods on the assured’s own premises, 
the question of knowledge did not 
arise ; it only had reference to what 
took place on the adjacent premises. — 
Hillerman V. National Insurance 
Co. (1870) 1 V. 11. (Law) 155.— AUB. 

hh. .] — Reid v. Gore Dis- 

trict Mutual Insurance Co. (1864), 
11 U. C. R. 345.— CAN. 

kk. “ Increased or changed ” — Mean- 
ing of.] — Where the words in a oon- 
dltion in a polioy are, ” If the risk 
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Insurance. 


Sect. 9. — Representations and warranties : Sub-sect. 
2, C. Sect. 10; Sub-sect. 1.] 

535 ; 18 L. J. Ex. 216 : 12 L. T. O. S. 494 ; 154 

E. R. 957. , ^ 

Annotations : — Mentd. Benham v. United Giiarantle & Lire 
Assce. (1852), 7 Exch. 744 ; Stokes v. Cox (1856), 1 H. & 
N. 533 ; Marsden v. City & County Assoc. (1863), Har. & 
llutli. 33. 


Sect. 10.— ADJUSTMENT OF LOSS. 

Sub-sect. 1. — Conditions Precedent to 

Liability. 

2696. Notice of loss to insurers — Whether condi- 
tion precedent.] — Ralston v. Bignold (1853), 22 
L. T. O. S. 106. 

2697. Sufficiency — Notice to agent through 

whom policy effected — Though no longer agent of 
insurers.] — Marsden v. City & County Assur- 
ance Co., No. 2633, ante. 

2698. Time for giving — Time extended by 

insurers.] — Re Carr & Sun Fire Insurance Co. 
(1897), 13 T. L. R. 186, C. A. 

2699. Delivery of particulars of loss — Within 
limited time — Whether condition precedent.] — 
By a condition indorsed on a policy of insurance, 
it was stipulated that in case of fire, the assured 
should, within three months, deliver to the 
secrc^ry of the co. full particulars of the loss 
sustained ; — Held : the delivery of particulars was 
a condition precedent to the right of the assured 
to recover for the Joss. — Mason v. Harvey (1853), 
8 Exch. 819 ; 22 L. J. Ex. 336 ; 21 L. T. O. S. 
158 ; 155 E. R. 1585. 


2700. .] — Ralston v. Bignold 

(1853), 22 L. T. O. S. 106. 

2701. .] — A condition in a con- 

tract to refer to arbn. any question which may arise 
out of the contract will be, if so stated, a condition 

E recodent to tlie right to sue on the contract ; 

ut unless the condition expressly stipulate that 
until arbn. had no action shall be brought, its 
performance is not precedent to the right to sue on 
the contract. In cases where the condition is 
not pi’ecedent to the right to sue, if either party 
sue without offering to refer, it is open to the other 
party to apply for a reference under C. L. P. Act, 
1854 (c. 126), 8. 11. 

A policy of insurance against fire contained, 
among others, the following conditions ; — that 
the amount of loss should be paid inmiediately 
after the same should be established to the satis- 
faction of the directors ; that all persons insured 
sustaining any damage by fire should forthwith 
give notice thereof to the co., &, within fifteen 
days after the loss, deliver in as particular an 
account of their loss or damage as the nature of the 
case would admit of ; & in case any difference or 
dispute should arise between the insured & the 
co. touching the loss or damage, such differences 
should be referred to arbn,, A the award of the 
arbitrators be conclusive on all parties ; — Held : 

( 1 ) the delivery of particulars within fifteen days 
after the loss was a condition precedent to the 
right to sue on the policy ; (2) the reference to 
arbn. of the amount of the loss was not a condition 
precedent to the right to sue on the policy. — 
Roper v. Lendon (1859), 1 E. & E. 825 ; 28 


bo increased or cbang'od by any moans 
whatever,” the term ” change *’ is used 
rather as a synonym of ” Increase ” 
than as a word of different slgniflca- 
tion.— GrLL v, Canada Fire & Marine 
Insurance Co. (1882), 1 O. 11. 341.— 
CAN. 


PART III. SECT. 10, SUB-SECT. 1. 


n. General rule.] — The policy was 
stated to be to pay loss or damage which 
should happen by tire “ subject to the 
conditions thereon indorsed ” : — Held : 
the language did not imply that the 
conrlitions were conditions precedent, 
& therefore it was not necessary to 
show due performance. — W orkaian v. 
Koval Insurance Co. (1869), 16 Gr. 
185.— CAN. 

2696 1. Notice of loss to insurers — 
K hether condition precedent. ] — W’r^iTERN 
Australian Bank r. Koval Insur- 
ance Co. (1908), 5 C. L. K, 533.— AUS. 


2696 ii. 


.] — Bell Brothers 


V. Hudson Ray Insurance Co. (191(J), 
14 W. L. K. 709 ; 3 Saak. L. K. 219.- 

CAN. 


2696 ill. 


-.] — A provision c 


a fire insuranco policy requiring th 
insured to give notice in witting of an 
loss to the CO. forthwith as a conditio 
precedent to the liability of the cc 
must be strictly complied with ; & 
if the insured fails to give such notla 
he cannot recover on the policy, eve 
In a case where the co. was ^vlsed c 
the loss on the same day by a telegrar 
from Its agent, & he at once employe 
a professional adjuster to Investigat 
the loss & report to the co. — P kairi 
City Oil Co. v. Standard Mutua 
FuiE Insurance Co. (1910), 19 Moi 
L. K. 720.— CAN. 


o. Sufficiency — Notice U 

agent through whom policy effected.}— 
Wetmork V. British & Canadian 
Underwriters of Norwich, Enolani 

« 


. P* , .] — Notice of loss 

by fire given verbally to the local 


agent through whom the insurance 
was effected, communicaU'd to his 
principals, followed by the sending of 
an adjuster to examine & report to 
the 00 . whereby the co. w’as put In 
possession of all the facts called for 
by the policy : — Held : a compliance 
with the CAuidition as to tho delivery 
of a w'ritten notice. — .SuKoui, v. 
Na'IIONal B'iue Insltianc'E Co., [1923] 
1 D. L. 11. 1152; 38 N. S. K. 32.— 
CAN. 

q. — — Notice to sub-agent 

followed by notice to agent.]-- A condit ion 
of a policy required insured to give 
notice of loss in writing forthwith to 
the agent of tho corpn. at his office in 
H,, & to furnish preliminary proof to 
the corpn. in fifteen days. The Arc 
took place Jan. 17, I’ltf. went on the 
next day to the sub-agents, who sent 
a telegram to the agent, &: on Jan. 23 
pltf. sent the agent a written notice 
which ho received Jon. 27 ; — Held : 
the notice of loss was sufficient. — 
i’EPPiT V. North BKrnsH tic Mer- 
cantile I.NSUKANCE Co. (1679), 13 
N. a. K. (I K. & G.) 219.— CAN. 

r. Notice by agent of 

insurers.] — B ell Brothers v. Hudson 
Bay Insurance Co. (1911), 44 S. C. K. 
419.— CAN. 

t. Time for giving — Meaning 

of forthwith.”] — Prairie City Oil 
C o. V. Standard Mutual Fire Insur- 
ance Co. (1910), 14 W. L. K. 41, 380. 

— CAN. 


ft* Sufficiency of declaraiion.] 

— Ketchum V. Protection Insurance 
C o. (1848), 1 AU. 136.~CAN. 

b. Whether assignee may give.] 

— Fitzgerald v. Gore DisTRicrr 
Mutual Fire Insurance Co. (1870), 
30 U. C. K. 97.— CAN. 


0 . 


— Omission — Equitable relief. 
Patterson v. Oxford Farmers 
Mutual Fire Insurance Co. (1912) 
23 O. W. It. 122 ; 4 O. W. N. 140 

7 D. L. R. 217.— CAN. 


2699 i. Delivery of particulars of loss 
— Within limited time — Whether condi- 


tion precedent.] — Grieve r. Northern 
Assurance Co. (1879), 3 V. L. K. 443. 

—AUS. 

2699 11. .] — Grau V. 

C'oLosiAL Insurance Co. of New 
Zealand (1884), 2 Q. L. J. 33.— AUS. 

2699 iii. .}— A condi- 

tion that the particulars of the loss shall 
be given under oath within a sj)ecllied 
time after the loss must bo complied 
with before the insured can recover tho 
policy. — M cFaul r. Montreal Inland 
Jnhuranuk Co. (1843), 2 U. C. It. 39. 
—CAN. 

2699 iv. Cameron 

r. Times & Beacon Fire Insurance 
C o. (1857), 7 C. P. 231.— CAN. 

2699 V. .) — CINQMARS 

V. Equitable Insurance Co. (1857), 
15 U. C. K. 143.— CAN. 

2699 vi. .] — Lanoel 

r, Prescott Mutual Insurance Co. 
(1859), 17 U. C. K. 324.— CAN. 

2699 vll. .] — Ross v. 

Commercial Union Assurant e Co. or 
London (1867), 26 U. C. K. 352.— 
CAN. 

2099 viil. Morri- 

son V. City of London Fire Insur- 
ance Co. (1889), 0 Man. L. It. 225, — 

CAN. 

2699 iz. .] — Atlas 

Assurance Co. v. Brownell (1899), 
29 8. C. K. 337.— CAN. 

2699 X. .] — Commer- 

cial Union Assurance Co. v. Marge- 
son (1899), 29 S. C. K. 601.— CAN. 

2699 xl. .] — Weir v. 

Northern Counties op England 
Insurance Co. (1879), 4 L. 11. Ir. 689. 

— m. 

2699 xll. .] — Dorset 

V. New Zealand Insurance Co., 
Matthews v. New Zealand Insur- 
ance Co. (1890), 8 N. Z. L. K. 308. — 

N.Z. 

2699x111. .] — Kannk- 

meyer V. Sun Insurance Co. (1896), 
13 9. C. 431.— S. AF. 
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L. J. Q. B. 260 ; 6 Jur. N. S. 491 ; 7 W. R. 441 ; 
120 E. R. 1120. 


Annotations .-—As to (2) Consd. Elliott v. Royal Exchange 
Assoe. (1807), L. R. 2 Ezch. 237 ; Edwards r. Aberayron 
Mutual Ship Insce. Soc. (1876), 1 Q. B. D. 663. Distd. 
Viney v. Bignold (1887), 20 Q. B. D. 172. 


2702. .] — Whyte v. Western 

Assurance Co. {circa 1870), cited in 1 App. Cas. 
at p. 330, P. C. 

AnnoUition : — Consd. Moore v. Harris (1876), 1 App. Cas. 


2703. Waiver— Possession taken by 

Insurers before expiry of time limit.] — Resp. insured 
goods in his business premises against lire under a 
policy issued by applt. co. The policy contained a 
condition that the assured was to give notice of 
any loss or damage under the policy forthwith, 
&i within a specified time was to deliver detailed 
jiarticulars ; failure to observe this condition 
was to preclude the assured from recovering. 
There was a further condition, under the iiead 
“ salvage,” by which the co., so long as a claim 
was not adjusted, without incurring any further 
liability, might take possession of the premises 
A; of any goods thereon at the date of the lire, with 
power to sell the goods. A fire having occurred, 
resp. gave notice of it forthwith. Before the 


expiration of the time specified for the delivery 
of the particulars, applt. co. took possession under 
the condition above referred to ; they remained 
in possession for four months, but did not sell any 
of the goods. Particulars were delivered by resp. 
but after the specified period : — Held : applt. co. 
was precluded from relying upon the failure to 
deliver the particulars within the time specified. — 
Yorksihre Insurance Co. v. Craine, [1923] 2 
A. O. 541 ; 91 L. J. P. C. 226 ; 128 L. T. 77 ; 38 
T. L. R. 845 ; 66 Sol. Jo. 708, P. C. 

Annototiofi : — Distd. Macaura v. Northern Assce., [1925] 

A. O. 619. 

2704. Sufficiency of particulars — Fullest 

possible.] — Where, in an action on a fire policy, 
pltfs.’ evidence showed that they could have 
complied with the condition as to giving within 
fifteen days a detailed account of their loss ‘‘ as 
the nature & circumstances of the case will 
admit ” much more fully & completely than they 
had doiK^ : — Held : they were rightly non-suited, 
since even if the question of compliance were for 
the jury, a verdict could not have been reasonably 
given in their favour. — IIiddle v. National Fire 
& Marine Insurance Co. op New Zealand, 
[1896] A. C. 372 ; Go L. J. P. C. 24 ; 74 L. T. 204, 
P. C. 


27031. ^ n ’aioer — Possession 

taken by insurers before expiry of liync 
/imiL]— S mith v. Commkrcial Union 
INSUJIANC’K ('o. (1872), 33 U. C. U. 69. 

—CAN. 

J. ] — Walker v. 

Wkstkkn Amsuraxce Co. (IHoU), 18 
IJ. C. U. 19.— CAN. 

«. (Unulition as 

to indorse}ne7it.] --'McKk\s v. Com- 
mercial Union iN.sirnANi'K Co. (1882), 
21 N. B. il. 683.— CAN. 

f. Heinuliation 

of liability by insurers,] — Morrow v, 
Lancashire I.nsltranoe Co. (1898), 29 
O. H. 377.— CAN. 

without formal proofs, before trial, 
of loss by Are It is not open to defts. 
to put forward tho nou-dolivcry of 
proofs as a defence, when they dispute 
their liability & deny that tliey have 
any Insurance on tho property & deny 
any liability for tho loss by Are. — 
Beuuy V. Canada National Fire In- 
surance Co. (1917), 38 O. L. B. 697; 
affd. 87 D. L. 11. 105; 39 O. L. 11. 343. 
—CAN. 

.h. .]— Mv- 

nuRou & Co. r. T’rotjootkck P’irk 
Ahsuranok Co. (1878), Bueb. 103; 3 
B. 19.— S.AF. 

tho Insurers from the out.set repu- 
diated a claim under a Are insur- 
ance policy & thereby rendered it 
futile for tho Insured to deliver an 
account of the particulars of loss : — 
Held : they could not afterwards rely 
upon a condition of the policy making 
the delivery of such account a condition 
precedent to a claim under the policy. 
— Passai'ortis V. Guardian Assur- 
ance Co., Ltd. (1916), S. R. 14. — S. AF. 

Agreement sub- 
stituted for condition,] — Bradbury’s 
Official Assignee v. South British 
Fire & Marine Insurance Co. (1889), 

8 N. Z. L. B. 82.-~N.Z. 

m. Neglect of insurers 

to provide necessary claim forms .] — 
Hutchinson v. Niagaiu. District 
Mutual Fire Insurance Co. (1876), 
39 U. C. 11. 483.— CAN. 

n. .] — Where a 

policy required that persons sustaining 
loss should forthwith give notice 
thereof to the co., & apply for Its blank 
forms, & execute & Ale the proof of 
claim, within fifteen days after the 
fire ; 8c pltf, gave notloe to the in 


surers* agent & applied for blanks 
within the time, but did not receive 
the blanks till after the fifteen days had 
expired : — Held : the insurers, having 
by their neglect prevented pltf. from 
obtaining the blank forma & com- 
pleting the claim within the fifteen 
days, could not take advantage of his 
falUu'c. — H ammond v. Citizens’ In- 
aURANCE Co. OF CANADA (188G), 26 
N. B. B. 371.— CAN. 

0. Statutory relief.] — 

In an action upon a policy of fire 
Insurance pltf. may be relieved, on tho 
ground of mistake, from the elTects of 
his failure to give notice & proofs of 
loss. — -B achal V. Germania Fire In- 
surance Co., [1918] 1 W. W. K. 602. — 
CAN. 

Time extended by 
court.] — Shepard v. British Do- 
minions General Insurance Co., 
.Shepard v. Glens Falij? Insurance 
Co. of New York, [1919] 2 W. W. K. 
440.— CAN. 

q. “ As soon as possible ” — 

Compliance guestion for jury.] — Mann 
8c Hobson v. Western Assurance Co. 
(i860), 19 U. C. U. 314.— CAN. 

r. Failure to comply with 

sUdvtory conditions.] — Bobinb v. Vic- 
toria MirruAL Fire Insurance Co. 
(1881), 6 A. lU 427.— CAN. 

t. .] — Gabel v. Howick 

Farmers Mutual Fire Insurance 
Co, (1917), 40 0. L.R. 158 ; 38 D. L. 11. 
139.— CAN. 

a. Effect of non-compliance 

by mortgagor .] — Anderson v. Sauoekn 
Mutual Fire Insurance Co. of 
Mount Fore.st (1889), 18 O. R. 355. — 

CAN. 

b. What amounts to — Posting.] 

— Maldovkr u. Norwich Union Fire 
Insurance Co. (1917), 40 O. L. R. 
532.— CAN. 

0 . Duly authenticated — Whether 

condition preceaent. ] — Gordon v. Trans- 
atlantic Fire Insurance Co. (1905), 

T. H. 146.— S. AF. 

2704 i. Sufhdenem of particulars 

— Fullest possxSle.] — Humphrey v, 
Liverpool & London & Globe Insur- 
ance Co. (1875), 13 N. S. W. S. C. R. 
(L.) 367.— AUS. 

270411. ,] — Cook v. 

Scottish Imi'erial Insurance Co. 
(1884), 6 N. S. W. L. R. (C.) 36.— AUS. 

2704 ill. .]— Mann & 

Hobson v. Western Assurance Co. 
(1859), 17 U. C. R. 190.— CAN. 


2704 iv. .1 — ritf., 

suing upon a policy which required a 
particular account of the loss, had given 
only a statement that the property 
insured, consisting of general iner- 
chundiso in his store, w’as totally 
consumed, as were also bis books of 
account, invoices & papei's relating to 
the business, & that the value, as nearly 
as could bo ascertained without such 
books, etc., was $3,000. His aflldavit 
was attached verifying this statement. 
Tho evitience at the trial, however, 
showed that ho had the means of 
furnisliing a more particular account 
through those from whom ho pur- 
chased : — Held : no compliance. — 
Banting v. Niagara District Mutual 
Fire Assurance Co. (1866), 25 U. C. R. 
431.— CAN. 

2704 V. .] — MulveY 

V. Gore District Mutual Fire 
Assurance Co. (18CG), 25 U, C. K. 
424.- CAN. 

2704 vi. .] — Smith v. 

Queen Insurance Co. (1868), 12 

N. B. R. (1 Han.) 311.— CAN. 

2704 vii. .]— Carter 

V. Niagara District Mutual Insur- 
ance Co. (1868), 19 C. P. 143. — CAN. 

2704 viii. — .]— Stick- 

NEY V. Niagara District Muiual 
Insurance Co. (18"3), 23 C. P. 372. — 
CAN. 

2704 lx. .] — Hartney 

V. North British Fire Insurance Co. 
(1887), 13 O. R. 581.— CAN. 

2704 X. .] — Nixon v. 

Qitken Insurance Co. (1894), 23 
S. C. R, 26 ; 25 N. S. R. 317.— CAN. 

Heasonable com- 
pliance.] — By one of the conditions 
indorsed on a policy of insurance, the 
insured was required to deliver a 

f iarticular & detailed account of the 
OSS, &, if required, to produce tho 
books of accomit & other papers, 
vouchers, origiual or duplicate Invoices : 
Held ; only a reasonable compliance 
with the condition was required. — 
Goldsmith v. Gore District Mutual 
Fire Insurance Co. (1877), 27 C. P, 
435.— CAN. 

bb. Separate classes of 

goods.] — A policy of Insurance on 
several different kinds of goods for 
separate amounts on each is, in effect, 
a separate policy on each class ; 8c 
where such a policy reaulred the assured 
to deliver “ eis partiomar an aooount of 
the loss & damage as the nature of the 
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Sect. 10 .— Adjustnieni of loss : Svh-sect,!.] 

2705. Production oi certificate of bona 
Condition precedent under policy.] — Till the am - 

davit is made, & the certificate [of hova 
procured, the money is not to be payable : the 
time of payment therefore is not yet come. 
Though a person were a bond fide sufferer, still he 
is not entitled without a certificate. Iho stipula- 
tion is a condition precedent, that there shall be 
a certificate that there is no kind of fraud (Gould, 
J.). — Oldman V. Bevvicke (1786), 2 Uy. Bl. 677,n. ; 
126 E K. 713. 

AnTiotatinns : — Folld. Worsley v. Wood (1796), 6 Terra Rep. 

710. Reid. Mason v. Harvey (1853), 8 Excli. 819. 

2706. Effect of wrongful refusal of 

certificate.] — If a policy of insurance refer to 
certain printed proposals, the proposals will be 
considered as part of the policy. By the proposals 
of the Pha?nix Co. it is stipulated that “ persons 
insured shall give notice of the loss forthwith, 
deliver in an account, & pi-ocure a certificate of 
the minister, chm'chwardens & some reputable 
householders of the parish, impoiting that they 
knew the character, etc. of the assured, & believe 
that he really sustained the loss & witliout fraud ” : 
Held : the procuring of such a certificate was a 
condition precedent to the right of the assured 
to recover, & it was inmiaterial that the minister, 
etc. wrongfully refused to sign the certificate. — 
Worsley v. Wood (1796), 6 Term Bep. 710 ; 101 
E. E. 78.5 ; revsg. S. 0. sub nom. Wood v. Worsley 
(1795), 2 Hy. Bl. 574. 

Annotations : — Folld. Mason v. Harvey (1853), 21 L. T. O. S. 
158. Reid. Lothian v. Hendoraon (1803), 3 Boe. & P. 
499 ; Braunstein v. Accidental Death Insco. (1861), 1 

B. & S. 782 ; I^ondon Guarantee Co. v. Fearnley (1880), 
5 App. Cofi. 911. Mentd. Neave v. Pratt (1807), 2 Bos. 


jtt P. N. R. 408 ; Hushes e. Humphreys 
6S0 : Lowndes v. Stamford (1852), IS Q. 



6 B. & 0. 


2707. Incorporation In policy by reference.] 

— Routlbdge V. Burrell, No. 2536, ante. 

Effect of excessive claim.] — See Sect. 7, sub- 
soct. 3, atitc. 

2708. Ascertainment of damages In prescribed 
mode— Mode prescribed by Insurers — Whether 
condition precedent.] — Plea set im by the insurer 
that the damages sustained by fire had not been 
ascertained in tiie mode prescribed by their 
particular office, rejected, as the damage appeared 
to be fairly oscertlained. — Had win r. Lovelace 
(1809), 1 Act. 126 ; 12 E. E. 48, P. C, 

2709. .] — In an action on a 

fire policy deft, pleaded that the policy was made 
subject to a condition that, if any difference 
should arise in the adjustment of a loss, the amount 
to be paid should be submitted to arbn., & the 
insured should not be entitled to commence or 
maintain any action upon the policy until the 
amount of the loss should have been referred & 
determined as therein provided, & then only for 
the amount so determined, that a difference had 
arisen, & the amount had not been referred or 
determined : — Held : the detennination of the 
amount by arbn. was a condition precedent to the 
right to recover on the policy, & the defence was 
an answer tD the action. — Viney v. Bignoi.d 
(1887), 20 Q. B. D. 172 ; 58 L. T. 26 ; 36 W. E. 
479 ; 4 T. L. R. 128 ; sub nom. Viney v. Norwich 
Union Fire Insurance Society, 57 L. .T. Q. B. 
82. 

Annotation : — Reid. Toronto Ry. r. Natloneil British & Irish 

MillcTH luscc. (1914), 111 L. T. 565. 

2710. Reference to arbitration — Whether 


COSO would admit *’ : — Held : ho must 
give such account of the loss on each 
class of goods, & a statement of loss 
upou his stock of merchandise, 
generally, was not suftloient. — L indsay 
V. Lanc.ashire Fire Insurance Co. 
(1874), 34 U. C. R. 440.— CAN. 

objection raised.] 
— It was a condition that “ pay- 
ment of Josses shall be made in sixty 
days after the loss shall have been 
ascertained &; proved ” : — Hdd : any 
objection to the sulflcicncy of proof 
must bo raised by a special plea, not 
under tiiat condition. — H aiton v. 
Pkovi.ncial iNstJRANCE Co. (1858), 7 
C. P. 555.— CAN. 

g. .] — Rice v. 

Provincial Insurance Co. (1858), 7 
C. P. 548.— CAN. 

h. Failure to object .] — 

The fact of the co., after receiving 
the insured’s proofs of loss, remaining 
silent for some months & until action 
brought : — Held : no waiver of right 
to rect'ive proper jjroofs. — M ason v. 
Andes Insurance Co. (1873), 23 
0. P. 37.— CAN. 

k. ,] — Failure by 

a CO. to notify the assured of Its 
objections to the proofs of claim & the 
particulars in which the proofs ai-o 
defective prevents the co. from pleading 
an objection to the sulflcicncy of such 
proof. — K onowsky v. Pacific Marine 
Insurance Co., [1923] 2 D. L. R. 
1198 ; 2 W. W. R. 71.— CAN. 

l. Eequirementa must be 

reasonable.] — When a condition is 
indorsed on a policy of insurance 
requiring particulars of loss to bo 
delivered ^^thln a certain date after 
a flro has occurred, the particulars 
required by the co. must he reasonable 
in the circumstances of the case. — 
Michel v. Colonial Insurance Co. 
OP New Zealand (1886), 2 Q. L. J. 
105.— AUS. 

m. Books — Place of pro- 

auction .] — Beale v. Norwich Union 


Fire Insurance Co. (1888), 9 N. S. W. 
L. R. (L.) 384 ; 5 N. S. W. W. N. 3.— AUS. 

n. Effect of incorrect state- 

ment of title .] — Mason v. Agri- 
cultural Assurance Assocn. of 
Canada (1808), 18 C. P. 19 ; 16 C. P. 
493.— CAN. 


— Shekboneau V. 
Beaver Mutual Fire Insitranck 
Assocn. (1872), 30 U. C. 11. 472 ; 33 

U. C. R. 1.— CAN. 


p. To insurers’ adjuster.] — 

Delivery of proofs of loss to adjuster 
for the co. is sufllcient. — I'roti’kr v. 
Western Canada Fire Insurance 
Co. (1909), 9 W. L. R. 664.— CAN. 

2705 i. Production of certificate, of 
bona fides — Condition precedent under 
pnlici/.] — Pijvtt V. Gore District 
Mittual Fire Insurance Co. (1859), 
9 C. P. 405.— CAN. 

2705 ii. .1 — Kerrc. British 

America Assurance Co. (1872), 32 
U. O. R. 569.— CAN. 

2705 iii. .] — Mason v. 

Andes Insurance Co. (1873), 23 C. P. 
37.— CAN. 

2705 Iv. .] — Cammell fj. 

Beaver & Toronto Mutual Fire 
Insurance Co. (1876), 39 U. C. R. 

1.— CAN. 


2705 V. .] — Morrow v. 

Waterloo County Mutual Fire 
Insurance Co. (1876), 39 U. C. II. 

441.— CAN. 

2706 vi. .] — The condition 

08 to proof of loss required a oertifleate 
from the magistrate most contiguous 
to the place of fire : — Beld : the 
requirement of a literal compliance 
with this condition was not Just & 
reasonable. — Shannon v. Hastings 
Mutual Insurance Co. (1877), 26 

C. P. 380 ; 2 A. U. 81 ; ajGfd. 2 S. 0. R. 
394.— CAN. 

2706 vil. .] — Borden v. 

Provincial Insurance Co. of Canada 



18 N. B. R. (2 P. & B.) 381.— 


2705 vUi. .)— Hekkins v. 

Provincial Insuraxuk Co. (1878), 12 
N. S. R. (3 R. & C.) 176.— CAN. 

2705 ix. .] — Logan r. Com- 
mercial Union Insurance Co. (1880), 
13 S. C. R. 270.— CAN. 

2706 X. .] — Margeson V. 

Commercial Union Assurance Co. 
(1898), 31 N. S. R. 337.— CAN. 

2706 xl. .] — A policy of 

fire insurance contained a condltiou 
lequlrlug the assured, in case of loss, 
to procure a certificate as to the 
matters contained In the statement 
of loss imdor tlio hands of two magis- 
trates most contl^ous to the place 
of the fire; — Held: the production 
of the certificate of the magistrates 
most contiguous to the place of flro 
was a condition precedent to the 
assured’s right to recover — Le Blanck 

V. CoMAiEnciAL Union Insurance Co. 
(1902), 35 N. B. R. 665.— CAN. 

2706 xii. . ] — Forest r. 

Home Insurance Co. (1912), 22 

W. L. H. 773 ; 3 W. W. R. 575 ; 8 

D. L. R. 764.— CAN. 

2708 1. Ascertaininent of damages in 
prescribed mode — Mode prescribed by 
insurers — Whether condition precedent.] 
— London & Lancashire Insurance 
C o. V. Honey (1876), 2 V. L. R. 7. — 
AUS. 

2708 ii. .] — Fawceti’ 

V. Liverpool, London & Globe Insur- 
ance Co. (1868), 27 U. C. R. 225.— 

CAN. 

2708 iii. .]— William- 

son V. Hand -in-Hand Mutual Fire 
Insurance Co. (1876), 26 C. P. 266. — 

CAN. 

2708 iv. .] — John- 

ston V. Western Assurance Co. 
(1879), 4 A. R. 281.— CAN. 

2708 V. .] — Cameron 

V. Canada Fire & Marine Insurance 
Co. (1884), 6 O. R. 392.— CAN. 

2710 1. Reference to arbitration — 

Whether condition precedent] — Adams 
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condition precedent.] — Roper v. Lendon, No. 
2701, ante, 

2711. .1 — In a policy of fire 

insurance entered into by pltf. with defts. the 
covenant for payment was made subject to certain 
articles ; one of which provided that, on a loss 
occurring, the assured should within fifteen days 
send in particulars of his loss, “which loss or 
damage, after the same shall be adjusted, shall 
immediately be paid in money by ” defts., with 
an option to them to reinstate, & a proviso that 
“ in case any difference shall arise touching any 
loss or damage, such difference shall be submitted ” 
to arbitrators, “ whose award in writing shall be 
conclusive & binding on all parties ; but if there 
shall appear any fraud or false swearing, claimant 
shall forfeit all benefit of his claim.” In an action 
brought on this policy to which defts. pleaded this 
article, & that pltf. had not submitted the matter 
to arbn. : — Held : the covenant was only a cove- 
nant to pay the adjusted loss, & pltf. had no cause 
of action. — Elliott v. Royal Exchange Assur- 
ance Co. (1807), L. R. 2 Exch. 237 ; 30 L. J. Ex. 
129 ; 10 L. T. 399 ; 1.5 W. R. 007. 

Annotations -Reid. Edwardg v. Aberayron Mutual Ship 
Insco. Soc. (1876), 1 Q. B. D. 60.3 ; Viney v. Blgnold 
(1887), 20 0. B. 1). 172. Mentd. Dawson v. Fitzgerald 
(1870), 1 Ex. D. 257. 

2712. “Settlement** with other insurers — 

Whether rejected claim a “ settlement.**] — 
Beauchamp v. Faber, No. 2622, ante. 

2713. Waiver by insurers — Other evidence 

considered — Request for compliance after expiry of 
time limit.] — It was a condition of a fire insurance 
policy that the loss .should not become payable 


until sixty days after notice, ascertainment, 
estimate, & satisfactory proof of the loss had been 
received by the co., & that a magistrate or notary 
public should, if the co. required it, certify that he 
had examined the circumstances & believed the 
insured had honestly sustained the loss as 
appraised. Plifs., having suffered losses by fire, 
served notice of a claim on the insurance co. & 
appointed an adjuster with the assent of the co. 
to ascertain the loss. A full report of the adjust- 
ment having been sent to the co., a long corre- 
spondence ensued, & ultimately the co. asked to be 
supplied with a certificate of a magistrate or 
notary public, further, they said that if that 
information, in their opinion, was insufficient, they 
would require the loss to be ascertained by 
disinterested appraisers. In an action brought by 
pltfs. to recover their losses as ascertained by the 
adjuster : — Held : deft. co. had by their conduct 
waived their right to insist on the above stipula- 
tions in the policy as a condition precedent to 
pltfs.’ right of action. — Toronto Ry. Co. v. 
National British & Irish Millers Insurance 
Co., Ltd. (1914), 111 L. T. 555 ; 20 Com. Cas. 1, 
C. A. 

Annotation: — Apld. Burridge v. Haines (1918), 87 L. .T. 

K. B. 641. 

2714. Waiver of condition — As to mode of 
ascertainment.] — Toronto Ry. Co. v. National 
British & Irish Millers Insurance Co., Ltd., 
No. 2713, ante. 

2715. As to delivery of particulars.] — 

Yorkshire Insurance Co. v. Craine, No. 2703, 
ante. 


V. National Insuuance Co. (1881), 
20 N. B. R. 5 09. —CAN, 

2710 ii. .1 — A clause 

lu a policy providing for arbn. in the 
event of a difforeuoe as to the amount 
of the loss does not make an arbn. 
a condition precedent to the bringing 
of an action. — Pattkrson v. Central 
Canada In.«iuranck Co. (1910), 15 

W. L. R. 123 ; affd. (1911), 16 W, L. R. 
647.~CAN. 

2710 iii. Eagle, 

ETC. V. Uinanble (1922), I. L. H. 47 
Bom. 509.— IND. 


2710 iv. 


] — A fire 


policy contained the condition that If 
any dlilorenco sliould arise between the 
CO., the assurors, & the insured, with 
respect to any claim for loss by Arc, 
such dltferenco should be submitted 
to arbn. : — Held : this was a condition 

S recedent to any action brought by 
10 insured against the insurers for 
any claim for Toss by Are. — Davies v. 
South British Insurance Co. (1885), 
3 S. C. 416.— S. AF. 

2716 1. Waiver of condUion — Afi to 
delivery of particulars .] — Where notice 
of the loss & the particulars of it are 
required by a policy, they may be 
waived by the conduct of the insurers. — 
Lambkin v. Ontario Marine & Fire 
Insurance Co. (1855), 12 U. O. R. 
678.— CAN. 

2716 ii. .] — Niagara Dis- 

trict Mutual Fire Insurance Co. 
r. Lewis (1862), 12 C. P. 123. — CAN. 

2716 iil. .] — The mere fact 

that an insuranoe co. makes no ob- 
jection to the preliminary proof of a 
loss, delivered by the insured, at or 
after the time of its being received, is 
no evidence of a wa ver by them of 
objections to It ; but where objections 
are made on other grounds, & no ob- 
jection taken to the sufAciency of the 
preliminary proof, it may bo evMonoe. 
of a waiver. — McManus v. 

(1865). 11 N. B. R. 
(6 All.) 814.— CAN. 

2716 iv. .] — Crozieb v. 

Phoenix Insuranoe Co. (1870), 13 


N. B. R. (2 Han.) 200.— CAN. 

2715 V. .1 — Gann e. Im- 
perial Fire Insurance Co. (1875), 10 
N. a. R. (1 R. & C.) 240.— CAN. 

2716 vi. .] — O'Connor v. 

Commercial Union Insurance Co. 
(1878), 12 N. S. R. (3 R. & C.) 119.— 
CAN. 

2715 vii. .] — Bowes v. 

National Insurance Co. (1880), 20 
N. B. R. 437.— CAN. 

2715 viii. .]— Where the 

insured does not comply with the re- 
quirements of the policy as to formal 
proofs of loss, Buen requirements are 
not waived by the insurance co. having 
an inspection made by its appraisers as 
to the origin of the fire & the amount of 
loss. — G uimond V. Fidehty-Phcenix 
Insurance Co. of New York (1912), 
10 E. L. R. 502 ; 2 D. L. R. 654.— CAN. 

2715 ix. .] — Robinson v. 

Midland Fire, etc. Co. (1916), 84 
W. L. R. 577 ; 10 W. W. R. 824.— CAN. 

2716 X. -.] — Smith Liver- 
pool London & Globe Insurance 

Co, (1891), 10 N. Z. L. R. 8.— N.Z. 

2716x1. .] — Hollander & 

Co. V. Royal Insurance Co. (1885), 
4 S. C, 60.— S. AF. 

to Htm for bringing 

actum .] — One condition of a policy 
was, that no action should be brought 
under it against the co., unless witTiin 
twelve raontlis after the right accrued. 
Pltf. alleged a waiver of this condition 
& relied upon an alleged conversation 
between his agent & the nreeident of 
the 00 . : — Held : the oonaition could 
not bo so waived. — L ampkin v. 

Western Assurance Co. (1856), 13 
U. C. R. 237.— CAN. 


r. .] — Davis v. Canada 

Farmers’ Mutual Insurance Co. 
(1876), 39 U. C. R. 452.— CAN. 


t. 


] — McDermott v. 


Western Canada Fire Insurance 
Co. (1913), 24 W. L. R. 376.— CAN. 

a. Stipulation in policy.] — The 

stipulation in a policy of Insurance, 
that nothing “ less than a distinct 


specific agreement, clearly expressed 
& indorsed on the policy, shall be 
construed as a waiver of any printed 
or wTitten condition therein,” is con- 
fined to those conditions which arc 
involved in the creation of the contract 
Itself, & does not extend to those 
relating to the steps to be taken by the 
assured for the recovery of u loss upon 
the policy, especially where In the clause 
of the policy which deals with the 
question of proofs it is agreed 
that no ” act of the co. except their 
written declaration shall operate to 
waive the requirements of .such proofs.” 
— Bowes v. National Insurance Co. 
(1880), 20 N. B. R. 437.— CAN. 

b. As to time of payment .] — 

City of London Fire Insurance Co. 
V. Smith (J888), 15 S. C. R, 69.— CAN. 

0. Agent’s authority.] — Neither 

the local agent for soliciting risks 
nor an adjustor sent for the pur- 
pose of Investigating the loss under 
a policy of lire insurance, has authority 
to waive compliance with conditions 
precedent to tne insurer’s liability or 
to extend the time thereby Ihnitecl for 
their fulfilment, & as the policy in 
question specially required it, there 
could be no waiver unless by indorse- 
ment in UTltlng upon the policy signed 
as therein specified.— Commercial 
Union Assurance Co. v. Maroeson 
(1899), 29 S. C. R. 601.— CAN. 

d. Time for bringir^ action — Party 
under legal disability.] — Tallman 
V. Mutual Fire Insurance Co. of 
Clinton (1867), 27 U. C. R. 100.— 
CAN. 

e. Condition unreasonahle .] — 

Peoria Sugar Refining Co. v. 
Canada Fire & Marine Insurance 
Co. (1886), 12 A. R. 418.— CAN. 

1. .] — A provision in a 

policy that action shall be brought 
within six months after the oocurrence 
of the loss Is unjust & unreasonable. — 
Strong v. Crown Fire Insurance Co, 
(1913), 23 O. W. R. 701 ; 4 O. W. N. 
684 ; 10 D. L. R. 42.— CAN. 

Ii. Proof that goods actually on 
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Sect 10 , — Adjustment of lo88 : Suh-sect. 2.] 
Sub-sect, 2. — Amount Recoverable. 

2718. Limited owners.] — Castellain v. Pres- 
ton, No. 2562, ante, 

2717. Goods in possession of bailee — Whether 
limited to bailee’s interest.] — Waters v. Monarch 
Life Assurance Co., No. 2668, ante. 

2718. .] — Pltfs., common carriers, in- 

sured goods against fire, in an insurance co. of 
which deft, was treasurer. By a condition indoi*sed 
on the policy “ goods held in trust, or on coin- 
mission,” were ” to be insured as such, otherwise 
the policy ” would ” not extend to cover such 

-the policy, £15,000 was declared 
insured ” on goods their ” (pltfs.’) “ own & 
in trust as carriers ” in a certain warehouse ; & 
it was stipulated that the funds of the insurance 
co. were to be ” liable to pay, reinstate, or make 
good ” ‘‘to the ” ‘‘ assured ” “all damage & loss 
which the ” ” assured ” should “ suffer by fire, 
on the property ” therein ‘‘ particularised.” 
Another of the conditions indorsed ran thus : 
” In every case of loss duly proved, the co. will 
either reinstate the property, or the assured shall 
receive satisfaction to the amount thereof, without 
discount or deduction ” : — Held : to the named 
amount, the whole value of goods in the warehouse, 
in pltfs.’ possession as carriei’s, was insured by it, 
& not merely pltfs.’ interest as carriers in such goods. 
—London & North Western Ky. (^o, v. Olyn 
(18.59), 1 E. A E. 652 ; 28 L. J. Q. B. 188 ; 33 
L. T. O. S. 199 ; 5 Jur. N. S. 1001 ; 7 W. R. 238 ; 
120 E. R. 1054. 

Annotations : — Distd. North British Insoe. v. Moffatt (1871), 

L. It, 7 C. P. 2r>. Befd. Ebsworth v. Alliance Marine Inece. 

(1873), L. 11. 8 0. F. ii96. Mentd. Martineau v. Kitching 

(1872), L. U. 7 Q. B. 436. 

2719. Increase in value after insurance.] — 

Lefts., agreed with pltfs. that goods of pltfs. 
arriving in deft.’s ships should bo warehoused by 
(lefts, at a weekly rental which was to cover fire 
insurance. The agreement did not specify any 
sum for wliich the goods were to be insured, but 
from time to time as goods arrived & were 
warehoused the customs entries relating to the 
goods which showed the cost price of the goods 
in London, were handed to defts. A fire occurred 
in defts.’ warehouse & some of pltfs.’ goods were 
destroyed. The value of these goods at the time 
of their deposit in the warehouse & as shown by 
the customs entries was £1,125, but at the date ot 
the fire the goods had increfised in value were 
worth £1,968. In an action by pitta, to recover 
the latter sum: — Held: (1) it was tlie duty of 
pltfs. under the agreement to declare to defts. 
the value to be placed on the goods for the purpose 
of insurance & as the only value made known to 
defts. was that shown in the customs entries 
defts. liability was limited to that amount ; (2) an 
average clause must be implied in the contract 
for insurance between the parties. — Carreras v. 


CUNARD 8.S. Co., [1918] 1 K. B. 118 ; 87 L. J 
K. B. 824 ; 118 L. T. 106 ; 34 T. L. R. 41. 

2720. Policy renewed annually — Whether 

increase before or after last renewal .] — Re Wilson 
& Scottish Insurance Corpn., No. 2664, ante, 

Alteration of risk clause .] — See Sect. 9, 

sub-sect. 2, 0 ., ante. * 

2721. Insurance against loss of profits ” 

What are “ profits *’ — Whether profits from tem- 
porary premises brought Into account.] — By a 

JJoyd’s policy dated Nov. 22, 1919, made on a 
‘‘ Profits Insurance ” form, the underwriters 
agreed, subject to the conditions & definitions 
expressed in &/or endorsed on the policy, to pay 
the loss of profits, valued at £100 per working day, 
for each working day — limited to 325 working 
days — that work might be wholly stopped on the 
insured premises ovdng to a fire, or a proportionate 
part of that sum if work was partially stopped owing 
to the fire. The expression ‘‘ profits ” was 
defined in the policy as meaning ” the net profit 
of the business added to certain standing charges.” 
Among the conditions were : (a) ” If the standing 
charges shall be reduced or cease to be paid, the 
amount of loss hereunder shall be reduced 
accordingly ; ” A, (6) ” The assured shall use due 
diligence do & concur in doing all things reason- 
ably practicable to minimise any interruption of 
or interference with the business A to avoid or 
diminish the loss.” Luring the currency of the 
policy a fire occurred on the insured promisees wliich 
resulted in their partial destruction, & work was 
partially stopped there for the full period covered 
by the policy. Tlie assured secured temjK)rary 
premises elsewhere, where they continued the 
business. The assured brought an action claiming 
from tlie underwriters a partial loss under the 
policy; — Held: if ‘‘standing charges” were 
reduced or ceased to be paid in consequence of the 
fire they must be accounted for against the basis 
‘figure of £100 per working day & the loss payable by 
the underwriters reduced accordingly. But there 
was no implied term that the profits made at the 
temporary premises should be brought into account 
in diminution of the loss payable by the under- 
writers. — City Tailors, Ltd. v. Evans (1921), 
91 L. J. K. B. 379 ; 126 L. T. 439 ; 38 T. L. K. 
230. C. A. 

2722. Effect of reduction of standing 

charges.] — C ity Tailors, Ltd. v. Evans, No. 2721, 
ante. 

2723. Provision in policy as to assessment 

of loss by auditors — How far assessment con- 
clusive.] — By a policy of insurance against fire 
on business premises an insurance co. agreed to 
pay to the insured in the event of damages by 
fire to their property on account of annual net 
profit an agreed percentage on the amount by 
which the turnover in each month after the fire 
should in consequence of the fire be less than the 
turnover for the corresponding month of the year 


premises .] — In an action upon policies 
of Are insurance there must be affirma- 
tive evidence from which it may 
reasonably be inferred that the goods 
Insured were actually in the house at 
the time of the fire. — Pacific Coast 
liKALTY Co. V. GkRMAN Amf.RICAN 
Insurance Co. (1917), 24 B. C. R. 
95.— CAN. 

h. Production of accounts <Sb in- 
voices under statutory condition — 
Whether condition precedent.] — A 
statutory condition of a fire insurance 
policy that the Insured shall In support 
of his claim, if required & if practicable, 
produce books of account &. furnish 
invoices Sc other vouchers, does not 


make the procuring & production of 
copies of invoices a condition precedent 
to his right of action. — Kibzcy v. 
Home Insurance. Co., [1918] 2 

W. W. R. 541.— CAN. 

k. Notice of change of ownership .] — 
Minucoe V. London, Liverpool & 
Globe Insurance Co., Ltd. (circa 
1923), 42 N. S. W. W. N. 140; 31 
Argus L. R. 417. — ^AUS. 

l. Penalty for breach prescribed 

by insurers .] — The insurers, having set 
forth tlie only penalty which tiie 
mtgees. must suffer for a failure to 
notify the Insurers of a change of 
ownership which comes to their know- 


ledge, viz. that the mtgees, must, if 
there is an increased hazard by reason 
thereof, pay an increased rate, are 
limited to that penalty. — London 
Loan & Savings Co. of Canada v. 
Union Insurance Co. of Canton, 
Ltd., [1925] 66 O. L. R. 590.— CAN. 

PART III. SECT. 10, SUB-SECT. 2. 

m. General rule.] — Pltf.'s right to 
recover under a policy of fire Insurance 
is governed, regulated, & limited to the 
actual value of the goods destroyed, & 
the measure of damages is not the cost 
of reinstatement. — Jackson r. Canada 
Accident 8c Fire Aspurancb Co. 
(1924), 62 N. B. R. 33.— CAN. 
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preceding the fire. The policy further provided 
that the amount of all losses under the policy 
should be assessed by the insured’s auditors. 
During the currency of the policy property of the 
insured was damaged by fire. The auditors gave 
certificates stating the difference between the 
turnover for the months after & the corresponding 
months in the year before the fire, & the percentage 
payable. An arbn. was held to determine the 
amoimt payable under the policy. The auditors’ 
certificates were put in evidence & a member of 
the firm of auditors was called as a witness by 
the insured & stated that when he gave the 
certificates he was satisfied that the losses of 
turnover stated therein were in fact sustained in 
consequence of the fire : — Held : the assessments 
of the auditors were conclusive evidence of the 
amount of the loss recoverable under the policy 
unless it were shown that the auditor had mis- 
directed himself in point of law or had omitted to 
take into consideration some material fact ; & 

the auditor might be cross-examined & the 
insurance co. might call direct evidence, to show 
that the auditor had omitted to take into considera- 
tion the fact that the losses of turnover were 
wlioUy or in part duo to other causes than the fire, 
but not to show that the auditor’s conclusions of 
fact were erroneous. — Keciier & Co. v. North 
British & Mercantiijs Insurance Co., [1915] 
:i K. B. 277 ; 84 L J. K. B. 1813 ; 113 L. T. 827, 
D. C. 

2724. At what time ascertained — Insurers enter- 
ing into occupation — Loss occurring during occupa- 
tion.] — Where an insurance co., acting under 
powers contained in the policy, have taken 
possession of a building, which has been damaged 
by fire, in order to minimise the damage by 
salvage operations, they will be held liable for 
damage done during their occupation of the 
premises, the loss falling to be determined at the 
time when they give up possession to the owner, 
not at the moment when the fire was extinguished. 
— Ahmedbhoy Habbibhoy V. Bombay Fire & 
Marine Insurance Co. (1912), 107 L. T. G08 ; 
29 T. L. R. 96 ; 6 B. W. C. C. N. 71, P. C. 

2725. Premises subject to several mortgages — 
Separate insurances by mortgagees — Loss paid to 
prior mortgagees — Rights of subsequent mortgagees.] 
— ^Pursuers having a heritable security by bond 
on certain premises insured them against fire in 
defender’s office for £900. Prior secuiities had 
been given by the owner upon the same premises 
to other creditors, & those creditors had insured 
in other offices. The premises having been in 
part destroyed by fire, the prior encumbrancers 


recovered from & were paid by the offices in 
wMch they were insured an amount sufficient for 
the re-instatement of the premises, & for the 
payment of the rent during the period of reinstate- 
ment, but the premises were not in fact re-instated. 
It appeared that immediately before the date of 
the fire the value of the premises was sufficient to 
cover the prior bonds & that of pursuers, but in 
consequence oi the fire the value of the premises 
was so reduced that they were not sufficient to 
meet the balance remaining due to the prior 
creditors, & pursuers’ bond was left entirely 
uncovered : — Held : (1) pursuers were entitled, 

notwithstanding the amount paid to the other 
creditors, to recover to the full extent of their 
loss ; (2) pursuers were not entitled to recover 
anything in respect of the loss of rent of the 
premises after tliey had been damaged by fire ; 
(3) Semble : Fires Prevention (Metropolis) Act, 
1774 (c. 75), s. 83, relating to the application of 
insurance money on houses destroyed by fire, does 
not extend to Scotland. — Westminster Fire 
Office v. Glasgow Provident Investment 
Society (1888), 13 App. Gas. 699 ; 59 L. T. 641 ; 
4 T. L. R. 779, H. L. 

Annotations: — As to (.3) Refd. Griffiths r. Fleming, [1909] 

1 K. B. 805 ; Sinnott v. Bowden, [1912] 2 Ch. 414. 

2726. Insured with limited interest.] — Castel- 
lAiN V. Preston, No. 2562, ante. 

2727. Evidence of value — Customs declaration.] 

— Carreras v. Cunard S.S. Co., No. 2719, ante. 

2728. Premises insured by mortgagees as well as 
insured.] — Pltfs. effected an insurance with defts. 
against loss or damage by fire on pltfs.’ mills, 
subject to a condition that if at the time of any 
loss or damage by fire happening to any building 
or other property thereby insured there should 
be any other subsisting insurance or insurances, 
whether effected by the assured or by any other 
person, covering the same, defts. should not be 
liable to pay or contribute more than their ratable 
proportion of such loss or damage. Pltfs. had 
mortgaged the mills under an agreement which 
incorporated certain rides of the mtgees.’ assocn., 
by which the mtgees were to insure the mills at the 
cost of pltfs., any moneys recovered under such 
an insurance were to be applied in discharge of the 
mtge. debt, or, at the option of the mtgees., in 
repairing the damage, & in pursuance of the agree- 
ment a policy had been effected in the names of 
certain trustees for the mtgees. with another 
insurance co. : — Held : in an action against 
defts. to recover the full amount of the loss under 
the policy, pltfs. could not recover more tlian a 
ratable proportion from defts., for, in effect, by 


2724 i. At what time ascertained — 
Insurers entering into occupalion — 
Loss occurring during occupation .] — 
Atlas Assurance Co., Ltd. v. 
Ahmedbhoy Habibhoy (1908), 1. L. 11. 
34 Bom. 1.— IND. 

2728 i. Premises insured bg mort- 
gagees as well as insured.] — Where there 
18 separate Insurance in diflerout cos. 
in favour of mtgee. & mtg-or., the latter, 
in an action on the policy effected by 
him, is not bound by a settlement of 
the amount of the loss between mtgee. 
& his insurers, although assented to 
by mtgor. — Prittie v. Connecticut 
Fire Insurance Co. (1896), 23 A. 11. 
449.— CAN. 

n. Reir^tatement after loss — Second 
fire during reinstaiement — Insurers 
liable for second, loss.] — Smith v. 
Colonial Mutual FmK Insurance 
Co. (1880), 6 V. L. R. 200.— AUS. 

o. Partial insurance.] — Where a 
person Insures his house or goods for 
a part only of their value, & suffers a 

J. — VOL. XXIX. 


loss equal to the full amount insured, 
that smn, unless the policy be specially 
framed, must bo paid, & not merely 
such a proportion of It as would corre- 
spond "^th the proportion between the 
sum insured &. the whole value of the 

F roport-y. — Thompson v. Montreal 
NBURANCE Co. (1850), 6 U. C. R. 319. — 
CAN. 

p. Amount recoverable limited — By 
insurers’ rules.] — TUCKER v. Pro- 
vincial Insurance Co. (1859), 7 Or. 
122.— CAN. 

q . — — .] — Kino v. Prince 

Edward County Mxn’UAL Insurance 
Oo. (1868), 19 C. P. 134.— CAN. 

r. .] — American Foot- 
wear Co. V. Lancashire & General 
Assurance Co. (1926), 67 O. L. R. 
305.— CAN. 

t. For total loss — Condition 

inapplicable to partial loss.] — Eacrett 
V. Gore District Miitual Insurance 
Co. (1903), 24 C. L. T. 7 ; 0 O. L. R. 


592 ; 2 O. W. R. 1009.— CAN. 

a. Provision for concurrent 

insurance.] — An insurance policy in- 
sured “ against all direct loss or damage 
by fire to the property “ to an 
amount not exceeding 82,500.” It 
contained a provision ** Total con- 
current insurance including this policy 
permitted to 75 per cent of the actual 
cash value of the property Insured.” 
There was no concurrent insurance. 
The property was totally destroyed by 
fire. Its value at the time of the fire 
was fixed at *2,928.17: — Held: in- 
sured was entitled to be paid *2,500 ; 
the purpose of the oonourrent insurance 
clause appeared to be to limit the total 
liability only when there was ooncurrent 
insurance ; it should not be construed 
as limiting imder every circumstance 
the liability to the percentage of loss 
therein specified. — Farmers Fire & 
Hail Insurance Co. tj. Philip, [19241 
2 W. W. R. 205.— CAN, 

b. Specific rent payable for 

Z 
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Sect. 10. — Adjustment of loss : Sub'secis. 2, 3, 4 5. 

■ 7 . 11 12.1 

the agreement between the mtgors. &> mtgees., 
the policy effected by the other co. covered the 
interest of pltfs., the mtgors.— Nichols & Co. v. 
Scottish Union & National Insurance Co. 
(1885), 2 T. L. R. 190. 


Sub-sect. 3. — Arbitration Clauses. 

Sec Part I., ante. 


Sub-sect. 4. — Average and the Average 

Clauses. 

2729. Policy “ subject to average ’’—No average 
clause attached — Whether average clause Implied.] 

— Acme Wood Flooring Co., Ltd. v. Marten, 
No. 2614, ante. 

2730. Right of Insured to marshal.] — 

Acme Wood Flooring Co., Ltd. v. Marten, No. 
2614, arde. 

2731. Whether average clause Implied.] — Car- 
reras V. Cunard S.S. Co., No. 2719, anic. 


Sub-sect. 5. — Enforcement of Claims — 

Practice. 

2732. Whether claim liquidated demand — Within 
R. S. C., Ord. 3, r. 6.] — A claim on a fire i)olicy 
having been made against an insurance co. for 
unliquidated damages, pitf., a judgment creditor 
of the assured for £127, duly served an ex p. 
garnishee order, under R. 8. C., Ord. 45, r. 1, on 
tJie CO., attaching all debts owing or accruing from 


them to the assiu^d. The co. did not appear to 
show cause against it, & the order was made 
absolute. An award on the claim was afterwards 
made of £248 due to the assured, who assigned it to 
trustees for his creditors. Pltf. demanded pay- 
ment under his garnishee order of £127 out of the 
sum payable by the co., & threatened them with 
execution, &> the trustees claiming the £248, the 
CO. took out an interpleader summons on which 
an order was made directing the sum of £127 to 
be paid into ct., & an issue to be tried as to whether 
that sum was the property of pltf. or the trustees : 
— Held: although no attachable debt was in 
existence at the date of the garnishee order, yet 
it, not having been set aside, entitled pltf. to 
issue execution for £127, & the interpleader order 
was WTong. 

It is clear that the claim of the judgment 
debtor L. against the insurance co., which resulted 
in an award in his favour on Dec. 14, 1883, for 
£248 2s. lid., was not at the date of the garrushee 
order in Apr. 1883, an attachable debt. It was 
not a debt either present or accruing. It was a 
mere claim for unliquidated damages & was not 
the subject of attachment in the hands of the 
insurance co. (Wn^LiAMS, J.). — Randall v. Lith- 
QOW (1884), 12 Q. B. D. 525 ; 53 L. J. Q. B. 518 ; 
50 L. T. 587 ; 32 W. R. 794, D. C. 

Annotations : — Reid. Vlnall v. De I’asH, [1892] A. C. 90. 

Mentd. Harris v. BoaucUamp (1894), 63 L. J. 0. B. 480. 

2733. .] — National British & Irish 

Millers’ Insurance Co. v. Martin (1911), cited 
Yearly Practice of Supreme Court for 1920, p. 21. 

2734. Discovery — Action on policy by trustee In 
bankruptcy — Whether ordered against.] — A manu- 
facturer effected a policy of insurance against lire 
upon liis factory, machinery, & stock-in-trade. 
The factory & its contents were burnt down, & 
soon afterwards the manufacturer became bkpt. 


sped fic period — Period less than specified 
— Proportionate paipnent. ] — B uohan an, 
ETC, V. Li\t:rpool & London & Globe 
iNsmuNCE Co. (1884), 11 K. (Ct. of 
Scs8.) 1032 ; 21 Sc. L. K. 696.— SCOT. 

c. Tivo-thirds cash value .] — William- 
son V. Gore Dia’inicrr Mutual Fire 
Insurance (Jo. (1866), 26 U. C. 11. 
145.— CAN. 

d. .] — Where a separate Iri- 

Hiirance Is effected on separate pro- 
perties, the CO. only to pay as if they 
nad insured two -thirds of the actual 
cash value, the insured can recover 
two-thirds only of the particular pro- 
perty injured. — M cCJullocii v. Gore 
District Mlttdal Fire Insurance Co. 
(1872), 32 U. C. R. 610.— CAN. 

e. .] — Forsyth r. Waijpole 

Farmers Mutual Fire Assurance 
C o. (1918), 43 O. L. R, 230 ; 43 D. L. R. 
503.— CAN. 

f. Claim for sum inspired— Liability 
acknowledged by agent of insurers — 
Actual loss less than liability acknow- 
ledged — Amount acknowledged pay al)le.] 
— IlioMsoN V. Liverpool, London & 
Globe Insurance Co. (1871), N. B. 
Dig. 434.— CAN. 

g. Insurance of stock in trade — 
Part only remaining in specie — Stock 
renewed & increased.] — In an action on 
a policy for $1,000 on stock in trade. 
It appeared that when the fire occurred 
only $667 worth of the original goods 
remained in specie, but other goods 
had been purchased In the course of 
business, Sc the stock was then really 
worth $2,800 : — Held : pltf. was en- 
titled to recover the full amount of the 
policy. — Butirr v. Standard Fire 
Insurance Co. (1879), 4 A. R. 391. — 
CAN. 

b. — ^ Goods in trust — Right of 
assured to cover loss — Regardless of 
depositor's ctoiws. H-Daloleish r. 


Buchanan (1854), 16 Dunl. (Ct. of 
Seas.) 332 ; 26 Sc. Jur. 160.— SCOT. 

k. By tenant for life.] — The measure 
of damages recoverable by tenant 
for life of insured premise.s is the full 
value of such premises to the extent 
of the sum insured. — Caldwell v. 
Stadacona Fire & Life Insurance 
Co. (1883), 11 S. C. R. 212.— CAN. 

l. Damages residting from salvage 
of property.] — Held : pltf. was entitled 
to recover imder a policy of insurance 
against Are, damages resulting from 
bond fide efforts save the LiBured 
property by removal. — McLaren v. 
Commercial Union Assurance Co. 
(1885), 12 A. R. 279.— CAN. 

m. Interest on amount due.] — 
In an action upon lire insurance 
policies, a referee was directed to 
inquire, ascertain, & report the amount 
of the loss : — Held : the referee had 
authority to allow Interest on the 
amount of the lose as ascertained by 
him. — A.-G. V. /Etna Insurance Co. 
(1890), 13 P. R. 469.— CAN. 

n. Amount claimed greater than 
value of property .] — ^Where the insur- 
ance policy Is claimed to be for a larger 
amount than the value of the property 
insured, the judgment In the absence 
of fraud, will bo In favour of pltf. for 
the value, with a reference to the clerk 
to ascertain such value. — H offman v. 
Calgary Fire Insurance Co. (1909), 
2 Alta. L. R. 1.— CAN. 

o. Premises insured by. lessor cb 
lessee — Insurance recovered by lessor — 
Full compensation of lessee by lessor — 
Lessee no rights on policy .] — Brown v. 
London Mutual Fire Insurance Co. 
(1914), 29 W. L. R. 711,— CAN. 

p. Value — How calculated.] — Held : 
the proper legal basis ou which to 
fix the value of the buildings under 
the policies, was, not the replace- 


ment value," t.e. the cost of erecting 
a similar building less a reasonable 
allowance for depreciation, but the 
actual value of the property to bo 
insured at the time of the loss, having 
regard to all the conditions & circum- 
staiices tliou existing. — Colonsay 
Hotel Co. v. Canadian National 
Fire Insurance Co., [1923] 3 D. L. R. 
lOUl ; I1923J S. C. R. G88 ; 2 W. W. K. 
1170; revsy., 70 D. L. R. 367 ; 16 
Sask. L. R. 146.— CAN. 

q. ] — Vance v. Forster 

(1841), Ir. Cir. Rep. 47.— IR. 

r. Insurance by poorhouse managers 
— Uoverin-g servant's property — Right 
of assured io total insurance money.] 
— Ferguson v. Aberdeen Parish 
Council, 1191GJ S. 0. 715.— SCOT. 

PART HI. SECT. 10, SUB-SECT. 4. 

t. Average clause in one policy — 
Condition that second policy subject 
to average.] — Where a policy of tire 
Insurance contained the condition 
" that if the assured held any policy 
subject to average on property covered 
by this insurance, this policy should 
In like manner be subject to average,” 
& the assured did hold another policy 
upon the same property, which con- 
tained the usual three conditions of 
average : — Held : the three conditions 
of average must be imported Into 
the first-namedi policy. — McGrath r. 
South British Insurance Co. (1884), 
3 S. C. 81.— 8. AF. 

PART III. SECT. 10. SUB-SECT. 6. 

a. Where defence of fraud.] — Where 
lu actions upon fire insurance poli- 
cies the questions In Issue between 
the parties were not confined to 
matters of more account, but defts. 
disputed their liability, & issues of 
fraud, mlsroprosentation, Bt. conceal- 
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Part III.— J'ibe Iesubance. 


The insurance co. disputed the claim on the L.J.), because there W6re 

ground that it was fraudulent & excessive. The not “ two or more parties making adverse claims ” 
trustee in bkpcy. brought ah action against the within the meaning of R. S. 0., Ord. 67, r. 1 (a), 
CO. on the policy, St the co. thereupon filed a bill the lessee not having made any claim at all 
against the trustee & the manufacturer to obtain (Buckley, L.J., & Kennedy, L.J.), because, 
discovery St to restrain the action till full discovery assuming that the lessee had made any claim at 
had been made ; — Held : the bUl could not be all, the lessors & the lessee were not “ making 
sustained, inasmuch as the manufacturer was adverse claims ” with regard to any “ debt, money, 
merely a witness over whom pltf. in the action goods or chattels,” but were ma-king inconsistent 
at law had no control, & as it was not proved that claims as to the nature of the obligation owed by 
any discovery for the purpose of the defence could the co. — Sun Insurance OEficb v. Galinsky, 
be got from the trustee. — Manchester Fire [1914] 2 K. B. 645 ; 83 L. J. K. B. 633 ; 110 L. T* 
Assurance Co. v. Wykes (1875), 33 L. T. 142 ; 358, C. A. 


23 W. II. 881, B. .TJ. 

See, generally, Discovery, Vol. XVIII., pp. 42 
et seq. 

2735. Particulars — Of cause of fire — Whether 
ordered— At instance of insurers.] — A policy of in- 
surance effected with defts. against fire provided 
that the policy should not cover loss or damage by 
fire occasioned by or happening through earth- 
quakes. In an action upon tlie policy defts. 
pleaded that the loss was caused by earthquake 
& not by Are. Upon the application of defts., 
pltfs. were ordered to give particular’s as to the 
cause of the fire ; St it was ordered that unless 
the particulars were delivered within six weeks 
all further proceedings should be stayed until 
delivery thei’eof, & pltfs. were not to be precluded 
from giving evidence at the trial of any matter 
not disclosed in their particulars provided it came 
to tlieir knowledge subsequently. The plaintiffs 
appealed, alleging that there w-ei'e several theories 
as to the oripdu of the fire : — Held : the informa- 
tion asked for was not the proper subject matter 
for particulars, interrogatories being the proper 
method of obtaining the information. — Young 
(G. & W.) & Co., Ltd. v. Scomsii Union & 
National Insurance Co., Same v. North 
British & Mercantile Insurance Co. (1907), 

24 T, L. R. 73, C. A. 

See, generally. Pleading ; Practice. 

2736. Interpleader — When allowed.] — Inter- 
pleader may bo in favour of an insurance co. 
against the landlord of premises which have been 
burnt down, but insured by him & the tenant of 
the premises, under an agreement for a lease, &. 
claiming therefore a right to have the money laid 
out in rebuilding the premises. — Paris v. Giliiam, 
Jones v. Paris (1813), Coop. G. 56 ; 35 K. B. 470. 

Annotaiion : — ^Reld. Sun lusce. Office v. Galinsky, [1914] 2 

K. B. 645. 

2737. Necessity for adverse claims 

— Premises reinstated by lessee.] — In pumuance 
of a lessee’s covenant to insure against fire a 
policy of insurance on the demised premises was 
effected in the names of the lessors & the lessee. 
A fire having occurred, the insurance money 
W’as adjusted at a certain sum. The lessors 
served notice on the insurance co. under Fires 
Pi’evention (Metropolis) Act, 1774 (c. 78), s. 83, 
requesting them to cause the insurance money to 
be laid out in rebuilding St reinstating the premises. 
The lessee began to do the Work of rebuilding & 
reinstating hiinself, St informed the co. that he 
would not ask for payment of the insurance money 
until the work was completed. The insurance co. 
having taken out a simimons for an order calling 
upon the lessee St the lessors to appear & maintain 
their respective claims ; — Held : the insurance co. 
Were not entitled to an interpleader order 


See, generally. Interpleader, pp. 446 et aeq. 

2738. Appeals — Grounds of — Whether 

groimd allowed.] — Where a writ & declaration 
alleged that deft, had been guilty of wilful deceit, 
& had fraudulently effected a transference of fire 
insurance in his books after a fire had occurred, 
from a co. of which he was agent, to applts., of 
whom he was also agent, with a specific fraudulent 
purpose, & such charges of fraud & deceit failed : — ■ 
Held : applts. could not be allowed in final appeal 
to contend for the fust time that the pleadings 
evidence disclosed such negligence or breach of 
duty by resp. as their agent as is in law sufficient 
to infer his liability for the amount paid by them 
under the insurance so transferred. Fraud was 
of the essence of the declaration, & the evidence 
of resp. directed to that issue cannot bo accepted 
as representing all that he would have brought 
forward t/O rebut a charge of negligence ; nor had 
the points connected with that issue been submitted 
to the cts. below. — Connecticut Fire Insurance 
Co. V. Kavanagh, [1892] A. C. 473 ; 01 L. J. P. C. 
50 ; 67 L. T. 508 ; 57 J. P. 21 ; 8 T. L. R. 752, 
P. C. 

Annotations : — Consd. Yorksliire Insce. v. Craine, J1922] 2 
A. C. 541. Reid. Banbui’y r. Bank ol Montreal, [1918] 
A. 0. 620 ; North Stafford shire By. v. Edge, [1920] A. C. 
254. 

See, generally, Practice. 


Sect. 11.— REINSURANCE. 

See, generally. Part 1., Sect. 8, ayiie. 

2739. Reinsurance contract Incorporating terms 
of policy — Whether inapplicable terms incor- 
porated.] — In a contract of re -insurance which was 
engrafted on an ordinary printed form of fire 
insurance policy, & incorporated all its terms, 
there was a clause which purported to proliibit an 
action thereon unless commenced witliin twelve 
months next after the fire : — Held : having regard 
to the true construction of the contract, wliicli 
carelessly purported to include many conditions 
inapplicable to re -insurance, the above clause must 
also be regarded as inapplicable. Such a clause 
is reasonable in the original policy where the 
assured con sue immediately on incurring loss ; 
it cannot apply where the insured is unable to sue 
until the direct loss is ascertained between parties 
over whom he has no control. — Home Insurance 
Co. op New York v. Victoria-Montreal Fire 
Insurance Co., [1907] A. C. 59 ; 76 L. J. P. 0. 1 ; 
95 L. T. 627 ; 23 T. L. R. 29, P. C. 


SECt. 12.— CONTRIBUTION. 

2740. Where principle applies — Insurance of same 
i interests in same subject-matter.] — By floating 


inent of facta were raised upon the 
pieadlnm : — Held : an order referring 
all the igsues In the aotlom to a referee 
lor Inaulry & report was improperly 


made, & pltf. waa entitled to have a 
trial in the ordinary way. — C lark y v. 
British America ASsubanoe Co. 
(1887), 12 P. 11. 357.— CAN. 


PART III. SECT. 12. 

2740 1. Where principle applies — 
Inauranm 0/ same interests in same 
subjeci-maUer. ] — Scottish Amicable 

z 2 
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Sect. 12. — Contribution. Sect. IS: Suh-sects. 1 
2, A. & B.] 

policies of insurance efiedted by B. & Co., whajr- 
fingers, they insured against loss or damage by fire, 
in the Bums named, grain & seed, the assured’s 
own or on commission, for which they Wdre 
responsible, subject to conditions of average, & to 
this condition, that “ if at the time of any loss or 
damage by fire hapi)erdng to any proi)erty hereby 
insured, there be any other subsisting insurance 
or insurances, whether effected by the insured or 
by any other person, covering the same property, 
the CO. shall not be liable to pay or contribute moi*e 
than its ratable proportion of such loss or damage.” 
While these policies were subsisting a fire destroyed 
a quantity of grain stored with B. & co., part of 
which belonged to R. & co., who had also effected 
policies, called merchants’ policies, on the grain 
thus destroyed, including also grain stored else- 
where, which j)olicies contained the like conditions 
as the whai’fingers’ policies. B. & co., were paid 
in full by the sever^ insurance cos. In a suit to 
determine the liability of the cos. inter se : — Held : 
(1) the grantors of the merchants’ policies were 
not liable to contribute to the loss ; (2) B. & co. 
were primarily liable, but, being indemnified by 
the gi'antors of the wharfingers’ policies, the latter 
were ultimately liable ; (3) the condition as to 
double insurance only applied to cases where the 
same property was the subject-matter of insurance, 
& where the interests were the same. — North 
British Mercantile Insurance Co. v . 
London, Liverpool Globe Insurance Co. 
(1877), 5 Ch. D. 569 ; 46 L. J. Ch. 537 ; 36 L. T. 
029, C. A, 

Annotations : — As to (2) iU)ld. Darrell r. Tlbblttw (1880), 5 
Q. B. D. 500. As lu (3) Befd. Anierican Surety Co. of New 
York i’. Wrlfflitsoa (1910), 103 L, T. 663. Oencrally, Refd. 
Casiellain r. Preston (1882), 8 Q. B. D. 613. Menta. West 
of England Fire Insco. v. Isaacs (1896), 66 L. J. Q. B. 36 ; 
Engel V. Lancashire & General Assce. (1925) 41 T, L. B. 
408. 

2741. Whether between insurers of bailee & 

insurers of bailor.] — North British &; Mercan- 
tile Insurance Co. v . London, Liverpool, & 
Globe Insurance Co., No. 2740, ante. 


Sect. 13.— RIGHTS AND DUTIES OF INSURERS 

AFTER LOSS. 

Sub-sect. 1. — Entry on Premises and 

Salvage. 

Seey generally y Part I., ante. 

2742. Insurer remaining in possession unreason- 
able time.] — Semble : an action may be maintained 
by a person insured from fire against the insurers 
for taking & keeping possession, for an unreason- 
able time, of his premises, & the salvage after a 
fire. — O ldfield v. Price (Secretary of General 
Fire Assurance Co.) (1860), 2 P. & F. 80. 


274^ DhihUge bbcOrrlhg dui)xtg In^er'^s hboixpa- 
tlom.] — Ahmedbhoy Habbibhoy > o . Bombay Fire 
& Marine Insurance (Do., No. ‘2724, ante. 

2744. Insurer entering into possession before 
partieulars ^ef loss delivered — Failure to deliver 
particulars in specified time.] — Yorkshirb Insur- 
ance Co. V. Craine, No. 2703, ante. 


Sub-sect. 2. — Reinstatement. 

A. In General. 

2745. Right of insurer to reinstate.] — Where 
a policy of fire insurance contains a clause that the 
insurance co. may, if it thinks fit, reinstate or 
replace property damaged or destroyed instead of 
paying the amount of the loss or damage, the co. 
may, if the property insured has been merely 
damaged, elect to reinstate it, i.e. to repair it & 
restore it to its former condition ; or, if the pro- 
perty has been destroyed, to replace it by an 
equivalent. If by reason of the destruction of the 
locality in which was placed the property insured, 
consisting of chattels or things in the nature of 
chattels, or by reason of the assured not being able 
legally to return there, ho could not have possession 
of the goods if reinstated in the same locality, the 
co. may still elect to reinstate the property, but 
the assured may require them to do so within 
a reasonable distance of the former locality. 
Pltf. insured, certain trade fixtures & plant with 
defts. by a policy containing a clause as above 
mentioned. He had previously mortgaged tlie 
premises on which the property insured was, but 
that property did not pass under the intge. 
Prior to the insurance pltf. had made default 
under the mtge., & become tenant on sufferance 
to the mtgees., & also having again made default, 
the mtgees. had commenced an action of eject- 
ment against him. A tire occurred whereby the 
premises & the property insured were damaged, 
& the property insured could not be reinstated 
until the building was restored. The building 
was restored by defts., who, in due course of time, 
elected to reinstate the property, & did so there 
within a reasonable time in that behalf, but after 
the mtgees. had obtained possession of the 
premises under the action in ejectment. In an 
action under the policy by pltf, claiming to be paid 
the amount of the damage in money : — Held : 
pltf. was not entitled, inasmuch as defts. had 
exercised their option in accordance with the policy, 
though it might be that ho would have a claim 
against them in another action if they had so dealt 
with the property, by arrangement with the mtgees. 
or otherwise, that he would not bo able to get 
possession of it. — Anderson v . Commercial 
Union Assurance Co. (1885), 55 L. J. Q. B. 146 ; 
34 W. R. 189 ; 2 T. L. R. 191, C. A. 


Heritable Securities Absocn, v . 
Northern Assurance Co. (1883), 11 
R. (Ct. of Seas.) 287 ; 21 Sc. L. K. 189. 

—SCOT. 

b. Lapsing of concurrent policies 
— No notice to remaining insurer — 
Whether abatement aZZait’cd.}— H ordern 
V. Commercial Union Assurance Co. 
(1884), 5 N. 8. W. L. R. (L.) 309 ; 1 
N. 8. W. W. N. 7. 30.— AUS. 

c. Limitation of amount recover- 
able.] — I'iRST Unitarian Congrega- 
tion OF Toronto Trustees v Western 
Assurance Co. (1866), 26 U. C. R. 
175.— CAN. 

d. .] — By bye-lawB printed 

on the policy defts.' liability was 
limited to two -thirds of the actual loss 


sustained, & the amount to be taken 
on one risk was restricted to 92,000. 
I’ltf.’s loss was 12,200 & the other 
insurance co. paid the full amount of 
their liability, 91,000 :~~Held : pltf. 
was entitled to recover two-thirds of 
the balance of his loss after deducting 
the amount of the other Insurance. — 
McIntyre v. East Williams Mutual 
Fire Insurance Co. (1889), 18 O. R. 
79.— CAN. 

«• .] — Nathanson V. COM- 

MERC^AL Insurance Co. (1886), 4 
S. C. 461.— S. AF. 

PART III. SECT. 13, SUB-SECT. 1. 

f. Expenses of salvage .] — An allow- 
ance oX 9200 was maao to defts. 


under a condition that In case of tho 
removal of property to save It defts. 
would contributo ratably with the 
assured & other cos. intei-ested, to 
the expenses of salvage, & tho damages 
sustained by the removal. — K err v . 
Hastings Mutual Fire Insurance 
Co. (1877), 41 U. C. R. 217.— CAN. 


PART III. SECT. 13, SUB-SECT. 2.— A. 

2746 1. Right of insurer to reinstate.] 
— Home District Mutual Insurance 
C o. V. Thompson (1847), 1 K. & A. 
247.— CAN. 

5 . Election by insurer to reinstate 
mpossibUity of reinstatement.}— lU 
through want oX title In the insured. 


Part III.— Fire Insuran^ce. 
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2746. Election by insurer to reinstate — Impos- 
sibility of reinstatement — Under Fire Prevention 
(Metropolis) Act, 1774 (c. 78).] — A house, which 
had been erected before the above Act, being 
consurned by fire, the officers of the co. with whom 
it was ii^ured, instead of paying the sum at which 
it was insured, elected to rebuild the premises ; 
the above Act, however, prevented them from 
re-erecting the house in exactly the same manner 
in which it was before the fire, & particularly 
from making the site & the building project into 
the street beyond the line of the adjacent houses : 
— Held : the insured were entitled to maintain 
a bill in equity against the directors for the time 
being of the insurance co., for a compensation for 
the injury which they had sustained by reason 
of the inferior value of the premises erected by the 
insurance office, instead of the old premises. The 
amount of the damage, in respect of which com- 
pensation is due, will be ascertained by means of 
an issue. — Alchorne v. Favill (1825), 4 L. J. O. S. 
Ch. 47. 

2747. Premises condemned as dan- 

gerous structure — Condition not caused by fire.] — 

If one of the parties to a contract stipulates for 
the option of performing his part in one of two 
lawful ways, he is, after having once made his 
election, bound by such election ; & if the per- 
formance be impossible & not illegal, he is liable 
to damages for not being able to perform it. In 
an action on a policy of insurance against fire, 
which contained a condition, by which the society 
reserved to itself the right of reinstatement in 
preference to the payment of claims, defts. 
pleaded that having elected to reinstate the insured 
premises, they were proceeding with the rein- 
statement thereof, when, by order of the Comrs. 
of Sewers lawfully acting in that behalf, the 
premises were taken down as being in a dangerous 
condition, such condition not being caused by the 
fire ; & that if the said premises had been so taken 
down, they would have proceeded with the re- 
instatement, & would have restored them to the 
condition they were in before the fire : — Held : 
such plea was bad. — Brown v. Royal Insurance 
Co. (1859), 1 E. & E. 853 ; 28 L. .T. Q. B. 275 ; 33 
L. T. O. S. 134 ; 5 Jur. N. S. 1255 ; 7 W. R. 479 ; 
120 E. R. 1131. 

Annotation Matthcy v. Curling, [1922] 2 A. C. 180. 

2748. Determination of insurer’s 

term.] — Anderson v. Commercial Union Assur- 
ance Co., No. 2745, ante. 

See, generally. Contract, Vol. XII., pp. 308 
ei 8eq. 

2749. Sufficiency of reinstatement.] — An insur- 
ance CO. who had insured a house from fire, with 
an option to reinstate it, having elected in the 
event of a fire, to reinstate it, employed deft., 
a builder, to reinstate it, who used the old walls 
so far as they remained ; & when he had finished 
all but a little of the painting, gave one of the 
insured a small sum to complete it, & got him to 
sign a certificate that the work was complete, 
& received payment from the co. The old walls, 
not bearing the weight of the new work, “ bulged.” 
The assured sued the co. for not duly reinstating 


the house, & they defended the action, without 
deft.’s authority, & the assured recovered damages. 
The co. then sued the builder on his contract, the 
breach being an insufficient & imperfect reinstating, 
& also for fraudulent representation ; &; for the 
costs. The judge told the jury that deft, was 
only bound to put the building as nearly as possible 
in the same state as before the fire ; & they found 
that he had done so, & that the building was not 
less secure than before. At the close of the case 
Itfs. relied on the omission of the painting *, 
ut the jury found that the value was nominal, & 
that in getting the certificate there was no fraud. 
The verdict was entered for deft., the judge 
telling the jury that, in the absence of any express 
authority to defend the former action, the co. 
could not recover costs ; — Held : the direction 
was right, & pltfs. were not entitled to a verdict, 
even for nominal damages ; & no amendment 

could be allowed. — Times Fire Assurance Co. v. 
Hawke (1859), 28 L. J. Ex. 317 ; 33 L. T. O. S. 
285. 

2750. .] — Anderson v. Commercial Union 

Assurance Co.. No. 2746, ante. 

2751. Duty of insured to reinstate.] — An insur- 
ance CO., by the terms of their policies, have the 
option, in case of fire, of reinstating or paying the 
money to the assured. A fire having occurred & 
a claim having been made, the co. exercise their 
option & pay the money. Although there would 
be no implied promise on the part of the assured 
to lay out the money in reinstating, as being 
without consideration, & therefore a mere nudum 
pactum ; secus where ho has made an express 
promise, although only by parol. — Queen Insur- 
ance Co. V. Vey (1867), 1C L. T. 239. 

Omission of lessee to reinstate — Rights & liabili- 
ties of landlord.] — See Landlord & Tenant. 

H, Statutory Provisions. 

See Fii’cs Prevention (Metropolis) Act, 1774 
(c. 78), s. 83. 

2752. Application of statute — Whether local or 
general.] — Bill by lessor of premises against an 
insurance co., averred an agreement between lessor 
& lessee, that the latter should insure the jiremises 
let, from fire : that an insurance was accordingly 
effected : that premises were burnt down : that 
lessor, on making inquiry of the secretary of the 
insurance co. whether such insurance had been 
effected, informed the secretary of the agreement : 
that the said secretary then stated that the co. 
considered the destruction of the houses a sus- 
picious case : that the lessor thereupon informed 
the secretary that ” he claimed to be entitled, as 
owner or lessor of the premises, to the benefit 
of the policy ; & to have the same either laid out 
or expended in or towards the rebuilding ” of 
the premises, ” or paid to pltf . for that purpose ” : 
that pltf., at the conclusion of such interview stated 
he relied on the co. paying nothing to the lessee 
& that deft, assented thereto ; that, notwithstand- 
ing the co. had compromised with the lessor, 

obtained a discharge of all liability under the 
policy from him, that pltf. had rebuilt the 


or from other oause, the insurer, afte 
electing to reinstate, finds it iraposslbl 
to do so, ho is not bound by his olioctlon 
•—Bank op New South Walks v 
Royal Insurance Co. (1880), : 
N. Z. L. R. 337 (S. C.).— N.Z. 

^49 i. Sufflciency of reinstatement.]— 
Where a policy of insurance contain 
a provision that it may be reinstated 
the insurer is entitled to reinstatemen 
Upon the original towns, ifc not upoi 


ohanged ones. — Sussex v. Mtna Life 
Assurance Co. (1917), 38 O, L, R, 
365 ; 33 D. L, R. 549.— CAN. 

h. Election to make money payment 
— Insurer debarred from rHnstatvng.] 
— Where certain fire insurance offices 
had transacted with the insnred on 
the footing that a money payment, 
to be fixed by arbn., was to be made by 
them in respect of a loss by fire which 
had neourted : — Held ; they were 


debarred from afterwards exercising 
an option of reinstating the promises 
stipulated for In the policies. — 
Scottish Amicable Heritable 
Securities Assocn. v. Northern 
Assurance Co. (188.3), 11 R. (^. of 
Sess.) 287 ; 21 So. L. R. 189.— SCOT. 

k. Arbitration clause not ousted.] 
— JoRDAAN V. Scottish Assurance 
O oRPN., Ltd., (19221 O. P. D. 139.— 
S. AF. 
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Sect. 13. — BigTUs and dviiea of insurers after loss : 

Suh-sect. 2, B. Sects. 14 & 15. Part IV. 

Sect. 1.] 

premises ; & prayed payinent of the policy 

money in respect of such rebuilding. On demurrer 
for want of equity: — Held: (1) no sufficient 
request within Fires Prevention (Metropolis) Act, 
1774 (c. 78), s. 88, was alleged ; (2) even if there 
had been pltf.’s right was to have the money 
applied by the co. in rebuilding, not to rebuild 
himself, & charge the co. with tlie expense; 
(3) pltfs. remedy was by mandamus. Qu. : 
whether the sect., applies to property without the 
bills of mortality. — Simpson v. Scottish Union 
Insurance Co. (1863), 1 Hem. & M. 618 ; 1 New 
Rep. 537; 82 L. J. Ch. 329; 8 L. T. 112 ; 9 
Jur. N. S. 711 ; 11 W. R. 459 ; 71 E. R. 270. 
Annotations : — As to (2) Consd. Sun Inaco. Ofiloe v. Oalinaky, 

!19I4] 2 K. B. 545. RefaTCoword u. Gregory (1866), L. R, 

2 O. P. 153 ; Matthey v. Curling, [19221 2 A. C. 180. 

Generally, Refd. Cast.ellaln v. Preston (1883), 11 Q. B. D. 

380. 

2753. .] — (1) Fires Prevention (Metro- 

polis) Act, 1774(c.78),s. 83, by which the governors 
& directors of insurance offices are authorised, upon 
the request of any persons entitled to any house 
or other buildings, which may be burnt down or 
damaged by fire, or upon any grounds of suspicion 
that the ownei*s or occupiers or other parties 
effecting the insurance have been guilty of fraud 
or incendiarism, to cause the insurance money to 
be laid out in rebuilding, etc., is a general enact- 
ment, & is not limited in its operation in the metro- 
politan district. 

(2) Trade fixtures, put up by a tenant, being 
removable by him, are not comprised in the 
expression “ house or other buildings ” in the 
statute. Therefore where such fixtures arc 
separately insured & destroyed by fire during the 
tenancy, the landlord is not entitled to have the 
insurance money laid out under the Act ; & a 
covenant by the tenant to deliver up the fixtures 
at the determination of the tenancy, was held, as 
conferring a mere personal right resting in contract, 
to make no difference in this respect. — Re Barker, 
Ex p. Goiiely (1864), 4 De G, J. & Sm. 477 ; 5 
New Rep. 22; 34 L. J. Bcv. 1; 11 L. T. 319; 10 
Jur. N. S. 1085 ; 13 W. R. 60 ; 40 E. R. 1003, L. C. 
Annotations: — As to (1) Consd. Westminster Fire Office 

V, Glasgow Provident Investment Soc. (1888), 13 App. 

Cas. 699. FoUd. Slnnott v. Bowden, [1912] 2 Ch. 414. 

Refd. Rayner v. Preston (1881), 60 L. J. Ch. 472. 

2754. ,] — (1) Fires Prevention (Metro- 

polis) Act, 1774 (c. 78), s. 83, is, notwithstanding 
the doubt er^ressed by Lord Watson in Westr 
minster Fire Office v. Glasgow Provident Investment 
Society, No. 2725, ante, of general as opposed to 
local application. (2) The same sect, notwith- 
standing the doubt expressed by Lord Selborne 
in Westminster Fire Office v. Glasgow Provident In- 
vestment Society, No. 2725, ante, applies as between 
mtgor. & mtgee., & a mtgee. may therefore, under 
the sect, require the money to be spent in rebuild- 
ing, etc.— Sinnott V. Bowden, [1912] 2 Ch. 414 ; 
81 L. J. Ch. 832 ; 107 L. T. 609 ; 28 T. L. R. 694 ; 
6 B. W. C. C. N. 157. 


2758. WheUm fixture! — Re 

Barker, Ex p. Gobbby, No.2763, ante. 

2767. Whether ehettels Inclu4e4.] — Re 

Quicke’s Trusts, Poltimorb v. Quicke, No, 2760, 
post. 

2758. Right to have money appfied In rebuilding 
— Sulfioienoy ol request.] — .S impson v, Scotush 
Union Insurance Co., No. 2762, ante. 

2769. Who may enforce — Lessee.] — 

Premises in the occupation of pltfs. which were 
insured by S., pltfs.’ lessor, with defts., having been 
destroyed by fire, defts. agreed with 8. the amount 
of indemnity for the loss & obtained a bond, 
without sureties, from him that that amount 
should be laid out by him in reinstating the 
premises. Neither pltfs. nor S. desired the premises 
to be rebuilt as they formerly existed ; but they 
were unable to agree what should be built. On 
an application by pltfs. for a mandamus to compel 
defts. to lay out the money in reinstating the 
premises: — Held: (1) a mandamus must be 
refused on the grounds (a) that the obligation 
under the statute could not be imperative ; (b) that 
there was no power wliich would enable defts. to 
enter upon the land for the purpose of rebuilding ; 
(2) the proper remedy was an injunction to 
restrain defts. from paying 8. without obtaining 
sufficient security. — Wimbuedon Park GolfCeur, 
Ltd. v. Imperial Insurance Co., Ittp. (1902), 18 
T. L. R. 815. 

Ann-otation ; — As /o (1) Rold. Sun Insce. Office v. Gallnsky, 

[10141 2 K. B. 545. 

2760. Rcmaindermaa under settle- 

ment.] — During the minority of a life tenant of 
settled estates in D. the trustees, acting under 
Conveyancing & Law of Property Act, 1881 (c. 41), 
8. 42, & Trustee Act, 1893 (c. 68), s. 18, insured (a) 
the mansion house & (6) certain settled chattels 
& furniture against fire. The policies were taken 
out in the names of the trustees & the premiums 
were paid out of income. The house & chattels 
were for the most pait destroyed by fire & the 
trustees recovered 437,000 on the house policy 
& £1,244 on the chattels policy. The trustees, 
the infant life tenant, aged twenty, & the remainder- 
men aU desired the house to be rebuilt &- refurnished, 
but the infant life tenant who was not bound to 
insure, claimed that as the premiums had been 
paid out of bis income the policy moneys in the 
hands of the trustees were his, & that he was 
entitled to a charge for any amount expended. 
The remaindermen appeared but took no part in 
the argument : — Held : (1) under Fires Pre- 
vention (Metropolis) Act, 1774 (c. 78), s. 83, the 
remaindermen were entitled to have the £7,000 
recovered on the house policy applied in rebuilding 
& the infant life tenant was not entitled to a 
charge ; (2) the infant life tenant was entitled to 
the £1,244 recovered on the chattel policy to which 
the sect, did not apply. — Re Quicke’s Trusts, 
Poltimorb v. Quicke, [1908] 1 Ch. 887 ; 77 
L.' J. Ch. 623 ; 08 L. T. 610 ; 24 T. L, R. 28. 

2761. Mortgagee.] — Sinnott v. 

Bowden, No. 2764, ante. 


Annotation: — As to (1) Refd. Matthey v. Ciirlinff, [1022] 2762. How enforced.] — SfMPSON V. 

2 A. c. 180. Scottish Union Insurance Co., No, 2762, ante. 

2765. Whether Scotland included.] — 2763. .] — Wimbledon Park Golf 

Westminster Fire Office v. Glasgow Pro- Club, Ltd. v. Imperial Insurance Co., Ltd,, 
vidfjut Investment Society, No. 2725, ante. No. 2769, ante. 


PART III. SECT. 13, SUB-SECT. 2.— B. 

2761 1. Right to have money applied 
in rebuilding — Who may enforce — 
Mortgagee .] — Where a intge. oontalns 
DO ooveuant on the part of rntgor. 
to insure, but he does insrire, & a 
loss by fire occurs •whereby the insur- 


ance money becomes payable, the 
mttfee. is entitled, under 14 Qeo. 3, 
C. 78, s, 83, to have the Insuranoo 
money laid out in robufidinfir. — 
Stinson v. Pennock (1868), 14 Gr. 
604.— CAN. 

— - .1 — Randolph v. Ran- 


poLPH (1907), 4 E. L, R. 17 ; 8 

N. B. Eq. llep. 576.— CAN. 

u). Variation of statutory pro- 
rision. 1 —MoCot v. National benefit, 
Life Sc Property Assuranoe Co,, 
Ltd,, J1018) 1 W. W. U. 406 ; Sff 
0. R. 16«.— UAN. 
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2764. Whether right to rebuild & reclaim 

included.] — Simpson v. Scottish Union Insurance 
Co., No. 2762, ante. 

2766. Right disputed — Remedy of insurer.] 

— Sun Insurance Office v. Galinsky, No. 2737, 
ante. 

Trust property.]— iSee Trustee Act, 1925 

(c. 19), 8. 20 (5) ; Trusts & Trustees. 

Mortgaged property.] — See Mortgage. 

2768. Effect of application — Whether settled 
premises subject to charge — In favour of tenant for 
life — Premiums paid out of income.] — Re Quicke’s 
Trusts, Poltimore v. Quicke, No. 2760, ante. 

See, generally, Settt..ements. 


Sect. 14.— REMEDIES AGAINST THIRD PARTIES. 

2767. Action for damages — By insured — On what 
terms allowed.] — The owner of a building insured 
it against fire, but not to the full value. The 
building was burnt by what was said to be the 
negligence of the servants of a municipal corpn. ; 
& the owner brought an action for damages against 
the corpn. : — J/eZd ; the owner undertaking to 
sue for the whole amount of damage, would be 
allowed to conduct the action without the inter- 
ference of the insurers, but would be subject to 
liability for anything done by him in violation of 
any equitable duty towards the insurers. — 
Commercial Union Assurance Co. v. Lister 
(1874), 9Ch. Apn.483 ; 43 L. J. Ch. 001, L. JJ. 
Annotations: — Befd. North British & Mercantile Insce. v. 

London, Liverpool & Globe Insce. (1876), 45 L. .T. Ch. 

548 ; Law Fire Assce. v. Oakley (1888), 4 T. L. 11. 309. 

See, also. No. 2534, ante. 

2768. Whether prosecution condition pre- 

cedent.] — Midland Insurance Co. v. Smith, 
No. 2644, ante. 

See, generally, Action, Vol. I,, pp. GO et seq. 

By insurers — After claim admitted or paid.] 

— Sec Sect. 2, ante. 


Sect. 15.— THE POUCY MONEYS. 

2769. Right to — Claim by former lessee — Under 
agreement for new lease.] — A lessee insured his 
house. The lease expired & he contracted for a 
new lease & the house was burned down : — Held : 
the insurance co. was liable, as equity treated 
things agreed to be done as actually performed. — 
Callaway v. Ward (1730), cited in 1 Ves. at p. 
318 ; Sugden’s Vendors & Purchasers, 14th ed., 
p. 175 ; 27 E. R. 1055, H. L. 

Annotation : — -Refd. Trotter v. Watson (1869), L. R. 4 C. P- 

434. 

In respect of settled property — As between 

tenant lor life & remainderman.] — See Settle- 
ments. 

2770. Receipt for payment — By whom signed — 
Premises mortgaged by lessee.] — A lessee who 
had covenanted to insure against fire in the joint 
names of himself & his lessor, with a proviso that 
the policy moneys should be expended in rein- 
stating the premises, assigned them by way of 
mtge., with a power of sale under which the 
mtgee. sold. The mtge. deed did not notice the 
policy. The premises were subsequently damaged 
by fire & were reinstated by the mtgee. On a 
claim filed by the mtgee. & his vendee, the mtgor. 
was decreed to deliver up the policy & join with 
the lessor in signing the receipt to the insurance 
office to enable the mtgee. to receive the money 
payable under the policy. A lessee in possession 
is not entitled as against his mtgee. to a lien on 
the policy moneys for repairs done by him after a 
fire. — Garden v. Ingram (1852), 23 L. J. Ch. 478 ; 
20 L. T. O. S. 17, L. C. 

Annotations : — Consd. Loos v. Whltoloy (1866), L. R. 2 Eq. 

143. Expld. Rayner v. Preston (1881), 18 Ch. D. 1. 

2771. \^ether subject to lien — Repairs done by 
mortgagor in possession.] — Garden v . Ingram, 
No. 2770, ante. 

Application in reinstatement of premises de- 
stroyed.] — See Sect. 13, sub-sect. 2, ante. 

Adjustment of loss, generally, see Sect. 10, ante. 


Part IV. — Life Insurance. 


Sect. 1.— NATURE OF CONTRACT. 

2772. Whether contract of indemnity — Insur- 
ance on life of another — Creditor & debtor.] — 

creditor may insure the life of his debtor to th( 
extent of his debt : but such a contract is sub 
stantially a contract of indemnity against the loss 
of the debt ; &> therefore, if, after the death oj 
debtor, his exors. pay the debt to the creditor, 
the latter cannot afterwards recover upon the 
policy ; although debtor died insolvent, & the 
exors. were furnished with the means of payment 
by a third party. — Godsall v. Boldero (1807), 
9 East, 72 ; 103 E. B. 500. 

Annotations Consd. Patterson v, Ritchie (1815), 4 M. & S 
393 ; Henson v. Blackwell (1845), 4 Hare, 434. Overd. 
Palby V. India & London Life Assce. (1854), 15 C. B. 305 
«.F. Law V. London Indisputable Life Policy Co. (1855), 
I 223 ; Be Stories Trusts (1859), 1 GKT. 94. Refd. 

Balnbrldgre v. Nellson (1808), 10 East, 329 ; Puller v 
Stai^orth (1809), 1 1 East, 232 : Tunno v. Edwards (1810) 
12 East, 488 ; WllUams r. London Assce. (1813), 1 M. & S. 
318 ; Brotherston v. Barber (1816), 5 M. & S. 418 ; Bt 
Einett, Ex p. Andrews (1816), 1 Madd. 573 ; M'lver v. 


Henderson (1816), 4 M. A S. 576 ; Ashley r. Ashley (1829), 
3 Sira. 149 ; Barber v. Morris (1831), 1 Mood. & R. 62 ; 
Drysdale v. Piggott (1856), 22 Beav. 238 ; Martin r. West 
of England Life & Fire Insce. (1858), 4 Jur. N. S. 158 ; 
Knox r. 9’urner (1869), 39 L. J. Ch. 207 ; Bankln v. 
Potter (1873), L. R. 6 H. L. 83 ; Burnand v. Rodocanachi 
(1882), 7 App. Cas. 333 ; Macaura r. Northern Assce., 
(1925J A. C. 619. 

2773. Employer & employee.] — 

Hebdon V. West, No. 2810, post. 

2774, ,] — (1) Where a party effects an 

insurance on the life of another. Life Assurance 
Act, 1774 (c, 48), permits him, after the death, 
to recover from the insurance office so much of 
the sum insured, & no more, as his interest in the 
life extended to at the time of effecting the policy ; 
& it is no ground for refusing payment that tne 
interest had ceased during the Iffe. 

(2) A policy of insurance on life is not a contract 
to indemnify against loss like a fire or a marine 
policy, but is a contract to pay a definite sum in 
consideration of an annuity paid during the life. 
The contract commonly called life assurance, 


PART in. SECT. 14. 

n. Action for damages — By in- 
sured-^BiglU of insurers to join as co- 
Vtanntiffs.i — An insuranoe oo. by whom 
tt nre loss has been paid has no locus 
standi as oo-pltf. In an action by the 


against the wrongdoer whose 
negligence had caused the fire. — 
Wka^kans V . Canada Southern Ky. 
Co. (1894), 31 A. R. 297 ; revsd. 
on pother point, 24 S. C. R. 309.— 
CAN. 


PART IV. SECT. 1. 

o. Not a contract of indemnity.] — 
A life insurance is not necessarily a 
contract of indemnity, but in each case 
the real question is, what was the actual 
contract of the parties. — G aoqin v. 
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Insueance. 


Sect. 1 . — Nature of contract. Sects. 2, 3 4 : Sub- with its ^yment, & provided that if the assured 

sect. 1.] should die before the date on which the sum 

when properly considered, is a mere contract to became payable a percentage of the p remiums 
pay a certain sum of money on the death of a r^^ceived on account should be payable to the 
person, in consideration of due payment of a ^'^'presentatiyes^ or ^signs _of the assured. The 

1 « 4 w 4y-vTi 1 *■ 4 * 4 Vk n rk rf-kn 1 ^ 4 r\ 



according to the probable duration of his life, ‘ • (i) both forms of policies were 

& when fixed it is constant invariable Policies of insurance on human life, & the co. was 
(Paeke, B.). therefore carrying on the business of life assurance 

(3) At common law, wager policies, which were ^-oiitrary to the provisions of the memorandum 
not contrary to the policy of the law, were legal ^socn., & the issue of the policies was accord- 

contracts, but they are now forbidden by Life '^ara vires the co. ; (2) the co. was carrying 

Assurance Act, 1774 (c. 48)u^^ — Dalby v. India & assurance business ” within Assurance 

London Life Assurance Co. (1854), 15 C. B. t^<^iiip«'nies Act, 1909 (c. 49). s. 1, & inasmuch as 
365 ; 3 C. L. II. 61 ; 24 L. J. C. P. 2 ; 24 L. T. O. S. bad not made the deposit of £20,000 required 

by sect. 2 of the Act, the policies were illegal. — 
Joseph v. Law Integrity Insurance Co., Ltd 
(19121 2 Ch. 581 ; 82 L. J. Ch. 187 ; 107 L. T. 538; 
20 Mans. 8.>, C. A. 

Annotation :~As to (I ) Apld. Gotild v. Curtis, 1191.1] 3 K. P. 

Under Assurance Companies Act, 1909 

(c. 49).]— Companies, Vol. X., pp. 1071 et scq. 

2777. Participating poUcles— Whether absolute 

i.wvv/j .. vf. jj. I i\j. lit \.\) xieio. rl^ht to profits conferred.] — The Standard Life 

<^856). 5 E. & B. K70. Assurance Co. issued two kinds of policies one 
Uenerolly, Mentd. Archer v. James (1802), 2 B. & S. 67. xrrifl. Hr . L policies, one 

’ ^ participation in profits paid a higher premium 

than the holder of a policy expressed to be without 
participation in profits : — Held : the holder of 
a policy expressed to be with participation in 
profits could only claim the benefit of any dis- 
tribution of pro! its which the directors in the 
exercise of tlieir discretion considered proper to 


182 ; 18 Jur. 1024 ; 3 W. R. 116 ; 139 E. R. 465, 
Ex. Ch. 

Annotations: — As to (1) Refd. Hobdou r. Wetit, (1863), 3 

B. & 8. 579. As to (2) Polld. Law r. London Indisputable 
Life Policy Co. (1855), 1 K. & J. 223. Consd. Pritchard v. 
Merchants & Tradesman ‘h Mutual LifeAssce. Soc. (1858), 3 

C. B. N. S. 622 ; Knox r. Turner (1870), L. R. 9 Eq. 155. 
Apld. Bradburn v. G. W. Ey. (1874), L E. 10 Exch. 1. 
COMd. Gould «. Curtis. [1 912] 1 K. B. 6.35. Reid. Earikin 
r. Potter (1873), L. E. 6 H. L. 83 ; Burnand v. Eodo- 
canachi (1882). 7 App. Cas. 333 ; lie Harrison & luRram, 
iix p. Whinney. [1900] 2 Q. B. 710. As to (3) Reid 


Life 


Sect. 2, —DEFINITIONS. 

2776. What constitutes ** life assurance 

'“‘i'"* '>®''®“‘® there should L T dirtXti^ 

accrued.] A was incorporated under the Cos. of profits or not was a matter entirely within the 
Acts, IgCu to 1800. Its objects as stated in its discretion of the directors ; & tfierefore, an action 
memorandum of assocn. were, inter alia, to by the holder of a policy expressed to bo with 

insurance & participation in profits was not maintainable to 
^arantee business in all branches, except the compel the co. to set aside any part of its nrofits 
business of life insmance, & it was thereby ex- for the purpose of being distributed arncinir the 
pressly provided that nothing herein contained holders of such policies.--BAERLEiN v. DicjvSON 
shall empower the co. to carry on the business of (1909), 25 T. L. R 585. kson 

me assurance or the granting of annuities within Annotaiion: — Consd. AnderHon v. EqulUiblo Life Askcc 
Life Assurance Companies Act, 1870 (c. 61).” 8oc. of the United ntatuB (1925), 4 2 T. L. E, 123. 

The CO. had issued a number of investment policies 2778. Surrender value— Definition.]— As to the 
which were all in one or other of two forms. The Cleaning of the actual expression “ surrender 
first form, called policy form A. was therein ' value ” there can be no doubt. Surrender value 
described as an investment policy at a weekly general means that value or consideration whicli 
premium of Cd. to secure £22 10s. namely £6 at ^ ^b. has contracted or is prepared to pay at any 
the end of five years, £7 10s. at the end to ten years, particular time during the currency of the contract 
% wu ^ bf fifteen years. The policy consideration of being relieved as from that 
charged the assets of the co. with the payment to of the liability dependent on the continuance 

the assured or his representatives or assigns of bf premiums paid {per Cur.).— Equitable Life 

the sums aforesflid. Ar, 4\»«4 4-^ AftKTT'R.A'MPTT'. r^t;i rrrtnCT TTvyrmTik-r-v 

of the 
premiums 

+ r^-t 4 .U ci J. ~ IXX Auai, Oiy OiLWV 

I'? I ^ ® premiums paid since 

by the co. would be 
returned. The second form called policy form B. 
differed slightly from policy form A. The policy 
p^orted to secure the payment of a certain sum 
at the end of a fixed term in consideration of a 
weekly premium & charged the funds of the co. 

l^ON (1859), Drury temp. Nap. 427. — 

1R« 



PART IV. SECT. 2. 

2778 i. Sutrender value — DefinUion.] 

of the present 
value of the reversion In the sum assured 
by the policy at the decease of the life 
Insured is a matter of simple caloula* 
irom the ordinary life insurance 
premium actually paid 
by the insured has nothing to do with 


the calculaUon . — lie Mkrchants Life 

Vernon Claims 

CAN ’ ^ 

total disamUy 
Disabthty to work for living. ] — 
in an action to recover insurance 
for “total disability”:— 
DeW ; total disability to work for a 
living was what was intended to be 
insured against, & disability from old 
age was not excluded. — Donne v. 


Sect. 3.— FORMATION OF CONTRACT. 
2779. Incorporation of terms — Prospectus Issued 
by insurers.] To a declaration on a policy of 
assurance, deft, pleaded that the policy was made 


Canadian Mutual Aid 
(1890), 19 O. E. 70. — CAN. 


Asboon. 


PART IV. SECT. 8. 

q. JVhut constitute a completed con- 
tract.]-— £hQ initialling of an upplioa- 
tion for insuranoo by ofRcors of an 
Insurance co., though Indicating aooept- 
anoe of the risk, does not, without 
communication of the fact to appot., 
constitute any contract with him. If 
u policy is afterwards prepared, & 
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upon the terms of a previous proposal, &; upon the 
express condition, that, if any statement in the 
proposal was untrue, the policy should be void, 
& that a particular statement was untrue. 
Replication on equitable grounds ; that, before 
the policy was made, defts. issued a prospectus 
containing a statement, tliat all policies effected 
by them should be indisputable, except in cases 
of fraud, & that' pltf. effected the policy on the 
faith of such rejjresentation. Rejoinder : that 
the policy was made on the basis of the proposal ; 
& that there was not before or at the time of the 
making of the policy, any promise by defts. 
that the policy should be indisputable except in 
cases of fraud, except that, before tlie proposal 
defts. issued the prospectus containing such state- 
ment : — Held : the rejoinder was bad, & the 
replication was, on equitable giounds, a good 
avoidance of the plea. — Wood v. Dwarris (1856), 
11 Exch. 493 ; 25 L. J. Ex. 129 ; 20 L. T. O. S. 
225 ; 4 W. R. 262 ; 156 E. R. 925. 

Annotations : — Consd. Wheelton v. Hardisty (1857), 8 E. & B. 

232 ; Joelt?. Law Union & Crown Inscc., [1908] 2 K. B. 431. 

Refd. lleia v. Scottish Equitable Lite Assce. Soc. (18.57), 

2 H. & N. 19. Mentd. Huntem. Gibbons (1850), 1 H. & N. 

4 59 ; Luce v. Izod (1850), 2 Jnr. N. S. 573. 

2780. — Not brought to notice of Insured.] 

— Wheelton v, Uardisty, No. 2845, 'poai. 

Capacity to contract.] — See, gefierally. Con- 
tract, Vol. XII., pp. 40 ei seq. 

Knowledge of agent.] — See Part I., Sect. 14, 
sub-sect. 5, ante. 

Authority of agent.]- See Part I., Sect. 14, sub- 
sect. 3, ante. 

Representations & concealment.] — See Sect. 9, 
poaf. 


Se( t. 4.— insurable INTEREST. 

Sub-sect. 1. — In (General, 

See Life Assurance Act, 1774 (c. 48). 

Insurable interest generally, see Part I., Sect. 4, 
ante. 

2781. Application of statute — Insurance on own 
life — For benefit of another — Premiums not found 
by Insured.] — (1) Where A., having no interest in 
the life of B., induces him to cause a policy of 
insurance to be effected in his, B.’s, name, A. 
finding the funds for the premiums, & intending 
by assignment or otherwise to get the benefit 
of the policy himself, so that it is substantially 
the policy of A., such policy is void, as a fraudulent 
evasion of Life Assurance Act, 1774 (c. 48), ss. 1, 2. 

(2) Every man is presumed to have an interest 
in his own life, &; in every part of it, therefore an 
exor. suing on a policy effected by his testator 


on two years of his life, is not bound to show that 
such testator had any special reason for making 
such limited insurance. 

It is contended for defts. that a person effecting 
an insurance upon his own life for a limited^ time 
is bound to show that he had some particular 
interest in the continuation of life up to that 
period ; although it is admitted this would not 
be so in the case of an insurance for the whole term 
of life : but I am not aware of this distinction 
having been ever taken, & it does not ajmear to 
me there is any force in it (Lord Abinger, C.B.). — 
Wainewrigiit (or Wainwright) V. Bland (1835), 

1 Mood. <fe R. 481 ; svbsequent proceedings (1836), 1 
M. & W. 32. 

Annotations : — As to (1) Consd. M'Farlane v. Boyal London 

Friendly Soc. (1880), 2 T. L. K. 755. Reid. Hodson v. 

Observer Life Insco. (1857), 3 Jnr, N. S. 1125 ; Shilling 

V. Accidental Death Insce. (1857), 2 H. & N. 42 ; Evans 

V. Bignold (1809), 38 L. J. Q. B. 293. As to (2) Consd. 

Griffiths V. Fleming, [1909] 1 K. B. 805. 

2782. Whether necessarily 

illegal — Question of fact.] — There is nothing to 
prevent a person bond fide insuring his own life 
as many times as he likes for his own benefit, 
even though at the time he has the intention of 
assigning the policies to another person. But if 
ab initio the policy is really & substantially 
intended for the benefit of another person only, 
&, that fact is kept back, the case is within Life 
Assurance Act, 1774 (c. 48 ). — M‘Earlane v. 
Royal London Friendly Society (1880), 2 
T. L. R. 755, D. C. 

Annotation : — Refd. Griffiths i’. Fleming, [1909] 1 K. B. 805. 

2783. — .] — Griffiths v. Fleming, No. 

2826, post. 

Policy originally valid — Effect of assign- 
ment.] — See No. 2988, post. 

Statutory exceptions — Assurance Companies 

Act, 1909 (c. 49).]— 8’ec Nos. 2814-2817, post. 

2784. Sufficiency of interest — Must be pecuniary 
— Insurance on son’s life.] — Halford v. Kymer, 
No. 2792, post. 

2785. Policy on life of insured — Whether for 

whole life or limited period.] — Wainewright (or 
Wainwright) v. Bland, No. 2781, ante. 

Amount recoverable.] —See Sect. 6, post. 

2786. Effect of interest ceasing.] — Dalby v. 
India & London Life-Assurance Co., No. 2774, 
ante. 

2787. .] — (1) A. being entitled to receive 

a sum of money when B., in his twenty-ninth 
year, should attain the age of thirty, insured B.’s 
life for two years. B. attained the age of thirty, 
& A. received the money. B. tlien died before 
the expiration of the two years : — Held : A. was 
entitled to recover on the policy. 

(2) A life assurance differs from a fire or marine 


appet. informed that it is rtjady for 
him, this will constitute an acceptance 
of the original application, & such 
policy may bo properly antedated as of 
the date of the application. — A rm- 
strong V. Providence Savinos Life 
Assurance Society (1901), 22 C. L. T. 
13 ; 2 0. L. II. 771.— CAN. 


r. 


-.] — A contract of 


insurance is complete on delivery 
the policy to the Insured & payino 
of the first premium. — Provide! 
Savings Life Assurance Society ( 
New York v. Mowat (1902), 

S. C. B. 147.— CAN. 

, t- .] — Robinson v. Londc 

Line Insurance Co. (1918), 42 O. L. 
627 ; 14 O. W. N. 63 ; 42 D. L. R. 6£ 

—CAN. 


•• .1 — Rose v. Medical In- 

VAUD Life Assurance Society (1848), 
11 Dunl. (Ct. of Sess.) 151 ; 20 Sc. Jnr. 
534.— SCOT. 


b. Date of policy .] — The date of a 
policy of life insurance is the date 
which appears upon the face of the 

{ )olioy as the date when it is issued, & 
B not changed by the delivery of the 
policy on a date subsequent to that 
which it bears upon its face. — Nova 
Scotia Trust Go. v. Mutual Life 
Insurance Co. of N. Y., [1925] 2 
D. L. K. 224 ; 58 N. S. R. 27.— CAN. 

PART IV. SECT. 4, SUB-SECT. 1. 

0 , Application of statute — Waiver 
by iTisurers .] — Life Assurance Act, 
1774 (c. 48), which makes null a policy 
of insurance on the life of any person 
for behoof of a person who has no 
insurable interest in such life, affords 
a defenoo to an insurance oo. a^inst 
a claim on such a policy ; but if the 
insurance oo. waives this defence, the 
question to whom the policy belong 
may be determined as if the Act did 


not exist. — Hadden v. Bryden (1899), 
1 F. (Ct,. of Sess.) 710 ; 36 Sc. L. R. 
524 ; 6 S. L. T. 362.— SCOT. 


2786 i. Effect of interest ceasing .] — 
'wo brothers joined In a bond to an 
aeurance co. for £500. In security 
if this loan, an insurance for £1,000 
in the life of the younger brother was 
fleeted with the co. in name of the 
Ider brother. The elder brother paid 
he premiums, as they fell due, out of 
unoB remitted to him by the younger, 
t took the receipts in his own name : 
-Held : the elder brother had no in- 
urable Interest in the life of the 
'ounger beyond the sum borrowed. — 
iINDSAT V. BaRMCOTTE (1861), 13 

)nnl. (Ct. of Sess.) 718 ; 23 So. Jur. 




d. Effect of insurance without in- 
terest .] — A policy may be made pay- 
able to a person or beneficiary who is 
without any insurable interest in the 
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Insurance. 


Sect. 4. — Insurable interest: Sub-sects. 1, 2, 3, 4, 5, 
6, 7(£:8.3 

assurance, inasmuch as it is not a contract of 
indemnity, but a contract to pay a certain definite 
sum at a future time in consideration of certain 
annua] payments in the meantime. 

(3) A policy of assurance is not void under 
Life Assurance Act, 1774 (c. 48), s. 3, by reason 
of the interest in the life assured ceasing before 
the expiration of the policy. 

(4) Where, by a policy of assurance, it was 
provided that no members of the co. should, 
in their individual capacity, be held to be liable 
to any personal responsibility for any sum to 
become due by virtue of the policy, k> that all 
persons having claims against the co. by virtue of 
the policy should only be entitled to make such 
claims effectual against the proper funds of the 
CO. : — Held : a claimant under the policy was 
entitled to relief in a ct. of equity, there being no 
adequate remedy at law. 

(5) The amount which a person is entitled to 
insure by a policy on the life of another, is the full 
value of liis expectant benefit when it shall accrue, 
& not merely the present value of such benefit 
at the time of effecting the insurance. — Law v. 
London Indisputable Life Policy Co. (1855), 
1 K. & J. 223 ; 3 Eq. Rep. 338 ; 24 L. J. Ch. 196 ; 
24 L. T. O. S. 208 ; 19 J. P. 100 ; 1 Jur. N. S. 
178 ; 3 W. R. 154 ; 09 E. R. 439. 

Annotations: — As to (4) Consd. Re Athenaeum Life Assco. 
Soc., Re iTinco of Wales Life Assco, Soc. (1858), John. 80 ; 
Robson V. M'Oeight (1858), 25 Beav. 272 ; Re Athenaeum 
Life Assco., Ex p, iTince of Wales Life Assce. Soc. (1859), 
John. 633 Re State Fire Insco. (1863), 1 De G. J. & Sm. 
634 ; He Soveroijfn Life As.sce,, [1892J 3 Ch. 279. Refd. 
Rc Security Mutual Life Assce., Kxp. Harding (1858), 31 
L. T. O. S. 94 ; Simpson v, Scottish Union Insco. (1863), 
1 Hem. & M. 618 ; Kearns v. Leaf, Aldebert v. Kearns 
(1864), J Hem. & M. 681 ; Re AUiauce Soc. (1885), 28 
(Jh. D. 5.‘)9. Oenerally, Refd. Stokoe r. Cowan (1861), 
29 Beav. 637. 

2788. Effect of insurance without Interest — 
Whether premiums recoverable.] — Howard v. 
Refuge Friendly Society, No. 3329, posL 

2789. .] — The agent of defts., an 

insurance co., in good faith & believing his state- 
ment to be true, represented to pltf. that an 
insurance effected by him on the life of his mother 
would be a valid insurance, & pltf., relying upon 
that representation, effected such an insurance & 
paid premiums thereunder. In an action to 
recover back the premiums : — Held : assuming 
the policy to be illegal & void for want of an 
insurable interest, the representation having 
been innocently made by the agent, the parties 
were in pari delicto, & the premiums could not be 
recovered back. — Harse v. Pearl Life Assurance 
Co., [1904] 1 K. B. 658 ; 73 L. J. K. B. 373 ; 90 
L. T. 245 ; 52 W. R. 457 ; 20 T. L. R. 264 ; 48 
Sol. Jo. 275, C. A. 

Annotations : — FoUd. Klson v. Crookes (1911), 106 L. T. 462 ; 
Phillips V. R^aJ London Mutual Insoc, (1911), 105 L. T. 
136. Apid. Evanson v. Crooks (1911), 106 L. T. 264. 
Consd. HowaRh v. Pioneer Life Assce. (1912), 107 L. T. 
155 ; Ht^hes v. Liverpool Victoria Legal I’riendly Soc., 
[1916] 2 K. B. 482. Apld. Goldstein v. Salvation Army 


Assce. Soc.. [1917] 2 K. B. 291. Refd. Hermann v. 

Chorlesworth (1906), 21 T. L. R. 368 ; Kettlewell v. 

Refuge Assce. (1907), 97 L. T. 896 ; Grimths v. Fleming, 

[1909] 1 K. B. 805 ; Tofts v. Pearl Life Assce. (1913), 110 

L. T. 190. 

2790. .] — Elson V. Crookes, No. 2983, 

post. 

2791. .] — Howarth V. Pioneer Life 

Assurance Co., Ltd., No. 210, ante. 

See, generally, Gaming Wagering, Vo]. XXV., 
p. 403. 

Representations by agent to insured — ^As to 
interest.] — See Part 1., Sect. 14, sub-sect. 6, ante. 


’ Sub-sect. 2. — Husband and 

See Husband &; Wife, Vol. XXVII., p. 149, 
Nos. 1207, 1208. 


Sub-sect. 3. — Parent and Child. 

2792. Parent insuring child — General rule.] — 

In order to render a policy valid within Life Assur- 
ance Act, 1774 (c. 48), the party for whose benefit 
it is effected must have a pecuniary interest in the 
life or event insured ; &; therefore a policy effected 
by a father in his own name, on the life of his son, 
he not having any pecuniary interest therein, was 
void. A father, merely as such, has not an insur- 
able interest in the life of his son, within Life 
Assurance Act, 1774 (c. 48). — Halford v. "Kymer 
(1830), 10 B. & C. 724 ; 8 L. J. O. S. K. B. 311 ; 
109 E. R. 619. 

Annotations : — Consd. Griffiths v. Fleming, [1909] 1 K. B. 
805. Refd. Hebdon v. West (1863), 3 B. & S. 579. 

2793. .] — Worthington v. Curtis, 

No. 3058, post. 

2794. .] — A.-G. V. Murray, No. 3059, post. 

See, also. No. 2787, ante. 

2795. Child insuring parent.] — Howard v . 
Refuge Friendly Society, No. 3329, post. 

2796. .] — Elson v . Crookes, No. 2983, post. 

2797. Step-child insuring step-parent — Child 
maintained by step-parent.] — Greenslade v . 
London & Manchester Industrial Insurance 
Co., Ltd. (1913), 48 L. Jo. 330. 


Sub-sect. 4. — Brothers and Sisters. 

2798. General rule.] — Evanson r. Crooks (1911 ), 
106 L. T. 264 ; 28 T. L. R. 123. 

Annotation : — Mentd. Hughes v. Liverpool Victoria Legal 
Friendly Soc., [1916] 2 K. B. 482. 

See, also, No. 2822, post. 


Sub-sect. 5. — Debtor and Creditor. 

2799. General rule.] — Anderson v. Edie (1795), 
2 Park’s Marine Insurances, 8th ed. p. 914. 
Annotations : — Refd. Ex p. Day (1802), 7 Ves. 301 ; Ex p. 
Granger (1805), 10 Ves. 349, 


life of the insured. — Re McGregor 
(1909), 18 Mon. L. R. 432. — CAN. 

e. No at^iUation as to interest in 
policy.) — Where pltf. effected an in- 
surance upon the life of another. Sc 
the policy contained no stipulation os 
to pltf. '8 interest in the life Insured : — 
Held : In declaring upon such policy 
it was not necessary for pltf. to aver 
an interest In the life Insured. — 
British Assurance Co. v. Magee 
(1834), Cooke & AI. 182.— IR. 

PART IV. SECT. 4 . SUB-SECT. 8. 

2792 i. PareniinauHng child — General 


ru^e.] — An insurance effected by a 
mother on the life of her cliild under 
age, is valid. — ^Wakeman u. Metro- 
politan Life Insurance Co. (1899), 
30 O. R. 706.— CAN. 

279211. .] — A father has an 

insurable Interest lu Ids son’s life. — 
Carmichael v. Carmichael's Exe* 
OUTBIX, [1920] S. C. (H. L.J196; 67 
Sc. L. K. 647 : [19201 2 8, L. T. 286; 
revsg., [1919] 8. 0. 636.-HBCOT. 

t. Eoster-parent.) — GLASGOW Parish 
Council v. Martin, [1910] 8. O. (J.) 


102 ; 47 So. L. R. 773 : 2 S. L. T. 
121 ; 6 Adorn, 276.— SCOT. 


PART IV. SECT. 4, SUB-SECT. 5. 

g. Proof of interest — Parol evi- 
dence.h-whero policy moneys are pay- 
able to a creditor as his interest may 
appear parol evidence is admissible 
to show what that interest is. — 
Robinson v. Imperial Life Assur- 
ANOE Co. (1910), 9 B. L. R. 164. — 
CAN. 
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S53O0» .] — Godsall V. Boldero, No. 2772, 

ante. 

2601. .] — If A. being mdebted io B., die, 

& C. agree to pay the debt by instalments, in five 
years, A. has an insurable interest in the life of C. 
for those five years. — V on Linden au v. Des- 
BOROUGH (1828), 3 C, & P. 353, N. P. 

Annotation : — ICsntd. Wainwrlght v. Bland (1830), 1 M. & W. 
32. 

2802. What debts create interest — Gambling 
debt.] — Dwyer v. Bdie (1788), 2 Park’s Marino 
Insurances, 8th ed. p. 914. 

2803. Assignment of interest contingent on 

survivorship.] — Ite Emmett, Ex p. Andrews, No. 
2824, post. 

2804. Post Obit bond— If not voidable.] — 

Freme V. Brade, No, 3044, post. 

2805. Liability under Joint obligation.] — 

A. & B. jointly executed a bond as a collateral 
security for the repayment of £300 & interest. 
A. effected policy of insurance on B.’s life : — Held : 
the policy was not void witliin Life Assurance Act, 
1774 (c. 48), B. being, for the ijurposes of the policy, 
A.’s debtor to the extent of half the debt secured by 
the bond. — Branford v. Saunders (1877), 25 
W. R. 650. 

2806. Creditor insuring debtor’s wife — Debt 
secured by assignment of chose in action of wife.] — 
Henson v. Blackwell, No. 3001, post. 

Creditor an executor or trustee.] — See Sub-sect. 


hfljq a sufficient interest to enable him to make 
assurance in his own name, on the life of a person 
who has granted an annuity to testator. — ^Tidswell 
V. Ankerstein (1702), Peake, 204, N. P. 

2809. Trustee — Name of cestui que trust in- 
serted in policy.] — (1) If upon a proposal & agree- 
ment for life insurance a policy be drawn up by the 
insurance office in a form which differs from the 
terms of tlie agreement, varies the rights of 
the parties assured, equity will interfere & deal 
with the case on the footing of the agreement, &> 
not on that of the policy. 

(2) Life Assmance Act, 1744 (c. 48), does not 
prohibit a policy of life insurance from being 
granted to one person in trust for another where the 
names of both persons appear upon the face of 
the instrument ; nor does the effecting of such an 
insurance in any way contravene the policy of the 
statute. 

(3) An insurance co. having had the chance of 
a contract of life insurance tui*nmg out in their 
favour cannot afterwards be permitted, on the 
ground of the inconsistency of the contract with 
their rules, to escape from it. — Coli.ett v. Morri- 
son (1851), 9 Hare, 162 ; 21 L. J. Ch. 878 ; 08 


E. R. 458. 

Annotations : — As to (1) Consd. Wood v. DvvarriH (185G), 11 
Exch. 493. Reid. GrifflthB v. Fleming, 119091 1 K. B. 
805 : He Bradley & Essex & Suffolk Accident Indemiuiy 
6oc., [1012] 1 K. B. 415. As to (2) Befd. Martin *’• West 
of England Insco. (1858), 6 W. R. 377. Generally, Uemd. 
r'.hilHftra (1867). 30 L. T. O. S. 3. 


Promise by creditor not to enforce debt.] — See 

No 2810, 

Rights of creditor in policy.] — See Sect. 11, sub- 
sect. 1 , A., post. 


Sub-sect. 6. — Debtor and Surety. 

2807. Interest of surety in life of principal 
debtor.] — If A. effects a policy of assurance upon 
the life of B., to cover a debt due to him from 
B., of if A. effects a policy in the name of B., in 
whose life he has no interest, the representatives 
of B.’s estate can have no claim upon it. 

But where there is a presumption, from the 
dealings & transactions between the parties that 
the policy was effected with the privity & con- 
currence & on account of B., for the purpose of 
securing a debt due by B. to a third party for which 

A. is surety, the onus is thrown upon A, of rebutting 
that presumption, 

A. borrowed £300, & B., his solr. joined in securing 
it. About the same time B. insured A.’s life in 
his own name, after communications with A. A. 
1 laving died soon after, the policy was claimed by 

B. , who was his exor., & by the representatives of 
A. The evidence W’as unsatisfactory, but, from 
the nature of the transaction, the ct. thought that 
the onus of proving his title was thrown on B., & 
he having failed on a vivd voce examination, to 
rebut the presumption that the policy was effected 
to secure the debt, the ct. held that it belonged to 
A.’s estate. — L ea v. Hinton (1854), 6 De G. M. & 
G. 823 ; 24 L, T. 0, S, 101 ; 43 E. R, 1090, L. JJ. 

Annoiationa : — Oonsd. Frenje v. Brade (1858), 2 Do G. & J. 
582 ; Courtenay v. Wright (I860), 2 Gltr, 387 ; Knox 
V. Turner (1870), 39 L. J. Ch. 760 ; Preston v, Neele (1878), 
12 Oil. D. 700. Bsfd* Drysdole v. Piwfott (1866), 8 De 
G. M. & G. 646. 


Bub-sect. 7. — Trustee or Executor. 

2808. Executor — Insuring debtor to estate — 
Annuity granted by debtor.]— An exor. in trust 


Sub-sect. 8. — Employer and Employee. 

2810. Interest of employee in life of employer — 
Employment for stated period.]— In 1855, nltf. 
having been for twenty years clerk in a bank of 
which P. was the managing partner, his' salary 
was increased from £200 to £600 a year, & was 
to continue at that amount for seven years. 
Before this pltf. had received advances from the 
bank to the amount of £4,700. P. liad told him 
that, during his. P.’s, life, he should never be 
called upon for the money; & in 1856, he being 
desirous to secure himself, in the event of P. s 
death, with his permission insured his life, with a 
certain insurance co., for £5,000 ; & in 1857, 

his debt having increased to £6,000, he, with the 
consent of P., effected a further policy of insur- 
ance for £2,500 in another insurance co. P. died 
on Mar. 21, 1861 ; the bank stopped payment 
in the same year, & inspectors were appointed, 
to whom pltf. paid the £5,000 which he received 
on the first policy. In an action on the second 
policy ; — Held : (1) pltf. ha(i not an insurable 

interest in the life of P. within 14 Geo. 3, c. 48, 
B. 1, by reason of the bore promise of P. that he 
would not, during his life, enforce payinent of 
the debt due to the bank from pltf ; (2) pRf. 
had an insurable interest in the life of P., withm 
that statute, arising from the engagement by P. 
to employ him for seven years at a salary of £000 
a year to the extent of as much of the penod 
of seven years as re ma ined at the time the pemey 
was effected ; (3) payment of £6,000 on the first 
policy was a bar to pltf.’s claim by 
Life Assurance Act, 1774 (c. 48), s* 
man has an insurable interest m another s life, ac ne 
insures such interest in several policies, & recovera 
on one to the full amount of such interest, he 
cannot afterwards reefer anting u^n the other 
policies. — Hbbdon v. W est (1803), 3 B. & S. 579 , 


PART IV. SJECT. 4, SUB*SSCT. 8. „ t t> i 7 ft in 

Interest of employer in life of employ ee.]-ScOTF v. Roosx (1841), Long. ^ T. 64 ; 8 1. Eq. u. l/u- *n. 
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Sect. 4 . — Insurable interest: Sub-sects, 8, 9 10. 

Sects. 5 6.] 

1 New Rep. 431 ; 32 L. J. Q. B. 85 ; 7 L. T. 854 ; 
9 Jar. N, S. 747 ; 11 W. R. 422 ; 122 E. R. 218. 
Annotation: — As to (1) & (2) Bold. Grlflfltlis t?. Fleinlngr, 
[1909] 1 K. B. 805. 


Sub-sect. 9. — Moral Obligations. 

2811. Promise not to enforce payment of debts 
during life — Promise without consideration.] — 

Hebdon r. West, No. 2810, ante. 

2812. Promise to mother to maintain child — 
Interest of promisor in child’s life.] — In an action 
to recover the amount of a* policy of insurance 
upon the life of a child, pltf.’s step-sister, evidence 
was given of a promise by pltf. to the mother of 
the child to take care of the child & help to main- 
tain it. No objection was taken on behalf of 
defts. that pltf. had not in fact incurred any 
expenditure in respect of the child : — Held : pltf. 
had an insurable interest in the child’s life, & was 
entitled, in the absence of any objection as to the 
amount in fact expended by her, to recover the 
amount of the policy. 

I see no reason why pltf., having incurred & 
incurring such expense, has not a primary insur- 
able interest. To the extent of each sum of money 
as it was successively expended by her for the 
child’s benefit (A. L. Smith, J.). — Barnes v. 
IjONdon, Edinburgh & Glasgow Life Insur- 
ance Co., [1892] 1 Q. B. 864 ; 8 T. L. R. 143 ; 
36 Sol. Jo. 125, U. C. 

Annotations: — Consd. Harse v. I’oarl Life Assce., [1903] 2 

K. B. 92. Refd. Griffiths v. Fleming, [1909] 1 K. B. 

805 ; Tofts v. Pearl Life Assco. (1913), 110 L. T. 190. 

2813. Policy to meet funeral expenses of assured.] 

— The fact that a person will at some future date 
be under a moral, though not a legal, obligation 
to pay for the funeral expenses of a relative is 
not sufficient to create an insurable interest in 
that relative’s life.— -Harse v. Pearl Life Assur- 
ance Co., [1903] 2 K. B. 92 ; 72 L. J. K. B. 
638 ; 89 L. T. 94 ; 19 T. L. R. 474, I). ; revsd. 

on other grounds, [1904] 1 K. B. 558, C. A. 
Annotations : — Befd. Griffiths v. Fleming, [1909] 1 K. B. 

805 : Tofts v. Pearl Life Assce. (1913), 110 L. T. 190. 

Mentd. Hermann v. Charlesworth (1905), 21 T. L. R. 

368 ; Kottlowell v. Refuge Assco. (1907), 79 L. T. 890 ; 

ElsontJ. Crookes (1911), 106 L. T. 462 ; Evanson v. Crooks 

(1911), 106 L. T. 264 ; Phillips v. Royal London Mutual 

Insce. (1911), 105 L. T. 136 ; Howarth v. I’ioneer Life 

Assce. (1912), 107 L. T. 155 ; Hughes v. Liverpool Victoria 

Legal Friendly Soc., [1916] 2 K. B. 482; Goldstein v. 

Salvation Army Assce. Soc., [1917] 2 K. B. 291. 

2814. Assurance Companies Act, 1909 

(c, 49), s. 36 — Effect of retrospective provisions — 
Policies induced by fraud.]— In 1902 pltf. effected 
two policies with defts. on the lives of his father 
& mother respectively to cover his expenses for 
mourning in the event of their deaths. He was 
induced to do so by the fraudulent misrepresenta- 
tion of defts.’ agent that such policies would be 
valid, whereas the agent knew they were in fact 
invalid for want of insurable interest. In 1909 
the above Act was passed. Sect. 36 (2) of that 
Act validated certain j^olicies, within which the 
policies in question came, effected before the Act, 
which, apart from the Act, would have been void 
for want of insurable interest : — Held : the sub- 
sect. did not validate policies which would other- 
wise come within its meaning, if sucli policies had 


been obtained by fraud. — ^Tofts v. Pearl Life 
Assurance Co., Ltd., [1915] 1 K. B. 189 ; 84 
L. J. K. B. 286 ; 112 L. T. 140 ; 31 T. L. R. 29 ; 
69 Sol. Jo. 73, C. A. 

2815. Insurance In excess of expenses 

— Amount recoverable.] — Where a person effects 
several policies of insurance with different insur- 
ance cos. against any funeral expenses he may 
incur on the death of his mother &, on the mother’s 
death, is paid by one or more of such cos. the full 
amoimt of such funeral expenses, he cannot 
maintain a further claim against another of the 
cos. which has failed to pay him the amount of 
the policy he has effected therewith. Neither 
can he, in the absence of fraud or mistake of fact, 
obtain the return of the premiums he has paid to 
this latter co., the co. having been under a risk 
during the whole of the currency of the policy. 
Semble : policies issued under Assurance Com- 
panies Act, 1909 (c. 49), s. 36 (1), are policies of 
indemnity.^ — Wolenberg v. Royal Co-operative 
Collecting Society (1915), 84 L. J. K. B. 1316 ; 
112 L. T. 1036, D. C. 

Annotation .— Polld. Goldstoln V. Salvation Army Ahhco. 

Soc., [1917] 2 K. B. 291. 

2816. Claim for return of 

premiums.] — Wolenberg v. Royal Co-opera- 
tive Collecting Society, No. 2815, ante. 

2817. — What are funeral expenses — 

Whether cost of tombstone.] — Goldstein v. Sal- 
vation Army Assurance Society, No. 2986, post. 

See, also, No. 214, ante. 

Compare Burial, Vol. VII., pp. 522, 623, 525, 
526 ; Executors, Vol. XXIII., p. 318, Nos. 
3820-3823; Vol. XXIV., p. 694, Nos. 7185, 7186. 


Sub-sect. 10. — Rights of Assignee. 

2818. Policy on own life — Assignment by assured 
for nominal consideration — Subsequent assignment 
for valuable consideration.] — A. insured his life, 
& afterwards assigned the policy to B. for a 
nominal consideration. B.’s exors. then sold & 
assigned the policy to D. for valuable considera- 
tion, & then D.’s exors. soM it to E. : — Held : 
they could make a good title to the policy, & E. 
was bound to complete his purchase. 

This policy was good at the time it was effected. 
Subsequently, some person became entitled to 
bring an action, on the policy, in the name of the 
assured ; & if such an action had been brought, 
there is not a word in the Act of Parliament to 
defeat it (Shadwell, V.-C.). — Ashley v. Ashley 
(1829), 3 Sim. 149 ; 57 E. R. 955. 

Annotation ; — Re!d. Dalby v. India & London Life Assco. 

(1851), 18 L. T. O. S. 186. 

Assignment of life policies.] — See, generally. 
Sect, 13, post. 


Sect. 6.— INSERTION IN POLICY OF NAMES OF 
PERSONS INTERESTED. 

iS'cc Life Assurance Act, 1774 (c. 48), s. 2, 

2819. General rule.] — Hodson v. Observer 
Life Assurance Society, No. 3324, post. 

2820. Insurance by trustee — Name of cestui qul 
trust inserted.] — Collett v. Morrison, No. 2809, 
ante. 


PART IV. SECT. 5. 

2819 1. Ckneral rule .] — Where the 
name of a peraon Interested in a policy 
of insurance Is not inserted therein, 
but is set out in the application there- 
for, which Is inado part of the policy & 


Incorporated therowlth It Is sufficient. 
— Wakkman V. Metropolitan Life 
Insurance Co. (1899), ,30 O. R. 705. 

— CAN. 

k. Insurance for benefit of wife 
children — Second wife’s name substi- 


Uded .] — Jones v. McNeil (1899), 26 
V. L. R. 434.— AUS. 

1. Insurance for benefit of two 
children named — Effect of .] — A policy 
was taken out by H. on his own life 
but expressed on the face of it to be 
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2821. Insurance by husband on life of wife — 
To secure surety on behalf of infant wife — Wife’s 
name only inserted.] — Pltf.’s wife being entitled 
under a mil to £200 on attaining her majority, 
the trustees of the will agreed to advance the 
£200 to pltf. on his obtaining a surety for the re- 
payment in the event of the wife dying under 
twenty-one. A person became surety on condi- 
tion that insurance was effected on the life of the 
wife. The £200 was advanced, & an insurance 
effected by pltf. in the name of the wife on her own 
life : — Ifeld : as pltf. was primarily interested in 
the policy, it was illegal & void by force of Life 
Assurance Act (c. 48), s. 2, which renders it unlawful 
to make a policy without inserting the names of the 
persons interested therein. — Evans v. Bignold 
(1869), L. R. 4 Q. B. 622 ; 10 B. & 8. 621 ; 38 
L. J. Q. B. 293 ; 20 L. T. 669 ; 17 W. R. 882. 

2822. Insurance on life of sister — Name of 
assured only inserted.] — Pltf. insured the life of his 
sister with deft, co., but tlie policy purported to 
be signed by the sister only & liis name did not 
appear in that document. On a claim to recover 
the amount of the policy : — Held : the name of 
pltf., who admittedly was the person interested 
in the policy, not appearing in the policy, the 
action could not be maintained. — Eorgan ik 
Pearl Life Assurance Co. (1907), 51 Sol. Jo. 
230, D. C. 

Sect. 6.— AMOUNT RECOVERABLE. 

See Life Assurance Act, 1774 (c. 48), s. 3. 

2823. Amount of Interest.] — Godsall v. Bol- 
DERO, No. 2772, ante . 


2824. .] — Contingent interest assigned to 

secure in part a debt exceeding the value of the 
interest ; the assignee insurers against the con- 
tingency, & upon its taking effect, neceives the 
sum assured. Upon the bkpey. of his debtor: 
— Held : the sum so recovered must be deducted 
from his proof. 

Here the insured had am insurable interest, 
subject to all the Jealousy with which the ct. 
regards a trustee acting on the property for his 
own benefit. They never could have insured, 
unless the property had been assigned to them. 
The means therefore of acquiring the sum received 
from the insurance office originate with the bkpt. 
& his wife. Being allowed what they have ex- 
pended, including the premium, the surplus must 
be deducted from the proof (Plumer, V.-C.). — 
Re Emmett, Ex p. Andrews (1816), 2 Rose, 
410. 

Annolcdions : — Reid. Henson v. Blackwell (1846), 14 L. J. 

Ch. 3*29 ; Dobson v. Land (1850), 8 Hare, ‘216. 

2825. .] — Barnes v. London, Edinburgh 

& Glasgow Life Insurance Co., No. 2812, ante . 

2826. Insurance by husband on life of 

wife.] — A policy of insurance effected by a hus- 
band on the life of liis wife may be enforced by 
him without affirmative evidence of any insurable 
interest therein. The interest is presumed to 
the extent of the amount insuied by the policy. 

I find it difficult, however, to see what pecu- 
niary interest, in the sense of pecuniary loss 
arising from the loss of some legal interest, a man 
can be said to lose in his own death. ... An in- 
surance by a man on his own life is not within the 
mischief of the Act. A man does not gamble 


for tho benefit of Ida two child ttm, J. 
& A. : — Field : the policy was for tho 
benefit of J. & A. aa joint tenants. — 
lie Hiiwrri’ (1900), 2 Tas. L. K. 88. — 

AUS. 

m. Inmrancc for benefit of ivife — - 
Contingciii interest in insured's repre- 
sentatives.] — By a policy on tlie life of 
the husband, eflocted by him for pltf., 
his wife, deft. oo. a^rrecd to pay tfio 
sum assured to i)ltf. or her exors., etc., 
& in case of her death in Ids lifetime, 
to his exors., etc. : — Held : pltf. could 
not maintain an action on tlie policy 
in her own name. — Abbixeitt?. North- 
Westorn Mutual Life In.surance 
Co. (1881), 21 N. B. U. 216.— CAN. 

n. Wife predeceasing 

insurer.] — The co. insured the life of 
G. for tho aum of 11.000 payable “ to 
Ida wife A. G. if alive & if not then to 
Insured’s exors., etc.” : — Held : tho 
addition of the words dealiiifc with the 
situation wldch woidd arise if tlie drat 
wife predeceased O. did not prevent 
tho policy being for the benefit of tho 
second wife. — lie Goatbe, (1023] 4 
D. L. K. 1165 ; 53 O. L. li. 118.— CAN. 


o. 

[1924] 1 D. L. R. 673; 
477.— CAN. 


lie Liddki.l, 
53 O. L. K. 


p. Effect of wife's divorce .] — 

B. obtained a policy of insurance oi 
hi.s life, payable to his wife by name 
Some time after the date of the policy 
she obtained a divorce : — Held : whei 
she obtained the divorce she ceased t( 
be in law B.’s wife, & so ceased to b< 
within tho preferred class ; & B. might 
at his will, divert to one not of tin 
preferred class, & bo effectively ox 
elude the wife. — He Banks (1918), 41 
O. L. R. 64 ; 13 O. W. N. 407.— CAN. 

Q. Svhsequeni declaraiion ii 

case of her predecease,] — ff a life in 
suranco policy names the insured *i 
wife as the beneficiary he may befor( 
her death declare In the policy that Ir 
case of her predeceasing him the moneyi 
he payable to his estate. — ExKOuroRi 
« Administrators Trust Co. v 


MAcKicNiJiE, 119*20] 3 W. W. R. 110. 

—CAN. 

r. .]— A married man insuivd 

his life, the policy being made payable 
“to his wife, S., her oxers., etc.”: — 
Field : tho policy was for the benefit 
of the wife absolutely, tho words of 
limitation havhig no effect. — Fie Eaton 
(1893), 23 O. R. 593.— CAN. 

t. Insurance on own life — Contin- 
gent interest in insured's father .] — 
Mumford V. Mumford (1886), 19 

N, .S. R. (7 R. & G.) 210 ; 7 C. L. T. 
325.— CAN. 

a. Wife subsequcntlg named 

— -Wife prede.ce.asing insured.] — Where 
a husband insured his life for the benefit 
of his wife, not naming her, k tho name 
of his then wife was afterwards inserted 
& she subseciuently predeceased him : 
— Field : the benefit of the policy re- 
vortod to the husband. — A nckll v. 
Govbrnmf.nt Insukancf. Comr. (1900), 
19 N. Z. L. ll. 231.— N.Z. 

b. Insurance for t>enefU of sons .] — 

Insured wa.s asked “ In event of death 
of beneficiaries,” his three daughters, 
” do you desire that tho assurance shall 
he made payable to your oxors., etc. 1 ” 
Ho answered : ” No ; to my two 

sons.” The policy was payable in in- 
stalments : — Held : the Intention of 
tho insured w^os certainly to eke out 
the amount insured, for the benefit of 
his daughters If alive at the date of 
payment, k, if not, for the benefit of 
his sons who might survive the deceased 
daughters. — Re McKellar (1901), 21 
C. L. T. 381.— CAN. 

0 , Insurance for benefit of mother — 
Not expressed to he for valve.}— A per- 
son having effected an insurance on 
his life In favour of Ids mother as bene- 
ficiary, tho policy not expressly stating 
that she was a beneficiary for value, 
subsequently transferred the benefit 
of it to his wife alone : — Held : the 
wife w&s entitled to the policy moneys. 
— Potts v. Porra (1900), 31 O. R. 462. 
—CAN. 

d. Narne omitted in error.} — Where 


through error & unknown to the 
insured, the boncficlarj' mentioned in 
the application for Insurance is not 
named in the policy he is, nevertheless, 
entitled to the benefit of the insurance. 
— Cornwall v. Halifax Banking Co. 
(1902), 32 S. C. R. 442.— CAN. 

e. Insertion of name subject to 
power of revocation.] — The designation 
of a beneficiary in an Ontario contract 
of insurance can bo revoked & the 
benefit diverted to another only within 
the limits laid down by statute. — 
Lints v. Lini-s (1903), C. L. T. 242 ; 

6 O. L. R. 100.— CAN. 

f. Insurance for benefit of stej^- 
mother — Described in svbsequent icill 
as mother. }~Re Ru’I’HEBFOrd (1917), 
40 O. L. R. 266.— CAN. 

g. Insurance by minor — Bmeflciary 
not one contemplated by statute.] — An 
employee of a railway co. under 
tho age of twenty-one effected an in- 
surance on his life & by indorsement 
directed that tho policy should be pay- 
able to pltf. who was not one of those 
named in Ontario Insurance Act, 
s. 169 (9) : — Held : sect. 169 (9) did not 
stand m the way of pltf.’s recovery. — 
Wright v. Walker (1923), 53 O. L. R. 
563.— CAN. 

h. Right of persons named — To sue 
on policy.] — The policy insured V., 
“loss, if any, payable to E. & M.” 
(pltls.). The covenants of defts. were 
with assured : — Held : pltfs, could not 
sue upon such policy, the contract 
being with V., & the averment in tho 
declaration of an insurable interest 
in them was immaterial. — Every v. 
Provincial Insuran’ck Co. (1860), 10 
C. P. 20.— CAN. 

K. Alteration of beneficiary.] — Re 
Dickie, [1925] 4 D. L. R. 527 ; 5 
C. B. R. 864.— CAN. 

PART IV. SECT. 6. 

1. How calculated.] — Schon v. New 
York Life Insurance Co. (1922), 
63 D. L. R. 475 ; 65 N. S. R. 137. — 

CAN. 
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SecL 6. — Amount recoverable. Seda. 7, 8 9 : 

Sub-sect. 1, A. As B.] 

on his own life to gain a Pyrrhic victory by his 
own death (Kennedy, L . J .). — Griffiths v. 
Fleming, [1909] 1 K. B. 805 ; 78 L. J. K. B, 
567 ; 100 L. T. 765 ; 25 T. L. R. 377 ; 63 Sol. Jo. 
340, C. A. 

Annotation : — Mentd. Re Bradley & Essex & Stiflolk Acci- 
dent Indenmity Sue., [1912J 1 K. B. 415. 

2827. Whether limited to Interest at date 

of policy.] — Dalby V. India & London Life- 
Assurance Co., No. 2774, ante. 

2828. .] — Law v. London Indis- 

PUTABJ^ Life Policy Co., No. 2787, arUe. 

2829. Several policies taken out upon one 

life — Payment of amount of insurable interest under 
one policy] — Hebdon v. West, No. 2810, ante. 

— ^ Under policy to meet funeral expenses.] — 
See Nos. 2815, 2816, a7iie. 

What constitutes interest .] — See Part I., 

Sect. 4, snb-sect. 2, ante. 

2830. Effect of interest ceasing before policy 
matures.] — Dai-^y v. India & London Life- 
Assurance Co., No. 2774, ante. 

2831. .] — Law v. London Indisputable 

Life Policy Co., No. 2787, ante. 


Sect. 7.— INDISPUTABLE POUCIES. 

2832. Condition that policy shall be indisputable 
except for fraud — Condition in prospectus — Innocent 
misstatement in declaration — Policy conditional on 
truth of declaration.] — Wood v. Dwarris, No. 
2779, ante. 

2833. No evidence that insurance was 

induced by prospectus.] — Wheelton v. Har- 
DISTY, No. 2845, post. 

2834. Condition in policy — Innocent mis- 

statement.] — Anstey V. British Natural Pre- 
mium Life Assocn., Ltd., No. 2895, post. 

2835. Want of statutory Insurable 

interest — Condition of no avail.] — A condition in 
a policy of life insurance that, provided the pre- 
mioms have been regularly paid, it shall, after a 
year, be “ incontestable,” does not override the 
enactment of the legislature that ” the insured 
must have an insurable interest in the life upon 
which the insurance is effected.” — Anctil v. 
Manufacturers’ Life Insurance Co., [18991 
A. 0. 604 ; 68 L. J. C. P. 123 ; 81 L. T. 279, P. C. 


Sect. S.-^AGENCY. 

See, generally. Part I., sect. 14. 


Sect. 9.— REPRESENTATION, CONCEALMENT 
AND WARRANTIES. 

Sub-sect. 1. — Contract uberrima fidei : 

Representation and Concealment. 

A. In General. 

As to misrepresentation & concealment In 
general.] — See Part I., Sect. 9, ante. 

As to concealment by Insurance agent.] — See 
Part I., Sect. 14, ante. 

2838. General rule.] — In making a proposal for 
life assurance, the party is required to state all 
material facts within his knowledge ; & if he 

conceals anything which may influence the grant 
of the assurance or the rate of premium, although 
he docs not know it, it is fraud, & vitiates the 
policy. 

Deft., in making a proposal for assurance, con- 
cealed the fact that his life had been declined by 
other offices : — Held : such a concealment of a 
material fact, that the co. were entitled to have 
an agreement to grant an assurance set aside. — 
London Assurance v . Mansel (1879), 11 Oh. D. 
363 ; 48 L. J. Oh. 331 ; 41 L. T. 225 : 43 J. P. 
004 ; 27 W. R. 444. 

Annoiaiuma ; —Expld. Joel V. Law Union & Crown Inscc., 

[1908 j 2 K. B. 863. Befd. Hambronph v. Mutual Llfo 

Insce. of New York (1895), 72 L. T. 140: Seaton v. 

Heath, Seaton r. Buruand, [1899] I Q. B. 782. 

2837. Truth of representation — Question for 

Jury.] — Jarvis v. Marine & General Mutual 
Life Assurance Society (1889), 5 T. L. K. 
618, C. A. 

1^38. Onus of proof.] — Declaration on a policy 
of insurance alleged that the same was effected 
in pursuance of a declaration by pltf., averring, 
amongst other things, that the party whose life 
was insimed was not accustomed to any habits 
prejudicial to health & was in a sound state of 
health, & the policy was to be void in case of mis- 
representation. Iffeas : first, that the party was 
aiccustomed to habits prejudicial to health, to 
wit, of drunkenness ; second, that the party was 
in a bad & unsound state of health. Replication 
de injuria : — Held : deft, was enliiled to begin. 

The cases on this subject furnish me so little 
a,ssistance in deciding the question, that I am 


PART IV. SECT. 7. 


2832 i. Condition that policy shall be 
indisputable except for fraud — Condi- 
tion in prospectus— Innocent misstate- 
ment in declaration — Policy conditional 
on truth of declaration.}- — Okiental 
Govi»nment Secxtrity Lute A^dr- 
AjrcK Co. V . Sakat CRandra Chat- 
TEKJI (1895), I. L. R. 20 Bom. 99. — 
IND. 


m. Condition that policy shall be 
iTuiispiUable — Effect on limitation of 
axMon.] — Where there is an absolute 
promise to pay in a life-insiirance 
policy, & it is expressly provided therein 
that the payment of the sum insured 
shall not be disputed, a statutory 

g jriod of limitation does not apply. — 
UFFIELD V. MtJTUAL Lira INSURANCE 
Co.(1914), 26 O.W. 11. 588 ; OO.W.N. 
646 ; 32 O. L. K. 299 ; 20 D. L. 11. 
467.— CAN. 


n. After three years — Breach 

within three years — Objection after third 
year.] — A policy provided that, after 
being in foi-oe for three years. It should 
be Indisputable. The Insured violated 
a condition that would have avoided 
the policy but for this clause ; — Held : 
the policy was Indisputable throe days 


before the insured died & the pr 
vision as to indisputability covered 
breach of condition made during tl 
three years.— -N orth American Ln 
Co. V. Elson (1903), ; 
a. c. H. 383 ; Eij^oN v. North Ameu 
CAN Lira Assurance Co., 9 B. C. I 
474. — CAN. 


PART IV. SECT. 9, SDB-SECT. 1.— 

2836 i. Ocneral rule.] — Datmjktv 
C o., Ltd. V. Australian Mutual Pi 
11908J V. L. K. 4 

T — CONPEDKRATl 

1 ^®3^^anck Co. V. Miller (188 

14 H. C. K. 330.— CAN. 

^ MisreprcBentatli 
upon an application for life iusurai 
foimd to be material will avoid 1 

fbat they m 

conscientious l»elief that they Wi 


Finn v. 

(1850), 15 L. T. O. 8. 262.— IR. 

2886 V. .] — HeWL : according U 


the true construction of the contract 
between the uarties, a statement made 
in or about the obtaining of the policy 
must bo not only false, but also material 
to the insurance, in order to vitiate 
the policy. — Anderson v. Fitzgerald 
(1851), 1 1. C. L. It. 251 ; revsd., 4 H. L. 
Gas. 484 ; 17 Jur. 995.— IR. 

2837 i. Truth of representation — Ques- 
tion for jury.] — Bridoman v. London 
Like Assurance Co. (1879), 44 U. C. It. 
536.— CAN. 

28381. Onus of proof,] — Where a 
statement os to age is found to be 
material & uuti-uo, an avoidance of the 
contract follows, unless that result 
is prevented by its being mode to 
appear that the statement was made in 
good faith & without Intent to deceive ; 
8c it must lie upon the person seeking 
to uphold the conti'oot to make pioof 
of It. — Dillon v. Mutual Reserve 
Fund Like Assocn. (1904), 23 C. L. T. 
80 ; 5 O. L. R. 434 : 2 O. W. N. 78 ; 
4 O. W. R. 351.— CAN. 

2638 il. .] — Skery V . Fedhral 

Lira AssxniANOE Co. of Canada 
(1008), 6 E. L. H. 408.— CAN. 

o. Miastatemenis mads in good faith.] 
— A Canadian benefit assoou., in 
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obliged to rely on my own judgment as applied 
to the peculiar allegations in these plea^ngs ; 
&, on the whole, I think that the burden of proof 
is on deft. (Tindal, C.J.). — Pole v. Rogers 
( 1840), 2 Mood. & R. 287, N. P. 

Annotation : — Mentd. Mercer v. Whall (1845), 5 Q. B. 447. 

2839. Right to begin.] — P ole v. Rogers, No. 
2838, ante. 

2840. .] — If in an action on a life policy 

defts. plead that at the time of the declaration 
of health & the policy the habits of the person 
whose life was insured were immoderate & in- 
temporate, & that he was addicted to excessive 
drinking ; replication : that his habits were 
moderate & temperate, & not immoderate & in- 
temperate, & that he was not addicted to exces- 
sive drinking : — Held : on these pleadings pltf. 
should begin, as there was an affirmative on both 
sides. — C raig v. Fbnn (1841), Car. & M. 43, N. P. 

2841. .] — By a policy of insurance on life, 

it was stipulated to be void, if anything stated 
by the assured to the directors of the assurance 
CO. previous to the execution of the poUcy, should 
be untrue. A party desiring to be assured made a 
statement to the directors, that he had not been 
afflicted with a number of specified diseases 
{inter alia), rupture, or any other disorder which 
tends to the shortening of life. At his death his 
exors. sued on the policy, & in their declaration 
averred the truth of the statement made by the 
assured. Plea, that the statement was untrue, 
to wit, in this, that the assured, at tjie time of 
the making thereof, was afflicted with rupture ; 
concluding, not to the country, but with a verifica- 
tion. Pltfs. replied de injuria : — Held : pltfs. 
were entitled to begin at the trial ; &, the judge 
having ruled the contrary at nisi prius, a new 
trial was ordered. — A shby v. Bates (1846), 1.5 
M. & W. 689 ; 4 Dow. & L. 33 ; 15 L. J. Ex. 
349 ; 7 L. T. O. S. 232 ; 153 E. R. 984 ; previous 
proceedings, 0 L. T. O. S. 523. 

Admissibility of evidence — Declarations by in* 
sured.] — See Evidence, Vol. XXII., p. 98, Nos. 
086, 087. 

B. McUcrialUy of Representation and ConceaU 

ment. 

2842. Materiality question for Jury — Representa- 
tion as to residence — Assured In prison at date of 
proposal.] — The conditions of a life insurance 
required a declaration of the state of the health of 
the assured, & the policy was to be valid only if 
the statement were free from all misrepresentation 
& reservation ; the declaration described the 
assured as resident at P. She was then a prisoner 
in the county gaol there : — Held : it was a question 
for the jury, whether the imprisonment were a 
material fact & ought to have been communi- 
cated. — H uguenin V. Rayley (1815), 0 Taunt 
180 ; 128 E. R. 1005. 

Annotations: — Retd. Morrison r. Musprutt (1827), 12 

Mooro, C. P. 231 ; Lindenau v. Desborough (1828), 8 

B. & C. 686. 


2848. Misstatement as to health — Pul- 

monary disease.] — Morrison v. Muspratt, No. 
2881, post. 

See, also, No. 2848, post. 

2844. By parol — Policy voidable on mis- 

representation to written questions.] — Wain- 
WBIGHT (OB Wainewright) V. Bland, No. 2848, 
post. 

Representations made basis of contract.] 

See Sub-sect. 2, A., post. 

2845. As to health— Whether amounting 

to warranty.] — Count. For that, by a deed poll 
sealed by defte., directors of the W. Life Insur- 
ance Assocn., after reciting that pltfs., being in- 
terested in the life of J. had caused to be delivered 
into the office of the Assocn. “ a proposal for 
assurance in writing,” ” whereby it was declared 
that” {inter alia) J. had not had any fit since 
childliood, ” & that the Assocn. had thereupon 
undertaken the proposed assurance, subject to 
the terms & conditions therein & thereunder 
expressed.” Usual covenant to pay if J. died. 
Breach, non-payment. The conditions were set 
out, & contained no further warranty than above 
that J. had not had fits. Plea A. fraud. Pleas 
B. & C. that the policy was obtained by false 
statements &; false concealments of material 
facts. Plea D., that the ” declaration in the policy 
& in the declaration in this cause mentioned,” 
that J. had not had any fit since childliood, was 
untrue. Issue was taken on these pleas. On the 
trial it was proved that the proposal in fact signed 
referred to the answers of J., his ordinary medical 
attendant & a friend to whom he liad referred, 
rendered to another insurance co, ; & that it 
concluded with a declaration ” that we believe 
the above particulars & statements are true.” 
The jury found that statements made by J., liis 
usual medical attendant, his private referee, 
including a statement that he had not had fits 
since childhood, were false, & that there was 
fraud on their part against defts., but no fraud 
on the part of the pltfs. : — Held : (1) the life in- 
sured, the medical referee, &> the private referee, 
were not the agents of the assured, so as to make 
their fraud, misrepresentation, or concealment 
that of the assured ; & the pltfs. were entitled 
to the verdict on the issues joined on pleas A., 
B. & C. ; (2) plea D. referred to the statement 
recited in tlie policy, & was proved, & defts. were 
entitled to the verdict & judgment thereon ; 
(3) there was no warranty of the truth of the 
matters recited in the policy to have been declared 
in the proposal, or anything in the nature of the 
contract, as set out on the record, showing an 
intention that the truth of these matters should 
be the basis of the contract ; & oonseqnently the 
plea, not averring a sdent^, was bad, & pltfs. 
entitled to judgment on it non obstante veredicto. 

(4) There was also a replication on equitable 
grounds to plea D. : that, before the policy was 
entered into, defts. circulated a prospectus, 


which assured hold oertifleates of in- 
Huranoo, transferred its assets & busi- 
ness to an Amerioau assocn., who 
new oertifleates. Claimants 
to prove claims on the cortitt- 
— Misrepresentations os to ago 
had been made Sl as the contracts were 
with a friendly society previous to 
lasiiranoo Gorpna. Act, 1892, claimants 
were hold not entitled to the benefit 
of B. 34 urtder wldoh misstatements as 
to age made in good faith do not avoid 
act: — Held: there was a new 
. between the Americaxi assocn. 
« assured, after the above Aot, Sl as 
the assocn. were validly doing business 


in Canada claimants were entitled to 
the benelit of ss. .33 & 34 of the Act. — 
Mason v. Massachusbttb Benkfit 
Life Assocn., Allen’s Case, O’Dea’b 
Cask (1899), 30 O. K. 710.— CAN. 

p. Material fads — Jhdy to disclose 
— Habits of life.] — Where a judge 
directed the juty to consider whether 
a question regarding habits remained 
unanswered, & if so, whether this did 
not imply a waiver, or abandonment of 
the inquiry : — Held : be should have 
told the jury, that suoh implied aban- 
donment or waiver did not relieve the 
assured from imUting a disdosure of 


every fact material to be known. — 
Forbes & Co. v. EDiNBntoH Life 
Assltranck Co. (1832), 10 Sh. (CG of 
Soss.) 451 ; 7 Fac. Coll. 351.— SCOT. 

Q. .] — SCOITISH 

Equitable Life Assukance Society 
e. BurST (1878), 5 IL (Ct. of .Scss.) 64 ; 
5 Sc. L. R. 386, H. L.— SCOT. 

PART IV. SECT. 9. SUB-SECT. 1.— B. 

r. Materiality question for Jyry.\ 

— f'EROUSON e. i^lOVINCIAL 1^0^- 

DF.NT Institution (1893), 15 P. K. 
366.— CAN. 

t. Except vihere parties baive 
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Sect, 9 . — Repreaentaiiony coricealment and warran- 
ties: Sub-sect. 1, B. C. ; sub-sect. 2, A, (a). ] 

whereby they undertook that their policies should 
be unquestionable, except on the ground of fraud ; 
& that pltfs. were induced to enter into the policy 
on the faith thereof. Issue thereon. On the 
trial it appeared that such a prospectus was 
issued ; but no express proof was given that 
pltfs. saw it or were induced by it to make the 
policy. The jury found for pltfs. : — Held : there 
was no sufficient evidence to warrant this finding. 
— Wheelton V, Habdisty (1858), 8 E. & B. 
232, 285 ; 27 L. J. Q. B. 241 ; 31 L. T. O. S. 303 ; 

5 Jur. N. S. 14 ; 6 W. R. 539 ; 120 E. R. 106, 
Ex. Ch. 

Annotations: — As to (2) Refd. Behii r. Bnrness (18G3), 2 
New Rep. 184. As to (3) Expld. & Distd. Macdonald v. 
Law Union Insco. (1874), L. R. SJ Q. B. 328. Held. Liver- 
pool BorouRh Bank r. Ecclos (1859), 4 H. &N. 139 ; Roper 
r. Lendon (1859), 28 L. J. Q. B. 260 ; Boachey e. Brown 
(I860), 24 J. R. 518 ; Joel v. Law Union & Crown Insco., 
[1908] 2 K. B. 863 ; Yorko v. Yorkshire Insco., [1918] 1 

K. B. 662. As to (4) Refd. Ryder e. Wombwcll (1868), 

L. R. 4 Exch. 32 : Hall v. Jupe (1880), 49 L, J. Q. B. 
721. Generally, Mentd. Blackman v. L. B. & S. C. Ry. 
(1869), 17 W. R. 769. 

2846. Gout — What amounts to mis- 

representation.] — A person proposing to insure his 
life wa.s asked, “ Have you ever been afflicted with 
gout ? ” & answered, “ No ” ; & being asked 

“ Has your life been proposed at any other office, 

6 if so, has it been accepted, & at what rate ? ” 
answered, “ It has been proposed & accepted at 
the ordinary rate.” It appeared that it had been 
proposed at one office & declined, & at another 
office, where he had been examined <& approved 
by the medical man, but nothing further had been 
done. It also appeared that before the proposal 
he liad had a slight attack of suppressed gout : 
— Held : this answer was not untrue if he had not 
been sensibly afflicted with gout, but merely had 
some symptoms which a medical man could detect 
as denoting the presence of gout in the system : 
but, scmhle : the other answer was untiaie, or at 
all events was a suppression of a material fact, 

> — Fowkes V. Manchester & London Assurance 
Assocn. (1862), 3 F. & F. 440, N. P. ; svhaequcnt 
proceedings (1863), 3 B. & S. 917. 

Annotaiion : — Ezpld. Hemniings v. Sceptro Life Assocn., 
[1905] 1 Ch. 365. 

2847. Acute rheumatism with heart 

disease.] — B ritish Equitable Insurance Co. v, 
Musgrave (1887 ), 3 T. L. R. 630. 

2848. — ^ — As to object of insurance.] — A 
party, on insuring her life, made false representa- 
tions as to her object in effecting the insurance, 
Ac also as to her having obtained similar insurances 
from other offices, both of which facts were found 
by the jury at the trial to be material to be known 
by the insurance co. ; — Held : the policy was 
thereby avoided although such false representa- 
tions were in answer to parol inquiries not com- 
prised in the list of printed questions required by 
the regulations of the office to be asked of the 
assured ; & although the policy, as framed, was 
only to be void on false answers being given to 
such printed questions. — Wainwright (or Waine- 
wbight) V. Bland (1836), 1 M. & W. 32 ; 1 Gale, 
406 ; Tyr. & Gr. 417 ; 5 L. J. Ex. 147 ; 150 E. R. 

is ' 


384 ; previous proceedings (1836), 1 Mood. & R. 
481, N. P. 

Annoiaiions : — ^Refd. Griflaths v. Fleming, [1909] 1 K. B. 

805. Mentd. Brown r. Thornton (1836), 1 My. & Cr. 

243 ; Hodson v. Observer Life Insco. (1867), 3 Jur. N. 8. 

1125 ; Shilling v. Accidental Death Insce. (1857), 2 H. 

& N. 42 ; Hebdon v. West (1863), 3 B. & S. 679 ; Evans 

V. BIgnold (1869), 38 L. J. Q. B. 293 ; MTarlano v. Royal 

London Friendly Soo. (1886), 2 T. L. R. 765. 

2849. Representations not made basis of con- 
tract — Test of materiality.] — When statements 
made by an insured person upon his application for 
a policy of life insurance are not made the basis of 
the contract but are to be treated merely as re- 
presentations, an inaccurate statement is material 
so as to vitiate the policy if the matters concealed 
or misrepresented, had they been truly disclosed , 
would have influenced a reasonable insurer to 
decline the risk, or to have stipulated for a higher 
premium ; it is not sufficient that they would 
merely have caused delay in issuing the policy 
while further inquiries were being made. — Mutual 
Life Insurance Co. of New York v. Ontario 
Metal Products Co., I>td., [1925] A. C. 344 ; 94 
L. J.P.C.60; 132 L. T. 652; 41 T. L.R. 183,P.C. 

2850. Suppression— Question not directly asked 
— Insanity of relations.] — Duff v. Gant (1852), 20 
L. T. O. S. 71. 

2851. Former proposals for insurance.] — 

Wainwright (or Wainewright) v. Bland, No. 
2848, ante. 

2852. — .] — Fowkes v. Manchester & 

London Assurance Assocn., No. 2846, ante. 

2853. Evasive answer.] — D. applied, 

through R., an insurance agent, to an office to 
insure an invalid life, informing them of the fact. 
The office wrote asking if the life had been refused 
by any office, &, if so, to name it. There had been 
numerous refusals, &> negotiations with other 
offices were pending, which afterwards resulted 
in refusals. R. replied that he had been & still 
was corresponding with other offices, as the amount 
to be insured was large. The office granted the 
policy : — Held : to be such an intentional sup- 
pression of the facts as to vitiate the contract. 
— Re General Provincial Life Assurance Co., 
Ltd., Ex p. Daintoee (1870), 18 W. R. 396. 

2854. .] — London Assurance v. 

Mansel, No. 2836, ante. 

Se^, also. No. 203, ante. 

2855. State of health.] — A party effecting 

a life insurance is bound to disclose every 
material fact within his knowledge, whether ho 
believes such fact to be material or not. 

In answer to questions it was stated by one of 
appets.’ physicians, & agents that he was hindered 
in the faculty of speaking, in consequence of a 
sustained inflammation in his chest. The other 
said he was not afflicted with any such disease, 
but had a dimness of sight upon his left eye. He 
was also hindered in the faculty of speaking 
occasioned by an inflammation in the chest. To 
the question “ Do you believe he is now quite free 
from any disease or symptoms of disease & in 
perfect health ? ” one of them answered that 
“ with the exception of those just-mentioned 
complaints I consider him to be at this moment 
quite free from all other diseases, as also free from 


apreed the same.] — Baldwin v. Mlttual 
Assurance Society of Victoria 
(1890), 8 N. Z. L. R. 662.— N.Z. 

2861 i. Su^pjnression — Former pro- 

? 08al8 for insurance.] — Donovan v. 
Excelsior Life Insurance Co. (1915), 
43 N. B. R. 326.— can. 

2866 i. Slate of health.] — ^Mu- 

tual Relief Society of N. S. v. 


tVKBSTER (1889), 16 S. C. R. 718.— 

CAN. 

2865 ii. .] — Pltf. wan-anted 

that he was free from digoase, whereas 
he bad tuberculosis, which, though im- 
devoloped by physical signs, were ex- 
isting : — Held : these statements & 
concealmeuts were material & con- 
stituted a brooch of the warranty ; 
& therefore the policy was void. — 


Smith v. Grand Orange Lodge op 
British America (1903), 24 C. L. T. 
10 ; 6 0. L. 11.588 ; 2 O. W. R. 065.— 

CAN. 

2855 iii. .]— Selickv. New 

York Lira Insurance Oo. (1920), 48 
O. L. R. 416 ; 67 D. L. R. 222 ; 10 
O. W. N. 260.— CAN. 

2866 iv. .] — Kikrnan r. 

Metropolitan Life Insurance Co., 
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all & every symptoms of disease, & can conse- 
quently call the state of his health perfectly good.” 
ITie other said, ‘‘ In this present moment, there 
is not to be perceived an illness, & he consequently 
can be said to be in perfect health.” ” Are his 
habits sober & temperate, or otherwise ? ” ” His 
habits are sober & regular in the highest degree, 
& he follows rigidly his medical advice.” ” Are 
vou acquainted with any circumstances having a 
tendency to the shortening of his life, or which 
can make an insurance upon his life more than 
usually hazardous ? ” ” Such circumstance.s I 

do not know as far as human knowledge may go, 
& such apprehension may be of less value in his 
person than of any other person, considering the 
great attention to preserve his health.” In fact, 
the state of appct.’s intellect was such, that he 
was really quite in the hands of his attendants & 
the medical men. He hardly on any occasion 
exercised a will of his own ; he was quite unable 
to give an answer to a question ; & he was unable 
to speak. His valet haul never heard him utter 
a single word. When mini.sters put any questions 
to him upon state affairs, ho gave no answer, but 
if he approved of the measure, he signified his 
assent by tapping the minister’s cheek ; — Held : 
these were circumstances material to be disclosed 
to the office for them to judge of, the withholding 
of which rendered the policy void. 

Whether a policy be upon ship or upon life, or 
against fire, the underwriter has a right to expect 
that everything material known to the party 
making the application, shall be communicated 
to him ; & it is at the peril of the assured, if that 
communication is not made. The question is, 
whether the thing not communicated is in fact 
material or not, not whether it is believed by 
the person who ought to make the communication 
to be material or not. — Linden AU r. Desborough 
(1828), 8 B. & C. 686 ; 108 E. E. 1160 ; sub norn. 
Von Lindenau v, Desborough, 3 C. & P. 353 ; 
3 Man. & Ry. K. B. 45 ; 7 L. J. O. S. K. B. 42. 

Annotations : — Expld. Wheelton v, Hardisty (1857), 8 E 
& B. 232. Consd. London Assco. v. Mansel (1879), 11 
Ch. D. 363 ; Joel v. Law Union & Crown lusce, (1908), 
77 L. J. K. B. 1108. Befd. Everett u. Dosborougrh (1829), 
6 Binsr. 503 ; Wainwright v. Bland (1836), 1 M. & W 
32 ; Jones v. Provincial Insce. (1857), 3 ( 3 . B. N. S. 65 ; 
Yorko V. Yorkslxire Insce., [1918] 1 K. B. 662. 

C, Misrepresentation by Insurance Company, 

2856. Representation amounting to Warranty- 
Representation in prospectus — Bonuses declared in 
accordance with rules of company.] — Case lies for 
false representations as to the affairs of an insur- 
ance CO., whereby pltf. was induced to effect an 
insurance with the co., although no actual pecu- 
niary damage has been sustained, beyond the pay- 


ment of premiums. In an action for misrepresen- 
tation as to the proceedings of an insurance co., 
the declaration set forth several rules & regula- 
tions of the co., & alleged that deft, fraudulently 
represented that these rules & regulations had 
been complied with, knowing the fact to be other- 
wise. A plea, stating that these rules & regula- 
tions had been so fully complied with as was 
necessary for the maintenance of the co., & of such 
insurances as had been, or might be, effected, was 
held bad. — Pontipex v, Bignold (1841), 9 Dowl. 
860 ; 3 Man. & G. 63 ; 3 Scott, N. R. 390 ; 10 
L. J. 0. P. 259 ; 133 E. R. 1058. 


Sub-sect. 2. — ^Warhanties : The Declaration. 

A. Declaration stipulated to be Basis of 
Contract, 

(a) In General, 

2857. Whether answers made basis of contract — 
Additional questions put by medical referee.] — 

Delahaye V, British Empire Mutual Life 
Assurance Co. (1897), 13 T L. R. 245, C. A. 

2858. .1 — One R. effected with deft. 

an insurance upon her life in pursuance of a pro- 
posal in which she made certain statements, the 
truth of which was not disputed. She signed a 
declaration that the statements so made were to 
the best of her knowledge & belief true, & by 
which she agreed that ” this proposal & declara- 
tion ” should ‘‘ be the basis of the contract ” 
between her & deft. Subsequently to the pro- 
posal, but before the execution of the policy, 
certain questions contained in a printed form were 
put to her by the doctor, who was instructed by 
defts. to put these questions with any necessary 
explanation & fill in her answers thereto, & to 
report upon her health, & these questions were 
answered by her. Many of these questions re- 
lated to matters of health, the answers as to which 
could only be matter of opinion, even if ^ven by 
a medical expert. Among these questions she 
was asked to give the names of any medical men 
consulted by her, & to state when & for what she 
consulted them ; & whether, among other com- 
plaints, she had ever suffered from mental derange- 
ment. The answer to the last-mentioned question 
was in the negative, whereas in fact she had, 
though not aware of the fact, been in confinement 
for acute mania ; &, in the answer to the first- 
mentioned question, as filled in by the doctor, 
the name of one Dr. K. whom she had consulted 
for nervous breakdown following influenza, was 
not mentioned. She signed a second declaration, 
contained in the before-mentioned form, wherein 


[1926] 4 D. L. R. 439 ; [1925] S. C. K. 
600. — CAN. 

2855 V. .] — Hutchison v. 

Nattonax Loan Fund Lifb Assur- 
ance Co. (1845), 7 Dunl. (Ct. of Sees.) 
467 ; 17 So. Jur. 253. — SCOT. 

a. Materiality must be known 

to applicant.}— Held : the failure of 
assured to disclose a material fact was 
not a ground for reduction of the policy, 
in respect that she did not know it to 
be material, & that persons without 
medical knowledge could not bo ex- 

eotod to know that it was so. — 
iFE AssocN. OF Scotland v. Forster 
(1873), 11 Maeph. (C!!.. of Sess.) 351 ; 
46 So. Jur. 240.— SCOT. 

b. Voluntary misstatement — May he 
material.} — In a proposal for a life 
insurance the question *' Have any of 
your near relatives died of consumption 
or been inflicted with Insanity ? ” 
was answered, “ No, all still living." 
Prior to the proposal a brother of 


assured had, with his knowledge, died : 
— Held : the statement “ all still 
living ” though not in answer to any 
question was material & being untrue 
within assured’s knowledge, the policy 
was thereby rendered invalid. — Gra- 
ham V. Wright (1872), 3 V. R. (Law) 
79.— A US. 

0 . Misrepresentation — As to health 
— Cause of death of relatives.}— Action 
on a policy dismissed ou the grovmds 
that insured had made misrepresenta- 
tions as to other insurance, state of 
health & cause of death of other 
members of her family. — D upbrb 
V. London & Lancashire Life 
Assurance Co. (1909), 6 E. L. R. 232. 
—CAN. 

PART IV. SECT. 9, SUB-SECT. 1.— C. 

d. By officer of company — Estoppel.} 
— Where the representation made by 
the CO.’S superintendent was calcu- 
lated to have the effect of leading a 


reasonable & prudent man not to pay 
the premium, & the representation had 
been believed & acted upon, all tho 
elements of estoppel were present, & 
pltf. was entitled to recover. — Parker 
V. Capital Life Insurance Co. (1915), 
48 N. S. R. 404 ; ajfd., 51 S. C. R. 462. 
—CAN. 

e. By agent — Fraudulent — Neces- 
sity for applicant to he deceived .} — 
Howarth V. Pioneer Life Assur- 
ance Co., Ltd. (1912), 46 I. L. T. Jo. 
329.— IR. 

f. Benefit esivmaied — Not 

guaranteed — Whdher sufficient to avoid 
contract.} — Boyd v. Colonial Mutual 
Life Assurance Society (1910), 29 
N. Z. L. R. 41.— N.Z. 

PART IV. SECT, 9, SUB-SECT. 2.— 
A. (a). 

g. Whether ansv^ers made basis of 
contract] — Scanlon v. Sceaih (1841), 
5 I. L. R. 139.— IR. 


J. — ^VOL. XXIX. 
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Insubanck. 


Sect. 9. — Representation^ concealment and warrant 


ties: Sub‘8ect. 2, A. (a) & (o).] 


she declared, “ with reference to the proposal 
for assurance ” on her life & her previous declara- 
tion, that the answers to the foregoing qu^tions 
were all true. This declaration did not state 


that the answers were to form part of the basis 
of the contract. The policy did not refer to the 
proposal or either of the declarations. The 
assured subsequently committed suicide. 

An action having been brought on the policy 
by the extrix. of the assured, defts. resisted pltf.’s 
claim upon the ground that the accuracy of the 
answers to the above-mentioned questions was 
made a condition precedent to the validity of the 
policy, & upon the ground of misstatement & 
non-disclosure of material facts by the assured. 
The doctor who put the questions to the assured 
was hot called as a witness at the trial. The jury 
found in answer to the following questions as 
follows : — Q. Did the assured fraudulently con- 
ceal from deft-s. that she had consulted Dr. K. 


for nervous depression ? A. She foolishly, but 
not fraudulently, concealed this fact. Q. Was the 
fact that she had consulted Dr. K. for nervous 


breakdown material for the co. to know in con- 


sidering whether they would insure the assured’s 
life P A. Yes. Upon these answers judgment 
was entered for defts. : — Held: (1) although the 
terms of the first declaration signed by the assured 
did not exclude the possibility of the truth of her 
answers to the questions referred to in the second 
declaration being material to the validity of the 
policy, yet, having regard to the nature & purpose 
of those questions, the truth of the answers to 
them was not, on the true construction of the docu- 
ments, made part of the basis of the contract ; 
(2) under the circumstances of the case, without 
the e\idence of the doctor who put the questions 
to the assured as to what took place when he put 
the questions to her, & what explanation of them 
he gave to her, the second declaration signed by 
the assured as above mentioned was not per se 
sufficient evidence to prove that there had been 
any such non-disclosure of material facts by the 
assured as would, in the absence of fraud, render 
the policy voidable. — Joel v. Law Union & 
Crown Insurance Co., [1908] 2 K. B. 863 ; 77 
L. J. K. B, 1108 ; 99 L. T. 712 ; 24 T. L. R. 898 ; 
62 Sol. Jo. 740, C. A. 

Annotations: — As to (1) Refd. Re Bradley & Essex & 
Suffolk Accident Indemnity Soc., [1912] 1 K. B. 415 ; 
Yorke v. Yorkshire Insce., [1918] 1 K. B. 662 ; Condo- 
^anis V. Guardian Assce., [1921] 2 A. C, 125 ; Home v. 
Poland, [1922] 2 K. B. 364 ; Qlicksmon v. Lancaishirc 
& General Assce. (1925), 41 T. L. R. 434. Qencrally, 
” I " Ethcriiigtou & Lancashire & Yorkshire Accident 
Insco., [1909] IK. B. 591. 


2859. Truth of statements as condition precedent 
— Materiality of representation immaterial.] — F. 

applied to an insurance office to effect a policy 
on his life. He received a form of proposal con- 
taining questions requiring to be answered. Among 
these were the following : “ Did any of the party’s 
near relations die of consumption or any other 


pulmonary complaint ? ” & “ Has the party’s 
life been accepted or refused at any office r “ 
I To each of these questions F. answered “ No.” 
The answers were raise. F. signed the proposal, 
& a declaration accompanying them, by which he 
agreed ” that the particidars mentioned in the 
above proposal should form the basis of the con- 
twMjt.” The policy mentioned several things 
which were ” warranted ” by F. The subjects of 
these two answers were not included in such 
warranty. The policy also contained a proviso, 
that ” if anything so warranted shall not be true, 
or if any circumstance material to this insurance 
shall not have been truly stated, or shall have 
been misrepresented or concealed, or any fa^ 
statements made to the co. in or about the obtain- 
ing or effecting of this insurance,” the policy should 
be void, & the moneys paid should oe forfeited. 
In an action on the policy : — Held : it was a mis- 
direction to leave it to the Jury to say whether 
the answers to the two questions were material as 
well as false, & if not material, pltf . was entitled to 
the verdict. The representation being part of the 
contract, its truth, not its materiality, was in 
question. — ^Anderson v. Fitzgerald (1863), 4 
H. L. Cas. 484 ; 21 L. T. O. S. 246 ; 17 Jur. 996 ; 
10 E. R. 661, H. L. 

Annotations : — Apld. Wkoelton v. Hardlsty (1857), 8 E. & 
B. 285 ; Perrins v. Marine, etc. lusce. Soc. (1869), 2 E. 
& E. 317. Distd. Towle t>. National Guardian Assce. 
Soc. (1861), 3 Gilt. 42. Consd. He Universal Non-Tarill 
Eire Insce., Forbes’ Claim (1875), L. R. 19 Eq. 485. 
Apld. London Assce. v. Mansol (1879), 11 Cli. D. 363. 
ConiBd. Thomson v. Weems (1884), 9 App. Cas. 671 ; 
Joel V, Law Union & Crown Insce., [1908] 2 K. B. 863. 
Distd. Stebbii^ ». Liverpool & London & Globe Insoa. 
(1917), 86 L. J. K. B. 1156. Ooiud. Dawsons v. Bonnin, 
[1922] 2 A. C. 413. Reid. Stokes v. Cox (1856), 1 H. & 

N. 533 ; Caeenove v. British Equitable Assce. (1859), 6 

O. B. N. S. 437 ; Re Ktherlngton & Lancashire & York- 
fildre Accident Insce., [1909] 1 K. B. 691 : Coudogianls 
V. Guardian Assce., [1921] 2 A. C. 126. Mentd. Gregory 
V. Cottoroll (1865), 5 E. & B. 571 ; McMahon v. Lennard 
(1858), 6 H. L. Cas. 970 ; Mersey Dock Board v. Pen* 
hallow (1861), 7 H. & N. 329 ; A.-O. v. Sillom (1863), 
2 H. & C. 581. 

2860. Representations false but not fraudu- 

lent — Policy to be void on false & fraudulent state- 
ments.] — Scottish Provident Institution v, 
Boddam (1893), 9 T. L. R. 885 ; 37 Sol. Jo. 426. 

8861. Statement not known to be 

untrue to declarant.] — A policy of insurance on 
the life of another person, who, at the time of the 
insurance, is in a good state of health, is not 
vitiated by the non-communication by such 

E erson of the fact of his having, a few years before, 
een afflicted with a disorder tending to shorten 
life, if it appear that the disorder was of such a 
character a» to prevent the party from being 
conscious of what had happened to him while 
suffering imder it. — SwETE v, Fairlib (1833), 6 
C. & P. 1, N. P. 

Annotation: — Beld. Wheolton v. Hardlsty (1857), 8 E. A: 
B. 232. 

2862, Construction of 

M., being about to insure a life, signed a document 
which stipulated that if the declaration signed by 
M. as the basis of insurance was not in every re- 


2859 i. Truth of statements as condition 
precedent — Representations false but not 
fraudulent — Statement not knovm to be 
untrue to declarant .] — IVIiNEii v. Excel- 
Bicu Life Aj^urance Co. (1911), 16 
W. L. R. 698.—CAN. 

885911. « .U-Tho" per- 

sonal statement *’ signed by deft, con- 
tained a declaration that such state- 
ment with the proposal should form 
the basis of the contract. Deft, gave 
answers that were untrue In material 
respects to some of the questions in 
the personal statement, & signed such 


statement without reading it over ; 
— Held : the untrue answers given by 
deft, although not fraudulently given, 
avoided the contract, — Goloniai. 
Mutual Lwe Assurance Society, 
Ltd. V. De Bruyn (1911), C. P. D. 
103.— S. AF. 

h. .] — A policy, having 

lapsed, was renewed upon a declaration 
by deceased, which was agreed to be 
taken as the basis of such reoewal, 
that she was then “ in good health.” 
Diu‘ing the previous year she had been 
told several times by her znedicial ad- 


viser that an operation would he neces- 
sary ; — Held : judgment should be 
entered for deft. co. — National Mu- 
tual Life Assoov. of Australasia, 
Ltd. V. Kidman (1905), 3 G. L. R. 160. 
— AUS. 

k. Neolioenee of agent of 

insurer.] — Ballantyne v. Mutual 
Life Insurance Oo. op New York 
(1891), 17 V. L, R. 520,— AUS, 

j, Bepresenkiiione false dt frem- 

duietU.] — The application oontained 
a number of questions & answers. Sc 
at the foot was « declaration, signed 
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spect true, then the insurance would be void. 
This declaration alleged that the life had never 
been offered to or declined by another insurance 
office, which was untrue, though M. did not know 
it ; — Held : the contract guaranteed the absolute 
truth of the declaration, & M, could not recover 
on the policy. — Macdonald v. Law Union In- 
surance Co. (1874), L. K. 9 Q. B. 328 ; 43 L. J. 
Q. B. 131 ; 30 L. T. 645 ; 38 J. P. 485 ; 22 W. R. 
630. 

Annotations : — Oonsd. Re Unlvereal Non-Tariff Fire Insce., 

Forbes’ Claim (1875), L. R. 19 Eq. 485 ; Howarth t). 

Pioneer Life Assce. (1912), 107 L. T. 155. 

2863. ,] — Joel v. Law Union 

& Crown Insurance Co., No. 2858, ante, 

See^ alsOf Sub-sect. 2, C., poet. 

2864. Fraudulent misrepresentations by 

agent of insured — Acquiescence of insured.] — 
Hambrough V. Mutual Life Insurance Co. op 
New York (1896), 72 L. T. 140 ; 11 T. L. R. 
190 ; 39 Sol. Jo. 231, C. A. 

Annotations .—-Reid. Ellinger v. Mutual Life Insce. of New 

York, [1905] 1 K. B. 31 ; Joel v. Law Union & Crown 

Insoe., [1908] 2 K. B. 431 ; Dawsons v. Bonnln, [1922] 

2 A. C. 413. 

2865. Proposal form not signed by assured.] 

— Pltf. effected with an insurance co. a policy of 
insurance under the seal of the co. upon the life 
of her husband, therein called the assured. The 
policy was expressed to be issued in consideration 
of pltf. having signed a proposal being the basis 
of the contract, & it being stipulated that if the 
proposal contained any untrue statement as to 
the state of health of the assured the policy should 
be void. Upon the death of the assured pltf., 
who had duly paid the premiums, claimed the 
amount insured. The co. resisted the claim on 
the ground that the proposal on which the policy 
has been issued contained misrepresentations as 
to the assured’s health. At the hearing before 
justices of a complaint for non-payment of the sum 
insured pltf. satisfied the justices that a proposal 
produced by the co. & purporting to be signed by 
her was not signed by her or with her authority, 
& she further stated that no proposal at all had 
been signed by her or with her authority ; — Held : 
the CO. having issued the policy & received the 
premiums were estopped from contending that in 
consequence of the want of a proposal there was 
no contract ; that the mere fact that pltf. instead 
of confining her evidence to the disproof of the 
proposal put forward by the co., made the admis- 
sion, irrelevant to her own case, that there had 
been no proposal at all did not prevent her from 
taking the benefit of that estoppel ; & the co. 
were liable on the policy. — Pearl Life Assur- 


ance Co. V. Johnson, Same v. Greenhalgii, 
[1909] 2 K. B. 288 ; 78 L. J. K. B. 777 ; 100 L. T. 
483 ; 73 J. P. 216, D. C. 

Annotation: — ^Mentd. Tofts v. Pearl Life Assce. (1913), 

110 L. T. 190. 

2866. Liability of re-insurer.] — Aus- 

tralian Widows’ Fund Life Assurance Society, 
Ltd. V. National Mutual Life Assocn. of Aus- 
tralasia, Ltd., No. 3131, poet. 

(b) As to Particular Maiiere. 

2867. Former proposals for insurance — Health 
of relatives.] — Anderson v. Fitzgerald, No. 2859, 
ante, 

2868. .] — Macdonald v. Law Union In- 

surance Co., No. 2862, ante. 

2869. .] — In the proposal to an insurance 

CO. for an insurance on his life, the assured had 
made certain statements as to his health & pre- 
vious applications for insurance, & had also 
agreed that these statements were by him “ war- 
ranted to be true, & were offered to the co. as a 
consideration of the contract.” A policy was 
afterwards issued by the co. in consideration of 
the application for the poUcy, which was thereby 
made a part of the contract, & of the payment of 
the premium. In an action upon the policy by 
the administrator of the assured : — Held : by the 
agreement in the proposal, the truth of the state- 
ments, therein warranted, was a condition pre- 
cedent, &, the statements being in fact untrue, 
defts. were not liable under the policy. — Ham- 
brough V . Mutual Life Insurance Co. of New 
York (1895), 72 L. T. 140 ; 11 T. L. R. 190 ; 39 
Sol. Jo. 231, C. A. 

Annotations Consd. Ellinger v. Mutual Life Insco. of New 

York, [1905] 1 K. B. 31 ; Joel v. Law Union & Crown 

Insce., [1908] 2 K. B. 431. Refd. Dawsons v. Bonnin, 

[1922] 2 A. C. 413. 

2870. Former illness.] — A policy of assurance 
effected by T. on his own life was subject to a 
condition that it was to be void “ in case any 
fraudulent or untrue statement was contained in 
any of the documents deposited with the co. in 
relation to the assurance by the assm’ed.” Among 
such documents was one called the ” personal 
statement,” containing questions which T. was 
required to answer, with his answers. The first 
question related to certain specified diseases. 
The following are the other material questions & 
answers : — Q. Whether had since infancy any & 
what other disease requiring confinement ? A. 
No. Q. How often has medical attendance been 
requiied ? A. One year ago. Q. How long did 
such attendance continue? A. About a week. 


by the assured, that to the best of his 
knowledge & belief the foregoing 
Btatemouts &c other particulars were 
true, & that the declaration should 
form the basis of the contract. It 
was found that these answers were 
untrue, & that the information was wil- 
fully withheld from & was material to 
be stated to the oo. : — Held : these 
answers constituted a breach of the 
express contract between the parties, 
& therefore the policy was void. — 
Russell v. Canada Life Assurance 
Co. (1882), 32 C. P. 266; affd- 8 A. R. 
716.— CAN. 

m. .] — Fitzrandolph v. Mu- 
tual Relief Society op N. S. 
(1890), 17 S. O. R. 333.— CAN. 

n. .]— Metropolitan Life In- 
surance w. V. Montreal Coal & 
Towing Co. (1904), 35 S. C. R. 266.— 
CAN. 

PART IV. SECT. 9, SUB-SECT. 2.— 

A. (b). 

2867 i. Former proposals for insur- 


ance — Health of relatives.] — Action on a 
life insurance policy, dismissed, on the 
grounds that insured had made mis- 
representations as to other insurance, 
state of health & cause of death of other 
members of her family. — Dupkrk v. 
London & Lancashire Life Assur- 
ance Co. (1909), 6 E. L. R. 232. — CAN, 

2868 i. .] — In regard to an in- 

suranoe upon deft.’s own life : — Held : 
there was no oontraot, because the 
statement in the application that no 
co, had over declined to assure deft.’s 
life was admittedly untrue, & this, under 
a provision oontedned in the applioation, 
avoided the policy. — Imperial Life 
Assurance Co. of Canada v. Audett 
(1912), 20 W. L. R. 372 : 1 W. W. R. 819 ; 
6 D. L. R. 354 ; 4 Alta. L. R. 204.— CAN. 

o. Oenerai state of health.] — In an 
applioation for Insurance, signed by 
appot., appet. deolarod that to the 
best of my knowledge, information & 
belief, my health is good. I usually 
enjoy good health,” & agreed that 
” such statememts with this declara- 


tion, shedl form the basis of the con- 
tract for such assurance ” : — Held : 
these declarations did not constitute 
an absolute warranty, but were only 
statements to the boat of the know- 
ledge, information & belief of the 
assured. — Sawyer v. Mutual Life 
Assurance Co. of Canada (1912), 
22 W. L. R. 418 ; 8 D. L. R. 2 ; 2 
W. W. R. 508 ; 22 Man. L. R. 613.— CAN. 

p. .] — Hutchison v. National 

Loan Fund Life Assurance Co. 
(1845), 7 Dunl. (Ct. of Sess.) 467 ; 17 
So. Jur. 253.— S(30T. 

q. Affe of insured.] — In a case 

where an innocent misstatement of 
age has been made by an insured. 
Insurers were permitted to deduct from 
the total amount due under the policy 
the amount of the diflerenoe of the 
premiums that would have been pay- 
able had the life been truly stated. — 
Meadway v. Rhodes (1890), 16 

V. L. R. 115.— AUS. 

r. Proof .] — Administratrix in 

A A 2 
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Insurance. 


Sect, 9 . — JRepreseniationj concealmeni and warran' 
ties: Sub-sect, 2, A. (&), <£: B."] 

Q. For what disease or diseases ? A. Disordered 
stomach. Q. For what period confined to the 
house or the bed ? A. A week. Q, How long 
is it since these circumstances occurred ? A. 
One year. Q. Name & address of the medical 
attendant or attendants employed on occasion 
of such disease ? A. Dr. R. The facts were 
that, subsequent to the occasion on which he was 
attended by Dr. R, & before he made the answers 
referred to, he had another & very dangerous 
disease, for which he was attended by three other 
medical men : — Held : the person^ statement 
contained an untrue statement, &, consequently, 
the policy was avoided. — C azenove v. British 
Equitable Assurance Co. (1860), 29 L. J. C. P. 
160 ; 1 L. T. 484 ; 6 Jur. N. S. 826 ; 8 W. B. 
243, Ex. Ch. 

2871. Temperance.] — A. applied to an insurance 

office to effect a policy on h^ life. He received a 
printed form of proposal containing questions. 
Among these was the following : — Q. (a) Are 
you temperate in your habits ? (6) And have 

you always been strictly so ? A. (a) “ Tem- 
perate ; ” (b) “ Yes.” Subjoined to the printed 
questions was a declaration, which A. signed, to 
the effect that the foregoing statements were true, 
& that the assured agreed that this declaration 
should be the basis of the contract, & that if any 
untrue averment, etc., was made the policy was 
to be absolutely void & all moneys received as 
premium forfeited. The policy recited the above 
declaration as the basis of the contract. After 
A.’s decease the insurance company refused pay- 
ment of the policy on the ground that the above- 
mentioned answer was false in fact. In an action 
on the policy : — Held : the declaration of A., 
taken in connection with the policy, constituted 
an express warranty that the answer to the 
question was true in fact ; & as the evidence 
cleaily proved that A.’s averment as to his tem- 
perance was untrue, the policy was absolutely 
null & void. 

The question must, in my opinion, be inter- 
preted according to the ordinary & natural mean- 
ing of the words used, if that meaning be plain 
& unequivocal, & there be nothing in the context 
to qualify it. On the other hand, if the words 
used are ambiguous, they must bo construed 
contra proferentes & in favour of the assured 
(Lord Watson). — Thomson v, Weems (1884), 

9 App. Cas. 671, H. L. 

Annotations: — Consd. Yorke r. Yorkshire Insce., [19I8J 1 

K. B, 662 : Dawsons V. Bonnin, [1922] 2 A. C. 413. Apld. 
Paxman v. Union Assce. 8oo. (1923), 39 T. L. li. 424. 
Eeld. ElUnger v. Mutual Life Insce. of New York, [1905] 

1 K. B. 31 ; Joel v. Law Union & Crown Insoe., [1908] 

2 K. B. 863 ; Sparenborg v. Edinbu^h Life Assce., [1912] 

1 K.' B, 195 ; Australian Widows* Fund Life Assce. Soc. 
V. National Mutual Life Assocn. of Australasia, [1914] 
A. C. 634 ; Union Insce. Soc. of Canton v. Wills, [1916] 

1 A. C. 281 ; Yorkshire Insce. v. Campbell (1916), 86 

L. J. P. C. 85; Condogianis v. Guardian Assce., [1921] 

2 A. C. 125. 

B, Construction of Particular Warranties. 

2872. Life warranted good.] — Concealment of 
circumstances on a life insurance not so fatal, 
if the life be warranted good, as if it be a common 
insurance. — Ross v. Bradshaw (1761), 1 Wm 
Bl. 312; 96E. R. 176. 

2878. Assured suffering from gout.] — 


Willis v. Poole (1780), 2 Park’s Marine Insur- 
ances, 8th ed. p. 935. 

2874. Statement as to Information & belief 

only.] — Stackpolb v, Simon (1779), 2 Park’s 
Marine Insurances, 8th ed. p. 932. 

2875. Disorder tending to shorten life.] — It is 

not to be concluded that a disorder with which a 
person is afflicted before he effects an insurance 
on his life, is a ” disorder tending to shorten life ” 
within the meaning of the declaration required 
by the insurance office, from the mere circum- 
stance that he afterwards dies of it, if it be not a 
disorder which generally has that tendency. — 
Watson v. Mainwarino (1813), 4 Taunt. 763 ; 
128 E. B. 630. 

2876. Affection of lungs.] — Assumpsit on 

a policy of assurance on life, one of the terms of 
which was, that it should be void if anything stated 
by the assured, in a declaration or statement 
given by him to the directors of the insurance 
CO. before the execution of the policy, should be 
untrue. In this declaration the assured stated 
that ” he was at that time in good health, & not 
afflicted with any disorder, nor addicted to any 
habit tending to short-en life ; that he had not at 
any time been afflicted with insanity, rupture, 
gout, fits, apoplexy, palsy, dropsy, dysentery, 
scrofula or any affliction of the liver ; that he had 
not had any spitting of blood, consumptive 
symptoms, asthma, cough or other affection of 
the lungs ; & that one T. was at that time his 
usual medical attendant.” The declaration in 
the cause averred the truth of this declaration & 
statement of the assured. Deft, pleaded pleas, 
respectively alleging, that the declaration & state- 
ment of the assured was untrue in this, that at 
the time of making it he had had spitting of 
blood, consumptive symptoms, an affection of 
the lungs, an affection of the liver, & a cough of 
an inflammatory & dangerous nature ; that at 
that time he was affected with a disorder tendii^ 
to shorten life ; that he was not at that time in 
good health ; A, that he had falsely averred 
therein tliat T. was his usual medical attendant. 
Issues were joined on these pleas. Deft, proved 
at the trial, that, about four years before the 
policy was affected, the assured had spit blood, 
& had subsequently exhibited other symptoms 
usual in consumptive subjects ; & that he died 
of consumption three years after the date of the 
policy. The judge, in summing up, read over the 
several issues to the jury, & in the course of it 
stated to them, that it was for them to say whether 
at the time of his making the statement set forth 
in the declaration, the assured had had such a 
spitting of blood, & such affection of the lungs & 
inflammatory cough, as would have a tendency 
to shorten his life : — Held : this was a misdirec- 
tion ; for that, although the mere fact of the 
assured having spit blood would not vitiate the 
policy, the assured was bound to have stated that 
fact to the insurance co., in order that they might 
make inquiry whether it was the result of the 
disease called spitting of blood. — Geach v. Ingatx 
(1846), 14 M. & W. 96 ; 15 L. J. Ex. 37 ; 9 Jur. 
691 ; 163 E. R. 404. 

Annotalions ReM. Ashby v. Bates (1846), 15 M. & W. 

589. Mentd. Thom v. Blgland (1853), 1 W. R. 290. 

2877. Insanity ol relations.] — Duff v. 

(1862), 20 L. T. 0. S. 71. 


the pi'oofg of death stated the age 
of the insured as being two years more 
than his own representation of his age 
in the application. Defts. pl^jtded 
rolBreprosontatlon of age by deceased, 
6c relied on the claim papers as proving 


* pith was not bound by 
the statement in the claim papers. — 
Hayes V. Union Mutual Life Assur- 
Co. (1879), 44 U. C. R. 360.— 

CAN. 

.] — OiUBNTAL Government 


Skcurtty Life Assurance Co. v 
harat Chandra Chattkrji (1895) 
1. L. R. 20 Bom. 99.— XND. 

A. .] — Sweeny v. Promote! 

laFR Absubanoe Co. (1803), 14 I. 0 
L. 11. 476.— IR. 
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2878. Warranty that assured “ not aware 

of — Knowledge of disorder but not that it tended 
to shorten life.] — Upon effecting a policy on his 
life, in Feb. 1855, the proposed assured signed a 
declaration, as the basis of the insurance, ^/ating 
“ that his age did not exceed twenty-nine years ; 
that he had had the small-pox or cow-pox ; that 
he had not had certain specified diseases ; that 
no proposal to insure his life had been declined at 
any office ; that he was then in good health, & 
did ordinarily enjoy good health ; & that he was 
not aware of any disorder or circumstance tending 
to shorten his life, or to render an insurance on 
his life more than usually hazardous, unless any- 
thing stated in answer to certain questions which 
preceded the declaration might be so considered.” 
— In an action upon the policy, by the adminis- 
trator of the assured, it appeared, that, in 1853 
& 1854, deceased had had two severe bilious 
attacks. A medical man who had attended him i 
on those occasions stated that there was nothing 
in those illnesses which tended to shorten his life 
or to render it less insurable, & that his state of 
health after them was as good as ever. Two other 
medical men, one of whom had seen him on the 
last occasion, stated, that, in their judgment, 
those illnesses did tend to shorten his life & to 
render him ineligible for insurance ; but it did 
not appear that their opinions had ever been 
communicated to the assured. The judge told 
the jury, that, “ if the assured honestly believed 
at the time he made the declaration, that the 
bilious attacks had no effect upon his health, & 
did not tend to shorten his life or to render an 
insurance upon it more than usually hazardous, 
the fact that he was aware that he had had those 
attacks, even though, without his knowledge, 
they had such a tendency, would not defeat the 
policy ” : — HeM : this direction was correct. — 
Jones v. Provincial Insurance Co. (1857), 3 
0. B. N. S. 05 ; 20 L. J. C. P. 272 ; 30 L. T. O. S. 
102 ; 3 Jur. N. S. 1004 ; 5 W. R. 885 ; 140 E. R. 
602. 

Annoialioiis : — Apld. BritiHh Equitable Insce. r. G. W. Ry. 

(1 868 ), 3S L. J. Cl», 132. Mentd. Horlor v. Carpenter (1857), 

3 C. B. N. S. 173 ; Banbury v. Bank of Montreal, 11918] 

A. C. 626. 

2870. Intemperance.] — In an action on a 

life policy, based upon answers by the assured to 
certain questions (inter alia). ‘‘ If of sober A 
temperate habits ? ” ‘‘If aware of any disorder 
or circumstance tending to shoiien life, etc. ? ” 

‘‘ Is there any other & what information touching 
the past or present state of health which the co. 
ought to be made acquainted with ? ” ‘‘ Name & 

address of ordinary medical attendant.” It 
appearing that the assured had in the year pre- 
ceding that in which the policy was effected, & 
in the very same year, been attended for the effects 
of severe drinking ; on the last occasion, a month 
or two before the policy, for delirium tremens, of 
which he in two years’ time died ; & that the 
medical man who had attended him for several 
years before the policy, & down to his death, was 
not mentioned as the ordinary medical attendant ; 
— Held : this justified a verdict for defts., even 
though the answer to the later question was 
bond fide. — Hutton v. Waterloo Life Assur- 
ance Co. (1869), 1 F. & F. 736, N. P. ; previom 
proceedings^ 33 L. T. O. S. 136. 

2880. .] — Jay v. Gresham Life In- 

surance Co. (1874), 38 J. P. Jo. 726. 

2881. Usual medical attendant.] — A female, 
upon whose life it was proposed to effect an 
insurance, was represented to the insurers in 
Dec. 1822, by A., a medical man, as enjoying 


ordinarily a good state of health. The same 
representation was repeated by A. in Mar., & the 
insurance was effected in Apr. 1823. Between 
Dec. 1822, & Mar. 1823, she had been ill with a 
pulmonary attack, & was attended by B., but no 
disclosure of these circumstances was made to the 
insurers. In Apr. 1824, she died of pulmonary 
disease. On motion for a new trial ; — Held : the 
jury ought to have been called on to consider 
whether the illness in 1823, & the attendance of 

B. , ought to have been disclosed to the insurers, 
& it was not sufficient t-o direct them generally, 
to consider whether or not there had been any 
misrepresentation. — Morrison v. Muspratt (1827), 
4 Bing. 60 ; 12 Moore, C. P. 231 ; 6 L. J. O. S. 

C. P. 63 ; 130 E. R. 690. 

Annotations : — Apld. Llndenau v. Desborough (1828), 8 

B. & C. 586. FoUd. Everett v. Desborough (1829), 5 

Bing. 503. Reid. Wheelton v. Hardisty (1857), 8 E. & B. 

232. 

2882. ,] — Everett v. Desborough, No. 

2911, post. 

2883. .] — Huckman V. Fbrnie, No. 2913, 

post. 

2884. .] — Cazenove v. British Equitable 

Assurance Co., No. 2870, ante, 

2885. .] — Hutton v. Waterloo Life 

Assurance Co., No. 2879, ante. 

2886. -.] — Jay v. Gresham Life Insurance 

Co. (1874), 38 J. P. Jo. 725. 

2887. Not afflicted with, nor subject to, fits — 
Fit as result of accident.] — Where a policy of in- 
surance contains a warranty that the assured ‘‘ has 
not been afflicted with, nor is subject to, gout, 
vertigo, fits,” etc., such warranty is not broken by 
the fact of the assured’s having had an epileptic 
fit in consequence of an accident. To vacate such 
policy it must be shown that the constitution of 
the assured was naturally liable to fits, or by 
accident or otherwise had become so liable. — 
Chattock V. Shawe (1835), 1 Mood. & R. 498, 
N. P. 

2888. Sober & temperate.] — In an action to 
recover the amount of a policy upon a life insur- 
ance, where the rules of the society stipulate that 
the insured shall be of sober and temperate habits, 
it is sufficient, upon a plea denying the sober & 
temperate habits of the insured, for defts. to show 
that his habits were intemperate, & it Ls no answer 
to tliis plea, that pltf. prove the intemperance not 
to have been to such a degree as to injure the 
health of the insured, or to shorten his life. — 
Southcombe V. Merriman (1842), Car. & M. 286, 
N. P. 

2889. .] — Jay r. Gresham Life Insurance 

Co. (1874), 38 J. P. Jo. 726. 

2890. “ Strictly ** temperate.] — Thomson 

V, Weems, No. 2871, ante, 

2891. .] — Dennan V, Scottish Widows’ 

Fund Ijcfe Assurance Society (1886), 2 T. L. R. 
625 ; on appeal, (1887), 3 T. L. R. 347, C. A. 

2892. Existence of previous disease.] — Morri- 
son V. Muspratt, No. 2881, ante, 

2898. .] — Cazenove v, British Equitable 

Assurance Co., No. 2870, ante, 

2894. Gout.] — PowKES v. Manchester & 

London Assurance Assocn., No. 2846, ante, 

2895. Miscarriage*] — A life policy was 

granted in consideration of the premiums & of 
certain declarations made on the application for 
such policy which were made part of the policy, 
by which defts. agreed to pay a sum of money on 
the death of the assured ‘* under the following 
terms and conditions. .... (2) This policy, 
except as provided herein, will be indisputable 
from any cause (except fraud) after it shedl have 
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ties: Sub-sect, 2, B., C.t -P.> E. & .F.] 

been continuously in force for two years. In 
the declaration the question was asked ; “ Have 
you ever had any . . . illness or infirmity . . . ? 

& the answer of the assured was, “ No.** As a 
matter of fact, ten years before the policy was 
granted the assured had a miscarriage, & a doctor 
had to remove the fmtus from the womb. The 
policy had been in force for tliree years before the 
death of the assured : — Held : a miscarriage was 
not an illness or infirmity within the meaning of 
the question, but that, even if it were, no fraud 
being alleged, the policy having been in force for 
two years it was indisputable, as the w'ords 
“ except as provided herein ” only applied to the 
terms & conditions, &; not to the whole policy. — 
Anstey V. British Natural Premium I^ife 
Assocn., Ltd. (1908), 99 L. T. 1C ; 24 T. L. R. 
591 ; affd., 99 L. T. 7C5. 

28961 Insomnia & drug habit — Medical 

evidence as to materiality.] — (1) A printed form 
of proposal, dated Dec. 12, 1916, for a iiolicy of 
life insurance contained a number of questions 
including the following : — Q. “ \^liat illnesses 
have you suffered ” A. “ None of any conse- 
quence.” The intending assured also signed a 
declaration to the effect that the statements in 
the proposal were true & that the declaration & 
proposal should be the basis of the contract 
between him & the insurance co.. Sc that if any 
material information had been withheld, or if any 
of the statements had not been made truly, the 
insurance should be void. A pohey was issued 
which provided that the proposal Sc declaration 
should form the basis of the contract. After the 
death of the assured the insurance co. refused 
pa^^ent of the policy, & in an action on the 
policy defts., the insurance co., pleaded that the 
above answer & certain other answers were untrue 
Sc that the assured had failed to disclose that he 
suffered from heart trouble & insomnia & was 
addicted to the veronal habit. The jury found 
that the assured had suffered from an iUness of 
consequence in 1911 but they found in favour of 
pltfs. as to the other matters alleged in the 
defence : — Held : the question as to what ill- 
nesses the assured had suffered was not ambiguous 
Sc the answer thereto was not a mere expression 
of opinion, & the untruth of the answer rendered 
the policy void. 

The word “ sober and temperate ” in a proposal 
for life insurance refer only to the use & abuse of 
alcohol Sc are inappropriate to drug habits. 

(2) The evidence of medical men as to the 
materiality of facts not disclosed by an assured, 
is admissible in an action on a policy of life insur- 
ance. — Yorke V. Yorkshire Insurance Co., 
[1918] 1 K. B. 662 ; 87 L. J. K. B. 881 ; 119 L. T. 
27 ; 34 T. L. R. 363 ; 62 Sol. Jo. 603. 

2897. Previous proposals for insurance.] — 
Anderson v. Fitzgerald, No. 2859, ante. 

2898. .] — Scottish Provident Institu- 

tion V. Boddam (1893), 9 T. L. R. 385 ; 37 Sol. 
Jo. 426. 

2899. .] — Hambrough v. Mutual Life 

Insurance Co. of New York, No. 2869, ante. 

2900. Description of residence — Temporary 
residence only.] — In a form of proposal to an 
assurance office for a policy of life insurance, the 
residence of the proposer was stated to be ” 191, 
Groat Ancots-st., Manchester.” 

The proposer was at the time temporarily 
stajdng at the address given, & really resided in 
Ireland, whither he returned three months after- 


wards. The proposer agreed that, if anything 
contrary to the truth were stated in the proposal 
the policy to be granted in piusuance thereof 
should be absolutely void ; — Held : in an action 
on a policy issued in accordance with the proposal, 
that the declaration of the assured as to residence 
was not, according to the true construction of the 
word in the form of proposal, untrue so as to 
render the policy void. — Grogan v. London Sc 
Manchester Industrial Assurance Co. (1886), 
63 L. T. 761 ; 60 J. P. 134 ; 2 T. L. R. 76, D. C. 

2901. Warranty against suicide whether sane or 
insane — Suicide during insanity.] — Ellinger & Cp. 
V. Mutual Life Insurance Co. op New York, 
No. 2965, post. 

C. Declaration and Policy to he Read Together. 

2902. Declaration made basis of contract — 
Policy providing only against intentional misstate- 
ment — Innocent misstatement In declaration — As 
to previous illness.] — A life policy of insurance was 
entered into with a co. on the life of H., which was 
founded on a written declaration of the assured 
agreed to be the basis of the contract between the 
parties, & contained a proviso that ” if any state- 
ment in the declaration, which declaration should 
be considered as much a part of that policy as if 
the same had been actually set forth therein, was 
untrue, or if the assurance by the policy should 
have been effected by or through any Avilful 
misrepresentation, concealment or false averment 
whatsoever, or if the said H. should to to any place 
beyond the limits of Europe, etc., the policy should 
be void, & all moneys paid in respect thereof should 
be forfeited to the said Association.” The 
proposal & declaration contained the usual 
particulars, Sc proceeded as follows : ” I do hereby 
declare that the above written parti culai’s are 
correct Sc true throughout, &; I do hereby agree 
that this proposal & declaration shall be the basis 
of the contract between me Sc the Manchester Sc 
London Life Assurance Association, & if it shall 
hereafter appear that any fraudulent concealment 
or designedly untrue statement be contained 
therein, then all the money which shall have been 
paid on account of the assurance made in conse- 
quence hereof shall bo forfeited, Sc the policy 
granted in respect of such assurance shall be 
absolutely null & void”: — Held: the policy & 
declaration must be road together. Sc so reading 
them the policy was not avoided by an untrue 
statement in the declaration, unless designedly 
untrue. — Fowkes v. Manchester Sc London 
Assurance Assocn. (1863), 3 B. & S. 917; 2 
New Rep. 112 ; 32 L. J. Q. B. 153 ; 8 L. T. 309 ; 
11 W. R. 622 ; 122 E. R. 343 ; previous proceedings 
(1862), 3F. &P. 440, N. P. 

Annotation: — FoUd. Hemmlngs v. Sceptre Life A«Bocn., 

11905] 1 Ch. 365. 

2903. As to age of assured.] — 

A policy of life assurance was granted upon 
the basis of a proposal which concluded 
with a declaration that the answers given in the 
proposal were true to the best of the pro- 
poser’s knowledge Sc belief, Sc an agreement that 
the proposal Sc declaration should be the basis of 
the contract. Sc that if it should thereafter appear 
that the proposer had made any untrue statement 
therein the policy should bo void Sc the premiums 
forfeited. In the proposal the assured made a 
mistake as to her age, Sc stated that she was three 
years younger than she was. The policy, after 
reciting the declaration Sc the statement by the 
assured as to her age, evidence of which the insur- 
ance CO. required to be produced, provided for the 
payment by the co. of the policy moneys upon 
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proof of the death of the assured, or of her having 
attained the age of sixty years, & it contained a 
proviso for avoidance of the policy & forfeiture 
of the premiums in the event of the policy having 
been obtained by wilful misrepresentation. After 
discovery of the mistake as to the age of the assured 
the CO. accepted two annual premiums : — Held : 
(1) the declaration was to be read with the policy, 
& the CO. were not entitled to avoid the policy & 
forfeit the premiums unless the statement in the 
proposal was designedly untrue, although upon the 
discovery of the mistake they might have declined 
to continue the policy upon returning the back 
premiums ; (2) by accepting premiums after 

knowledge of the facts they must be taken to have 
affirmed the policy as it stood, & conseciuently 
they were bound to pay the policy moneys upon 
the assured actually attaining the age of sixty 
years, & were not entitled to postpone payment 
until the assured had attained that age upon the 
assumption of her age at the date of the ijroposal 
having been as therein stated. — Hemmings v. 
Sceptre Life Assocn., Ltd., [1906] 1 Ch. 365 ; 
74 L. J. Ch. 231 ; 92 L. T. 221 ; 21 T. L. R. 207. 

D. Declaration Deemed to Continue up to Completion 

of Contract. 

2904. Change of medical attendant — Duty to 
communicate.] — In July, 1863, B. negotiated for 
the insurance of his life in pltf.’s office, & in filling 
up the usual declaration as to his health & habits 
of life, stated that he could not remember when 
he was last ill, & that he was then & always had 
been enjoying good health. After examination 
by the medic^ officer of the co., he was accepted 
as a first-class life. In Aug. preceding the com- 

letion of the contract, B. became alarmed about 
is health, & went to consult a physician other 
than his ordinary medical attendant, who warned 
him that he was in a dangerous state of health, & 
prescribed for him. B. never communicated this 
circumstance to the co. In Sept, the premium 
was paid & the policy effected. On the receipt for 
the premium was indorsed a condition that if any 
variation should have taken place in the health 
of the assured since the date of the medical 
examination <fc before actual payment of the 
premium, the receipt should be void. Eight 
months afterwards B. died ; it was not proved 
satisfactorily of what disease : — Held : the non- 
communication to the co. of his change in health & 
visit to the physician was fraudulent & vitiated 
the policy. — British Equitable Insurance Co. 
V. Great Western By. Co. (1869), 38 L. J. Ch. 
314 ; 20 L. T, 422 ; 17 W. R. 561, L. JJ. 
Annotation : — Befd. Hoaxo v. Breiurldife (1872), L. R. 14 

Eq. 522. 

2905. Material alteration of olreumstanoes.] — 

Canning v. Farquhar, No. 2906, poet, 

2906. Material alteration in health.] — A promise 
to issue a policy of life insurance on payment of 
premium does not bind an insurance co. to accept 
the premium, if there is a material alteration in 
the circumstances of the assured at the time of the 
tender of the premium, from the circumstances at 
the time when the promise was made. 

A proposal was made to an insurance co. for an 
insm’ance on the life of the proposer^ who made, 
on a form issued by the co., statements as to his 
state of health & other matters, & a declaration 
that the statements were true & were to be taken 
as the basis of the contract. The proposal was 
accepted at a specified premium, but upon the 
terms that no insurance should take effect till the 
premium was paid. Before tender of the premium, 
there wa3 a material alteration in the state of the 


health of the proposer, & the co, refused to accept 
the premium or to issue a policy : — Held : the 
nature of the risk having been altered at the time 
of the tender of the premium there was no contract 
bining the co. to issue a policy. Qu. : whether 
if there had been no alteration in the risk, the co. 
would have been legally entitled to refuse to accept 
the premium & to issue a policy. — C anning v. 
Farquhar (1886), 16 Q. B. D. 727 ; 65 L. J. Q. B. 
226 ; 54 L. T. 350 ; 34 W. R. 423 ; 2 T. L. R. 
386, C. A. 

Annotations: — Distd. Roberts v. Security Co. (1896), 66 

L. J. Q. B. 119. FoUd. Harrington v. Pearl Life Assoe. 

(1914), 30 T. L. It. 613. Reid. lie Yager & Guardian 

Assoe. (1912), 108 L. T. 38 ; AUis Chalmers Co. v. Fidelity 

Sc Deposit Co. of Maryland (1913), 29 T. L. R. 506. 

2907. .] — Harrington v. Pearl Life 

Assurance Co., Ltd. (1914), 30 T. L. B. 013, 

C. A. 

F. Referees. 

2908. Whether agent of insured.] — ^Wheelton 
V. Hardisty, No. 2846, ante. 

2909. Misrepresentation by referee — Whether 
within clause avoiding policy for fraud.] — Wheel- 

I TON V. Hardisty, No. 2845, ante. 

F. Insurance for Benefit of Third Party. 

2910. Whether life insured agent of assured — 
Misrepresentation by life insured — Innocence of 
assured.] — When an insurance is effected on the 
life of a third person, by a creditor, & misrepre- 
sentations are made by the party whose life is 
insured, of the state of liis health ; this will 
vitiate the policy, though the creditor for whose 
benefit the policy was effected, was ignorant of 
the representotions being false, & though the party 
did not die of the disease he was then afflicted with. 

Though the party here was an annuity creditor 
of the insured, yet, if he allowed the latter to make 
these representations when the policy was effected, 
he is bound by them ; &, however hard it may be 
on pltf., the rules of law must be adhered to 
(Abbott, C.J.). — Maynard v. Rhode (1824), 1 
C. & P. 300 ; 5 Dow. & Ry. K. B. 266 ; 3 L. J. O. S. 
K. B. 64. 

Annotations: — FoUd- Everett r. Deeborough (1829), 5 Bing. 

503. Distd. Wheelton v. Hardisty (1857), 8 E. & B. 232. 

2911. .] — In an insurance upon 

the life of another, the life insured, if applied to 
for information, is, in giving such information, 
impliedly the agent of the party insuring, who is 
bound by his statements, & must suffer if they are 
false, although he is unacquainted with the life 
insured, & the servant of the insurance office 
undertakes to do all that is required by his office. 
Pltf. effecting an insurance on the life of H., with 
whom he was unacquainted, desired the agent of 
the insurance office to do all that was requisite. 
The agent knew H. well, &; made the usual 
enquiries. One of the terms of the contract was, 
a reference to the usual medical attendant of the 
life insured. H. having given a false reference : — 
Held : pltf. could not recover. 

I think we may decide this point on the general 
rule of law, that tbe principal is responsible for 
any representations made oy his agent relating 
to the business in hand (Best, C.J.). — Everett v. 
Desborough (1829), 6 Bing. 503 ; 3 Moo. & P. 
190 ; 7 L. J. O. S. C. P. 223 ; 130 E. R. 1155. 
Annotation : — Dlltd. Wheelton v. Hardl«ty (1857), 8 E. B. 

232, 

2912. .] — Wheelton v. Hab- 

DiSTY, No. 2846, ante. 

2913. Non-disclosure^ byT life insured^ — 

(1) In an action on a policy of insurance effected 
by pltf. on the life of his wife, the declaration 



Insurance. 


360 


Sect. 9. — Rewesentation, concealment and warrant 
ties: Swj-sect. 2, F. Sects. 10 11 : Sub-eect. 1»] 

averred that pltf. had made statements {infer alia), 
that the wife was not afflicted with any disorder 
which tended to shorten life, & that she had led, 
& continued to lead, a temperate life. Deft, 
pleaded, that before the making of the policy, & 
on divers times after that day, the wife had been 
& was afflicted with certain disorders, maladies, or 
diseases, to wit, delirium tremens & erysipelatous 
inflammation of the legs, all which pltf. before & 
at the time of the making of the policy well knew. 
It appeared that at the time the policy was 
effected, the wife had been examined at the 
insurance office, & answered several questions put 
to her, but did not apprise the co. of her having 
been affected with those complaints. The jury 
found that pltf. had not any knowledge of her 
having had these disorders : — Held : upon the 
issue raised on these pleadings, the vidfe not being 
the general agent of the husband to effect the 
policy, but only sent to answer particular questions, 
her knowledge was not in this respect the know- 
ledge of the husband. 

(2) The wife had for several years been attended 
by A. up to her marriage with pltf., & nearly to 
the time when the policy was effected. After her 
marriage, C., the medical attendant of her 
husband’s family, had, on one or two occasions, 
when called in to the other members of the family, 
prescribed for her for a cold or some trifling matter. 
In answer to the question put to her at the office, 
Who is your usual medical attendant ? ” she 
replied, “ C. ” : — Held : the judge ought not to 
have left it to the jury on this evidence, to say 
which of the two was her usual medical attendant, 
but whether C. could be called her usual medical 
attendant at all. — Huckman v. Fernie (1838), 
3 M. & W. 505 ; 1 Horn & H. 149 ; 7 L. J. Ex. 
163 ; 2 Jur. 444 ; 150 E. R. 1245. 

Annotations : — As to (1) Refd. Wheelton tJ. Hardisty (1857), 
8 E. & B. 232. Ohicrally, Reid. Elkin v. Janson (1845), 
14 L. J. Ex. 201 ; Geach v. InfraU (1845), 14 M. & W. 95 ; 
Jjeete v. Greehara Life Insce. Soc. (1851), 15 Jur. 1101 ; 
Griffiths V. Fleminff, [1909] 1 K. B. 805. Hentd. Booth v. 
Mlllns (1840), 15 M. & W. 009 ; Edwards r, Matthews 
(1847), 16 li. J. Ex. 291 ; Brandford v. Freeman (1850), 5 
Exch. 7.34 ; Clack v. Clack, [1906] 1 K. B. 483. 

2914. .] — (1) A party whose life is 

insured is not the general agent for the assured ; 
& therefore the policy is not void by reason that 
such party failed to communicate a material fact, 
as to which he was not interrogated by the 
insurers, unless he was aware of the materiality 
of the fact, & studiously concealed it. 

(2) It is a question of fact for the jury whether 
a fact, not communicated, was under the circum- 
stances one which the assured ought to have 
communicated. — Rawlins v. Desborough (1840), i 


2 Mood. & R. 328, N. P. ; previous proceedings 
(1837), 2 Mood. & R. 70, N. P. ; (1838), 2 Jur. 135. 

Annotations : — As to (1) Distd. Wheelton v. Hardisty (1857), 
8 E. & B. 232. Oenerally.Bield. Geach v. Ingall (1845), 
14 M. & W. 95 ; Ashby v. Bates (1846), 15 M. & W. 589. 


Sectt. 10.— commencement AND DURATION 

OF RISK. 

2916. Policy “from “ specified date.] — Howard’s 
Case (1699), Holt, K. B. 105 ; 2 Salk. 625 ; 90 
E. R. 1006. 

Annotation: — Mentd. Ttc Shurey, Savory v. Shurey, [1918] 
1 Ch. 263. 

2916. Lapse by non-payment of premiums — 
Death of party insured — Renewal premium accepted 
without knowledge of death.] — Pritchard v. Mer- 
chants’ & Tradesman’s Mutual Life Assurance 
SociEry, No. 2935, post. 


Sect. 11.— CONDITIONS IN THE POUCY AND 

AVOIDANCE. 

Sub-sect. 1. — Payment of Premiums. 

2917. What amounts to payment — Whether 
entry in insurer’s books — Debiting agent.] — Tlie 
premium payable upon a life policy became due on 
Mar. 15, but was not paid until Apr. 12, when the 
country agent, through whom the insurance liad 
been effected, gave a receipt for the amount of the 
premium. TTio instructions given by the co. to 
the agent were, that the premium on every life 
policy must be renewed within fifteen days from 
the time of its becoming due ; if not paid within 
that time, that he was to give immediate notice to 
the office of such fact, & in the event of his omitting 
to do so, that his account would be debited for the 
amount, after the fifteen days had expired. No 
notice was given to the co. of the non-payment of 
the premium within the fifteen days ; it was 
therefore entered in their books as paid on Mar. 15, 
& the agent was debited for the amount : — Held : 
(1) the mere debiting the agent with the premium 
could not bo considered as a payment to the co. 
by the assured ; (2) the agent having no authority 
to contract for the co., the fact of his receiving the 
money after the expiration of the fifteen days, & 
the entry in the co.’s books, debiting him with the 
amount, were no evidence of a new agreement 
between the co. A; the assured. — Acey v. Fernib 
(1840), 7 M. & W. 151 ; 10 L. J. Ex. 9 ; 151 E. R. 
717. 

Annotations: — As to (2) Apld. London & Lancashire Life 
Assce. V. Fleming, [1897] A. C. 499. Refd. Wing v. 
Harvey (1864), 6 De G. M. & G. 265 ; Re Economic lire 
Office (1896), 12 T. L. R. 142. Oenerally, Mentd. Splents 
V. Lefovre (1863), 11 L. T. 114. 


PART IV. SECT. 10. 

b. General rule.] — A policy of in- 
mrrance signed, sealed, & delivered," 
hy the president & managing director 
of an insurance co. is complete & bind- 
ing ns against the co. from the date 
of execution, though, in fact, it re- 
mains in the co.’s possession, unless 
there remains some act to be done by 
the other party to declare his adoption 
of It. — Elson V. North American 
Lite Assubancje Co. (1902), 9 B. O. R. 
474; ajfd. 33 S. 0. R. 383.— CAN. 

0 . .] — ^Upon payment & accept- 

ance of the premium a contract of 
insurance is complete for the period 
for which the premium was paid, 
although no policy la delivered to the 
Insured. — Sauermann v. English & 
Scottish Law Lite Assuranok 
ASSOON. (1898), 15 S. C. 84.-8. AT. 

8916 1. Policy •*from " specified date.] 


— A policy of insurance for twelve 
calendar months from a given day 
excludes that day but includes the cor- 
responding day of the neiri year. — 
Douglas v. Mutual Life Assurance 
Co. OP Canada, [1918] 1 W. W. II. 
239 ; 13 Alta. L. R. 18 ; 38 D. L. R. 
469.— CAN. 

d. Termination hy notice — Time of 
notice.] — A condition endorsed on a 
policy provided that, If for any cause 
the oo. should so elect, it should be 
optional with them to terminate 'the 
insurance upon notice given to the 
insured or his representatives of their 
Intention so to do, in which case the 
oo. shoiUd refund a ratable proportion 
of the premium : — Held : not esscDtlal 
that the notice should precede the 
termination of the insurance. — Gain 
V. Lancashire Insdranoe Co. (1868). 
27 U. 0. R. 453.— CAN. 

•. Commencement from payment of 


premium.] — Sun Life Assurance Co. 

V. Page (1888), 16 A. R. 704.— CAN. 

f. Commencement from delivery of 
policy.] — Donovan v. Excelsior life 
iNsuniANOE Oo. (1916), 43 N. B. R. 680. 
—CAN. 

g. Termination hy surrender — Policy 
for benefit of wife — Whether wite*a 
consent necessary,] — ^Moore v. Con- 
federation Life Assocn., [1918] 2 

W. W. R. 896.— CAN. 

h. .1 — Johnson v. Oenturt 

Insurance Co., Ltd., [1909] S, 0. 
1032 ; 46 So. L. R. 746 ; [1009] 2 
8. L. T. 10.— SCOT. 

PART IV. SECT. 11, SUB-SECT. 1. 

2917 1. What amounts to payment— 
Whether entry in insurer's hooks — Debit- 
ing agent.] — Bteinbrecker v. Mutual 
Life Assurance Oo. (1919). 46 O. L. R. 
36 ; 16 O. W. N. 318.— CAN, 
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2918. Debiting Insured — Policy 

assigned to Insurers by way of security.] — Deft, by 
deed assigned to pJtfs., who were trustees for the 
A. Assurance Society, & as collateral security for a 
mtge. for advances made by the office, a policy of 
assurance in the A, Society, &; covenanted with 
pltfs. to keep it alive ; & in case he should not 
do so, that it should be lawful for pltfs. to pay the 
premiums keep it alive, & that all sums so paid 
by them should be charged on the land in the same 
way as the original mtge. money ; but there was 
no covenant, on the part of deft., to repay any such 
sums to pltfs. Deft, made default in paying the 
premiums for several years, & such premiums were 
placed to the credit of the co. in their books, in 
an account kept by them for that purpose, & were 
yearly debited by them to the mtge. account of 
deft., all wliich was according to the usual practice 
of the office. Pltfs. then sued deft, for a breach of 
covenant, &: deft, paid into court Is. : — Held : 
assuming the facts to show that pltfs. had paid 
the_ annual premiums to the office, they were not 
entitled to recover more than nominal damages. 
Qu. : whether the facts did amount to payment. — 
Browne v. Price (1858), 4 C. B. N. 8. 598 ; 27 
L. J. C. P. 290 ; 81 L. T. O. S. 248 ; 4 Jur. N. 8. 
882 ; 6 W. R. 721 ; 140 E. R. 1225. 

2919. Credit given in account — Cash settle- 

ment of balance.] — The premiums which became 
due upon policies were not paid in cash, but within 
the thirty days of grace, policy receipts were given 
by pltfs. to defts. as if the premiums had been paid 
at the time of the receipts, & the amount of those 
items became items in the mutual account between 
pltfs. & defts., which account was settled & the 
balance paid by defts. to pltfs., w'hich balance 
included the items for premiums upon the policies 
in question. This was the usual course of dealing 
between pltfs. & defts. ; — Held : this amounted 
to payment within the thirty days of grace, so as 
to keep the policies alive. — IhiiNCE op Wales 
Assurance Co. v. Harding (1858), E. B. & E. 
183 ; 27 L. J. Q. B. 297 ; 31 L. T. O. 8. 149 ; 4 
Jur. N. 8. 851 ; 120 E. R. 477 ; s^eb nom. Prince 
OP Wales Assurance Society v. Athenasum 
Assurance Society, 3 C. B. N. 8, 756, n. 

Annotation : — Mentd. Tie JSIagdulena Steam Navigration Co. 

(1860), John. 690. 

2920. Payment by notes — Notes subse- 

quently dishonoured.] — The conditions of policies 
of life assurance were, first, that a policy should 
not bo in force until the first premium was paid ; 


& secondly, that if a note were taken for a premium, 
& such note were not paid when due, the policy 
should become void at & from default. A 
I>roposal was received by applts. & notes given to 
an agent for premiums. The agent indorsed the 
notes & appended his personal guarantee, waiving 
rotest. T^lie notes were discounted by the agent, 
ut dishonoured at maturity. The agent wrote 
to applts.’ manager that he had mailed a note for 
these & other premiums, & the manager acknow- 
ledged the letter, stating that he would hold the 
note as requested. The co. subsequently cancelled 
the policies, & refused to register assignments to 
resp., on the ground that the policies were not in 
force. The agent deposed that, according to the 
usual course of business, his note sent to the 
manager was not in discharge of premiums, but 
evidence that the premiums were due. On the 
death of the assured resp. sued applts. for the 
policy moneys : — Held : though tiie not<es were 
accepted by the agent in payment of the premiums, 
the condition applied on their non-payment & the 
policies became void ; the onus of proof that the 
notes were placed in the hands of the agent, as 
agent for the assured to raise money by negotiating 
them, lay with resp. & had not been discharged, 
&, according to the principle of Acey v. FernWy 
No. 2917, ante, the dealings between the co. & 
their agent as regarded the assured were res inter 
alios » & afforded no presumption of an intention 
to treat the agent as acting not for liis true 
principals, but as representing the assured. — 
London & Lancashire Life Assurance Co. v. 
Fleming, [1897] A. C. 499 ; 66 L. J. P. C. 1 16 ; 
13 T. L. R. 572, P. C. 

2921. Date when premiums “ due ” — Whether 
days of grace included.] — A policy of life insurance 
provided that the premiums were to be payable 
“on or before the last day of Jan., Apr., July & 
Oct.” in each year. By the conditions attached 
it was provided that “ Thirty days of grace without 
liability to fine are allowed for the payment of 
each renewal premium,” & that “ any policy which 
has acquired a surrender value will not immediately 
lapse if a renewal premium be not paid within the 
days of grace, but will be kept in force for twelve 
calendar months from the date upon which the 
last premium became due,” subject to payment of 
the arrear premiums & interest within that period. 
The premium payable on Apr. 30, 1915, was paid. 
At that date the policy had acquired a surrender 
value. The premium payable on July 31, 1915, 


2920 1. Payment hy notes — Notes 

auhaequenlly dis/iOTioitred!. J— Under a life 
policy providing that “ a grace of one 
month vsrill be allowed in payment of 
premiums, at the expiration of which 
time, if said premium remain unpaid, 
this policy shall thereupon become 
void,*’ & also that ** if any note given 
on account of the premium be not 
paid when due this policy shall he void 
K all payments made upon it shall he 
forfeited to the oo.,” the Insurance 
comes to an end upon default in pay- 
ment of a premium note, unless the 
insurers elect to keep it in force. — 
Manufacturers Life Insurance Co. 
V. Gordon (1893), 20 A. K. 309. — 
CAN. 

Bured gave to the oo. two promissory 
notes each containing a provision that 
If payment were not made at maturity 
the policy should he void : — Held : the 
contract oamo to an end upon non- 
payment of the first note. — BI iank v. 
Sun Life Assurance Co- (1894), 20 
A. R. 664 ; 23 8. 0. R. 162, n.— CAN. 

2920 Ui. .1—A condi- 

tion of a policy declared that if any note 


given for a premium was not paid 
when due, the policy should cease to 
be in force. When the note matiired 
a part was paid & a renewal note ^ven 
for the balance, which was unpaid at 
the time of the death of the assured : 
— Held : the policy had lapsed on de- 
fault to pay the note at maturity. — 
Hutchings v. National Life Assur- 
ance Co. (1906), 26 C. L. T. 187 ; 37 
8. C. R. 124.— CAN. 

2920 iv. .1 — A person 

who applies for & roooives a policy of 
life Insurance & gives his promissory 
note for the amount of the first pre- 
mium, payable in three months, can- 
not, by refusing to pay the note & 
returning the policy, avoid liability for 
the full amount of the note, althpvgl^ 
the policy becomes void hy reason of 
such non-payment. — Manufacturers 
Life Insurance Co. v. Rowes (1907), 
16 Mon. L. R. 640.— CAN. 

2920 V. .] — Devttt v. 

Mutual Life Insurance Co. op 
Canada (1915), 7 O. W. N. 576 ; 8 
O. W. N. 210 ; 33 O. L. R. 68, 47l— 

CAN. 


2920 vi. .] — ^McNeil 

V . North American Life Assurance 
Co. (1921), 67 D. L. R. 5C0 ; 51 O. L. R. 
443.— CAN. 

Whether sufficient to 
entitle insured to extended policy -] — 
Held : the giving of a promissory note 
was not a payment of the premium 
such as would entitle the Insured to 
the extended insurance allowed In case 
three full annual promiuma had been 
paid. — Tilley v. Confederation Life 
Assocn. (1900), 7 B. C. K. 144; 20 
C. L. T. 184.— CAN. 

l. Notes partly paid 

partly extended.}— W ood v. Con- 
federation Life Assocn. (1901), 35 
N. B. R. 512.— CAN. 

m. Notes renewed — Re- 

newal unpaid at death.} — MoGeachie 
V , North American Life Insurance 
Co. (1894), 23 S. C. R. 148. — CAN. 

n. Payment by cheQue — Cheque 

dishonemred.] — Neill r. UnionMutual 
Life Insurance CJo. (1882), 7 A. R. 
171.— CAN. 

Payment parUy by notes.] 
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Sect. 11. — Conditions in the policy and avoidance: 

Suib-sects. 1 2.] 

& all subsequent premiums were unpaid. On 
Aug. 7, 1910, pltf., who was assignee of the policy, 
with the object of keeping the policy on foot, 
offered to pay to the insurers the premiums then 
in arrear, contending that the twelve months 
mentioned in the conditions ran from the last of 
the days of grace, but the insurers refused to 
accept the premiums ; — Held : the last premium 
“ became due ” on the date specified in the policy 
as that on or before which it was payable — namely, 
.July 31, 1915 ; the offer on Aug. 7, 1916, to pay 
the premiums in arrear was consequently too late, 
& the policy had lapsed. — McKenna v. City Life 
Assurance Co., [1919] 2 K. B. 491 ; 88 L. J. K. B. 
1223 ; 122 L. T. 30. 

2922. Premium overdue at time of death — Tender 
within days of grace.] — The rules which govern 
the construction of conditions to create real 
estates do not apply to personal contracts, which 
must be performed according to the words & 
apparent meaning of the parties, & are not satisfied 
by a performance cy pres. Where one, as a 
member of a life insurance society for the benefit 
of widows & female relations, entered into a 
policy of assurance with the society for a certain 
annuity to his widow after his death, in considera- 
tion of a quarterly premium to be paid to the 
society during his life ; & the society covenanted 
to him «fe his exors., etc., that if he should pay to 
their clerk tlie quarterly premiums, on the quarter 
days, during his life, & if he should also pay his 
proportion of contributions which the meinbers 
of the society should during his life be called on 
to make in order to supply any deficiencies in 
their funds ; then, on due proof of his death, the 
society engaged to pay the annuity to his widow : 
& by the rules of the society, if any member 
neglected to pay up the quarterly premiums for 
fifteen days after they were due, the policy was 
declared to be void, unless the member, continuing 
in as good health as when the policy expired, 
paid up the arrears within six months, & 5s. per 
month extra. A member insuring, having died, 
leaving a quarterly payment overdue at the time 
of his death ; — Held : the policy expired ; & a 
tender of the sum by the member’s exor., though 
made within fifteen days after it became due, did 
not satisfy the requisition of the policy & the rules 
of the society, which required such payment to be 
made by the member in his lifetime, continuing 
in as good health as when the policy expired. — 
Want v. Blunt (1810), 12 East, 183 ; 104 E. R. 
73. 

Annotation : — Reid. Sheridan v. Phoenix Life Assoe. (1858), 

32 L. T. O. S. 210. 

2923. .] — Simpson v. Accidental 

Death Insurance Co., No. 3145, post. 

2924. Ignorance of death of assured.] 

— ^Pritchard v. Merchants’ & Tradesman’s 


Mutual Life Assurance Society, No. 2935, 
post. 

2925. Annual premium payable 

quarterly.] — S. effected an insurance on the life of 
B. The policy was headed with these words, 

“ Annual premium, £33 whole term, payable by 
quarterly instalments of £8 6«. each.” The policy 
was dai^ Aug. 2, 1856, & recited that ” the 
assured had paid £8 6«. as the premium until 
Nov. 2.” It then witnessed that ” if B. shall die 
within twelve calendar months from the date 
hereof, or shall live beyond such period, & the 
assured shall on or before that period, or before 
the expiration of every succeeding twelve calendar 
months, pay the amount of premium,” etc., the 
insurers should be liable : provided, ” that if 
B. shall die before the whole of the quarterly 
payments shall have become payable for the year, 
the directors may deduct from the sum insured 
the whole of the premiums for that year, reckoning 
it to commence from Aug. 2.” B. died after the 
third quarterly instalment had become payable, 
but before it was paid. In an action on the 
policy, deft, pleaded that the non-payment of this 
third instalment rendered the policy void : — Held : 
the plea was an answer to the action. — ^Phcenix 
Life Assurance Co. v. Sheridan (1860), 8 H. L. 
Cas. 745 ; 81 L. J. Q. B. 91 ; 3 L. T. 564 ; 7 Jur. 

N. S. 174 ; 11 E. R. 621, H. L. ; revsg. S. C. suh 
nom. Sheridan v. Phcenix Life Assurance Co. 
(1858), E. B. 4fc E. 156, Ex. Ch. 

Annotation: — Mentd. Thompaon v. Harvey (1859), 32 L. T. 

O. S. 320. 

2926. Ignorance of death of 

assured.] — Pltf. was assignee of a policy of insur- 
ance on the Ufe of another person. The policy 
was for a year, & the premium was payable 
quarterly, the first quarterly payment being made 
at the date of the policy. One of the conditions 
of the policy was that it should be of no effect if, 
at the time of the death of the assured, any 

uarterly premium should be more than thirty 
ays in arrear. The assured died during the year 
after one of the dates fixed for payment of a 
quarterly premium, but within the days of grace, 
& the premium was paid after his death by the 
pltf., but also within the days of grace. In an 
action to recover the amount insured : — Held : 
the policy being for a year, subject to defeasance 
on non-payment of any quarterly premium, no 
question arose as to the revival of the policy by 
payment during the days of ^ace, but the policy 
was prevented from lapsing by such a payment, 
& pltf. was entitled to recover. — Stuart v. 
Freeman, [1903] 1 K. B. 47 ; 72 L. J. K. B. 1 ; 
87 L. T. 616 ; 51 W. R. 211 ; 19 T. L. R. 24, 

O. A. 

' Annotation: — Consd. McKenna v. City Life Assce., [1919] 

2 K. B. 491. 

2927. Premium overdue at date of petition to 
wind up — Before expiry of days of grace.] — 

claim under a winding-up in respect of a policy of 


— Greenwood v. Home Lira Insur- 
ance Co. (1901), 21 C. L. T. 90.— CAN. 

p. Payment in small in- 

stalments.] — Delta, pleaded that pltf. 
h£Mi failed to pay all the premiunis on 
certain days when due. The evidence 
ahowed that pltf. had paid the pre- 
inluraa in dribfota : — Held : a technical 
triviality. — Whttbhorn v. Canadian 
Guardian Life Insurance Co. (1909), 
14 O. W. R. 804 ; 1 O. W. N. 114 ; 
19 O. L. R. 636.— CAN. 

Q. Receipt for premium on 

agent's life siffned by agent himself .] — 
A receipt for an inauranoe premium 
on the fife of an agent of the insurimr 
CO. countorsigned by the agent him- 
self & found among hla papers after 


his death constitutes primd facie 
proof of tho payment of such premium. 
— Baker v. Ontario Equitable Life 
& Accident Insurance Co., [1925] 3 
D. L. R. 720 ; 2 W. W. R. 378 ; 19 
Sask. L. R. 671 ; ajfg., [1925] 1 D. L. R. 
694.— CAN. 

2922 I. Premium overdue at time of 
death— Tender within days of grace .] — 
Skey V. Mutual Life Assoon. of 
Australasia (1894). 13 N. Z. L. R. 
321. — N.Z, 

2924 1 . Ignorance of death 

of assured,] — Where the agent of a 
life assurance society received a pre- 
mium from the trugn^ of an insured 
person after the death of the insured 
In ignorance of the fact of such death, 


& on the following day, on diaoovering 
the fact, offered to return such premium : 
— Held : the receipt of the money did 
not revive such policy, if already 
lapsed. Where days of grace are given 
in such terms as clearly to show that 
they were only intended to apply to 
the case of the assured beii^ alive 
within the period of the days of 
grace, they cannot be extended to the 
case of the assured dying after the 
due date of the premium without 
having paid the same.' — ^W’ ood’s 
Trustees v. South African Mutual 
Life Assurance Society (1892). 9 
S. 0. 220.-8. AT. 

r. Tender after days of grace ,] — 

Tattersall V, People’s Life Inbub- 
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life assurance, held not to be affected by non- 
payment of the premium, the days of grace for 
payment of which expired after the commencement 
of the winding-up by presentation of the petition. 
— Be Albert Life Assurance Co,, Cook’s 
Policy (1870), Ti. R. 9 Eq. 703 ; 39 L. J. Ch. 257 ; 
22 L. T. 92 ; 18 W. R. 420. 

2928. Payment to agent — Out of time — Authority 
of agent to waive delay.] — An agent for an assur- 
ance CO. has no imphed authority to waive a 
forfeiture of a policy. 

A. insured his wife’s life : the premiums were 
to be paid weekly, & the policy forfeited if the 
premiums should be in arrear for more than four 
weeks. The premiums were not paid for eleven 
weeks. The agent of the co. then received pay- 
ment of the arrears : — Held : in an action on the 
policy, the co. were not liable, &; the agent had no 
implied authority to waive the forfeiture by 
accepting payment of the arrears. — ^B ritish 
Industry I.ipe Assurance Co. v. Ward (1856), 
17 C. B. 644 ; 27 L. T. O. S. 81 ; 20 J. P. 391 ; 
139 E. R. 1229. 

Annotation ; — Mentd. Card v. Carr (18.^)6), 1 C. B. N. S. 197. 

See, generally^ Part I., Sect. 14, sub-sect. 2, 
ante. 

2929. Acceptance of notes by agent — Notes 

discounted & subsequently dishonoured.] — Lon- 
don & Lancashire Life Assurance Co. v. 
Fleming, No. 2920, ante. 

2930. Breach of covenant to pay — Insured 
discharged as Insolvent debtor — Whether a defence.] 
— A plea by deft., that he was discharged imder 
the Insolvent Debtors Act, is not a good bar to an 
action of covenant by an insurance co. for 
premiums due after such discharge, upon a policy 
of insurance upon the life of the insolvent effected 
before the discharge, as a security for money 
advanced to the insolvent by the insurance co. — 


Fletcher v. Turk (1843), 13 L. J. Q. B. 43 ; 8 
Jur. 186. 

Annotaiion : — Apld. Stephens v. Jervis (1848), 11 L. T. O. S. 

246. 

2931. .] — Where deft, had 

covenanted to pay certain premiums, & in case 
of his default, another should, which premiums 
deft, would repay i & deft, having made default, 
& premiums having been paid by the other party, 
after the deft.’s discharge under Judgments Act, 
1838 (c. 110) : — Held : a plea framed upon Sect. 80 
of that Act was no discharge. — Stephens v. 
Jervis (1848), 11 L. T. O. S. 246. 

2932. Measure of damages.] — Browne 

V. Price, No. 2918, ante. 

2933. Provision for reduction of premiums — 
Refusal to reduce — Discretion bond fide exercised — 
Whether court will interfere.] — The bill alleged 
that pltf. effected a life policy in deft.’s office at an 
extra premium, & that by the prospectus the life 
might, from time to time, be re-examined, & the 
“ society being satisfied ” of the removal of the 
cause for charging the extra premium would reduce 
it. The directors having bond fide exercised their 
discretion, refused to reduce the premium : — 
Held : on demurrer, this ct. could not interfere in 
favour of pltf. though the assured had become 
“ thoroughly healthy & sound.” — Manby v. 
Gresham Life Assurance Society (1861), 29 
Beav. 439 ; 31 L. J. Ch. 94 ; 4 L. T. 347 ; 7 Jur. 
N. S. 383 ; 9 W. R. 547 ; 54 E. R. 697. 


Sub-sect. 2. — Revival op Policy. 

2934. What amounts to revival — Whether action 
by insurers against sureties for unpaid premiums.] 

— A loan was granted by an insurance co. upon 
a bond with sureties, & a policy on the life of the 


ANCK Co. (1905), 5 O. W. H. 307 ; 6 
O. W. R. 756 ; 9 O. L. 11. 611.— CAN. 

t. .] — Bakf.ru. Ontario Equit- 
able Life Sc Accident Insurance Co,, 
[1925] 1 D. L. R. 694.— CAN. 


2928 i. Payment to agent — Out of time 
— AuPwrity of agenJt to waive delay .] — 
Pltf., assured’s wife, paid to an agent 
of (lefts, the amount of a premimu 
which was overdue. The agent gave 
pltf. a receipt for the amouut, signed 
by himself. Dofts. being notified 
of tho death, endeavoured to return to 

E ltf. the identical money which she 
ad paid & which had been set apart 
in an envelope & so remained, but she 
refused to receive it ; — Held : tho 
policy had lapsed. — Foxwkll v. Policy 
Holders Mutual Life Insurance 
Co. (1918), 42 O. L. R. 347 ; 14 

O. W. N. 9 : 43 D. L. R. 726.— CAN. 


2928 ii. .] — North 

British Insurance Co. v. Barker 
(1833), 6 Wlls. & S. 323 ; revsg., 9 
8h. (Ct. of Sess.) 869 ; 6 Fac. Coll. 
598.— SOOT. 


2929 i. Acceptance of notes by 

agent — Notes discounted dt subseq^ntly 
dishonoured .] — policy was effected 
with on agent, A., who, to accom- 
modate the Insurer, took bills for the 
amount of the premiums, & debited 
himself, In his oooounts with the oo. 
with that amount, but did not com- 
municate the transaction to the oo. 
The bills were not paid. — Bubtbkd v. 
West op England iNSUTiANOE Co. 
(1857), 5 I. Oh. R. 553.— IR. 

a. Premium overdue — Unpaid pre- 
mium <& interest less than surrender 
value.] — Held : the poUoy did not 
become forfeited for non-payment of 
premiums, so long as tho premiums 
Sc interest In arrear were not, at the 


time, In excess of the surrender value, 
— Equitable Life Assurance of 
United States v. Bogie (1905), 3 
C. L. R. 878.— AUS. 

b. Pure endowment 

policy.] — Equitable Life Assuranc’e 
SociETV OF United States v . Reed 
(1914), 111 L. T. 50.— N.Z. 

0 . Insufficieni premium paid — Mis- 
take of agent.] — Where the agent 
of a life assurance co. continued for 
some years to receive, by his own 
mistake, premiums from a party 
assured, at a much less rate than that 
established in the published tables 
of tho CO., & pltf. had every opportunity 
of examining & did examine such 
tables, & probably -was aware of tho 
mistake : — Held : pltf. could not 
recover. — Beloher v . International 
Life Assurance Sooiett of London 
(1859), Cooh. 35.— CAN. 

d. Payment by note — Subsequent for- 
feiture waived by acceptance of cash.] 
— Watts v . Atlantic Mutu.al Life 
Insurance Co. (1880), 31 C. P. 53. — 
CAN. 

e. Date when premium due — Pre- 
vious notice.] — The indorsement on 
the policj’’ : all subsequent premiums 
are payable on the first day of Feb., 
May, Aug. & Nov. In each & every 
year, of which thirty days’ previous 
notloe will be Issued, means that such 
notice must be issued thirty days 

f revious to the quarter days named. — 
REBZB V. Dominion Safety Fund 
Life Assocn. (1895), 33 N, B. R. 238. — 
CAN. 

f. Whether premium liquidated dam- 
ages — Refused to accept policy.] — An 
application was aoceptm by the 
oo. & a policy Issued & tendered to 
appot. who refused to accept it : — 


Held : the co. could not claim the whole 
amount of the premium os liquidated 
damages. — R oyal Victoria Life In- 
surance Co. v. Richards (1900), 31 
O. R. 483.— can. 

g. Refusal to receive premium — 
Whether future tenders must be made, ] — 
A premium was tendered but defts. 
refused to accept it, or any future 
premium, unless insured should be 
re-examined : — Held : one tendei 
would not have been sufficient, the 
circnmstancjes not being such as to 
justify a reasonable belief that future 
tenders would be rejected. — W ebb 
V. New York Life Insurance Co. 
(1902), 22 C. L. T. 179.— CAN. 

h. Payment by agent of insured — 
Premium deducted from insured's salary 
— Necessity for notice to agent by 
insurer .] — Moore v. Globe Indemnity 
Co. OF Canada, [1917] 2 W. W. R. 
1207 ; 36 D. L. R. 489.— CAN. 

k. Premium unpaid owing to mu- 
tual mistake of insurer dt insured .] — 
HUGOARD V . PRUDBNTT.VL LIFE INSUR- 
ANCE CO., [1923] 1 W. W. R. 557.— CAN. 

l. Change of currency in which pre- 
mium payable}— Re UNmcRSAL Life 
Assurance Society & Sterndalb 
(1895), I. L. R. 23 Calc. 320.— IND. 

m. Issue of paid-up policy on 
non-payment of premium,] — Held : on 
non-payment of a premium after pay- 
ment of premiums for one of the 
specific periods assured became entitled 
ipso fa^ & without any notification 
on her part to the automatic issue to 
her of a paid-up endowment noli 
for the amount fixed In the table. 
Rkkd V . Equitable Life Assuranos 
Society op United States (1912), 32 
N. Z. L. R. 480.— N.Z. 
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Sect, 11. — Conditions in the policy and avoidance: 

Sub-sects. 2, 3 <fe 4.] 

borrower, as a collateral security. The premiums 
were not paid within the days of grace, but were 
demanded by the co., who brought actions against 
the sureties of the bond ; they refused to pay, 
& pleaded non est factum & payment. Upon a 
suit instituted to restrain such actions, & it being 
contended that the demand by the co., after the 
policy “ was actually void,” had revived it : — 
Held : such revival was neutralised by the fact 
of refusal to pay, & the bill was dismissed, with 
costs. — Edge v. Duke (1849), 18 L. J. Ch. 183. 

2935. Condition for revival on satisfactory proof 
of health — Payment & acceptance of premium In 
ignorance of death of insured.] — A policy was 
effected, in the usual form, on the life of A., in 
consideration of the payment of certain annual 
premiums on Oct. 1 3 in each year, with a condition 
that the policy should be void, amongst other 
grounds, ” if the premiums were not paid within 
thirty days after they should respectively become 
due ; but that the policy might be revived within 
thi'ee calendar months, on satisfactory proof of 
the health of the party on whose life the insurance 
was made,” & payment of a certain fine. An 
annual premium became due on Oct. 13, 1855. 
The thirty days allowed by the condition for pay- 
ment of the premium expired on Nov. 12, on which 
day A. died. On Nov. 14 pltf., for whose benefit 
the policy was effected, sent the co. a cheque for 
the premium, for which they on the following day 
obtained the cash, giving a receipt as for “ the 
premiimi for the renewal of the policy to Oct. 13, 
1856, inclusive,” botli parties being ignorant tliat 
A. was then dead : — Held : the payment did not 
under the circumstances revive the policy : — 
Sentble : the contract being for payment of the 
sum insured on the future event of the death of 
A., a payment of the premium within the thirty 
days, but after A.’s death, would not be a payment 
within the condition. — Pritchard v. Merchants’ 
& Tradesman’s IMutual Life Assurance Society 
(1858), 3 C. B. N. S. 622 ; 27 L. J. C. P. 169 ; 30 
L. T. O. S. 318 ; 4 Jur. N. S. 307 ; 6 W. B. 340 ; 
140 E. R. 885. 

Annotation: — CoDSd. Stuart r. Freeman, [190.3] 1 K. B. 47. 

2936. Conditional receipt by insurer — 

Neglect by assured to read conditions.] — A policy 
of life insurance effected with an insurance co. was 
expressed to be conditional upon the payment of 
the premiums each year witliin thirty days of 
their becoming due. The holder of the policy 
failed to pay a certain premium within thirty days 
of its becoming due. On his afterwards sending 
the money to the co. they sent back to him a 
receipt upon a printed form*, which stated that the 
policy had lapsed & that the payment was accepted 
subject to certain conditions printed on the back 
of the receipt. He received this receipt, but did 
not read it. One of these conditions was that the 
person whose life was insured had been during the 
past twelve months in continuous good health & 
free from aU disease ; & he was in fact, & to his 
knowledge, suffering at that time from a disease 
of which he afterwards died. Until he died the 
subsequent premiums were punctually paid. On 


his death the co. refused to pay the sum for which 
his life had been insured on the ground that the 
policy had lapsed, & the conditions of the receipt 
above mentioned had not been complied with. 
In an action to recover the amount of the insurance 
money : — Held : as the policy had lapsed on 
account of the breach of its conditions, & pltf. had 
given no evidence of any conduct on the part of 
the co. which would justify him in thinking that 
the policy had not lapsed, & would estop them from 
relying on the lapsing of the policy, he was not 
entitled t-o succeed in the action. — Handler v. 
Mutual Reserve Fund Life Assocn. (1904), 90 
L. T. 192, C. A. 

Lapse by non-payment of premiums— Receipt of 
premiums by agent — Authority of agent to waive 
lapse.] — See Nos. 2917, 2928, ante., No. 2939, post. 

2937. Fresh policy in same terms— Claim to 

bonus on original policy.] — W. insured his life in 
1812, & paid the premiums till 1816 when, owing 
to removing to another house, he omitted to pay 
it. But in 1817 he got a new policy for the same 
amount at the same premium as his policy of 1812 : 
& this premium was duly paid till 1851, when W. 
died. Certain bonuses attached to policies of 1812. 
W.’s exor. now ffled a bill praying that the co. be 
ordered to pay all bonuses as if the policy had been 
dated & continued since 1812, but no direct 
evidence was given beyond the above facts, & 
W. had made no similar application till 1839 : — 
Held : the bill showed no right to any equity 
against the insurance co., for there was nothing 
to show that the policy of 1812 had not been 
forfeited. — Windus v. Tredegar (Lord) (1866), 
15 L. T. 108, IT. L. 


Sub-sect. 3. — Departure beyond the Seas. 

2938. Condition against departure outside Europe 
— Insurance on life — Necessity for notice to life 
insured.] — A declaration stated that by indenture 
deft, covenanted that he would at any time or 
times thereafter appear at an office or offices for 
the insurance of life within London or the bills of 
mortality & answer such questions as might be 
asked respecting his age, etc., in order to enable 
pltf. to insure his life & should not afterwards do or 
permit to be done any act whereby such insurance 
should be avoided. It then alleged, deft.’s 
appearance at the Rock Life Assurance Co. & that 
pltf. insured deft.’s life with that co., by a policy 
containing a proviso, that if deft, went beyond the 
limits of Europe, the policy should bo void ; 
breach, that deft, went beyond the limits of 
Europe : — Held : on special demurrer, the declara- 
tion was bad for want of an averment that deft, 
had notice that the policy was effected. Semhle : 
if such notice had been given, deft, would have 
been bound to notice the condition of the policy, — 
Vyse V. Wakefield (1840), 6 M. & W. 442 ; 8 
Dowl. 377 ; 9 L. J. Ex. 274 ; 4 Jur. 609 ; 161 
E. R. 491 ; affd. 7 M. & W. 126, Ex. Ch. 

Annotations : — Consd. Holland Gulf Stoomvaart Maat- 
scbapnlj v. Watson, Munro (1916), 86 L. J. K. B. 461. 
Menia. Makln v. Watklnson (1870), L. B. 6 £xch. 25 ; 
Murphy V. Hurly, [1922] 1 A. O. 369. 


PART IV. SECT. 11, SUB-SECT. 2. 

2986 i. Condition for revival on satU 
factory proof of health— -Conditiona 
receipt by insurer — Neglect by assure* 
to read conditions .] — Lindeix v. Norti 
American Life Assurance Co., [J 921 
2 W. W. R. 864 ; 14 Sask. L. R. 337 
59 D. L. R. 655. — CAN. 

n. .1 — Campbell v. Na 


TiONAL Life Insurance Co, (1874), 
24 C. P. 133.— CAN. 

o. Lapse by non-payment of pre- 
miums — ItecHpt of premiums by 
^ent — Authority of agent to waive 
Clarke v. Great West Life 
Assurance Co., [19211 1 W. W. R. 
1 ; 66 D. L. R. 80 ; 14 Sask. L. R. 1.— 
CAN. 


p. ,) — Supple v. 

C^N^g858), 9 I. C. L. R. 1 ; 11 Ir. Jur. 


2987 1. Fresh policy in same 

terms — Claim to bonus on original 
policy.]— Bird v. New York Life 
INSUBANOE Co. (1920), 47 O. L. R. 
610 ; 18 O. W. N. 212.— CAN. 
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2939. Waiver of breach by agent — Accept- 

ance of premiums.]— A debtor insured his life at 
the instance of his creditor, bv two policies, & 
assigned the same to his creditor. One of the 
conditions indorsed on the policies was, that the 
policies should be void & the moneys forfeited to 
the insurance society if the insured should go 
beyond the limits of Europe without the licence 
of the directors. The insured did go beyond the 
limits without licence, & died in Canada. The 
society refused to pay, & the creditor filed a claim 
for payment, & proved that, after the breach of the 
condition, the local agent of the society, at the 
place where the insurances had been effected, 
continued, with knowledge of the breach, to receive 
the premiums, «fc represented to the agent of the 
creditor that the breach of the condition would not 
invalidate the policies, if the premiums were 
regularly paid : — Held : the knowledge of the 
local agent was constructive notice to the society 
of the breach ; Sc, whether they had express notice 
or not, they were precluded from insisting on & 
availing themselves of the forefeiture when the 
money became payable. — Wing v. Hakvey (1854), 

5 De G. M. & G. 205 ; 2 Eq. Rep. 533 ; 23 L. J. 
Ch. 611 ; 23 L. T. O. 8. 120 ; 18 Jur. 394 ; 2 
W. R. 370 ; 43 E. R. 872, L. JJ. 

Annotations: — Refd. Splents v. Lefevre (1864), 11 L. T. 

114 ; Mackie v. European Assce. Soc. (1869), 21 L. T. 

102 ; Holdflworth v. Lancashire & Yorksnlre Insce. 

(1907), 2.S T, L. R. 521 ; Yorkshire Inece. v. Craine, (19221 

2 A. G. 541. Mentd. Card v. Carr (1856), 1 C. B. N. S. 

197. 

2940. Leave & licence — By parol — Whether 

admissible.] — To a declaration on a policy of 
insurance on the life of 11., conditioned that if H. 
went out of Europe all claim to any interest in the 
funds of the society should cease, with a proviso 
that H. should be at liberty to visit Tangiers, or 
any other port within the Mediterranean, defts. 
pleaded that H. departed beyond the limits of 
Europe otherwise than by visiting Tangiers or any 
other port within the Mediterranean. The ct. 
refused to allow pltfs. to plead as a replication on 
equitable grounds, that at the time of the making 
of the policy it was expressly stipulated that the 
policy should not be vitiated by reason that H. 
visited ports & places out of Europe ; & that 
pltfs. entered into the policy on the terms of such 
stipulation. — Reis v. Scottish Equitable Assur- 
ance Co. (1857), 2 H. & N. 19 ; 23 L. ,T. Ex. 279 ; 
29 L. T. O. S. 113 ; 3 Jur. N. S. 417 ; 5 W. R. 
592 ; 157 E. R. 8. 

Annotations : — Refd. Whooltou v. Hardisty (1857), 8 E. & 

B. 232. Mentd. Bartlett v. Wells (1862), 5 L. T. 007 ; 

Thames Iron Works Co. v. Royal Mail Steam-Packet Co. 

(1862), 13 C. B. N. S. 358. 

2941. By agent — Authority of agent.] 

— By a verbal agreement entered into between 
pltf. & the agent of a life insurance co. it was 
agreed that a policy should bu granted to pltf. on 
the life of H. which policy should not be vitiated 
by reason of H. visiting, among other places, ports 
on the coast of Africa ; & proposals for the policy 
were drawn up by pltf. & forwarded through the 
agent to the co. In these proposals it was stated 
that the policy could be accepted only on the 
condition that “ H. should be at liberty to visit 
Tangier or any other port within the Medi- 
terranean, without subjecting himself to any 
extra premium, etc. ; but it was understood that 
he was not to reside out of Europe at any place in 
the Mediterranean beyond the period of three 


months, or to go into the interior of Asia or Africa.” 
No mention was made in the proposals of ports on 
the coast of Africa. The policy was effected, with 
a memorandum indorsed upon it in the terms of 
the above condition, & pltf. paid several premiums. 
H. went to a port on the coast of AJrica, Sc died 
there within three months of his arrival. The 
co. refused to pay the assurance money, & pltf. 
filed a bill to have the mii^ke in the indorsement 
rectified : — Held : the agent had no power to bind 
Uie co., & the memorandum having been framed 
under a mistake, the real terms of the agreement 
never having been communicated to or adopted 
by the co., the policy was not binding upon either 
party. 

The CO. were ordered to repay the premiums, 
& pltfs. thereupon to deliver the policy to the co. 
without costs on either side. — Fowi^eb v. Scottish 
Equitable Life Insurance Society & Ritchie 
(1858), 28 L. J. Ch. 225 ; 32 L. T. O. S. 119 ; 4 
Jur. N. S. 1169 ; 7 W. R. 5. 

See, generally. Part I., Sect. 14, sub-sect. 3, 
ante. 

2942. Licence construed strictly.] — 

Koenig v. Ritchie (1862), 3 F. & F. 413. 

2943. Leave to reside “ for one year.*’] 

— On June 23, 1853, pltfs., in Glasgow, effected a 
policy for £2000 upon the life of A., one of the 
conditions of the insurance being that the policy 
should be void if A. should go beyond the limits 
of Europe without leave of the directors. The 
premiums were regularly paid each half year down 
to Dec. 22, 1857. One of pltfs., who was the agent 
at Glasgow of the co., in the confidential report 
made to them on June 18, 1853, stated, — ” A. has 
for sixteen years past resided principally at Belize, 
Honduras : his health has not in any way suffered ; 
he intends returning there for a few years, in about 
a month : ” & on June 20 he wrote to them, “ A, 
proceeds to Belize about the end of this month.” 
On the back of the policy, & of even date there- 
with, was the following memorandum : — ” The 
life assured under this policy being about to proceed 
to Sc reside at Belize, in the state of Honduras, & 
an extra premium of twenty guineas having been 
paid for the extra risk for such residence for one 
year, permission is hereby granted to the life 
assured to proceed to Sc reside at Belize aforesaid, 
& for the time aforesaid, & for so long thereafter 
as the extra premimn shall from time to time be 
paid along with the premium payable on this 
policy as within expressed.” The extra premium 
for one year’s foreign residence was paid on 
June 23, 1853, but A. did not in fact proceed to 
Belize until June 9, 1856, arriving there ” about 
the middle or latter end of Aug.” He ^ed there 
on Aug. 13, 1857, within a year of his arrival at 
Belize ; — Held : the permission to reside ” for one 
year ” at BeUze was not limited to any particular 
year & consequently the assured were entitled to 
recover the sum insured. — Notman v. Anchor 
Assurance Co. (1858), 4 C. B. N. S. 476 ; 27 
L. J. C. P. 275 ; 31 L. T. O. S. 202 ; 4 Jur. N. S. 
712 ; 6 W. R. 688 ; 140 E. R. 1170. 


Sub-sect. 4. — Military Service. 

2944. Avoidance of policy for foreign service 
without licence — Unless compulsory — Whether 
1 contrary to public policy.] — Pltf. took out with 


PART IV. SECT. 11, SUB-SECT. 4. 

q. Avoidance of ^policy for foreign 
ser^e vrithaut licence . policy 
contained a condition as follows : 


The assured may not en8:ago in 
active naval or military service other 
than hereinbefore specihed without 
the written consent of the oo. & the 
due payment of such extra premiums 


as the co. may require.” The assured 
enlisted 8c served in the Canadian 
Expeditionary Force on active servloe, 
but never left. Canada or took part hi 
any engagement : — Held ; in all tht 
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Sect. 11 . — Conditioyis in the policy and avoidance: 

Suh-sects. 4 <£? 5, A. B.] 

deft. CO. a life insurance policy providing thaMf he 
should engage in military service except in Great 
Britain or Ireland without the licence of the 
directors the policy nhould be void, but that if, 
not having volunteered, he should be legally 
compelled to serve such service should be covered 
without extra premium. Pltf., who was thirty- 
seven years of age, afterwai*ds attested under 
Lord Derby’s scheme, but he obtained an exemp- 
tion, which was still subsisting : — Held : the above 
provisions were not contrary to public policy. — 
Duckworth v. Scottish Widows’ Fund Life 
Assurance Society (1917), 33 T. L. li. 430. 


Sub-sect. 6. — Suicide. 

A. In General. 

2945. Where no express condition against 
suicide.] — There is no princiijle of public policy 
upon which a life assurance is void by the suicide 
of the assured while in a state of insanity. 

It would be contrary to public policy to insure 
a man a benefit upon his dying by the hands of 
public justice ; ... so the argument might be 
pursued, to the same extent in the case of a person 
committing suicide while in a sane state of mind, 
thus committing a felony, & losing his life thereby 
(Wood, V.-C.). — Horn v. Anglo- Austraiaan & 
XJniversat. Family Life Assurance Co. (1861), 
30 L. J. Ch. 511 ; 4 L. T. 142 ; 25 J. P. 356 ; 7 
.Tur. N. S. 67,3 ; 9 W. R. 350. 

Annotation : — Mentd. Trower v. Law Life Assce. Soc. (1885), 

33 W. II. 647. 

2946. Express condition as to ** suicide ** — 
Suicide question of fact for Jury.] — Garrett v. 
Barclay (1820), 5 Man, & G. 643, n. ; 134 E. R. 
717. 

2947. .] — Kinnear v. Borradaile 

(1832), 5 Man. G. 044, n. ; 134 E. R. 717. 
Annotation: — Refd. Borrad^e v. Hunter (1843), 6 Man. & 

G. 639. 

2948. .] — In an action on a life policy, 

to be cancelled in case of suicide, by return of 
premiums, plea, that deceased died by suicide, & 
that the premiums were ready to be returned, 
defts. held entitled to begin, the onus being upon 
them of proving that the death was by suicide, & 
they having put in the deposition of the widow 
& extrix., given upon the coroner’s inquest, to the 
effect, that the day before his death, deceased had 
unaccountably gone out of his bedroom very early 
in the morning, & immediately afterwards had 
been found falling over the bannisters ; that later 
in the day, after he had complained of giddiness & 
pains in the head, he had been foimd suddenly 
falling out of a window, his wife being in the room 
at the time, & not being able to say how he came 
to fall out : — Held : there was a scintilla of evidence 
to support the plea ; the question upon it was, not 
merely whether deceased threw himself out of 
the window, but whether if so, he did it voluntarily, 
& not through confusion of his senses. — Stormont 
V. Waterloo Life & Casualty Assuranc’b Co. 
(1858), 1 F. & F. 22, N. P. 


2949. Whether suicide during insanity 

included.] — Upon a policy of life insurance were 
indorsed certain conditions & regulatioiw, amongst 
which was the following : “ Every policy effected 
by a person on his or her own life shall he void if 
such person shall commit suicide, or die by duellii^ 
or the hands of Justice.” To a declaration on this 
policy, defts. who were directors of the insurance 
CO., pleaded that the assured did commit suicide, 
whereby the policy became void, & on this plea 
issue was joined. At the trial evidence was given 
that deceased destroyed himself by having, 
voluntarily &: for the purpose of killing himself, 
swallowed a quantity of sulphuric acid. The 
same witness also gave evidence to show that at 
the time of his swallowing the sulphuric acid 
deceased was of unsound mind, whereupon the 
judge told the jury that in order to find the issue 
for defts. they must he satisfied that deceased 
died by his own voluntary act, being then able to 
distinguish between right & wrong, & to appreciate 
the nature & quality of the act which he was doing, 
so as to he a responsible & moral agent : — Held : 
this direction was incon*ect ; the word ‘‘ suicide ” 
must be interpreted in accordance with its ordinary 
meaning, & must he taken to include every act of 
self-destruction, provided it be the intentional 
act of the pai-ty, lowing at the time the probable 
consequences of what he is about to do. — Clift 
V. SCHWABE (1846), 3 C. B. 437 ; 17 L. J. C. P. 2 ; 
7 L. T. O. S. 342 ; 130 E. R. 176, Ex. Ch. ; revsg. 
S. C. sub nom. Schwabe v. Clift (1845), 2 Car. & 
Kir. 134, N. P. 

Annotations: — Consd. Dufaur v. Profesialonal Life Assce. 

(1858), 25 Beav. 599 ; Folld. Rowett, Leuky v. Scottish 

ProvldeDt Institution (1926), 42 T. L. R. 331. Refd. 

Dormay v. Borrodaile (1847), 9 L. T. O. S. 449 ; White r. 

British Empire Mutual Life Assce. (1868), 38 L. J. Ch. 53. 

2960. .] — Pltf. CO., at a time when their 

general manager was indebted to them in more 
than £30,000, effected, in London, three policies of 
insurance on his life with deft, institution, which 
was an Anglo-Scottish corpn. The policies were 
each for £10,000, & each contained the clause, ” The 
life assured shall not within six calendar months 
from the date of the policy commit suicide, hut 
such suicide shall not affect the interests of bond 
fide onerous holders.” The i>olicies were taken out 
to secure pltf. co. partially in the event of the 
general manager’s death. Less than six months 
after the date of the policies the general manager 
committed suicide while of unsound mind, being 
still largely indebted to pltf. co. In an action on 
the policies : — Held : as the general manager had 
committed suicide within the meaning of the 
clause although he was of unsound mind at the 
time, & as the word ‘‘ holder ” could not include 
the original proposer the action failed. — Rowett, 
Leaky & Co., Ltd. v. Scottish Provident 
Institution (1926), 134 L. T. 660 ; 42 T. L. R. 331. 

2951, Onus of proof of suicide — On party 

alleging.] — Stormont v. Waterloo Life & 
Casualty Assurance Co., No. 2948, ante. 

2952. “ Should die by his own hands " — 

Whether suicide during insanity Included.] — A life 
policy of insurance contained a proviso, inter alia^ 
that in case ” the assured should die by his own 
hands, or by the hands of justice, or in consequence 


circmnstanocs of the case this condition 
was not material. — CoLPirrs v. Con- 
tinental Life Insurance Ckj. (1920), 
47 N. B. R. 333.— CAN. 

r. Avoidance of 'policy for active ser- 
vice — Without notice.}-^ All insurance 
policy provided that the Insured mifirht 
engage in octlye sorrlce, notice thereof 
to be griven within ninety days after 
the date of engagrlng:, & he to pay such 


extra preinium'during service as the co. 
should fix : — Held : the co., haviiur 
knowledge of insured’s enlistment, 
thereafter receiving & receipting for 
the ordinary premiums for three 
years, had waiv^ the conditions as to 
notice within the time speciflod & 

B ayment of the extra premfum & was 
able on the policy. — Beasant v. 
Northern Life Insurance Co., 11923] 
2 D. L. R. 1086 ; 32 Man. L. R. 471 ; 


ri923] 1 W. W. R. 362 ; revsg., 66 
b. L. R. 630.— CAN. 

t. Outside particular area .] — 

General Life Insurance Co. r. 
Motlk, [1919] App. D. 1.— S. AF. 

PART IV. SECT. 11. SUB-SECT. 6.— A. 

2962 1. Express condition as to 
“ suicide ” — Should die by hia oum 
Imnds ” — Whether suicide during in- 
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of a duel, the policy should be void.” The i 
assured threw hunself into the Thanies & was 
drowned. Upon an issue whether the assured died 
by his own hands, the jury found that he 
” voluntarily threw himself into the water, 
knowing at the time that he should thereby 
destroy his life, & intending thereby to do so ; but 
that at the time of committing the act he was not 
capable of Judging between right & wrong ” : — 
Held : the policy was avoided, as the proviso 
included all acts of voluntary self destruction, & 
was not limited by the accompanying provisoes to 
acts of felonious suicide. — ^B orbadaile v. Hunter 
(1843), 5 Man. & G. 689 ; 5 Scott, N. R. 418 ; 12 
L. J. C. P. 225 ; 1 L. T. O. S. 170 ; 7 J. P. 256 ; 

7 Jur. 443 ; 134 B. R. 715. 

Annotations: — Consd. Clift v. Schwabe (1846), .3 C. B. 437. 
FoUd. Dufaur v. Profebsional Life Insoe. (18.58), 4 Jur. 
N. S. 841. Befd. White v. British Empire Mutual Life 
Assce. (1868), 38 L. J. Ch. 53. Mentd. Dormay v. Borro- 
daile (1845), 6 L. T. O. S. 215 ; Taubman v. Pacific Steam 
Naviffatiou Co. (1872), 26 L. T. 704. 

2953. .] — A. insured his life for 

£1,000, subject to a condition, that “ in case the 
assured should die upon the seas, except in certain 
passages, or go beyond the limits of Europe, or 
enter into or engage in military service, unless 
licence were obtained, or should die by his own 
hands or by the hands of justice, or in consequence 
of a duel, etc., the policy should be void.” 
Pi'oviously to his marriage in 1828, A. assigned the 
policy to tru.citees, for the benefit of bis intended 
wife & the issue of the marriage. The settlement 
contained a covenant by A. that he would “at 
all times during his life duly pay all such premiums 
& other moneys, & do & perform all such acts, 
mattera, & things as should be requisite for 
keeping on foot the said policy.” In 1838, A. 
throw himself into the Thames & was drowned. 
In an action to recover the amount of the policy, 
the jury had found that the assured voluntarily 
threw himself into the river, intending to destroy 
bis life, but that at the time of committing the act 
he was not capable of judging between right & 
wrong ; upon which finding the Ct. of Common 
Pleas had held that this was such a dying by the 
party’s own hands as discharged the office from 
liability : — He/d : the act of self-destruction by A. 
was not a breach of the above covenant for keeping 
the policy on foot. — D ormay v.Bobbadaile (1847), 
6 C. B. 380 ; 11 Jur. 231 ; 136 E. R. 925. 

A nnotations : — Befd. Hawkltts V. Coulthurst (1864), 5 B. & 
S. 343 ; Cleaver v. Mutual Reserve Fund Assocn. (1891), 
60 L. J. Q. B. 672. 

2954. .] — (1) Where there is a 

condition in a life policy that in the event of the 
assured dying by his own hand, the policy shall 
be void, except to the extent of any hand fide 
interest, which at the time of his death, shall be 
vested in any other person or persons for his or 
their own benefit, the exception applies as much 
when that interest is vested in the assurers them- 
selves as when it is vested in a third party. 

Therefore, w'here W. effected a policy of assur- 
ance upon his life with the above condition & 
exception, & deposited the same with the assurers 
by way of collateral security for a loan from them 


to him : — Held : notwithstanding the suicide of 
the assured, the policy was good to the extent of 
the debt for which it was held as security, & 
therefore that the debt was extinguished by the 
moneys which became payable under the policy. 

(2) The condition avoidi^ a policy in the event 
of the assured dying by his^ own hand applies to 
all cases of self-destruction, & it is immaterial that 
at the time of committing the act the assured was 
of unsound mind. — ^WniTE v. British Empire 
Mutual Life Assurance Co. (1868), L. R. 7 Bq. 
394 ; 38 L. J. Ch. 53 ; 19 L. T. 306 ; 17 W. R. 26. 

2955. Insurance for benefit of third party — 

Condition against suicide a condition precedent.] — 
An application for a policy of insurance on the 
life 01 appet. for the benefit of creditors stated that 
it was the basis & a part of the contract ; & the 
appet. thereby warranted & agreed that he would 
not commit suicide, whether sane or insane, during 
the period of one year from the date of the contract. 
The policy subsequently issued in pursuance of the 
application stated that it was made in considera* 
tion of the application, which was thereby made a 
part of the contract. Appet. committed suicide 
within the year while temporarily insane. Ip an 
action on the policy : — Held : the warranty against 
suicide was a condition of liability, & the action 
was therefore not maintainable. — Ellinger & Co. 
V . Mutual Life Insurance Co. of New York, 
11905] 1 K. B. 31 ; 74 L. J. K. B. 39 ; 91 L. T. 
7.33 ; 53 W. R. 134 ; 21 T. L. R. 20 ; 49 Sol. Jo. 
32 ; 10 Com. Cas. 22, C. A. 

2956. Exception in favour of bon& fide onerous 
holder — Whether original proposers incfiided.] — 
Rowett, Leaky & Co., Tyro. v. Scottish Provi- 
dent Institution, No. 2950, ante. 

B. Bond fide Interest of Third Parties. 

2957. Whether condition valid.] — Moore t?. 
WooLSEY, No. 2959, pos/. 

See, generally. Contract, Vol. XII., pp. 244, 
245, 246. 

2958. What is an effectual assignment — Deposit 
of policy with creditor — Undertaking to assign upon 
request.] — Debtor effected an insurance on bis life, 
one condition of the policy being that, if it should 
be assigned bond fide, the assignee should have the 
benefit of it, so far as liis interest extended, 
notwithstanding the assured should commit 
suicide ; he deposited the policy with his creditor, 
accompanied by a letter, promising -to assign it to 
him, when requested, as a security for his debt. 
No notice of the assignment was given to the 
assurers. The debtor committed suicide : — Held : 
inasmuch as the deposit of the policy, & the agree- 
ment to assign it by way of security for a debt, 
constituted in equity a valid assignment as between 
the parties to the transaction, it was also an 
effectual aasignment within the condition, as 
against the assurers. — C ook v. Black (1842), 1 
Hare, 390; 11 L. J. Ch. 268; 6 Jur. 164; 66 
E. R. 1084. 

A nnotations : — Oonsd. SoUoitors Sc. General Life Assce. Soc. 

(Registered) v. Lamb (1864), 1 Hem. Sc M. 716. Befd. 

Dufaui V. ProfeBsionel Life lusce. Co. (1868), 4 Jnr, N. S. 

841. 


sanity included. ) — B aulantynk v , 
Mutual Life Insurance Oo. of New 
York (1891), 17 V. L. R. 620.— AUS. 

2952 ii. .1 — Mutual 

Life Insurance Co. op New York v. 
Moss (1906), 4 O. L. R. 312.— AUS. 

a. Death in rebellion — De‘ 

lUberoU pcuiicipdtion.] — B. insured his 
life with deft, society, the policy 
provldinff that in case “ it shall not 
have become void by the death of the 
oasured by suicide, whether sane or 


insane, within one year of the date 
hereof, the society will pay to the 
oKors., administrators, or assiKiis of 
the assured, £200.” After payms the 
premiums for ten years B. went into 
rebellion. Sc was killed in an enKa«e- 
ment \idth British troops ; — Hud : 
B.’s oxors. were entitled to recover 
the amount of the policy. — Burqbr v. 
South African Mutual Life Assur- 
ance Society (1903), 20 S. C. 538 ; 
18 C. T. R. 847.— a. AF, 


PART IV, SECT. 11, SUB-SECT. 5.— B. 

b. As8iffn)7tefd to mortgagee — Notice 
to insurers — Whether necessary .] — A 
mtgree. by assl^ment of a policy on 
the life of mtgror. is imder no obliga- 
tion to ratgor. to give notice to the 
insurance co., so as to protect the 
interest of mtgee. in the policy in a 
cose of suicide of mtgor. — ^W alpole 
V. Colonial Bank of Australasia 
(1884), 10 V. L. R. 315.— AUS. 
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Sect. 11. — Conditions in the •policy and avoidance: 

Sub-seci. 5, B, ; sitb-sect. 6.] 

2959. Deposit with trustees of marriage 

settlement.] — Declaration, by the exor. of M. 
against the directors of a life assurance co., 
aUeged that M. insured his life for £999, by a policy 
containing conditions ; viz. (8.) “ Policies effected 
by persons on their own lives, who shall die by 
duelling or by their own hands, or by the hands 
of justice, will become void, so far as regards the 
exors. or administrators of the person so dying, but 
will remain in force only to the extent of any 
bond fide interest which may have been acquired 
by any other person under an actual assignment 
by deed for a valuable consideration in money, 
or by way of security or indemnity, or by virtue 
of any legal or eqmtable lien as a security for 
money, upon proof of the extent of such interest 
being given to the directors to their satisfaction ** ; 
(9) “ If a person, who shall have been assured 
upon his own life for at least five years, or shall 
have paid a sum equivalent to at least five years’ 
annual premiums, shall die by his own hands, the 
directors shall be at liberty, if they think proper 
so to do, but not otherwise, to pay, for the benefit 
of his family, any sum not exceeding what the 
co, would have paid for the purchase of his interest 
in the policy if it had been surrendered on the day 
previous to his decease ; provided the interest in 
such assurance shall be in the assured, or in a 
trustee for him, or for bis wife or children, at the 
time of his decease.’ ’ The declaration then averred 
M.’s death, & that defts. had not paid. Pica : 
that M. died by his own hands. Replication : 
that, before M.’s death, K. acquired a bond fide 
interest in the policy by actual assignment by way 
of security for money, within the meaning of the 
conditions ; & proof of the extent of such interest 
was, before action, given to the directors of the 
CO. to their satisfaction. Held bad, on demurrer, 
for not showing an assignment by deed. Further 
replication : that, before the death of M., K. 
acquired a bond fide interest in the policy by virtue 
of an equitable lien, as a security for money ; & 
proof of the extent of such interest was, before 
action, given to the directors to their satisfaction. 
Issue being taken on this replication, the facts 
were stated in a case giving to the ct. the same 
power to draw inferences of fact as a jury. Prom 
the case it appeared that M., before his marriage, 
had given a bond, conditioned to secure £5,000 to 
his wife , that, not being able to do so, an agree- 
ment was made among the family, by which {inter 
alia)t M. was to insure his life for the benefit of his 
wife, she paying the premiums out of her own 
separate income : in pmsuance of which he 
effected the policy & handed it over to K. for the 
benefit of the wife, intending to assign it regularly ; 
that no assignment was executed ; but the policy 
remained with K. as trustee for the wife to M.’s 
death. These facts were communicated to the 
directors : — Held : (1) this supported the issue on 
the part of pltf. It was not necessary to show, by 
express evidence, that the proof of the interest 
had satisfied the directors ; for that the ct, would 
infer from the facts that the directors were so 
satisfied, they not having discretion to reject 
reasonable proof ; (2) the condition did not vitiate 
the policy, on the ground of public policy, as 
tending to encourage suicide. — Moore v. Woolsey 
(1854), 4 E. & B. 243 ; 3 C. L. R. 207 ; 24 L. J. 
Q. B. 40 ; 24 L. T. O. S. 155 ; 1 Jur. N. S. 468 ; 
3W. R. 66, 119E. R. 93. 

2960. Charge as security for debt — Debt 

fluctuating In amount.] — One of the conditions of 


a life policy was that it should be void if the 
assured died by his own hand, except it should 
have been assigned to other parties, for valuable 
consideration, six months before his death : — 
Held : a letter to A. charging it with a floating 
balance due to him, & made three years previous 
to the death of the assured by his own hand, was 
within the exception. — Jones v. Consolidated 
Investment Assurance Co. (1858), 26 Beav. 
256 ; 28 L. J. Ch. 66 ; 32 L. T. 0. S. 307 ; 5 Jur. 
N. S. 214 ; 53 E. R. 896. 


2961. 


Deposit as equitable charge — Whether 


notice necessary.] — Dufaur v. Professional Life 
Assurance Co., No. 2987, post. 

2962. Deposit with insurance company as 

collateral security.] — White v. British Empire 
Mutual Life Assurance Co., No. 2054, ante. 

2963. Deposit as security for antecedent 

debt — Assignment without consideration.] — The 
mere existence of an antecedent debt is not 
valuable consideration for a security given by the 
debtor. 

H. was entitled to a policy of assurance for 
£5,000, on his own life subject to conditions which 
made the policy void “ if the lives assured died 
by their own hands . . , but without prejudice 
to the bond fide interests of third parties based on 
valuable consideration.” He was indebted to W. 
in sums not exceeding £15,000. W. had pressed 
for payment or reduction of the debt. H. executed 
a deed of assignment of the policy to W. by way 
of mtge. to secure all moneys owing to him from 
H., & delivered the deed duly executed to his 
solrs.. telling them to use their own discretion 
whether they should inform W. of the assignment 
or not. The solrs. obtained time from W. for 
payment of the debt without producing the deed, 
&, acting on H.’s instructions, destroyed it. H. 
shortly afterwards died by his own hand. No 
notice of the existence of the assignment was given 
to W. or the insurance society during II. ’s life. 
After his death his estate was being administered 
in ct., & the fact of the assignment w’as discovered 
& communicated to W.’s firm, who had taken in 
a claim. Notice of the assignment was then given 
to the insurance society, & the exors. of W., who 
had died, brought this action to recover the 
policy moneys ; — Held : there was no valuable 
consideration for the assignment within the saving 
clause in the pohey, the action tlierefore failed. 
— Wigan v. English & Scottish Law Life 
Assurance Assocn., [1909] I Ch. 291 ; 78 L. J. 
Ch. 120 ; 100 L. T. 34 ; 25 T. L. R. 81. 

A nnoiations : — Refd. Be Cozens, Green r. Brisley, fl913) 2 

Ch. 478. Mentd. V. Bromley. [1912J 3 K. B. 474 ; 

Hamblotou v. Brovm, [1917J 2 K. B, 93. 


See, generally. Contract, Vol. XII,, pp. 213 
et seq. 

2964. Assignment by operation of bank- 

ruptcy law — Construction of policy.] — B., a mer- 
chant domiciled at Valparaiso, effected an insur- 
ance on his life with an insurance co. in London, 
of which deft, was a director. The policy, by a 
condition indorsed, was to be void if the insured 
committed suicide ; “ but, if any third party have 
acquired a bond fide interest therein by assignment 
or by legal or equitable lien for a valuable 
consideration, or as security for money, the 
assurance ” ” shall nevertheless, to the extent of 
such interest, be valid & of full effect.” While the 
olicy was in force, B. declared himself bkpt., 
y that act itself, made, according to the law of 
Valparaiso, a cession of all his property to the ct. 
before whom the declaration was made : & the 
property thereupon vested, by opefration of law, 
in the Escribano, or official notary, of the ct. 
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After this B. committed suicide. At a meeting 
of creditors, after his death, pltfs., who were 
themselves creditors, were duly appointed assignees 
to the estate, which thereupon, by operation of 
law, shifted from the Escribano to them as such 
assignees. In an action by pltfs. , as such assignees, 
to recover the amount insured by the policy : — 
Held : pltfs. were not third parties having a 
hond fide interest by assignment or by legal or 
equitable lien for a valuable consideration, or as 
security for money, within the meaning of the 
exception. — Jactkson v, Forster (1800), 1 E. & 
E. 463, 470 ; 29 L. J. Q. B. 8 ; 33 L. T. O. S. 290 ; 

5 Jur. N. S. 1247 ; 7 W. R. 678 ; 120 E. R. 986, 
Ex. Ch. 

See^ generally, Sect. 13, sub-sect. 1, B., post, 

2965. Proof of assignment — Sufficiency.] — 
Moore v. Woolsey, No. 2969, ante. 

2666. Mortgage of policy with other property — 
Payment by Insurers — Right of Insurers to marshal.] 
— Where a policy of assurance contains the usual 
condition, that it shall be void in case the assured 
die by his own hand, “ except to the extent of any 
interest acquired therein by actual assignment for 
valuable consideration,” & the assured mortgages 
the policy along with other property for a sum 
much less than the total value of the mtged. 
property, but exceeding the amount secured by 
the policy, Sd afterwards dies by his own hand, 
not feloniously, the co. have no equity against 
either the property comprised in the mtge. or the 
estate of the assured. 

The principle of marshalling securities does not 
apply to such a case ; & the assured & the co. do 
not stand in the relative position of principal 

6 surety. 

Semble : if the mtgor.’s representative had re- 
deemed the mtge. aliunde he would be entitled to 
recover on the policy for the benefit of the mtgor.’s 
estate. — Solicitors’ & General Life Assurance 
Society v. Lamb (1864), 2 De G. J. & Sm. 251 ; 
4 New Rep. 313 ; 33 L. J. Ch. 426 ; 10 L. T. 702 ; 
10 Jut. N. S. 739 ; 12 W. R. 941 ; 46 E. R. 372, 
L. JJ. 

Annotations : — Gonad. White v. British Empire Mutual Life 

Assce. (1868), L. H. 7 Eq. 394. Apia. C^ty Bank v. 

Sovereign Life Assce. <1884), 50 L. T. 565. 


2967. 


-.] — A policy of assurance 


contained a condition that, if the assured should 
die by his own hand, the policy should become 
void, & all moneys paid in respect thereof should 
be forfeited to the co. But, in case the beneficial 
interest in the policy had been vested in any other 
person for a valuable & pecuniary consideration, 
the policy should remain valid to the extent of the 
interest of such person, subject to a specified notice 
in writing having been given of the transaction 
transferring the interest. The assured deposited 
the policy with pltfs. to secure a debt owing from 
his firm & further advances, the deposit being 
accompanied by a memorandum stating that the 
policy was deposited by way of equitable mtge. 
as collateral security. The required notice was 
given to the assurance co., & S. subsequently 
committed suicide, pltfs. holding at the time of his 
death other securities for the debt besides the 
policy: — Held: (1) the suicide clause was undis- 
tinguishable from that which was imder decision 
in Solicitora & General Life Assurance Co. v. Larnb, 
No. 2966, ante, & pltfs. were entitled to be paid out 
of the policy moneys the amount of the debt due 
to them at the date of the death of S. ; (2) not- 
withstanding that the estate of the assured might 
thereby be benefited, the assurance co. were not 
entitled to have the debts paid, either primai^y 
or ratably, out of the other securities held by 
J.— -VOL, XXIX. 


pltfs. — City Bank v. Sovereign Life Assurance 
Co. (1884), 60 L. T. 665 ; 32 W. R. 668. 

Marshalling of securities generally, see Mort- 
gage. 

Bonft fide onerous holder — Whether original 
proposer included .] — See No. 2950, ante. 


Sub-sect. 6. — Execution for Felony, 

2968. No exception in policy as to death by 
hands of Justice — Whether policy avoided — ^Effect 
of assignment of policy by assured.] — In 1815, a 
contract, called a policy of insurance, was made by 
F. with the Amicable Insurance co., by which F. 
agreed to pay £128 16s. yearly to the societv, 
according to the provisions of the bye-laws, & in 
consideration of these payments P. was admitted 
a member of the Society, who bound themselves 
& their successors to pay to the exors., adminis- 
trators, or assigns of F. such a share of the joint- 
stock as should become due upon his death, 
according to the charters & bye-laws of the society. 
The annual payments were made by F. to the 
society for ten years. In 1820, F. assigned all his 
interest under the policy, without consideration, 
upon certain trusts for a nominee in the indenture 
of assignment. In 1824, P. was convicted of 
felony & executed, having the day before his 
conviction been declared a bkpt. Upon a bill 
filed by his assignees against the society, the 
nominee, & the trustees, claiming the benefit 
of the policy ; — Held : [they were not entitled to 
the rehef prayed], upon the ground, that the con- 
tract was against public policy, & must be con- 
sidered &; construed as if a clause had been inserted 
in terms insuring against the event of the com- 
mission of a capitEil felony by the party insured. — 
Am cable Society v. Bolland (1880), 4 Bli. N. 8. 
194 ; 2 Dow. & Cl. 1 ; 5 E. R. 70, II. L. ; revsg. 
S. C. sub nom. Bolland v. Disney (1827), 3 Russ. 
351. 

Annotations ; — Extd. Horn v. Anglo -Australian & Universal 
Family Life Assce. (1861), 30 L. J. Ch. 511. Expld. 
Cleaver r. Mutual Reserve Fund Life Assocn., (1892] 
1 Q. B. 147. Reid. Davis v. Eyton (1830), 7 Bing. 164 ; 
Borradailo r. Hunter (1843), 5 Man. & Q. 639 ; Moore 
V. Woolsey (1854), 3 C, L. R. 207 : Dufaxu v. Professional 
Life Insce. (1868), 4 Jur. N. S. 841 ; Jackson v. Foster 
(1859), 5 Jur, N. S. 1247 ; Dudley & West Bromwich 
Banking Co. v. Spittle (I860), 2 L. T. 47 ; Yates v. Kyffln- 
Taylor & Work, (1899] W. N. 141 ; /?i the Estate o/ Hall, 
Hall V. Knight & Baxter, [1914] P. 1. Mentd. i?e Jones, 
Ex p. Jones (1833), 2 Mont. & A. 193 ; lie Daintry, 
Ryle, Ex p. Wright (1841), 11 L. J. Bey. 4 ; lie Russian 
(vyksounsky) Iron Works Co., Stewfitrt’s Case (1866), 
1 Ch. App. 674 ; Re Shepherd, Ex p. Ball (1879), 48 
L. J. Bey. 57. 

2969. Policy for benefit of wife of assured — 
Murder of assured by wife — Failure of trust for 
wife — Resulting trust to estate of assured.]— 

The exors. of a person who has effected an insur- 
ance on his life for the benefit of his wife can 
maintain an action on the policy notwithstanding 
that his death was caused by a felonious act of his 
wife. The trust created by the policy under 
Married Women’s Property Act, 1882 (c. 75), s. 11, 
having been defeated by reason of her crime, the 
insurance money becomes part of the assured, & 
as between his legal representatives & the insurers 
no questioii of public policy arises to afford a 
defence to the action. — Cleaver v. Mutuai. 
Reserve Fund Life Assocn., [18921 1 Q. B. 147 ; 
61 L. J. Q. B. 128 ; 66 L. T. 220 ; 56 J. P. 180 ; 40 
W. B. 230 ; 8 T. L. R. 139 ; 36 Sol. Jo. 106, C. A. 

Annotations : — Gonad. Re Engelbaoh’s Estate, Tibbetts v. 
Engelbaoh, 1^1924] 2 Ch. 348. Bold. Jn the Goods of 
Crippen (1811), 80 L. J. P. 47 ; /n Estate of Hall, 

V. Knight & Baxter, [1914] P. 1. Mentd. Yates e. Kyffln- 
Taylor & WarlL [1899] w. N. 141 ; Gordon v. lyfetro- 
poUtan Police <^ef Comr., [1910] 2 K. B. 1080 ; JRe 
Burgess’s Policy (1915), 85 L. J. Cn. 273. 
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Insubance. 


Sect, 11. — Conditions in the policy and avoidance: 

Svh-sect. 7. Sect. 12 ; Sub-eecta* 1 & 2. ] 

Sub-sect. 7. — Miscellaneous Conditions, 

2970. Satisfactory proof of interest — Whether a 
condition precedent to liability.] — A policy on the 
life of a third person contained a recital that the 
proposer alleged that she was interested in the life 
of the assured, “ of which allegation satisfactory’^ 
proof has to be furnished to the directors of the 
CO.,” & went on to provide that should any 
difference or dispute arise between the proposer 
& the CO., the difference was to be referred to & 
decided by the judge of the county ot., who, or 
his deputy, should ^one have jurisdiction to hear 
& determine it : — Held : proof of insurable interest 
was not a condition precedent to the co.’s liability ; 
& the difference or dispute might be tried by a jury 
in the county ct. — Coweij. v. Yorkshibe l^o- 
vident Life Assurance Co. (1901), 17 T. L. R. 
452, D. 0. 

2971. Only one policy to be in force — Permission 

for additional policies — Onus of proof.] — ^A policy 
of insurance effected by M. upon her life with deft, 
society contained the following clause : ” One 

policy only is allowed to be in force on the life of 
the person assured & named therein, unless 
special permission be obtained from the com- 
mittee of management for any additional policy 
created, & should any such additional policy be 
obtained without the knowledge & consent of the 
committee, which consent shall be evidenced by 
an endorsement on the policy signed by the 
secretary of the society, such policy other than 
the first shall if discovered during the life of the 
assured be rejected or if discovered after death 
be null & void, & the sum or sums assured forfeited 
to the society.” During the year preceding the 
issue of the policy in question three other policies 
had been effected on the life of M. by different 
persons. These other policies were all treated by 
defts. as valid & the amounts due on them had 
been paid. No endorsement had been made by 
defts.’ secretary on the policy in question as to 
the existence of the other policies. M. having 
died, her exor. claimed the amount due under 


the policy : — Held : there might be a consent to 
the existence of other policies ^thout any endorse- 
ment on the policy in question ; in the circum- 
stances the burden of proof was on defts. to show 
that they had not consented to more than one 
policy on the life of M. being in force ; & as they 
had failed to show that they had not consented they 
were liable on the policy in question. — M arcovitch 
V. Liverpool Victoria Friendly Society (1912), 
28 T. L. R. 188, C. A. 


Sect. 12.— CANCELLATION OF POUCY AND 
RETURN OF PREMIUMS. 

Sub-sect. 1. — ^Where Policy Voidable. 

See, generally. Part I., ante. 

2972. Fraudulent misrepresentation by assured.] 

— A bill in equity will lie at the suit of a life 
assurance office to have a policy delivered up to be 
cancelled on the ground of fraud in effecting the 
insurance, where the instrument is not void on the 
face of it ; in such case, pltfs. have a better 
equity if they bring their bill in the lifetime of the 
assured than if they wait till after his decease. — 
Penn v. Craig (1838), 3 Y. & C. Ex. 216 ; 3 Jur. 
22 . 

2973. Offer to repay premiums — Whether 

implied.] — Three directors who had signed a 
policy, filed a bill on behalf, etc., praying, on 
allegations of fraud & misrepresentation, that it 
might be delivered up to be cancelled, ” or that 
they might otherwise be relieved therefrom, in 
such manner as the ct. might think fit ; ” but the 
bili contained no offer to pay back the premiums : 

-Held: if such a submission were necessary, 
the prayer sufficiently implied it. — Barker v. 
Walters (1844), 8 Beav. 92 ; 14 L. J. Ch. 87 ; 
4 L. T. O. S. 191 ; 9 Jur. 73 ; 60 E. R. 30. 
Annotation: — Reid. British Equitable Aseoo. v. G. W. liy. 

(1868), 17 W. H. 43. 

2974. Premiums applied towards Insurer’s 

costs.] — Life policy obtained for fraudulent pur- 
poses declared void, & the premium already paid 
to the insurance office applied in payment of the 


PART IV. SECT. 11, SUB-SECT. 7, 

0 . Contract ruhject to fordyn law,] 
— -A contract of insurance was expressed 
to be subject to the laws of the State 
of New York which laws provide that 
no order providing for an accounting 
or interfering with the business of an 
loBurance co. shall be mado otherwise 
than upon the application of the A.-G. 
on his own motion or after his approval 
of a request of the superintendent of 
insurance : — Held : this condition was 
not a mere matter of procedure, but 
formed a part of the contract & was a 
oondition precedent to the institution 
of proceedings. — Johnson r. Mutual 
F iRic Insurance Co. of New York 
(1904), 5 S. R. N. S. W. 16 ; 21 N. S. W. 
W. N. 108.— AUS. 

d. .) — Leblanc v. Coven A> rr 

Mutual Benefit Asboon. (1898), 34 
N. B. R. 444.— CAN. 

e. Not to take unneceaeary risk.] — 
A policy contained a oondition that the 
insurance should not extend to any 
case where the death or injury might 
happen in consequence of unnecessary 
danger, haaard, or perilous adventure. 
Insured was killed by being run over 
by an engine while oontravenlng the 
rules of the N. Ry. Oo. i — Held : there 
could be no recovery. — Nsiix v. 
Travellers * Insurance Oo. (1886), 
12 S. 0. R. 56.— CAN. 

f. Not to engage in more hmardou* 


occupation.] — Day v. Dominion Safety 
Fund Life Assocn. (1894), 32 N. B. R. 
533.— CAN. 

g. Without permiselon of co.] 

— A lllo policy was subject to a con- 
dition making it void if the instired took 
a hazardous employment, without 
written permission of the co. Assured 
did take such employment without 
such written pormi^on but with the 
assent of the co.’s provincial agent. 
& after the change of occupation paid 
a premium which was retained by the 
00 . with knowledge ot the change of 
occupation : — Held : the co. was 
estopped from taking advantage of the 
forfeiture clause. — E lbon v. North 
American Life Assurance Oo. (1902). 
9 B. C. R. 474 ; 38 S. C. R. 383.— CAN. 

h. Rules of society — Not set out 
in policy .] — Moroan v. Hunt (1896), 
20 0. R. 668.— can. 

k. Creditor not to he bene/lctary 
under policy .] — Northern Trust Co. 
V. CALDWELL (1914). 80 W. L. R. 8 ; 
18 p, L. R. 512 ; 20 D. L. R. 986 ; 
6 W. W. R, 1165 ; 7 W. W. R. 636 ; 25 
Man. L. R. 120.— CAN. 

l. Waiver of provision of policy — 
To be indorsed on policy. y-^XJudet a 
conation in a life iniriMnoe policy 
providing that “ no proTision of the 

pan bo ohanged, waived or 
modified, except by indorB^ent b«wn 
•Ign^ by two o^f the exeouUTs officers 
of the 00 ,” i—Held ; acceptance of a 


premium with knowledge of a breach 
of oondition would not constitute a 
waiver unless the above condition was 
strictly complied with, — Colpittb v. 
CJONTINBNTAL LIFE INSURANCE CO. 
(1920), 47 N. B. R. 333.— CAN. 

m. To be in “ sound heaUh .*^] — 
A contract was made subject to the 
oondition that no obligation is 
assumed by the oo. prior to the date 
hereof nor unless on sedd date the 
insured is alive & in sound health : — 
Held : the condition os to soimd health 
was absolute & the fact that insured 
was not in sound health was a com- 
plete defence to an action upon the 
policy. — Moore v. Metropolitan Life 
INSURANOS Co. (1023), 54 O. L. R. 474. 
—CAN. 

n. Not to enpage in mining opera' 
tions.} — A oondition in a Ufe policy 
that the assured Is not to bo engaged 
in mining operations is broken by his 
engaging in employment which 
necessitates the inspection 8c oiling 
of hauling machinery in the shaft of a 
mine. — Mutual Life Insurance Co. 
09 New Yorkv. Inolb (1910), T. P. D. 
540 ; L. L. R. 404.— S. AP. 

PART IV. 8B0T. 18, SUB-SECT. 1. 

o. Fraudulent concealment Z>v 
sured — Knowledge of oompany-Svb~ 
sequent acc^lai^ of premium.}-'- 
Armbtronq V* Turquand (1858), 9 
X, 0. li. R. 88.— *Ut. 
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costs. — ^Prince op Wales, etc. Assocur. Co. v. 
Palmer (1858), 26 Beav. 606 ; 63 B. R. 768. 
AnnotaHone : — Refd. British Equitable Assce. tj. Q. W. Ry. 
n 868), 19 L. T. 476. Msntd. Bird v. Keep, [1918] 2 K. B. 
602. 

Recovery of insurance money after pay- 
ment .] — See Sect. 16, sub-sect. 5, poet. 

2975. Innocent misrepresentation by Insured — 
Express condition avoiding policy if any averment 
untrue.] — By a declaration & statement as to 
health, etc., signed by the assured, previous to 
effecting a policy on a life, it was a^eed/that, if 
any untrue averment was contained therein, 
or if the facts required to be set forth in the proposal 
annexed were not truely stated, the premiums 
should be forfeited, & the assurance be absolutely 
null & void. The statement as to the health of the 
life was untrue in point of fact, but not to the 
knowledge of the party making it : — Held : the 
premiums were forfeited, & could not be recovered 
back. — Duckett v. Williams (1834), 2 Cr. & M. 
348 ; 4 Tyr. 240 ; 3 L. J. Ex. 141 ; 149 E. R. 794. 

Annotations : — Coned. Howarth v. Pioneer Life Assce. 
(1912), 107 L. T. 1^5. Refd, Huckman v. Pernie (1838), 
1 Horn & H. 149 ; Borradalle v. Hunter (1843), 6 Man. & 
O. 639 ; Fowkea v. London & Manchester Life Assce. 
Assocn. (1863), 2 New Hep. 112; Thomson v. Weems 
(1881), 9 App. Cas. 671 ; Sparenborg v. Edinburgh Life 
Assoo., [1912] 1 K. B. 195. 

2976. Innocent breach of condition by insured — 
Express condition avoiding policy on breach — 
Premiums paid after breach.] — By a condition 
indorsed on a policy of life insurance, effected in 
1894, it was provided that if the assured should go 
beyond the limits of travel therein specified with- 
out obtaining licence from the insurers, “ the 
assurance shall be void & the premiums paid shall 
be forfeited.” The assui'ed in 1897, either not 
having read the terms of the condition or having 
forgotten them, went for a short time beyond the 
specified limits of travel without the licence & 
knowledge of the insurers. The assured continued 
to pay the premiums until the beginning of 1911, 
when he discovered that he had in 1897 committed 


the action. — C ross v. Mutual Reserve Ijeb 
Insurance Oo. (1904), 21 T. L, R. 15. 

Annotation: — ^FoUd. Merino v. Mutual Reserve Life Insoe. 
(1004), 21 T. L. R. 167. 

2979. .] — Held : following the de- 

cisions in Mutual H^erve Life Insurance Co. v. 
Foster t No. 2977, ante^ & Cross v. Mutual Reserve 
Lije Insurance Co., No. 2978, ante, the contract 
must be rescinded on the ground of misrepresenta- 
tion & the sums paid under the policy retmmed, 
notwithstanding the delay in brmgmg the action. — 
Merino v. Mutual Reserve Life Insurance Oo. 
(1904), 21 T. L. R. 167. 

2980. Policy illegal at date of contract 

— Subsequent validation by statute.] — T ofts v. 
Pearl Life Assurance Co., Ltd., No. 2814, ante. 

2981. Misrepresentation by agent of insurer — 
Mode of trial.] — P arr v. London, Edinburgh & 
Glasgow Assurance Co. (1891), 8 T. L. R. 88, 
D. C. 

2982. Recovery of premiums paid on faith 

of representation.] — The holder of a policy of 
insurance being minded to give up paying the 

remiums was persuaded to continue the payments 
y a false representation of the insurance co.’s 
agent that if she paid the premiums for a certain 
time she would receive a free policy. The repre- 
sentation was made without the authority or 
knowledge of tho co. & the co. refused to grant a 
free policy but retained the premiums : — Held : 
the holder of the policy was entitled to recover 
from the co. tho premiums paid upon the faith of 
the representation. — Refuge Assurance Co., Ltd. 
V. Kettlewell, [1909] A. C. 243 ; 78 L. J. K. B. 
519 ; 100 L. T. 306 ; 25 T. L. R. 395 ; svb nom. 
Kettlewell v. Refuge Assurance Co., Ltd., 
53 Sol. Jo. 339, n. L. 

Annotations: — Refd. Kvanson v. Crooks (1911), 106 L. T. 
264 ; Hughes v. Liverpool Victoria Legal Friendly Soo., 
[1916] 2 K. B. 482 ; Armetrong v. Jackson, [1917] 2 K. B. 
822 ; Collins v. Hopkins, [1923] 2 K. B. 617 ; Parkinson 
V. College of Ambulance fifc Harrison, [1925] 2 K. B. 1. 


a breach of the condition, & informed the insurers 
thereof. In an action by him to recover back 
the premiums paid since 1897 upon the ground 
that by reason of the breach of the condition 
the policy had become void as from that 
date : — Held : even assuming that the policy 
had become void upon the breach of the condition, 
the premiums paid since that date had become 
forfeited, & the assured was not entitled to recover 
them back. — Sparenborg v. Edinburgh Life 
Assurance Co.. [1912] 1 K. B. 195 ; 81 L. J. K. B. 
299; 106L. T. 667; 28T. L. R. 61. 

2977. Misrepresentation by insurers — Right of 
assured to rescission & return of premium.] — 
Mutual Reserve Life Insurance Co. v. Foster 
G904), 20 T. L. R. 716, H. L. ; affg. S. C. sub nom. 
Foster v. Mutual Reserve Fund Life Assocn. 
(1903), 19 T. L. R. 842, C. A. 

Annotations : — Folld. Oobb i». Mutual Reserve Life lusce. 
a904), 21 T. L. R. 15; Merino v. Mutual Reserve Life 
insoe. (1904), 21 T. L. R. 167. Refd. Moiloy v. Mutual 
Reserve Life Insce. (1906), 22 T. L. K. 625. 

2978. .] — Held : following the 

decision of the House' of Lords in Mutual Reserve 
Life Insurance Co, v. Foster, No. 2977, ante, the 
contract must be rescinded on the ground of mis- 
representation & the sums paid uz^er the policy 
returned, notwithstanding the delay in bringing 


Sub-sect. 2. — Where Policy Void or Avoided 
BY Subsequent Breach op Condition. 

2983. Policy void ab initio — Failure of con- 
sideration.] — Pltf. signed a proposal form for an 
insurance with defts., an insurance co., on the life 
of his mother, having in fact no insurable interest 
in her life, & not insuring to cover funeral expenses. 
The policy proposed was one in favour of pltf. 
in his own right, & not as agent for his mother. 
No such policy was issued to pltf., but he received 
a policy purporting to insure his mother on her 
own life & making the policy moneys payable 
to her representative. Pltf.’s mother had made 
no proposal for a policy &> had given no one 
authority to make one for her, being in fact 
to^Uy ignorant of the matter. Pltf. duly 

f aid £he premiums under the policy in question, 
n an action by pltf. to recover the premiums 
so paid, the deputy county ct. judge found 
that there had been no fraud on the part of 
the agent of the co., but held that, although if 
pltf. had received such a policy as was contemplated 
in the proposal it would have been illegal & pltf., 
being tn pari delicto, would be debarred irom 
recovering the premiums, yet, since what he 


PART IV. SECT. 12. SUB-SECT. 2. 

p. Policy void ab inUio — Inconsis- 
tent ioifk opplioaHon.] — ^Pltf. applied 
to defta. for mBTiranoe at a dxed annual 

? premium for life, but the policy sent 
0 him contained a provision that the 


premium might be increased. He did 
not read the policy, 6c, pursuant to 
notices from defts., paid them seven 
annual premiums at the original rate. 
In the eighth year defts. demanded a 
larger premium: — Held: the policy, 
not being in accordance with the 


application, there was no contract. 6c 
he was entitled to repayment of the 
premiums with interest. — Mowat v. 
Provident Savings Life Absoon. 
SociKi'Y (1900). 21 O. L. T. 17 ; 27 
A. R. 676.~CAN. 

*.] — Gill v. Oreat 
B B 2 
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Insubancs. 


Sect. 12 . — Cancellation of policy and nium of pre- 
miums : Sub-sects. 2, 3 <£; 4. Sect. 13 : Suh- 
sect. A,] ^ 

actually obtained was not a policy of any kind, 
legal or illegal, but a mere nullity, there^ was a 
total failure of the consideration for which the 
premiums were paid, & that pltf- was entitled to 
recover them : — Held : allowing the appeal, pltf. 
was not entitled to a return of the premiums. — 
Elson r. Crookes a911), 100 L. T. 402, D. C. 
Annotation: — Refd. Evanson v. Crooks (1911), 306 b. T. 

264. 

2984. Subsequent avoidance — By breach of con- 
dition — After risk attaches.] — If the risk has once 
begun you cannot sever it, & apportion the 
premium. 

In an insurance upon a life, with the common 
exceptions of suicide & the hands of justice, if 
the party commit suicide or is executed within 
twenty-four hours there shall bo. no return (Lord 
Mansfield, C..T.). — Bermon v . Woodbridge 
(1781), 2 Doug. K. B. 781 ; 99 E. R. 497. 

Annotations : Rothwell r. Cooke (1797), 1 Bos. & F. 

172. Mentd. Furtado v. Rodgers (1802), 3 Bos. & P. 191 ; 

Stanton v. Percival (185.5), 5 H. L. Cas. 2o7 ; Blccard r. 

Shepherd (1861), 14 Moo. P. C. C. 471 ; Britain S.S. Co. 

V. R., Green t. British India Steam Navigation Co., 

Biitieh India Steam Navigation Co. v. Liverpool & 

London War Risks Insce. Assocn. (1920), 89 L. J. K. B. 

881 . 


RepreMntotlon by agent of Insurers.] — See 

Part I., Sect. 14, sub-sect. 6, ante. 

Recovery of money paid under illegal oontraots.l 

—See, generally, Contract, Vol. XII., pp. 281 

Wagering policies — ^Under Life Assurance Act, 
1774 (c. 48 ).] — See Part IX., Sect. 6, post. 


SuB-SBCT. 4 . — ^Wherb Policy Effected 
UNDER Mistake. 

Mistake of agent.] — See Part I., Sect. 14, sub- 
sect. C, ante. 


SuB-.SECT. 3 . — Where Policy Illegal. 

2985. Absence of insurable interest — Policy to 
cover funeral expenses — Recovery of expenses 
under another policy.] — Wolenberg v. Royal Co- 
operative Collecting Society, No. 2815, ante. 

2986. What funeral expenses Include — 

Misrepresentation of insurer.] — (1) By Assurance 
Companies Act, 1009 (c. 49), s. 36 (1), among the 
purposes for which collecting societies may issue 
policies of assurance there is included insuring 
money to be paid for the funeral expenses of a 
parent : — Held : the fimeral expenses must be 
reasonable, regard being had to all the circum- 
stances of the case in question. 

(2) Pltf. effected an insurance with defts. on 
the life of his mother for the purpose of providing 
money to be paid for her funeral expenses. Among 
the funeral expenses which he alleged he had 
incurred was a sum of £16 8s. 9d. for a tombstone. 
Part of these expenses having been paid by other 
societies he claimed the balance of £14 16s. from 
defts. : — Held : funeral expenses could not be 
taken as matter of law to exclude the cost of a 
tombstone, & whether in a particular case they 
properly included such an item was a question 
of fact. 

(3) Pltf. alternatively claimed a return of the 
premiums paid on the policy ; — Held : there were 
no circumstances entitling him to recover them. 

To entitle the assured to recover premiums paid 
by him under a policy of insurance for funeral 
expenses, on the ground of misrepresentation made 
to him by the agent of the insurer, the mis- 
representation must be fraudulent, or there must 
be some breach of duty by the agent acting in a 
fiduciary capacity towards the assured. — Gold- 
stein V. Salvation Army Assurance Society 
[1917] 2 K. 86 L. J. K. B. 793 ; 117 L/T 

63, D. C. ’ 

See, generally, Sect. 4, sub-sect. 9, ante. 


Sect. 13.— ASSIGNMENT OF LIFE POUCIES. 

Sub-sect. 1. — ^Apart from Statute. 

A, In General, 

2987. Whether assignable — At common law.] — 

(1 ) A life policy was to become void, if the assured 
should “ commit suicide." After assigning it, 
be hung himself, while of unsound mind : — Held : 
the policy was not avoided as against the assignee. 

(2) A policy was to beome void in certain cases, 
except it “ should have been legally assigned " : — 
Held : this meant “ validly & effectually assigned," 
an equitable charge, by mere deposit, came within 
the exception, & notice of it to the office was 
unnecessary. 

The only question is, whether the policy has 
been " legally assigned " ? That depends upon 
the meaning of the word ‘‘ legal." .... A 
policy cannot, at law, be assigned to anybody but 
the Crown, & it is, therefore, quite clear that the 
word " legal " cannot have been used in a technical 
sense as opposed to the word “ equitable " 
(Romilly, M.R.). — Dufaur v . Professional 
Life Assurance Co. (1858), 25 Beav. 699 ; 27 
L. J. Ch. 817 ; 32 L. T. O. S. 25 ; 22 J. P. 815 ; 4 
Jur. N. S. 841 ; 53 E. R. 766, 

2988. .] — A marriage settlement contained 

a covenant by the settlor to settle his estate & 
interest in any property or estate, real or personal, 
of or to which he should, at any time thereafter 
during the marriage, become possessed or entitled 
by devise, bequest, purchase or otherwise. He 
afterwards purchased some shares, & effected some 
policies of insurance on his Ufe, one of wliich was 
against death by accident only, & was subject 
to a condition that it should " not be assignable 
in any case whatever," & to a separate proviso 
that the insurance co. should not be bound to 
recognise any equitable dealings vsdth the policy. 
The settlor was drowned : — Held : the effect of 
the condition against assignment was merely to 
make the policy, which was subject to it, non- 
assignable at law, as it would have been prior to 
the Policies of Assurance Act, 1867 (c. 144), & 
did not prevent a policy-holder dealing with the 
beneficial interest m it, e.g. by a declaration of 
trust or a ct. of equity from enforcing such a trans- 
action.— JfiCc Turcan (1888), 40 Ch. D. 6; 68 
L. J. Ch. 101 ; 69 L. T. 712 ; 37 W. R. 70, 0. A. 

Annotatifms : — Cburston v. Boiler (1897). 77 L. T. 45 ; 
Laurie v. West Hartlepool Steamebip Tblrda Indemnity 
Akbocb. Sc David (1809). 15 T. L. R. 486. Kentd. Be 
Bendy, Wallis v. Bendy, [1 895] 1 Ch. 300 ; Be Reis, Ex p, 
L [1904] 2 K. B. 769. 


Wkst Life Assurance Co. (I9ll). 
18 O. W. R. 733 ; 2 O. W. N. 777.— 

CAN. 

Ultra vires. ] — Flood 


r. 


17 . 


Irish Provident Assttrance Co., Ltd. 


PART IV. SECT. 18, SUB-SECT. 8. 

t. Absence of insurable interest — 


Fraud — Parties in pari delicio.l 
Howarth V. Pioneer Life Assurance 
Co.. Ltd. (1912), 46 I. L. T. Jo. 829.— 

IR. 
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2989. Interest of assignee.] — In general, the 
assignee of a policy of kisurance, effected upon a 
life, can be in no better situation than the person 
who effected the policy ; & such assignee is liable 
to ^ the questions which the assurers would be 
entitled to raise against such person. Semple : 
if such a policy be effected in fraud of the assur- 
ance office, & be afterwards assigned, the office 
& the assignee being at the time equally ignorant 
of the fraud, & the office afterwards pay the 
money to the assignee, both parties being in the 
same ignorance as to the fraud, the office, upon a 
discovery of the fraud, may recover back the money 
so paid. — I./EFEVBE V. Boyle (1832), 3 B. & Ad. 
877 ; 1 L. J. K. B. 199 ; 110 E. R. 322. 

AnnMation : — Mentd. Gardner v. Lachlan (ld.38), 4 My. & Cr. 

2990. Construction of assignment.] — A., 

being the holder of several policies of insurance on 
the life of B., & being unable to keep them up, 
entered into an agreement with C. for the purpose 
of C. keeping them up. The agreement consisted 
of three instruments : first, a letter by which it 
was stated that C. was to pay the premiums & 
to have his advances & interest secured by a deposit 
of the policies, a bond & an equitable mtge. of 
certain estates. No time was specified for the 
repayment of the advances & interest. Secondly, 
a bond for £6,000, referring to the letter, for repay- 
ing the advances & interest at the expiration of 
six months from the death of B. Thirdly, an 
agreement, also referring to the letter & to the 
deposit of the policies to secure the payment of the 
advances interest at the expiration of six 
calendar months from the death of B., by which 
agreement the advances & interest were secured to 
be paid at six months after the death of B., upon 
certain estates. A. died, living B., leaving a 
considerable amount of advances & interest 
unpaid, & having, before his death, assigned the 
policies to trustees for his creditors. C. now filed 
his bill claiming to have all his advances & interest 
paid, &; that the agreement might be varied & 
made to conform to the letter, & that, if necessary, 
the policies might be sold : — Held: (1) upon the 
true construction of the three instruments, C. 
had no security on the policies available till after 
the expiration of six months from the death of B. ; 
(2) the agreement could not be rectified, there being 
nothing to rectify it by except the letter itself, 
the letter & agreement being incorporated in effect 
into one instrument, & the letter not specifically 
pointing out the time when the security was to be 
available. — Brougham v. Squire (1852), 1 Drew. 
151 ; 61 E. R. 409. 

2991. Effect of bankruptcy or Insolvency of 
insured — Whether policy a chose in action — Within 
Bankruptcy Acts.] — ^A policy of life insurance is a 
“ thing in action,” & is therefore excepted from 


the operation of the reputed ownership clause, 
Bkpcy. Act, 1869 (c. 71), s. 16. — Re Moore, Ex p. 
Ibbetson (1878), 8 Oh. D. 619 ; 39 L. T. 1 ; 20 
W. R. 813, 0. A. 

Annotation : — Befd. Colonled Bank ti. Whinney (1885), 30 

Ch. D. 261. 

2992. Semi-tontine policy for benefits of 

wife or child — ^Assignment for benefit of creditors 
before expiry of tontine period.] — By a policy 
effected by a husband on his own life, the insurance 
CO. contracted to pay to E., the wife of the insured, 
for her sole use, ” if then living,” &, if not living, 
to the children of the insured, or their trustee for 
their use, or if there should be no such children 
surviving them to the exors., administrators, or 
assigns of the insured, the sum of £1,000. On the 
back of the policy were various conditions, from 
which it appeared that the policy was insured on 
the semi-tontine plan ; that the tontine dividend 
period expired on June 20, 1910, that no dividend 
was to be allowed unless the insured survived the 
completion of that period & the policy should be 
then in force ; that the surplus or profits derived 
from semi-tontine policies not in force when their 
respective tontine dividend periods expired were 
to be apportioned among such as completed their 
periods ; & that on June 20, 1910, the insured in 
question, if the policy was then in force, would have 
the option of (a) withdrawing in cash the policy’s 
entire share of the assets ; (6) of converting the 
same into a paid-up policy for an equivalent 
amount ; (c) of withdrawing in cash the share 
of accumulated surplus & continuing the policy 
on the ordinary plan ; or (d) of continuing the 
assurance for the original amount & applying 
the entire dividend to the purchase of an annuity 
payable together with the annual dividends in cash 
to the insured or his assigns. The insured’s wife 
died before the completion of the dividend period, 
leaving one daughter. In 1905 the insured 
assigned his property to a trustee for the benefit 
of his creditors, & the terms of tlie assignment 
were wide enough to include the policy if capable 
of assignment. On the expiration of the dividend 
period the insured was still alive, & the trustee for 
his creditors claimed the right of exercising the 
first option & of receiving the entire assets for the 
creditors : — Held : the options imder the policy 
could only be exercised for the benefit of the persons 
for whom the trust was created ; so long as any 
objects of the trust remained unperformed the 
trusts could not be defeated ; the options must be 
exeixjised in the best manner for the benefit of 
those entitled, & the proper course was for the 
insurance co. to issue a paid-up policy within 
the meaning of option (6) for the benefit of the child 
or children surviving the insured, & if there should 
be none the benefit of it would fall into his estate. 
— Re Policy op the Equitable Life Assurance 


PART IV. SECT. 13, SUB-SECT. 1.— A. 

2989 i. Interest of assignee.] — By a 
policy the innuranoe were payable to 
the father of assured. Subsequently 
the father made an asslgnament of his 
interest under the policy to the wife 
of assured. Differences having arisen 
between assured & his wife, they 
separated, & assured made a direction 
or declaration that the policy should 
be for the benefit of his father : — 
Held : the right of the father under 
the subsequent direction was a different 
right from that which had been asaiimed 
to the wife. Sc the father was entitled, 
as beneficiary, to the insurance upon 
the death of assured. — Re Standard 
Lifig Assurance C!o. & Kraft (1919), 
46 O. L. R. 323; 16 0. W. N. 83 ; 48 
D. L. R. 649.-^AN. 

a. RigM of assignee to expenses 


of obtaining sum assured.] — Hayes v. 
Hayes (1881), 29 Gr, 90.— CAN. 

b. Saie to insurer.] — Insured in a 
life policy, having no surrender value, 
applied to insurera to purchase it, 
which they did for a small sum, he 
being at the time, to their knowledge, 
as well as his own, .seriously ill with 
heart disease. Insurers in no way 
misled insured, who died shortly after 
the sale. In an action by his exors. 
to set aside the transaotion : — Hdd : 
there was no evidence of fraud to sub- 
mit to a ixiry. — Potts v. Temperance 
Life Assurance Co. (1892), 23 0. R. 
73.— CAN. 

c. Effect of cLssignment — By way 
of secimij/.}— Where insurance was 
effected upon the life of a i>er8on for 
the benefit of her lather, brothers. Sc 
sisters, pltls. : — Held : the henefloial 


interest in the policy, as soon as it was 
issued, vested in pltfs. & the contract 
of insurers being to pay them the 
moneys payable under the policy, 
insured could not by any act of hers, 
deprive them of the interest so vested 
in them, or of their right to call upon 
the insurers for payment ; Sc an 
assignment made by her Sc her father 
to a stranger to secure a debt had no 
effect upon such interest or right of 
pltiB., except that of the father. — 
DoLEN V. Metropolitan Life Insur- 
ance Co. (1894), 26 O. R. 67.— CAN. 

d. Wheiher consent of beneficiary 
necessary.)— Pltf. was named as bene- 
ficiary in a policy of insurance on the 
life of her husband. The policy was 
taken out by the husband, SC the 
premiums were paid by him. By aa 
assignment, to which pltf . was a party* 
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Sect, 13. — Asaignmeni of life policies: Sub-aecL 1, 
A„ B. <£? C,] 

Society op United States & Mitchell (1911), 
27 T. L. Ji. 213. 

2993. Proof of assignment — Deposit of policy 
by way of security — Admissibility of eyidenoe.] — 
A. being indebted to C., placed in his hands a 
policy of insurance upon his (A.’s) life. No 
written document accompanied the deposit, but 
it was understood between them to be as a collateral 
security for the debt then due, &; for any further 
advances from C. to A. A. died, having received 
further advances & being still in debt to C. : — 
Held : the equitable deposit of the policy & the 
circumstances attending it would be sufficiently 
proved by the affidavit of C. — Maughan v. 
Bidley (1863h 2 New Rep. 58 ; 8 L. T. 309. 

By what law governed — Assignment abroad.] — 
See Conflict of Laws, Vol. XL, p. 360, No. 423. 


B. Mode of Aasignmettt. 

2994. What words operate to pass tltl 
Equitable interest.] — A., being possessed of a 
poUcy of assurance on his own life, while the same 
was subsisting, assigned to B. & C. for the benefit 
of his creditors, all his goods, etc., & all his estate 
& effects, etc., together with all writings : — Held : 
the words used passed the entire interest in the 
policy to B. & C., the equitable interest passing 
by the general words, & the deed &; legal interest 
by the grant of the writings. — Watson v, McLean 
(1868), E. B. & E. 75 ; 6 W. R. 721 ; 120 E. R. 
436, Ex. Ch. 

2995. I^gal interest.] — Watson v. McLean, 

No. 2994, ante. 

2996. Assignment by deed— Possession retained 

by grantor.]— In detinue by the exor. of N. 
against M., a banker, for a poUcy of insurance on 
the life of S., M. pleaded that the policy was not 
the property of N., <&: also that N. had fraudulently 
permitted S. to hold the policy & represent that 
he was entitled to the money secured by it, &> 
that he did so represent to M., who lent him money 
on it. Replication, denying the fraudulent per- 
mission ; S. had insured his own life in 1831, 
& by deed assigned the pohcy to N. in 1832, who 
gave notice of the assignment to the office, & 
paid all the premiums afterward. S. retained 
the policy till he deposited it with M. on a loan of 
money in 1843 : — Held: (1) the property in the 
policy passed to N. by the deed of 1832, although 
he had no po^ession of the policy ; (2) though N. 
had been guilty of negligence in allowing S. to 
retain the policy, deft, had not proved his special 
plea, unless the lury were satisfied that N. intended 
that S. shoffid borrow money of some one, & left 
the policy in S.’s hands in order that he might 
cheat some one by borrowing money on it ; & the 
judge would not ask the jury what they would have 
found if the word “ fraudulently ” had not been 
inserted in the plea. — Neale v, Molineux (1847). 
2 Oar. & Kir. 672, N. P. ^ ^ 

2997. For benefit of creditors.] — Watson 

V. McIiEAN, No ante. 


2998. Reversionary interest of married 

woman.] — Be City op Glasgow Life Assurance 
C o., Clare’s Policy, No. 8080, post. 

2999. Voluntary settlement — with irrevocable 
power of attorney — Whether gift complete.] — 
Effect given to a vohmtary assignment of a policy 
of assurance containing an irrevocable power of 
attorney. 

The question is whether this is a complete 
instrument, or whether it requires the assistance 
of a ct. of equity for enforcement. I am of opinion 
that it is a complete & perfect instrument 
(RoMILLY, M.R.). IhSARSON V. AMICABI.E ASSUR- 

ANCE Office (1859), 27 Beav. 229 ; 7 W, R. 629 ; 
54 E. R. 89. 

Annotations : — Apld. Tie King, Sowell v. King (1879), 14 

Ch. D. 179. Mentd. Garrick r. Taylor (1869), 29 Beav. 

79. 

3000. By letter — Accompanied by delivery 

— Intention to execute further deed.] — A letter 
expressed to be a binding assignment upon trusts, 
by way of voluntary settlement, of certain policies 
of life assurance, before such policies were at law 
assignable, & accompanied with dehvery of those 
of the policies winch were in the assignor’s 
possession : — Held : to be an effectual equitable 
assignment, although the writer expressed his 
intention of subsequently executing a deed to vest 
the policies in the assignee jointly with another 
person not yet selected, as trustees, & although some 
of the policies, being in mtge. to the office were not 
handed over, & no notice of the assignment was 
given to the office. It was the duty of the assignee, 
not of the assignor, to give notice to the office. — 
Re King, Sewell v. King (1870), 14 Ch. D. 179 ; 
49 L. J. Ch. 73 ; 28 W. R. 344. 

Annotations: — Reid. lie Richardson, Weston v. Richardson 

(1882), 47 L. T. 514 ; He Bngbes (1888), 69 L. T. 

686. 

3001. Notice to Insurer — Of wish to transfer — 
Coupled with delivery of policy.] — A., having 
assured his life, wrote to the assurance co,, “ please 
to take notice that I wish to transfer my Interest 
in the policies ” to C. The letter was delivered to 
the co. & noted in their books ; — Held : this was 
a good equitable assignment, as against a subse- 
quent assignee of the policies, who had, in addition, 
obtained possession of them. — Chowne v, Baylis 
(1802), 31 Beav. 351 ; 81 L. J. Ch. 757 ; 6 L. T. 
739 ; 20 J. P. 579 ; 8 Jur. N. S. 1028 ; 11 W. R. 
5; 64E, R. 1174. 

8002. Gift of policy Inter vivos.] — In detinue by 
an administratrix for a policy of insurance, the 
evidence was that the intestate had given the 
policy to deft. No assignment was executed, but 
deft, retained the policy, &> had possession of it at 
the time of the intestate’s death ; — Held ; the 
action was not maintainable, for though there 
had been no assignment of the policy & the right 
to the money secured by it might not be affectod, 
the right to the document itself passed by the gift 
to deft. — RumiENS v. Hare (1876), 1 Ex. D. 169 ; 
46 L. J. Q. B. 30 ; 34 L. T. 407 ; 24 W. R. 385, 
0. A. 

AnnotcUion: — Mentd. Re Hiohardson, ShilUto v. Hobson 

30Oh, D. 390. 


made payable to defts. 


the loss was made paya 
for valuable consideration moving tc 
the husband. Upon the death of tht 
husband, pltf. claimed the benefit ol 
the policy, settlnjgr up that her consenl 
to the assignment was procured by hei 
husband's fraud : — Held : the assign 
mont was valid without the consent ol 
pltf. — G untbb V. WiixiAtis (1897), 1 
N. B, Eq. Rep. 401.— CAN. 


— — Emmbbson V. Clark 
" 266 ; 


f. Whether assignee may select sur- 
render value,] — An assUmee holding 
a life assurance policy as security for 
a debt has no right to make a selection 
of the cash surrender valim, thus 
completely changing the character 
of the security.— FiBKBN v. Marshall 
(1906), 6 O. W. R. 611 ; 10 O. L. R. 
662.— CAN. 

g. Consideration.] — ^Testator, before 
bis death, assigned to a trustee a 
life insurance policy In trust to pay 
bis mother £100 out of his pouoy 


moneys, A the holanoe to his cousin. 
The consideration for the assignment 
was the cousin's going to N. as testator's 
housekeeper : — Held : the assignment 
was valid, being made on good con* 
tid era tlon. — Public Trustee v. W alulb 
(1911), 80 N. Z. L. R. 698.— N.Z. 

PART IV. SECT. 18, SUB-SECT. l.—B. 

8008 i. Gift of policy inUsr viros.l — 
Bajnabain Bose v. ITnivebsal Life 
Assurance Co. (1881), I. L, R. 7 
Calc. 694,: 10 O. L. R. 661.— IND. 
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3008, Subsequent premiums paid by donee.] 

— -H. iiuured his life for £100 gave the iwlicy 
to his wife on condition that she paid the premiums* 
He afterwards devised all his property to pltf., 
who his sole extrix., upon trust for his children. 
The wife took possession of the policy, & paid all 
the premiums out of her separate estate : — Held : 
the policy passed under the will to pltf., as there 
was no assignment in writing. — Howes v. 
Prudential Assurance Co. & Howes (1883), 49 
L. T. 133. 

3004. Deposit as security — Notice of intention 
to Insurer.] — S. having effected two policies on his 
life for the purpose, as he expressly informed the 
assurance co., of enabling him to give C. a security 
for a debt which exceeded the amount of the 
policies, deposited them wdth 0., at the same time 
asking him by letter to instruct his, C.’s, solr. 
“ to prepare the necessary assignment.” C., 
however, never took any assig^nment. S. died 
insolvent, having made a will appointing exors., 
but no representation was taken out to his estate. 
C. then gave the co. notice in waiting of the death, 
&j that he held the policies as security for his debt, 
& the co. acknowledged the receipt of the notice in 
the terms of the Policies of Assurance Act, 1867 
(c. 44), B. 6. Proper evidence of S.’s death having 
been subsequently produced to the co., they 
wrote to C. that the claim under the policies would 
be paid at the expiration of the three months, but 
that the assent of S.’s legal personal representative 
would be required before settlement. After the 
expiration of the three months C., being unable to 
obtain payment of the policy moneys although his 
debt was admitted by S.’s exors, & he offered 
the CO. an indemnity, brought an action for that 
purpose against the co., insisting that S.’s deposit 
& letter constituted an equitable assignment of the 
policies wdthin the Policies of Askirance Act, 
1867 (c. 144), & enabled him to give a valid dis- 
charge for the moneys : — Held : there had been 
no equitable assignment of the policies witliin the 
Act, & the co. were justified in refusing to pay him 
in the absence of S.’s legal personal representative. 
— Crossley V. City of Glasgow Life Assurance 
Co. (1876), 4 Ch. D. 421 ; 46 L. J. Ch. 65 ; 36 
L. T. 285; 25 W. R. 264. 

Annotations : — Betd. i?e Roaie»*’s Trusts (1877), 37 L. T. 
426 ; Webster v. British Empire Mutual Life Aseoe, 
(18801, 16 Ch. D. 169: Curtlue u. Caledonian Fire & 
Life Insce. (1881), 51 L. J. Ch. 80. 


8006. Donatio mortis caus&.] — A policy of life 
insurance may be the subject of a donatw mortis 
causd.— Witt v. Amis (1861), 1 B. & S. 109 ; 30 
L. J. Q. B. 318 ; 4 L. T. 283 ; 7 Jur. N. S. 499 ; 
9 W. B. 691 ; 121 B. B. 655. 

8006, S. P. Amis v. Witt (1803), 33 Beav. 619 ; 
55 E. R. 609. 

Annotations : — Mentd. Hewitt v. Kaye (1808), L. R. 6 Eii* 
198 ; Re Beak's Estate, Beaku. Beak (1872), L. R. 1,8 Eq, 
489 ; Moore r. Moore (1874), L. R. 18 Eq. 474 ; Re Far- 
man, Farman v. Smith (1887), 67 L. J. Ch. 637 ; Re 
Dillon, Duffln V. DufBn (1890), 44 Ch. D. 70. 

iSee, generally^ Gifts, Vol. XXV., pp. 641 et aeg, 

3007. Policy taken out ** for benefit of ” assignee 
— Death of assignee before insured — Whether 
resulting trust presumed.] — A policy of insurance 
was taken out by A. on his own life “ for behoof 
of B.,” his wdfe’s sister, & the policy provided that 
B., her exors., administrators, & assigns, should 
be entitled to receive the policy moneys on A.’s 
death. A., who survived B., retained the policy, 
& paid the premiums till his death ; — Held : 
the legal personal representatives of B. were 
trustees of the policy moneys for the legal personal 
representatives of A , — Re Policy No. 6402 of 
the Scottish Equitable Life Assurance 
Society, [1902] 1 Ch. 282 ; 71 L. J. Ch. 189 ; 85 
L. T. 720 ; 60 W. R. 327 ; 18 T. L. R. 210. 

Annotation Mentd. Re Howes, Howea v. Platt (1906), 21 
T. L. R. 501. 

Whether assignment effectual — Subsequent sui- 
cide of insured.] — See Nos. 2958-2964, ante. 

3008. Bequest of ** premium of insurance ” — 
Whether poUcy included.] — A legacy was given to 
a wife by her husband’s will of a premium of assur- 
ance on his life, to meet her immediate expenses. 
Just before the date of the will a bonus haid been 
declared : — Held : the bonus & no more passed. — 
Barrow v. Methold (1855), 26 L. T. O. S. 56 ; 
1 Jur. N. S. 994 ; 3 W. R. 629. 

C. Notice of Assignment. 

8009. Necessity for notice.] — B. made a 
voluntary assignment, by deed, of a policy of 
assurance upon his own life for £1,000 to trustees 
upon trust for the benefit of his sister & her children, 
if she or they should outlive him. The deed was 
delivered to one of the trustees, & the cantor kept 
the policy in his own possession. No notice of 
the assignment w£is given to the assurance office, 


8004 i. Deposit as security — Notice of 
intention to insurer.] — A. obtained a 
loan from B., & in seenrity therefor he 
delivered to B. a policy of inenranoe 
of his life. A. died soon afterwards, 
& after his death B. (?ave notice by 
letter to the co. that the policy had 
been assigned to him, & was in his 

fi oseeB6ion. Thereafter the estates of 
le deceased were sequestrated, & 
a trustee appointed : — HeM : the 
deposit of the policy & the intimation 
to the .CO. were effectual to confer a 
preference upon the holder of the policy. 
— Scottish Provident Institution 
V. Cohen & Co. (1888), 16 B. (Ct. of 
Boss.) 112 : 26 Sc. L. R. 73. — SCOT. 


h. 


— Depositee paying premiums 
-Interest.] — ^M. deposited with R. a 
policy of insurance upon his own 
life as Boourlty for a loan. R., for 
some years, paid the promlums under 
the policy to deft. co. In a suit by 
the extrix. of M. to redeem the policy 
R. was allowed Interest on the several 

S remiums paid by her, as from the 
ate of such payment. — Mkadway x. 
Rhodes (1890), 16 V. L. R. 116.— AUS. 

k. ^ — Henderson v. Stat* 

FORD (1922), 68 D. L. R. 609 : 32 
Man. L. R. 336 ; [1922] 2 W. W. B. 
468.— CAN. 


l. Assifpmient by deed.] — Mttrpht 
r. Taylor (1860), 1 I. Ch. R. 92 ; 3 
Ir. Jur. 85. — IR. 

m. .] — Jaoobsohn’s Trustee 

V. Standard Bank (1899), 16 S. C. 
201 ; 9 C. T. R. 188.— S. AF. 

n. Voluntary settlement.] — Re RoD- 
DIOK (1806), 27 O. R. 537. — CAN. 

o. Indorsement on certificate of bene- 
volent society.] — Neilson v . Trusts 
C oRPN. OF Ontario (1894), 24 O. R. 
617.— CAN. . 

p. .1 — Fisher v. Fisher (1898), 

26 A. R. 108.— CAN. 

q. Delivery .] — Brownlee v. Robb, 
[19071 8. C. 1302 ; 44 So. L. R. 870 ; 
16 S. L. T. 261 ,— scot. 

r. .] — H. had insured his life 

for £1,000 in favour of his wife. The 
wife died In 1887, & at H.’s request 
pltf. took charge of bis children on 
payment of a certain sum per mensem 
for board Sc lodging. This amoimt 
was paid until 1890, when H, fell into 
arrears. In 1893 ne sent pltf. the 
policy, he having in terms of her will, 
the entire control of her property, for 
pitf . 's benefit in satisfaction of the debt. 
H, died In 1894 : — Retd : the property 
in the policy had vested in pltf, — 
Buyskes V . Hurley's Executor & 


Heirs (1894), 11 S. C, 294 ; 4 C. T. R 
301.— S. AF. 

t. Assignment as security.] — Re 
Ontario Mutual Life Assurance 
Co. &. Fox (1899), 30 0. R. 666.— CAN. 

a. .] — The holder of a policy 

of insurance on his own life, intending 
to secure payment of a loan to him, 
signed a document addressed to the 
lenders in which ho stated : “ For 
collateral security I have plact'd aside 
& assigned to you a policy of insurance 
in the S. oo. for 32,000 ” : — Held : 
the effect of tbo document was to give 
the equitable right & title to the policy 
to the lenders of the money as bene- 
ficiaries. — Thobipson & Avery v. 
Maodonnell (1906), 8 O. W. R. 721 ; 
13 O. L. R. 663.— CAN. 

b. .] — Wood v . Anstruthkr 

(1843), 6 Dunl. (Ct. of Sess.) 291 ; 16 
Sc. Jur. 159.-~SvOT. 

0, .] — National Bank of 

Scotland v . Forbes (^1858), 21 

Dunl. (Ct. of Sobs.) 79 ; 31 Sc. Jur. 
60.— SCOT. 

PART IV. SECT. 18. SUB-SECT. 1.— C. 

d. Suj^ency of notice.] — A mero 
notice of a statutory assifnuuent of a 
life insuranoe policy is no notice of the 
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Sect. IS, — Assignment of life policies: Svh-seci. 1, 

C.j D. & JS*.] 

6 B. afterwards surrendered, for a valuable con- 
sideration, the policy & a bonus declared upon it, 
to the assurance office. Upon a bill filed oy the 
surviving trustee of the deed to have the value of 
the policy replaced, the ct. held that, upon the 
delivery . of the deed, no act remained to be done 
by the grantor to give effect to the assignment 
of the policy, & that ho was bound to give security 
to the amount of the value of the policy assigned 
by the deed. — F ortescue v. Barnett (1834), 8 
My. & K. 36 ; 3 L. J. Ch. 106 ; 40 E. B. 14. 
Annotations : — Distd. Ward v. Andland (1845). 8 Beav. 201. 

Apld. lie Kinfr. Sewell v. King (1879), 14 Ch. D. 179. 
Refd. Kdwarda v. Jones (1836), 1 My, & <jr. 226 ; Kekowlch 
V. Manning (1851), 1 Do G. M. & Q. 176; Pearson v. 
Amicable Assce. Offloe (1859), 27 Beav. 229 ; Bizzey t*. 
Flight (1876), 24 W. R. 957 ; Tic Kiobardson, Weston r. 
IlichardHon (1882), 47 L. T. 514 : lie Patrick, Bills v. 
Tatham, [1891] 1 Oh. 82 : Pe WUliams, Williams v. Ball, 
[1917] 1 Cb. 1. Mentd. M'Fadden r. Jenkyns (1842), 1 
Hare, 458 ; Bridge v. Bridge (1852), 16 Beav. 315; 
Donaldson v. Donaldson (1854), 23 L. T. O. 8. 300; 
Voyler. Hughes (1854), 2 Sm. & G. 18 ; Parnell c.Hingston 
(1856), 3 Sin. & G. 337 ; lie Oriffln, Griffin r. Griffin, 
I1899J 1 Ch. 408. 

SeCi further. Bankruptcy, Vol. V., pp. 770, 771, 
Nos. 6615-6629. 

3010. Sufficiency of notice — Verbal notice — ^To 
clerk at insurance office.] — A party, to whom bkpt. 
had assigned a policy of assurance, sent an agent 
to the office for the purpose of paying the annual 
premium, who in the course of conversation with 
one of the clerks in the office, told him of the policy 
having been so assigned : — Held : this was not 
sufficient notice to the insurance office. — Hx p. 
Carbis (1834), 4 Deac. & Ch. 354 ; 1 Mont. & A. 
093, n. 

Annotation .•—Refd. He Barr’s Trusts (1858), 4 K. & J. 219. 

soil, .] — In order to entitle the 

assignee of a policy of assurance to priority over 
subsequent assignees, it is not necessary that 
notice to the insurance co. of the assignment should 
be given in yvTiting. Verbal notice is sufficient. 

Verbal notice by the assignor of the x>olicy to the 
resident director of the co., as such, held sufficient,, 
though he made no entry of it in the books, & 
retired from holding office without making any 
communication about it to the co. 

Effect, on a subsequent assignee giving notice, 
of misconduct or neglect in the officer of the co. 
who received the notice of a previous assignment, & 
made no entry of it or forgot it, considered. — 
North BRmsH Insurance Co. v. Hallett (1861), 

7 Jur. N. S. 1263 ; 9 W. R. 880. 

AnnotuHon: — Refd. He Woniester, Ex p, Agra Bank (1868), 
3 Ch. App. 555. 

See, further. Bankruptcy, Vol. V., pp. 776, 777, 
Nos. 6667-6673. 


D. Priority, 

See, generally, Choses in Action, Vol. VIII., 
pp. 468 et seq. ; Equity, Vol. XX., pp. 309, 310. 

8012, Notice not given for full amount of charge 
— Priority only for amount of which notice given.] 

^A. having a contingent reversionary interest in 
a fund invested in the names of trustees, assigned 
by deed to B. “so much of his share as would 
amount to £923,” & bj the same deed covenanted 
to insure his life against that of the life-tenant, 
& charged the premiums on his share. The 
purchaser gave notice to the trustees, that by the 
deed in question so much of the share as woidd 
amount to £923 had been assigned to him, but the 


notice was silent as to the insurance ; — Held : 
B. took priority over subsequent incumbrances 
on the share as to the £923 only, & not as to a 
further sum paid by him as premiums on the policy. 
— Re Bright’s Trusts (1856), 21 Beav. 430 ; 25 
L. J. Ch. 449 ; 27 L. T. O. S. 32 ; 2 Jur. N. S. 
300 ; 4 W. B. 381 ; 52 E. R. 925. 

3013. Constructive notice of prior charge.] — 
An agreement in writing to execute on request an 
effectual mtge. of a policy of insurance deposited 
at the time of the agreement as security for a loan, 
is not an “ assignment ” of such policy within the 
meaning of the Policies of Assurance Act, 1867 
(c. 144). Accordingly, notice to the Assurance 
co. of such an agreement does not give under that 
Act any priority over a prior equitable mtgee. 
who has given no notice but has possession of the 
policy. The holder of a policy of insurance on 
his own life deposited it with A. by way of equitable 
mtge. to secure a loan. A. retained the poliejr, 
but gave no notice to the co. B. afterwards, m 
ignorance of this prior mtge. a^ecd to lend money 
to the policy-holder upon a deposit of the same 
policy, &; the policy-holder, alleging that he had 
left the policy at home by inist^c, & promising 
forthwith to deliver it to B., took the loan & 
signed a memorandum that he had deposited the 
policy with B., & that he undertook on request 
to execute to B. an effectual mtge. of it. B. 
gave to the co. notice of his loan & memorandum 
of deposit, & frequently applied to the policy- 
holder for the policy, but the policy-holder made 
various excuses for not handing it over, & died 
leaving it in the possession of A. ; — Held : the 
circumstances of the cose were such as to put B, 
on inquiry at the time of the loan, & to fix him with 
constructive notice of A.’s security, & the title of 
A., as in possession of the policy, must prevail 
over that of B., although B. did <fe A. did not give 
notice to the co. — Spencer v. Clarke (1878), 9 
Ch. D. 137 ; 47 L. J. Ch. 692 ; 27 W. R. 133. 
Anrtotaiion: — FoUd. He Woniger’s Policy, [1910] 2 Cli. 291. 


3014. .] — (1) Where a t^rson lends money 

on the security of a policy of life assurance which 
is not handed over tx) him, he has, if it is in the 
hands of a prior mtgee., constructive notice of the 
prior mtge., &; cannot obtain priority by giving 
notice to the assurers before the prior mtgee. 
gives notice, 

(2) A mtgee. of a life policy is not under any 
obligation give notice of his mtge. to a prior 
mtgee. of whose security ho has notice, & if the 
latter makes further advances to the mtgor. in 
pursuance of a fresh bargain & a further charge, 
the security in respect of the further advances 
has not priority over that of the subsequent 
mtgee. if he gives prior notice to the assurers. 

(3) Qu, : whether the prior mtgee. would have 
priority in respect of his further advances if they 
were made, without notice of a subsequent mtgee. ’s 
security under a contract for security for a present 
advance & further sums to be advanced . — Re 
Weniger’s Policy, [1910] 2 Ch. 291 ; 79 L. J. Ch. 
546 ; 102 L. T. 728. 

3015. No notice given by first mortgagee-- 
Mortgagee unaware of assignment to him.] — 

A solr. entrusted by a client with money to invest 
misappropriated it. Afterwards he executed a 
mtge. of certain life policies in favour of the client 
to secure part of the money misappropriated, but 
did not inform the client of the existence of the 
mtge. nor give notice of it to the insurance offices. 


Interest of the assignee in the policy 
within a condition on it reQ.iiiri^ notice 
of such interest to be given. — ^W alpole 
V . Colonial Bank of Australasia 


(1884), 10 V. L. R. 815.--AUS. 


•. 

notice to 


Notice to agent — Where 
head office required,}^ 


Maokenzus V, Mutual Life feNSUBANOE 
Co. OF New York (1000), T. H. 116. — 
8. AF. 
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Subsequently, he made a second mtge. of the same 
policies to a clerk in his office as a trustee for other 
clients whom he had defrauded, but did not disclose 
the first mtge. The second mtgee. gave notice 
to the insurance officers. On the bkpcy. of the 
solr. the first mtge. was discovered, & notice of it 
was at once given to the insurance offices : — Held : 
the second mt^e. was entitled to priority over the 
first mtgee. — lie Lake, Ex p. Cavendish, [1903] 

1 K. B. 161 ; 72 L. J. K. B. 117 ; 87 L. T. 655 ; 
51 W. R. 319 ; 19 T. L. R. 116 ; 10 Mans. 17. 

3016. Further advances by prior mortgagee — 
Prior mortgagee without notice of subsequent 
charge.] — Re Weniger’s Policy, No. 3014, ante. 

E. Right to Bonus and Benefits. 

3017. Settlement of policy for named amount 
— Whether bonus included — Construction of settle- 
ment.] — A policy of insurance for £3,000 on A.’s 
life was assigned to trustees &, by a deed of even 
date, trusts were declared of it by the description 
of “ the sum of £3,000 for which A.’s life was 
insured,” & power was given to B. to dispose of 
it by will. B., after reciting the settlement, 
bequeathed £1,000, part of the sum of £3,000, to A., 
& the remaining sum of £2,000 to C. At A.’s 
death £9,000 was received under the policy : — 
Held : the whole fruits of the policy were subject 
to the trusts of the settlement, & passed by the 
bequests to A. & C. in proportion to their legacies. 
— Courtney v. Ferrers (1827), 1 Sim. 137 ; 5 
L. J. O. S. Ch. 107 ; 67 E. R. 530. 

Annotation : — Distd. Simpaon v. Mountala (1835), 4 L. J. Ch. 

221 . 

3018. .] — A marriage settlement 

recited that it had been agreed, on the treaty for 
the marriage, that the intended husband should 
insure his life in the Rock Insurance Office, in the 
names of trustees, in the sum of £3,000 ; that the 
ffividends of certain canal shares should be applied 
in keeping the policy on foot ; that the said sum 
of £3,000 under the policy sliould be settled in 
manner thereinafter mentioned ; «fc that, in pur- 
suance of the agreement, the intended husband had 
made an insurance on his life in the Rock Office, 
in the sum of £3,000, in the names of the trustees 
of the deed ; & it was declared that the trustees 
should stand possessed of the policy, in trust for 


the intended husband until the marriage, & that, 
upon the solemnisation thereof, they should stand 
possessed of the said sum of £3,000, when received 
under the policy, upon certain trusts for the benefit 
of the intended wife & the children of the marriage. 
The husband became bkpt. & afterwards died. 
On his death, a considerable bonus was payable 
on the £3,000 -.—Held : the husband’s assignees 
were not entitled to the bonus, but that sum, as 
well as the £3,000, belonged to the trustees of the 
settlement. — Parkes v. Bott (1838), 9 Sim. 388 ; 

8 L. J. Ch. 14 ; 59 E. R. 407. 

Annotation : — Distd. Dotaville v. Lamb (1853), 1 W. It. 246. 

3019. Policy recited in settlement — Provision 
that settlement trustees should stand possessed 
of policy moneys upon trusts of settlement.] — 

A marriage settlement recited that the settlor, 
the husband, had in pursuance of agreement 
effected insurances on his life for the sums of £2,000 
& £5,000, & had given a bond to secure the sum 
of £7,000, & provided that the trustees should stand 
possessed of the said sums of £2,000 & £5,000 on 
the trusts of the settlement : — Held : the bonuses 
did not pass. 

Parkes v. BoiU No. 3018, ante, was very different 
from the present. There the policy was settled. 
Hero all the bonuses were in fact the fruit of the 
husband’s payments (Wood, V.-C.). — Domville 
V. Lamb (1853), 1 W. R. 246. 

3020. Bequest of policy — Includes boni«.]— 
A bequest of a policy of insurance carries with it 
the bonuses which have accrued. — Roberts v. 
Edwards (1863), 33 Beav. 259 ; 33 L. J. Ch. 369 ; 

9 L. T. 360 ; 9 Jur. N. 8. 1219 ; 12 W. R. 33 ; 65 
E. R. 367. 

3021. Bequest of sum secured by policy — 
Policy on life of annuitant.] — Testatrix invested 
the sum of £500 in the purchase of an annuity for 
the life of M., which was secured on his estate, & 
she insured the life of M. for the sum of £600. 
By her will, testatrix bequeathed ‘‘the sum of £500, 
secured on the estate of M., & by a policy ! 
Held : bonuses which had been added to the pohey, 
did not pass under this bequest. — Simpson v. 
Mountain (1835), 4 L. J. Ch. 221. 

3022. Legacies given out of policy — Legacies 
exhausting nominal amount of policy — Right of 
legatees to proportionate share of bonus.] — 
Courtney v. Ferrers, No. 3017, ante. 
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f. Bequest of policy.] — Be Camkron, 
Mason v. Cameron (1892), 21 O. R. 
631.— CAN. 

ff. .] — Two policies on his life 

wore bequeathed by testator to his 
exors. to bo invested by thorn as a 

? revision for his wife &; children : — 
{eld : testator had declared the insur- 
ance to be for the benefit of his wife 
& children within R. S. O., 1887, o. 136, 
& therefore the proceeds wore exempt 
from the claims of creditors. — Beam v. 
Beam (1803), 24 O. R. 189.— CAN. 

h. Sufficient to vary poUcy .] — 

A bequest by a testator of all his life 
lusiiranoe polioies in favour of preferred 
beneficiaries is suffiolent to vary a 
policy or declaration or apportionment 
previously made without specifically 
identifyini? the policies by number, 
name, date, or amount insured. Such 
a devise does not affect a policy Issued 
after the date of tho will . — Re Chees- 
noROUon (1897), 30 0. 11. 639. — CAN. 

k. .] — ViDKAN V. West- 

over (1897), 20 O. R. 1.— CAN. 

L .] — Ee Oarbkuy (1898), 

30 O. R. 40.— CAN. 

m. Although premiums 

Paid by beneficiary.] — A person whose 
life was insured in favour of his wife, 
who was a bonefloiary for value, was 


unable or unwilling to keep the insur- 
ance in force, & the later assessments 
before his death were paid by tho wife. 
By his will the a.«isurea gave the whole 
of the insurance money to one of his 
sons : — Held : ho had power to do so. — 
Book v. Book (1900), 32 O. R. 206; 
reoad. 1 O. L. R. 86. — CAN. 

n. Where unit invalid.] — A will 

in validly executed is not an “ instm- 
mont In writing ” effectual to vary the 
benefit of an insurance certificate. — 
Re Jansen (1908), 12 O. L, R. 63 ; 8 
O. W. R. 17.— CAN. 

o. What ia sufficient declaration.] 

— Creditors contended that the insur- 
ance moneys formed part of the estate 
of N., available for payment of debts : 
— Held : the bequest of “ my Insur- 
ances " was a sufficient declaration 
in favour of N.’s second wife, as a 
mombor of the preferred class of bene- 
floiarles. to entitle her to payment 
of the insurance moneys, & therefore 
the creditors could take nothing. — 
Re Naubert (1920), 46 O. L. R. 210. — 
CAN. 

p. .1 — Hammond v. Public 

Trustee, 2 J. R. N. S. 185. — N.Z. 

q. Legacies given out of policy .} — 
Boyne v. Boyne (1908), 4 N. B. Eq. 
Rep. 48 ; 6 E. L. R. 84. — CAN. 

r. Where payable to " legat heirs.’*] 
— A widower, having two dhlldren. 


insured in a benevolent society & 
took out bis oertifleate payable to ms 
“ legal heirs ’* & subsequently married 
a second time, & died without hav- 
ing altered the certificate, leaving his 
w5e surviving with the two children of 
the first marriage ; — Held : the two 
children took the whole fund payable 
under the certificate, to the exclusion 
of the wife.— Mearns v. Ancient Order 
OF United Workmen (1891), 22 O. R. 
34.— CAN. 

t. Where payable to children.] — In- 
surers agreed to pay the InsuraJVM, 
after the death of insured, to his wife 
or her legal representatives ; or, if she 
should not then be living, to her 
children. The wife predeceased in- 
sured. Two of her ohildren died before 
her, one of them leaving a child 
Hdd : only the ohildren who sumy^ 
the wife were entitled to share in the 
insurance payable under tbe poUoy^— 
Murray v. Macdonald (1892), 22 
O. R. 557.— CAN. 

a. Where payable to wife — Assign- 
ment to creditor — Wife’s tnierest un- 
affected.}— F i&bkr V. Fisher (1898), 25 
A. R. 108.— CAN. 


b. Revocation in favour of 

mother.] — Re Sun Life Absuran^ 
Co. & McLean (1919), 46 O. L. R. 
130 ; 16 O. W. N. 3 ; 48 D. L. R. 
662.“— CAN. 
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<S'ec<. 18. — As^gnment of life policies: Svb'Sect, 1, 
F, iSt 0.; svb-sects. 2, 3, 4 <fc 6. Sect 14: 
Sub-sect 1, A.] 

F. Settlement of Policies. 

8023. Whether bonuses subject to settlement.] — 

Courtney v. FERitERS, No. 3017, ante. 

8024. .] — Parkes V. Bott, No. 3018, ante. 

3025. Settlement on marriage — Effect of divorce 

on application of wife.] — By a marriage settlement 
alleged to have been made in consequence of false 
representations by the husband, a policy of 
assurance on the life of the wife’s mother was 
settled on the usual trusts, giving the husband a 
life interest after the death of the wife. The 
marriage was dissolved soon after its celebration 
on the ground of the husband’s adultery &> 
desertion. There was no issue. The trustees 
of the settlement, having no funds to keep up the 
policy, assigned it absolutely to the wife, who paid 
the premiums from the date of such assignment. 
On the death of the assured the assurance society, 
after some delay, paid the money due on the policy 
into ct. on the groimd that the wife could not give 
a discharge ; — Held : under the special circum- 
stances, the husband had no claim on the fund. 
The society was, nevertheless, justified in paying 
the money into ct., but it must pay interest from 
the time when the money became payable till it 
was paid into ct., though there was then no legal 
hand to receive it. — Re R osier’s Trusts (1877), 
37 L. T. 426. 

Covenants in settlements relating to policies.] — 

See Settlements. 

G. Assignment by way of Gift. 

Presumption of gift,] — See Gifts, Vol. XXV., 
p. 510, Nos. 114, 115. 


Sub-sect. 2. — Under Judicature Act, 1873, 

s. 25 (6). 

See, now. Law of Property Act, 1925 (c. 20), 
s. 136 ; Sect. 13, sub-sect. 5, post. 


Sub-sect. 3. — Under Policies of Assurance 

Act, 1867. 

See Policies of Assurance Act, 1867 (c. 144). 

3026. What is an assignment within the statute 
— Deposit of policy.] — Crossley v. City of 
Glasgow Life Assurance Co., No. 3004, ante. 

3027. Agreement to execute mortgage 

on request.] — Spencer v. Clarke, No. 3013, ante. 

3028. No words of gift — Assignment con- 

ditional — Absence of consideration.] — Re Wil- 
liams, Williams v. Ball, No. 3031, post. 

3029. Assignment for value — Rights of assignee 
— Whether subject to equities.] — Assignees for 
value of a life policy hold subject to the equities 
affecting the same. Policies of Assurance Act, 
1867 (c. 144), has not altered their position in this 
respect. — ^British Equitabi.e Insurance Co. v. 


Great Western Ry. Co. (1868), 38 L. J. Oh. 132; 
19 L. T, 476 ; 17 W. B. 43 ; on appeal (1869), 38 
L. J. Oh. 314, L. JJ. 

Annotation : — Befd. Hoare v. Bremrldire (1872), L. K. 14 Eq. 

022 . 

3030. Priority— No nottce by first Incumbrancer 
— Notice by second with knowledge of prior 
charge.] — Policies of Assurance Act, 1867 (c. 
144), is intended to apply >only as between 
the insurance office & the persons interested in the 
policy, & does not affect the rights of those persons 
tnter se. Accordingly where a first incumbrancer 
on a policy had not given such notice as prescribed 
by the Act, & a second incumbrancer •s^th notice 
of the prior charge had given the statutory 
notice : — Held : the second incumbrancer did not 
thereby obtain prioritv. — Newman v. Newman 
(1885), 28 Ch. D. 674 ; 54 L. J. Oh. 598 ; 52 L. T. 
422 ; 33 W. R. 606 ; 1 T. L. R. 211. 


Sub-sect. 4. — ^Policies under Friendly 
Societies Acts. 

See Friendly Societies, Vol. XXV., p. 307, 
Nos. 146-148. 


Sub-sect. 5.— Under Law of Property 
Act, 1926, s. 136. 

3081. What operates as assignment — Conditional 
endorsement on policy — No present words of gift.] — 

The owner of a life policy gave It to his house- 
keeper with the following signed indorsement, 
namely : “I authorise ” — naming her — my 
housekeeper & no other person to draw this in- 
surance in the event of my predeceasing her this 
being my sole desire & intention at time of taking 
this policy out & this is my si^ture.” 
The assignor paid the premiums until his death : 
— Held : the assignment was inoperative on the 
ground that the assignment was an incomplete 
gift, being either a revocable mandate or authority 
which was revoked by the death of the assignor, 
or, if taking effect on the death, a testamentary 
document not duly executed. — Re Williams, 
Williams v. Ball, [1917] 1 Ch. 1 ; 86 L. J. Ch. 
36 ; 116 L. T. 689 ; 61 Sol. Jo. 42, C. A. 

AnnotcUion : — Mentd. Rc Weeterton Public Trustee v. Gray, 

11919] 2 Ch. 104. 

See, generally, Chosbs in Action, Vol. VIII., 
pp, 442 et seq. 


Sect. 14.— TITLE TO THE POUCY AND THE 
INSURANCE MONEY : UEN. 

Sub-sect. 1. — Policy effected on Life 
OF Another. 

A. By Creditor on Life of Debtor. 

3082. Premiums to be paid by debtor — General 
rule.] — Trustees of an insurance society advanced 
£10,000 to 0. on the security of a reversionary 


PART IV. SECT. 13, SUB-SECT. 1.— F. 

8023 1. Whether bonuses subject to 
settlement.}— S tarr v. Mekkbl (1891), 
40 N. S. R. 23.— CAN. 

8028 u. ,] — Thomson’s Trus- 

TBBs V. Thomson (1879), 6 R. (Ct. of 
Seas.) 1227 ; 10 Sc. L. R. 727.— SOOT. 

0 . Settlement on marriaoe .] — At the 
time deceased, who died intestate, 
entered into a marriaffe contract he 
held <3,000 insurance m B. This he 
dropped Sc took two poliolea of 12,600 


each in 0. In the presence of his 
father as a witness no ohanired the 
notarial copy of the marriage contract 
so far as to road “ 6,000 ” Instead of 
“ 3^00 •’ & “ O,*’ Instead of “ R.” 
Held : widow entitled to Insurance as 
It had been identified beyond doubt. — 
Re Rooer (1909), 14 O. W. R. 267 ; 
18 0. L. E. 649.— CAN. 

d. .] — Armstbono V. Lynn 

(1874), 9 I. R. Eq. 186.— IH. 

a. — Delivery of poUcy.y—H^ : 


t policy of insurance taken by a 
nuBDand In favour of trustewi for 
lehoof of his wile 8c the children of the 
aarrlage did not confer a vested right 
n the beneflclarios without delivery, 
lOtual or constructive, of the policy. 
-Jarvie’s trustee V . 

[•rusteks (1887h 14 R. of Seas.) 
11 ; 24 So. L. R. 209.— SOOT, 
f. Settlement after re-marHaoe^V^ 
or previous dseignaiion to aouoWer.] — 
iBiiHON V. Trusts Oorpn. of Ontario 
1894), 24 0. R. 617.—OAN. 
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interest to which 0. was entitled contingently 
on his surviving his father. As part of the loan 
transaction the trustees insured the life of C. 
against that of his father for £34,500 in the 
society of which they were trustees, & paid the 
premiums till C.’s death. C. executed a bond 
charging the reversion with principal, premiums, 

& interest on principal & premiums. By written 
agreements the interest & premiums were to 
accumulate at compound interest for five years. 
The agreements contained special clauses pro- 
viding (inter alia) to whom the policy in certain 
specifled events should belong, & declared that in 
the event of C. paying the whole sum due before 
the death of his father the trustees should be 
bound to assign the policy to C,, & that if C. should 
pre-decease his father without having paid all 
principal moneys, interest, & costs the policy 
should belong absolutely to the trustees, they 
being bound m that event to impute to the debt 
all moneys they might receive in respect of the 
policy. C. died in his father’s lifetime, having 
never paid an 3 rthing : — Held : upon the true 
construction of the documents the contract was, 
not that the policy should be effected for the 
trustees’ protection, only & for their sole benefit, 
subject to an option for C. to make it his own in 
the event of his paying off the debt in his lifetime, 
but that the pohcy was mortgaged to the trustees 
& was the property of C. subject to the charge ; 
therefore in accordance with the equitable doctrine 
against fettering a mtgor.’s right of redemption 
C.’s representatives were entitled to the policy 
moneys after deducting all sums due. 

The authorities . . . certainly establish, that 
the primd facie effect of an agreement between 
debtor & creditor, in a transaction such as the 
present, that the creditor shall effect a policy, 
& that the debtor shall pay the premiums, is to 
vest the equitable property in the policy, subject 
to the creditor’s security, in the debtor ; the 
principle being, that what the debtor pays or 
agrees to pay for is ('prinid faciCj at all events) 
his, subject to the security for the purpose of which 
it was brought into existence (Lord Selborne). — 
Salt v. Northampton (Marquess), [1892] A. C. 
1 ; 61 L. J. Ch. 49 ; 65 L. T. 705 ; 40 W. B. 
629 ; 8 T. L. R. 104 ; 30 Sol. Jo. 160, H. L. 
Annotations: — ^Mentd. Eyre v. Wynn -Mackenzie, [1894] 1 
Ch. 218 ; The Bonwell Tower (1S96), 72 L. T. 664 ; 
Booth V. Salvation Army Bldg. Asaoon. (1897), 14 T. L. R. 
3 ; Biggs V. Hoddinott, Hoddinott v. Biggs, [1898] 2 
Ch. 307 ; London & Globe Finance Corpn. v. Montgomery, 
(1902), 18 T. L. R. 661 ; Noakes v. Rloe, [1902] A. C. 24 ; 
Bradley v. Carritt, [1903] A. C. 253 ; Samuol v. Jarrali 
Timber & Wood Paving Corpn., [1904] A. C. 323 ; Kreg- 
linger e. New Patagonia Meat & Cold Storage Co., [1914] 
A. O. 25. 

3033 , .] — C. borrowed of W. £1,000, 

& in consideration of £999, C. & his wife, pltf., 
granted to W. an annuity of £106 17s. Qd. for the 
life of pltf., being interest at the rate of 7 per cent, 
together with an annual sum of £35 17s. Od., 
with which amount by way of annual premiums, 
W. insui’ed pltf.’s life. The annuity was charged 
on the rents of a house to which pltf. was entitled 
for her separate use for life, with separate power 
of appointment. The deed contained a provteo 
that on redemption W. would release the annuity 
“ & all securities for the same.” Additional pre- 
miums if any became payable, were also, by the 
deed, made chargeable on the rents of the house. 
W. died ; & afterwards C. : — Held : upon the 
pltf.’s redeeming the annuity, the policy of assur- 
ance was the property of pltf., the grantor, not 
of the exors. of W., tlie grantee, & insurer. 

Where a policy of assurance has been effected 
by a creditor, either directly or indirectly, at the 


expense of the debtor, & by way of indemnity to 
himself, the policy, on payment of the debt, must 
be delivered up to debtor. The case of an annuity 
is analogous. — Courtenay v. Wright (I860), 2 
Giff. 337 ; 30 L. J. Ch. 131 ; 3 L. T. 433 ; 6 Jur. 
N. S. 1283 ; 9 W. R. 153 ; 60 E. R. 141. 

Annotations .—DiBtd. listen v. Neele (1879), 12 Ch. D. 
760. Bold. Knox v. Turner (1869), L. 11. 9 Eq. 156. 

3034 . Repayment of principal.] — ^Where a 

policy of insurance has been effected on the life 
of a debtor, as a security to the lender of money, 

& the lender charges the premiums to the account 
of the debtor, who pays them, if the prmcipal is 
afterwards paid, the debtor, or his representative, 
is entitled to the poUcy.— Holland v. Smith 
(1800), 6 Esp. 11, N. P. 

Annotation : — ^Folld. Salt v. Northampton, [1892] A. C. 1. 

3035 . Premiums charged to debtor — 

Repayment of principal & premiums at death.] 

(1) A tradesman insured the life of his debtor, 
in bis own name \ he charged the debtor with the 
premiums, but they were never paid by h^. 
On the death of the debtor, the ct. held that his 
representatives were entitled to the produce of 
the policy after payment of the debt & premiums. 

(2) There is a distinction between a policy 
effected to secure a debt «k one to secure an annuity. 
— Morland V. Isaac (1856), 20 Beav. 389 ; 

L. J. Ch. 763 ; 25 L. T. O. S. 137 ; 1 Jur. N. S. 
989 ; 3 W. R. 397 ; 52 E. R. 653. 

Annotations: — As to (I ) Distd. Dry^adale «. Plggott (1856), 
22 Beav. 238. FoUd. SalttJ. Northampton, [1892] A. 0. 1. 

3036. Without debtor’s knowledge.]— 

An army agent, to whom an officer was largely 
indebted on the balance of their account, effected 
in his own name policies on the life of the officer, 
& in the books kept by the army agent the account 
of the officer was charged with the prcmiu^ 
paid & with interest on the balances including the 
premiums. The officer was aware that the 
policies had been effected, but there was no evi- 
dence that the account had ever been shown to 
him, or that he knew that he was in the account 
charged with the premiums i H e^d .* the army 
agent was, under the circumstances, entitled to 
retain the sums received upon the policies after 
the death of the officer, & was not liable to account 
for them to his representatives. — Bruce i’. 
Garden (1869), 6 Ch. App. 32 ; 39 L. J. Ch. 
334 ; 22 L. T. 695 ; 18 W. R. 384, L. C. 

AnnotaJtions Be Arced^kne, Atkins v, Arce- 

dockne (1883), 24 Ch. D. 709 ; Salt v. Northampton, 
[1892] A. C. 1. 

3037 . Offer to assign policy to debtor before 

debt discharged — Offer refused & policy sold.]— 

A debtor being entitled to a life interest in certain 
property, & being pressed by his creditors, agreed 
to pay his debts m full by instalments, & the 
creditors agreed to insure his life, & he was to bo 
entitled on payment of his debts & repayment 
to the creditors of the premiums paid by them, 
to have an assignment to himself^ of the pohcy. 
Before the payment of the last instalment the 
creditors offered to assign the policy to the debtor 
on payment of the premiums they had alre^y 
paid, but the offer was declined. Shortly 
the payment of the last instalment of their det^ 
the creditors, without again offering it to the 

debtor, sold the policy. . , , j 

On the death of the debtor, which happened 
soon after the sale of the policy, his widow claimed 
to be entitled to the insurance money 
the premiums paid by the creditors : 
creditors were under no obligation to oner agam 
to assign the policy to the debtor after he had paid 
the last instalment, & a demurrer to the widow s 
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S&iU 14 . — Title to the policy and the insurance 
money: lien: Suh-sect. ly B. & C.] 

bill was accordingly allowed. — L ewis v . King 
(1875), 44 L. J. Ch. 250 ; 32 L. T. 2, L. JJ. 

3038. Principal deducted from Insurance 

money — Construction of amement.] — Salt r. 
Northampton (Marquess), No. 3032, ante. 

3039. Bankruptcy & discharge of debtor — 

Policy included in schedule as seciuity for debt — 
Title to surplus after payment of debt.] — Amtgee., 
by way of collateral security for his mtge. debt, 
insured in his own name the life of his debtor, the 
latter paying the premiums upon the policy. The 
debtor afterwards took the benefit of the Insolvent 
Debtors’ Act, obtained the ordinary vesting order, 

having put in his schedule, in which the mtge. 
debt was speciRed, & the policy, as one of the 
securities for payment of such debt, obtained his 
discharge. The debtor, aiter surviving the mtgee., ’ 
died, & the insurance co. paid the amount due 
upon the policy to the personal representatives of 
the mtgee., who, after retaining thereout the 
amount of their debt <fe costs, paid the balance 
into ct. The balance being claimed by the assignee 
in insolvency of the debtor, on the one hand, &; 
by his personal representatives on the other : — 
Held : the title of the assignee in insolvency was 
to be preferred . — He Storie’s Will Trusts 
(1859), 1 Giff. 94 ; 28 L. J. Ch. 888 ; 34 L. T. O. S. 
20 ; 5 Jur. N. S. 1153 ; 65 E. R. 839. 

3040. Payment of some premiums by debtor.] — 
— Where A. effects a policy in his own name, upon 
the life of B., declaring he is interested in B.’s 
liie, such policy, primd faciSy belongs to A., & 

proof that some of the premiums were 
paid by B., does not rebut that presumption. — 
Triston V. Hardey (1851), 14 Beav. 232; 51 
E, R. 275. 

3041. Premiums paid by creditor— Right of 
creditor to bonus.] — A person effecting an insur- 
ance on his debto!‘’s life, for the amount of the 
debt, & paying the premiums on the policy, is 
not entitled to more than what he has expended, 
where the increaaed value of the policy exceeds 
the amount due, unless an intention to that effect 
IS shown.— S impson v . Walker (1832), 2 L. J. 
Ch. 55. 


3042. .] — Debtor, at the request & expense 

of his creditor, insured his life for £400, being less 
than he then owed creditor, in a benefit insur- 
ance society, & nominated his creditor as the 
person to receive the amount. The debt W’as 
reduced to £314 ; debtor died, & creditor received 

• debtor’s administrator was not 
entitled to recover the balance beyond the £314 
from creditor.— Brown v . Freeman (1851), 4 
De G. & Sm. 444 ; 64 E. R. 906. 

Anr^alion :~¥o\l&. Bruce r. Garden (1869), 5 Ch. App. 


.]-~Lea t;. UiNTON, No. 2807, ante. 

8044. ^ No contract for insurance between 

debtor & creditor.] — J. being unable to pay the 

E remiums of policies effected by him on his own 
fe, gave to T. a post obit bond for £14,000, payable 
S?'-# death of J.’s father if J, survived him, 
r .* .y meantime kept up the policies. 

In fixing the sum of £14,000 regard was had not 
omy to the amount of premiums required to keep 
the policies on foot, but also to the amount of 
premiums to be paid for keeping the life of J. 
insured in /fche sum of £14,000, to be paid in the. 
event of his dying in his father’s lifetime. This 


was known to J., who knew also that T. intended 
to effect this latter insurance, but there was not 
any agreement that T. should do so. T. did 
effect the insurance. J. died in his father’s life- 
time, appointing T. one of his exors. : — Held : 
(1) no contract for T. to insure being proved, 
T., & not the estate of J., was entitled to the benefit 
of the policy which T. had effected ; (2) if the 
transaction as to the post obit bond was a fraud 
upon J., then T. bad no insurable interest in J.'s 
life, the insurance office was not liable on the policy 
& the sum insured could not, if paid by the office, 
be claimed by J.’s estate . — ;^eme v. Bradb 
( 1858), 2 De G. & J. 682 ; 27 L. J. Ch. 697 ; 31 
L. T. O. S. 347 ; 4 Jur. N. B. 746 ; 6 W. R. 739 ; 
44 E. R. 1116, L. JJ. 

Annotations: — As to (1) FoUd. Bruoo v. Garden (1869), iS 
Ch. App. 32. Befd. Knox v. Tumor (1869), 39 L. J. Ch. 
207. 

3045. Payment ol some premiums by creditor — • 
Whether policy abandoned by debtor — Refusal ol 
debtor to pay.] — Debtor & a surety entered into 
a bond to secure payment by instalments of a 
debt, & the expenses of effecting a policy on 
debtor’s life in creditor’s name, as a collateral 
security. The policy was effected, but after a 
time neither debtor nor his surety paid the pre- 
miums on the policy, though required to do so 
by creditor, who paid them himself : — Held : on 
the death of debtor, he & his surety had not 
abandoned the policy, but it was redeemable by 
the surety on repayment of the premiums paid 
by debtor. — Drysdai^ v. Piggott (1856), 8 De 
G. M. & G. 646 ; 25 L. J. Ch. 878 ; 27 L. T. 
O. a 310 ; 2 Jur. N. S. 1078 ; 4 W. R. 773 ; 44 
E. R. 600, L. JJ. 

Annotations: — FoUd. Courtenay v. Wright (1860), 2 Giff. 
337. Distd. Preston v. Neele (1879), 12 Ch. D. 760. 
Apld. Salt V. Northampton, [1892J A. C. 1. ]l^d. Kuox 
V. Turner (1869), L. 11. 9 Kq. 155. 

3046. Insurance & premiums paid by surety — 
Onus ol proof of title.] — L ea v. Hinton, No. 2807, 
ante. 

Insurable interest of creditor in life of debtor.] — 

Seey generallyy Sect. 4, sub-sect. 6, ante. 

Insurable interest of surety in life of debtor.] — 

Secy generally. Sect. 4, sub-sect. 6, ante. 

B. Policy to secure Annuity, 

3047. General rule.] — A money lender agreed 
to advance a sum at 8 per cent, per annum, & the 
premiums on the insurance of the borrower’s life. 
The borrower executed a bond with sureties con- 
ditioned for payment of an annuity during his 
life equal to the above aggregate sums, & any 
increase in premiums by reason of tho grantor 
being abroad ; & the condition also provided for 
the cesser of the annuity on notice & payment 
of the original sum advanced, & all arrears of the 
annuity up to that time, but said nothing as to 
tho policy : — Held : on redemption, the bor- 
rower had no equity to have the policy delivered 
to him. 

The mere circumstance that a purchaser of 
annuity insures the life on which the annuity 
depends does of course not give to the person 
or estate that pays the annuity an interest in the 
policy (Knight Bruce, L.J.). — Gottlieb v. 
Cranch (1853), 4 De G. M. & G. 440 ; 1 Eq. Rep. 
341 ; 22 L. J. Ch. 912 ; 21 L. T. O. 8. 284 ; 17 
Jur. 704 ; 43 E. R. 679, L. JJ. 

Annotations: — Oonfd. Brysdalo v. Piggott (1856), 8 D© 
G. M. Sc Q. 5i6. Distd* From© v. Brad© (1858), 2 De 
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G. & J. 682. Oomd. Cotirtenay v. Wright (1860), 2 Gill. 
837. FoM. Knox r. Turner (1870), L, R. 9 Eq. 155 ; 
Preston v. Neele (1870), 12 Ch. D. 760. 

8048. .] — Courtenay v. Wright, No. 3033, 

ante. 

3049. Distinguished from policy to secure a 
debt.] — M orland v. Isaac, No. 3036, ante. 

8050. Annuity pur autre vie — Uves on which 
annuity depends insured by grantee — Annuity 
redeemed by grantor.] — Where the grantee of an 
annuity insured the lives for which the annuity 
was granted, without there being any stipulation 
on the subject between him & the grantor : — Held : 
the latter, on redeeming, had no right to have the 
policy delivered to him . — Ex p. Lancaster 
( 1851), 4 De G. & Sm. 624 ; 64 E. R. 941. 

8051. Insurance of grantor — Annuity redeemed 
by grantor.] — On the sale of an annuity for the life 
of the grantor, it was provided that the grantor 
would appear at an insurance office for the pur- 
pose of having his life insured, & would, if he 
went beyond the seas, pay any extra premiums 
which might be occasioned thereby ; & it was 
further provided that the grantor might at any 
time repurchase the annuity for the sum which 
was originally paid for it. The purchaser of the 
annuity insured the life of the ^antor, & paid 
the premiums on the policy of insurance. The 
grantor afterwards repurchased the annuity : — 
Held : the grantor of the annuity was not entitled 
to have the policy of insurance assigned to him. 
— Knox v. Turner (1870), 5 Ch. App. 515 ; 39 
L. J. Ch. 750 ; 23 L. T. 227 ; 18 W. R. 873, L. C. 

Annotation: — ^Folld. Preston v. Neele (1879), 12 Ch. D. 
760. 

3062. Under provisions of grant.] — 

The grant of an annuity with a right of repur- 
chase on payment of the consideration money & 
all arrears of the annuity, does not create the re- 
lation of debtor & creditor so as to give the grantor, 
upon repurchase of the annuity, the right to a 
policy effected by the grantee on the life of the 
grantor as a security or indemnity ; or, after the 
death of the grantor, to entitle his representatives 
to the surplus proceeds of the policy after satis- 
faction of the consideration money & all arrears 
of the annuity. In 1822, in consideration of 
£600, A. & B. his wife, granted to C. an annuity 
of £64 7a. Qd. for ninety-nine years, if B. should 
so long live. By the same deed the rents of copy- 
hold property to which B. was entitled were 
granted during her life to C., with a covenant to 
surrender from & after B.’s death to the use of 
C., & power to C. to sell in case the annuity should 
be in arrear. The deed contained provisions that 
any extra premiums to become payable at the 
office where B.’s life should be insured, should 
be paid by A., & a power to A. to repurchase the 
annuity at any time after three years on payment 
to C. or £600 & all arrears of the annuity. On the 
day before the date of the deed by which the 
annuity was granted, C. insured B.’s life for £600, 
at an annual premium of £16 7s. Qd. The copy- 
holds were surrendered &> C., by himself or his 
representatives since his death, had been in 
possession since 1828. A. died in 1858, & B. in 
1869 I — Held : as between the representatives of 


0. & B., the surplus proceeds of the policy effected 
by C. on B.’s life, after satisfaction of the £600 & 
aU arrears of the annuity belonged to the repre- 
sentatives of C. & not of B. — Preston v. Neele 
(1879), 12 Ch. D. 760 ; 40 L. T. 303 ; 27 W. R. 

Annotation : — ^Befd. Secretary of State In Council of India 
V. British Empire Mutual Life Assce. (1892), 67 L. T. 
434. 

3053. Annuity In repayment of loan — Premiums 
added to original advance.] — Gottlieb v. Crancit, 
No. 3047, ante. 

C. Policies to secure Funeral Expenses. 

See Assurance Companies Act, 1909 (c. 49), 
s. 36. 

8054. Whether policy within Assurance Com- 
panies Act, 1909 (c. 49), s. 36.] — A father in 1891 
insured his infant son, then two years of age, in 
a friendly society in the name of the child The 
father kept possession of the policy & paid the 
premiums, & died in 1915. On his death the 
society paid the policy-moneys to another child 
of the father, who claimed to have been presented 
by him with the policy. The administratrix of 
the assured, who had died intestate in 1916, sued 
the society for the policy-moneys as part of the 
estate of the assured t — Held : it was a question 
of evidence whether the father at the time he 
effected the policy intended it to be for his own 
benefit, or for the benefit of the son, & there was 
evidence, in the terms of the policy itself, & the 
circumstances of the case, that the father had 
taken out the policy in order to cover the possible 
expenses of the son’s funeral, & therefore the 
policy enured for the father’s own benefit by 
virtue of above sect., & that being so, any pre- 
sumption that the policy was an advancement to 
benefit the son was rebutted by such evidence. — 
HATI.EY V. Liverpool Victoria Legal Friendly 
Society (1918), 88 L. J. K. B. 237 ; 118 L. T. 
687, D. C. 

3055 . Sufficiency of discharge.] — Two 

policies of life assurance in exactly the same terms 
were effected with an industrial assurance co. in 
1900 & 1905 respectively in the name of M., who 
was the mother of J. The policies, though in the 
name of M., were what are known as “ own life ” 
policies. They were in fact effected by J., he 
having an expectation that he would be liable 
for expenses in connection with his mother’s 
funeral ; & the sums for which he insured were 
not of an unreasonable amount for that purpose. 
By each of the policies it was provided that the 
CO. should pay the sum assured “ to the exors. 
or administrators of the assured.” But there was 
a proviso that a receipt signed by any person 
being a relation by blood of the assured should 
be a discharge to the co. for the same. The co. 
paid the policy moneys to J. & obtained a receipt 
from him. The sole extrix. of M. brought an 
action against the co. claiming payment of the 
policy moneys ^ her : — Held : the receipt given 
by J. to the co. was a good discharge to them ; & 
the policies enured for his benefit within Assurance 
Companies Act, 1909 (c. 49), s. 36 (2). — Da Costa 
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80681. Inwranct of grantor — Annuity 
redeemed by grantor — Under provieiona 
of grcmt.'h-JtL party entitled to a life 
« estate, ffranted an einnulty for his life, 
redeemable by him at the end of five 
years, upon payment of the orifflnal 
purohase -money. The annuitant, 

effeoted an insuranoe on the life of the 
gmntor, in a sum slightly exceeding 


the amount given for the annuity, 
& kept up the policy out of the annuity. 
The grantor, alter the expiration of the 
five years, offered to redeem the 
annuity, but required the annuitant 
to assign to him the policy : — Held : 
he was not entitled to the policy upon 
the redemption of the annuity. It was 
the property of the annuitant. — Law 
V. Warrkn (1843), 6 I. Eq. R. 299. — 
IR. 


3052 ii. .] — WiUJAMB 

V. Atkyns (1846), 2 Jo. & Lat. 603. — • 
IR. 


g. Policy on life of one of two 
‘ontore — Oeedh of assured — Annuity 
arrear — Whether survivor may set 

m _ «• ^ ^ 


y amount o/" policy. h-~MlLljjraN v, 
.n>D (1843), 6jL Eq. ^ 


Law. 442, — IR. 


R. 396 ; 2 Oon. 
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Sect. 1 i.— Title to the policy and the insurance money : 
lien: Suh-sect. 1, C., D. <fc B. ; sub-eect. 2, A.\ 

V. Prudential Assurance Co. (1918), 88 L. J. K. B. 
884 ; 120 L. T. 363, C. A. 

See, generally. Sect. 4, sub-sect. 9, ante. 

D. Payment hy Insurance Company to Person 
without Insurable Interest. 

3066, Who entitled to policy money — General 
rule.] — Henson v. Blackwell, No. 8061, post. 

8057. .] — Fremb V . Brade, No. 3044, 

ante. 

3058. Policy by father on son’s life — Pay- 

ment to father as son’s administrator.] — A 

father effected a policy in the name & on the life 
of his son, in which he had no insurable interest, 
under circumstances which satisfied the ct. that 
he intended it for his own benefit. The son died 
intestate & the father took out administration to 
his estate, & the insurance co. paid the monev 
assured by the policy to him ; — Held : although 
as between the insurer & the co. the policy was 
illegal & void under Life Assurance Act, 1774 
(c. 48), yet, as between the father & the e.state of 
the son, the father was entitled to retain the money 
for liis own benefit. — Worthington v. Curtis 
(1875), 1 Ch. I). 419 ; 45 L. J. Ch. 259 ; 33 L. T. 
828 ; 24 W. R. 228, C. A. 

ytvnotations : — FoUd. A.-Q. v. Murray, [1904] 1 K. B. 105. 

Befd. British Workman's & General Assoe. v. Cuniiffo 

(1902), 40 Sol. Jo. 360. 

3069. Policy settled on son’s marriage 

— Payment to trustees of settlement.] — A father 
effected with an insurance co. a policy of insurance 
on the life of his son, & paid all the premiums due 
in re.spect of it. By a deed of settlement made in 
contemplation of the son’s marriage, the father, 
with the approbation of the son. assigned the 
policy to trustees upon trust to invest the policy- 
money when paid, & to pay the income thereof 
after the death of the son to the son’s intended 
wife for her life, & after her death as therein 
directed. It did not appear that the father had 
any insurable interest in the son’s life. On the 
death of the son, who survived his father, the 
insurance eo. paid the policy money to the trustees, 
who invested it, & applied the income as directed 
by the settlement : — Held : even assuming that 
the policy as between the father the insurance 
CO. was void for want of insurable interest under 
the Life Assurance Act, 1774 (c. 48), yet the policy 
money, having in fact been paid to the trustees 
by the insurance co. was held by them on the 
trusts of the settlement, inasmuch as such payment 
must be treated as made in respect of the policy, 
& all the same consequences must follow os if 
the Act of 1774 had not been passed. — A.-G. v. 
Murray, [1904] 1 K. B. 165 ; 73 L. J. K. B. 
66 ; 89 L. T. 710 ; 68 J. P. 89 ; 52 W. R. 268 ; 
20 T. L. R. 137, C. A. 

Annotations.' — Reid. A.-G. v. Lethbridge (1905), 2 K. B. ' 

32.3. Mentd. A.-G. V. Pearson, [1924] 2 K. B. 375. I 

E. Other Cases. 

3060. Joint ownership — Whether constitutes 
partnership.] — Where two persons joined in the ; 
purchase of a policy of insurance upon a life ; & i 


on the dropping of the life, one of them received 
the Whole of the money^ from the insurance office : 
— Held : the other might maintain an action at 
law against his companion for his half of the 
monev ; there being no other transaction in which 
they had a joint interest. — Bywater v. Miller 
(1830), 9 L. J. O. S, K. B. 64. 

See, generally. Partnership. 

3061. Debtor entitled to annuity in right of 
wife — Insurance by creditor on life of wife — Death 
of vdfe before debtor.] — A., being entitled in right 
of his wife to an annuity during the joint lives of 
R. & T., & the life of the survivor of them, joined 
with his wife in assigning the same to B. by way 
of mtge., for securing a debt of £300 & interest ; 
& the deed contained an aOTeement that it should 
be lawful for B. in case of the death of either of 
them, R. & T., to insure the life of the survivor, 
& that the premiums, etc., payable on such insur- 
ance should he a charge upon the premises. B., 
without the knowledge of A. or his wife, insured 
the life of the wife for £200. In 1836 the wife of 
A. died, & thereupon B. received the £200 from 
the insurance office. In 1840 A., as administrator 
to his late wife, filed his bill against B., claiming 
to be entitled to sot off the £200 against the mtge. 
debt, & to be let in to redeem on payment of the 
balance : — Held : B. had an insurable interest 
in the life of A.’s wife, as, in the event of her sur- 
viving A., the security of B. would have been 
gone ; but, as between B. & the insurance office, 
the contract on the policy was one of indemnity 
merely &; the £200 were paid by the office in their 
own wrong ; & A. had no interest in the money 
so paid, & was not entitled to have it set off against 
the debt due upon the mtge. — Henson v. Black- 
well (1845), 4 Hare, 434 ; 14 L. J. Ch. 329 ; 6 
L. T. O. S. 101 ; 9 Jur. 390 ; 67 E. R. 718. 

AnnotcUiona Reid. Dalby v, India & London Life Assoe. 
(1851), is C. B. 305 ; Lea v. Hinton (1664), 19 Beav. 

3062. Onus of proof — Policy In name of one on 
life of another — Premiums paid by latter.] — Where 
A. pays the premiums upon a policy on his life, 
but the benefit of it is claimed by B., the onus of 
proof lies on the latter, even though the policy 
stands in his name. — Ppleger v. Browne (I860), 
28 Beav. 301 ; 54 E. R. 416. 

8068. Policy money received by mortgagee — 
Right to retain surplus — In respect of simple con- 
tract debt.] — A mtgee. of a policy who, after the 
mtgor.’s death, has received the policy moneys 
Sc paid his mtge. debt, is simply a trustee of the 
surplus for the mtgor.’s estate, & cannot retain 
it to satisfy a simple contract debt due to himself 
in preference to the claims of other creditors. 

The fact of his being the mtgor.’s exor. gives 
him no right so to retain the surplus in pre- 
ference to creditors of a higher degree. — Talbot 
V. Frere (1878), 9 Ch. D. 668 j 27 W. R. 148. 

Annotaiiona : — FoUd. Re Gregraoii, Chrlstison v. Bolam 
(1887), 36 Ch. B. 223. Mentd. Roxburghe v. Cox (1881), 
17 Oh. D. 620 ; Re Hankey, Ounllire -Smith v. Hankey, 
[1899] 1 Ch. 64i ; Re Gedney, Smith v. Gmmmitt, [1908] 
1 Ch. 804 : Re Sutherland, Mlchell v, Bubna, [i914] 2 
Ch. 720 ; Re Thorne, [1914] 2 Ch. 438. 

3064. Right to set olT surplus — Against 

arrears of annuity granted by mortgagor.] — 
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h. Husband insured by wife <£> chil- 
dren .] — Fraseb V. Ph<enu: Mutuai. 
Life Insurance Co. (1876), 36 

U. C. R. 422.— CAN. 

k. Name of third party included 
by mMo/ce.I— A municipal oorpn. 
effected insurance on all bond fide 
residents of the muniolpallty who were 
members of the Canadian Overseas 


forces. The name of pltf.'s husband 
was Included by mistake. There was 
no contract between pltf. h the 
municipality or the oo. : — Held : his 
wife could not reoorer upon his death. 


1. Policy in name of member of firm-— 
Premiums paid by firm.]— -Tyro trading 
008 . obtained. In tb? namo Qt ft partner 


of both firms, an advance from an 
insurance office, repayable by instal- 
ments, upon the security of a policy 
of insurance which they opened on the 
life of that partner. The polity was 
payable to the " exors.. administrators 
dc assigns ’* of insured, but the pre- 
miums were paid by the cos, upon 
the death of Insured ; — Held : the 

S rooeeds of the policy belonged to 
tie firms. — Poshrster v. Robson’s 
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G. died insolvent, having mortgaged an estate for 
his own life to secure an annuity granted by him- 
self, payable during his own life. He had also 
mortgaged a policy on his own life to the same 
mtgees. After the death of G. the mtgees. re- 
ceived in respect of the policy a sum more than 
sufficient to satisfy the amount secured on the 
policy ; — Held : they had no right to set off the 
balance against the exor. in respect of arrears of 
the annuity. — Re Gregson, Christison v. Bolam 
(1887), 36 Oh. D. 223 ; 67 L. J. Oh. 221 ; 67 L. T. 
260 ; 36 W. R. 803. 

An^tations : — Congd. Re Thome, 11914] 2 Ch. 438. Refd. 

Watkins v. Lindsay (1898), 67 L. J. Q. B. 362 ; Re 

Godney, Smith v. Grummltt, [1908] 1 Ch. 804. 


Sub-sect. 2. — Liens on the Poucy and 
THE Moneys Secured thereby. 

A. For Premiums paid by other than Sole 
Beneficial Owner, 

See, generally. Lien ; Mortgage. 

3065. General rule.] — (1) Feme covert, out of 
her separate income, pays the premiums on cer- 
tain policies of assurance, which, by a settlement 
made previously to her marriage were assigned 
as a collateral security for a provision settled upon 
her under that instrument by the covenant of her 
husband ; — Held : upon the money secured by 
the pohcies becoming payable, she was entitled 
to a lien on the policy fund for the amount of the 
premiums so paid. 

(2) The voluntary payment of premiums on 
a policy of assurance confers on the payer no 
interest in the policy. — Burridge v. Row (1842), 
1 Y. & C. Ch. Cas. 183 ; 11 L. J. Ch. 369 ; 6 Jur. 
121 ; 62 E. R. 840 ; affd, (1844), 13 L. J. Ch. 
173, L. C. 

Annotations: — As to (1) Refd. Re Jewell's Sottlmt., 'Waits 
V. Public Trustee, [1919] 2 Ch. 161. As to (2) Apld. 
Clack V. Holland (1854), 19 Beav. 262. FoUd. Re Leslie, 
Leslie v. French (1883), 23 Ch. D. 552. Apld. Folcke v. 
Scottish Imperial lusco. (1886), 34 Ch, D. 234. Reid. 
West r. Reed (1843), 7 Jur. 147 ; Re M‘Kcnna’8 Estate, 
Rx p. Bustoed (1861), 5 L. T. 241. Generally, Mentd. 
Re Weston, Davies v. Tagart, [1900] 2 Ch. 164. 

3066. ,] — When a person, not the sole 

beneficial owner, pays the premiums to keep up 
a policy of life insurance, he is entitled to a lien 
on the policy or its proceeds in the following 
cases : {a) by contract with the beneficial owner ; 
(6) by reason of the right of trustees to an in- 
demnity out of their trust property for money 
expended by them in its preservation ; (c) by 
subrogation to their right of some person who, at 
the request of trustees, had advanced money for 
the preservation of the property ; (d) by reason 
of the right of a mtgee. to add to his charge any 
money paid by him to preserve the property. 
In no other cases can a hen on a policy for pre- 
miums paid be acquired either by a stranger or 
by a part owner of the policy. — Re Leslie, Leslie 
V, French (1883), 23 Ch. D. 652 ; 52 L. J. Ch. 
762 ; 48 L. T. 664 ; 81 W. R. 661. 

AnrMtationa : — ^Rzpld. Re Winchllsea’B Policy Trusts (1888), 
39 Oh. D. 168. Conid. Strutt o. Tippett (1890), 62 L. T. 
475 ; Re Phillips, [1914] 2 K. B. 689. Apld. Re Jones’ 
Setthnt., Stunt v. Jonoa, [1915] 1 Ch. 373. Refd. Leigh 
V. Dlckoson (1883), 12 6. B. D. 194 ; Faloke v. Scottish 
Imperial Insce. (1886), 34 Ch. D. 234 ; The Rlpon City, 


[1898] P. 78 : Kenriok v. Mountsteven (1899), 48 W. R. 
141 ; Re Fitzgerald, Surman v. Fitzgerald (1904), 90 
L. T. 266 : Re Pearce, [1909] 2 Oh. 492 ; Re Stokes, 
Exp. Melllsh, [1919] 2 K. B. 266. 

3067. .] — By indentures of assignment 

testator assigned to M. two policies on the life of 
testator. Testator lived in England, but M. for 
many years acted as solr. & land agent for tes- 
tator on his estate in Ireland.* The policies were 
assigned by testator to M. as trustee to secure to 
mtgees. the repayment of a loan on the Irish 
property. M. acted as solr. both for testator & 
the mtgees. M. died on July 19, 1889, &> testator 
died on Mar. 14, 1890. C., widow & extrix. of M., 
claimed in a creditor's action to have a lien on 
the proceeds of the policies in ct. for two sums of 
money : (a) in respect of professional charges of 
M. acting as solr. to testator ; (b) partly for work 
done as a land agent, & partly for two insurance 
premiums paid by M. for testator. The chief 
clerk allowed a claim made by the mtgees., but 
disallowed the claim of C. to be entitled to a lien 
on the proceeds of the policies. On summons 
by C. to vary the chief clerk’s cert/ificate ; — Held : 
(1) the solr.’s lien could not be extended to the 
claim in respect of land agency ; (2) C. was 

entitled to be repaid out of the fund in ct. the 
premiums paid by the late M. ; (3) as to the pro- 
fessional charges as solr., M.’s lien was preserved 
subject to the mtge., & the chief clerk’s certificate 
must be varied by finding that C. was entitled to 
be paid the two sums, except in respect of the land 
agency, & must have her costs. — Re Walker, 
Meredith v. Walker (1893), 68 L. T. 517 ; 3 
R. 456. 

3068. Whether doctrine of salvage applies.] — 

The mtgor. of a policy of insurance became bkpt., 
but, notwithstanding his bkpcy., continued to 
pay the premiums on the policy : — Held : the 
premiums so paid were in the nature of salvage 
moneys & ought to be repaid, with interest at 
4 per cent., out of the policy moneys. — Shearman 
V, British Empire Mutual Life Assurance Co. 
(1872), L. R. 14 Eq. 4 ; 41 L. J. Ch. 466 ; 26 L. T. 
570 ; 20 W. R. 620. 

Annotations .— Kxpld. Saunders v. Dunman (1878), 7 Ch. 
D. 825. Oonsd. Falcke v. Scottish Imperial Insce. (1886), 
34 Ch. D. 234. Refd. Re Leslie, Lesllo v. French (1883), 
23 Ch. D. 552. 

3069. .1- — E. mortgaged a policy of life 

assurance to F., & afterwards filed a petition for 
liquidation. Resolutions of creditors were passed, 
under which E.’s friends were to pay 2s. in the 
pound on the unsecured debts, & the trustee was 
to assign to a nominee of the friends all E.’s pro- 
perty except the equities of redemption in the 
securities held by secured creditors. The terms 
of these resolutions were carried out, Sc E. obtained 
his discharge. Shortly after this, in 1883, E. 
agree with D., who professed to be F.’s agent, 
for the purchase of F.’s interest in the policy, 
but no such purchase was ever carried out. Shortly 
after this agreement D. informed E. that none of 
the incumbrancers would pay the premium for 
that year, & B. paid it on the faith, as he deposed, 
of his interest under the agreement. There was no 
evidence that D. had any authority to enter into 
any agreement on behalf of F., or that F. had any 
knowledge of the contract or of the payment by 
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PART IV. SECT. 14, SUB-SECT. 2.— A. 
80SS 1. Whether doctrine of salcaye 


applies .] — The wife & her sister kept 
aUve four insuremce poUoies upon tne 
life of F. by paying Che premiums for 
several years before his death. Three 
of these policies were made payabl 
to F. ’s wife & 08 to the fourth, F. 
a deolaration that it was to be for the 
benefit of his wife, who was in possession 
of the policies. The sister, & the exor. 
of the wife claimed, against the exor. 


of F. to be repaid out of the fruits of 
these policies, the sums which had been 
so paid for the premiums : — Held : the 
payments were voluntary & the 
claimants had no lien by virtue of any 
oontre^t or by way of salvage or other- 
wise & their claim failed. — ^F boblity 
Trust Co. v. Fenwick (1931), 61 
O. L. R. 33 ; 64 D, L. R 647.— CAN. 



384 


Insurance. 


Sect 14. — Title to the policy and the insurance 
money : lien: Stib-sect. 2, A.] 

E. P.’s representative, Mrs. P., brought an action 
to enforce her security, & the policy was sold, for 
much less than the amount of the mtge. debt : 
— Held : E.’s payment of a premium in his cha- 
racter of owner of the equity of redemption could 
not give him a lien in priority to the mtge. debt ; 
E.’s belief that he had a valid contract for pur- 
chase, when he had not, could not give him any 
advantage as regarded the premium, there being 
nothing to show that P. knew of the alleged con- 
tract or of the payment of the premium ; in this 
state of the evidence no request from F. to pay 
the premium could be inferred, & no equity could 
be held to have arisen against P. on the ground 
of acquiescence or lying by ; & the fact that the 
policy had been preserved by E.’s payment did 
not give him a right to have the premium repaid 
nor give him a lien on the policy for it, <fc the whole 
proceeds of sale must be paid to Mrs. F. without 
deducting the premium. — Semble ; the maritime 
doctrine of salvage has no application to the pay- 
ment of premiums on a policy. — F alcke i\ Scot- 
tish Imperial Insurance Co. (1886), 34 Ch. D. 
234 ; 56 L. J. Ch. 707 ; 56 L. T. 220 ; 35 W. R. 
143 ; 3 T. L. R. 141, C. A. 

Annotations : — Consd. Re Coventry & Nuneaton Tram. 
Co. (1888). 4 T. L. R. 458 ; Re Wlnchilaea’s Policy Trusts 
(1888), 39 Ch. D. 168 ; Strutt v. Tippett (1889), 61 L. T. 
460. jDi^d. Re Walker, Meredith r. Walker (1893), 68 
L T. 617. Consd. Re McKerrell, McKcrrell v. Go wan 
(1912), 82 L. J. Ch. 22 ; Re Phillips. [1914] 2 K. H. 689. 
Reid, /te Winn, Reed v. Winn (1887), 67 L. T. 382 ; 
Patten t>. Bond (1889), 60 L. T. 683 ; Securities & Pro- 
perties Corpn. V. Brighton Alhambra (1893), 62 L. J. 
Ch. 566 ; The Gas Float Wliitton, No. 2, [1896] P. 42 ; 
The Ripson City, [1898] P. 78. Mentd. Blyth v. Fladgate, 
Morgan v. Blyth, Smith v. Blyth, [1891] 1 Oh. 337 ; 
Keighley, Maxsted v, Durant, [1901] A, C. 240 ; Rc 
National Motor Mail-Coach Co., Clinton’s Claim, [1908] 
2 Ch. 515 ; Re Becket, Purnell v. Paine, [1918] 2 Ch. 72. 

3070. Trustee — Of marriage settlement.] — (1) A 

trustee having a duty to keep up a policy, & the 
means of procuring funds for that purpose, can 
himself acquire no lien on the policy for premiums 
paid out of his own moneys, nor can he give any 
lien thereon to a third party who advances 
money for that purpose & which is so applied. 

(2 ) If a trustee has no funds properly applicable 
for keeping up a trust policy, he may advance 
or borrow money to pay the premiums, & the 
amount will be a lien on the policies. 

(3) A policy was held on trust, the trustee 
assigned it to B. to secure some premiums. It 
being held that B., under the circumstances, had 
no lien on the policy, it was also held, that he had 
obtained no priority over the cestuis que trust 
by first giving notice of the assignment to the 
assurance office. — Clack v. Holland (1854), 19 
Beav. 262 ; 24 L. J. Ch. 13 ; 24 L. T. O. S. 49 ; 
18 Jut. 1007 ; 2 W. R. 402 ; 52 E. R. 350. 

Annotations : — As to (1) Consd. Saunders v. Dunman (1878), 
7 Ch. D. 825 ; Re Leslie, Leslie t>, French (1883), 23 
Ch. I). 552. As to (3) Refd. Ashwin v. Burton (1862), 
32 L. J. Ch. 196. Generally jJXLejiiA. Williams v. Higgins 
(1868), 17 L. T, 525 ; Re Brogdon, Billing v. Brogdeu 
(1888), 38 Ch. D. 546 ; Re Hurst, Addison v. Topp (1890), 
63 L. T. 685; Re Roberts. Knight v. Roberts (1897), 
76 L. T. 479 ; Re Greenwood, Greenwood v. Firth (1911), 
105 L. T. 609. 

3071. Trust Income applicable in paying 

premiums — Policy not vested In trustee.] — Under 
the provisions of a jirivate estate Act the trustee 
of a term of years in certain settled estates, of 
which W. had been tenant for life, was bound to 
apply the rents of the estates, first, in the pay- 
ment from time to time of the interest upon 
certain incumbrances existing before the passing 
of the Act, & subject thereto in the payment 


from time to time of the interest on sums to be 
raised by W. by mtges. created under the powers 
conferred by the Act, & of the premiums on 
policies of life assurance, constituting the collate^l 
security for the repayment of those si^s, ^^e 
equity of redemption being reserved to W. ine 
rents having become insufficient, the trustee, in 
order to save one of the policies from 
paid a premium out of his own moneys. He did 
this without any request from the mtgee. or from 
the owner of the equity of redemption of the policy. 
The life insured having dropped, & the proceeds 
of the policy having been received by the mtge. : 
— Held : the trustee was not entitled to any lien 
on the proceeds in respect of the premiums which 
he had paid, he not being a trustee of the policy. 
— Be WiNCHiLSBA’s (Earl) Policy Trusts (1888), 
39 Ch. D. 168 ; 58 L. J. Ch. 20 ; 59 L. T. 167 ; 

^dn^aiion : — Reid. Strutt v. Tippett (1889), 61 L. T. 460. 

3072. Stranger — Advancing money to trustee of 
settled policy.] — Ciack v. Holland, No. 3070, 

ante. . . 

3073. Mortgagee— Covenant by mortgagee to 
pay premiums.] — An employee was indebted to 
his firm, & by way of security for the debt he 
assigned a life policy to a member of the firm, in 
which assignment the mtgee. covenanted to pay 
the premiums on the policy with a proviso that 
the premiums so paid were to be debited to the 
mtgor. in the books of the business -.—Held : the 
covenant by the mtgee. to pay the premiums did 
not deprive him of the right to add the prermums 
to the debt.— Shaw r. Scottish Widows Fund 
Assurance Society (1917), 87 L. J. Ch. 76 ; 117 
L T. 697. 

*3074. Mortgagor of policy— Or his representa- 
tive.]— A., being mtgee. of a policy of assurance, 
gave B. an equitable charge on it to secure pay- 
ment of a certain sum. A. paid the premiums 
on the policy down to his death, & his adminis- 
trator paid them down to 1868, when the policy 
moneys became due by the expiration of th^ life 
insured i—Held : A.’s administrator was entitled 
to priority over B. in respect of the moneys which 
he had expended out of A.’s estate in payment 
of premiums on the policy, but not^ in respect of 
the premiums paid by A. in his lifetime. Norris 
V. CAI.EDONIAN INSURANCE CO. (1869), U. It. 8 
Eq. 127 ; 38 L. J. Ch. 721 , 20 L. T. 939 ; 17 

Refd. Re Leslie, Leslie r. French (1883), 23 

Ch. D. 552. _ 

8075 , Payment by mortgagor after 

bankruptcy.] — Shearman v. British Empire 
Mutual Life Assurance Co., No. 3068, ante. 

8070 , In belief that he had contracted 

to repurchase.] — Falcke v. Scottish Imperial 
Insurance Co., No. 3069, ante. 

3077. Tenant for life — Where trustew have 
power to pay premiums.] — The tenant for life 
estate, the investments of which the trustees 
power to continue, paid the premiums for tmrty- 
three years on a life policy which was included in 
the estate. Soon after the insured life fell in the 
tenant for life died \—Held : the policy money 
must be paid to the trust estate, the tenant for 
life having no lien. — B>e Waugh’s Trusts (1877), 
46 L. J. Ch. 629 ; 26 W. R. 666. 

3078. Assignee of equity of redemption— Mort- 
gaged property dc policy included in one mortgage-— 
Covenant by mortgagor to pay premlu^.] — ^A., 
the owner of land, & also of a policy of life assur- 
ance on hia own life in the office of the B. co.» 
mortgaged both these properties to “Uie B. co. 
It was provided that the mtge. debt should be 
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reduced by instalments, & the mtge. deed con- 
tained a covenant by A. to pay the premium on 
the policy, & a power of sale was given to the 
mtgees. {inter alia)^ if there should be a breach of 
the covenant, to keep up the policy. A. sold the 
land subject to the mtge. to C., but retained the 
policy, & agreed to pay the premiums. He after- 
wards failed to pay the premiums. The B. co. 
thereupon called upon C. to pay the premiums. 
& threatened to call in the mtge. & exercise their 
power of sale if he failed to do so. C. accordingly 
paid the premiums, & claimed to have it declared 
that he was entitled to a lien on the policy for the 
premiums so paid : — Held : (1) C. was not under 
the circumstances entitled to any lien on the 
policy ; (2) 0. might have been entitled to a lien 
if the terms of the agreement between him & A. 
had not by implication excluded it, & the list of 
persons in Re Leslie ; Leslie v. French^ No. 3066, 
antey who may obtain a lien on a policy is not 
exhaustive. — Strutt v. Tippett (1889), 62 L. T. 
475, C. A. 

Annotation: — Aa to (1) Retd. Re McKorroll, McKerrell v. 

Qowans, [191212 Ch. 648. 

3079. One of two Joint owners — At request of 
other Joint owner.] — In 1892 pltf. & her husband 
effected in their joint names a policy of assurance 
on their joint lives to be payable upon the death 
of whichever of them should first die. They had 
previously agreed that each should pay one-half 
of the annual premiums, & in some years the 
premiums were so paid, but the husband from 
time to time became unable to pay his moiety, 
& then pltf. at his request paid it for him out of 
her own moneys. They both concurred in 
creating charges upon the policy, & subsequently 
the husband executed a deed of assignment for 
the benefit of his creditors, assigning all his pro- 
perty, but not specifically mentioning the policy, 
to deft, as trustee. No notice of this deed was 
given to the insurance co. At the time of the 
husband’s death the aggregate of the premiums 
paid by pltf. on his behalf exceeded in amount 
one moiety of the balance of the policy moneys 
remaining aft/cr payment of the joint charges. 
Upon a summons to determine the respective 
rights & interests of pltf. & deft. : — Held : ( 1 ) pltf. 
being the legal owner of the policy, deft., whoso 
only claim was in equity, must do equity ; & pltf. 
was entitled to set off her claim against her hus- 
band for the portion of the premiums paid on the 
policy by her at his request ; (2) pltf., one of the 
joint owners of the policy, having paid premiums 
at the request & on behalf of the other co-owner, 
was, in the circumstances, entitled to a lien on 
the policy moneys for the premiums so paid by 
lier. 

Qu, : whether in the circumstances the deed 
of assignment transferred or conveyed to deft, 
any interest whatever, either legal or equitable, 
in the policy or the moneys thereby secured, 
although, aemhUy it might have passed to deft, 
the right to all the policy moneys if the husband 
had survived pltf . — Re McKerrell, McKerrell 
V. Gowans, [1912] 2 Ch. 648 ; 82 L. J. Ch. 22 ; 
107 L. T. 404 ; 6 B. W. C. C. N. 163. 


3080. Sub-mortgagee.] — In 1858, C., a married 
woman, effected a policy on her own life which 
rovided that if she elected to pay, during the 
rst seven years, one-half of the annual preimums, 
the unpaid half premiums were to be a debt at 
6 per cent., interest due to the insurance co., & 
the impaid premiums with interest should be 
held as a claim against the policy at settlement. 
The assured availed herself of the option, & in 1867 
she deposited the policy with W. to secure money 
advanced. In 1879 W. deposited the policy with 
Y. to secure money advanced. Y. died in Sept. 
1905. From Sept. 1880, to the death of the 
assured in Nov. 1913, the interest on the half 
premiums & the renewal premiums had been 
paid by Y. or persons claiming under him. The 
exor, of C. now claimed the policy moneys as 
against the representatives of Y. ; — Held : the 
policy being a reversionary chose in action in 
personality, neither W. nor Y. could require any 
title from C., but as the relationship of mtgor. 
& mtgee. had been established by the keeping 
dowm of the interest on the unpaid premiums, 
the exor. of C. could only redeem on payment of 
such interest, & of the renewal premiums with 
interest on the latter at 4 per cent. 

It is contended that being a reversionary chose 
in action in personal estate, it could only effectu- 
ally be assigned or charged by C. by an assurance 
by deed under Married Women’s Reversionary 
Interests Act, 1857 (c. 57). I think that conten- 
tion is sound (Eve, J.). — Re City op Glasgow 
Life Assurance Co., Clark’s Policy (1914), 84 
L. J. Ch. 684 ; 112 L. T. 550. 

8081. Wife — Policies settled as collateral security 
for settlement.] — Burridqb v. Row, No. 3065, ante. 

3082. PoUcies settled by husband.]— 

Policies on a husband’s life were settled by a mar- 
riage settlement, the wife taking the lirst life 
interest. The husband covenanted to pay the 
premiums, but, owing to his want of means, the 
wife, in order to prevent the policies lapsing, 
paid the premiums voluntarily & without any 
request by the trustees. On the husband’s death 
the trustees received the policy moneys : — Held : 
the wife was not entitled to a lien for the pre- 
miums. — Re Jones’ Settlbm:ent, Stunt v. 
Jones, [1915] 1 Ch. 373 ; 84 L. J. Ch. 406 ; 112 
L. T. 1067 ; 59 Sol. Jo. 364. 

3083. Of bankrupt.] — The principal estab- 
lished by Ex p. James (1874), Ia B. 9 Ch. 609, 
that the Ct. of Ch. will not allow its officer, the 
trustee in bkpey., to retain moneys for distribu- 
tion amongst the creditors, where it would bo 
contrary to fair dealing to do so, is not confined 
to the case of money paid under a mistake of law, 
but is of general application. 

The bkpt. having assi^ed a policy on his own 
life by way of mtge. to his bankers, requested his 
wife on the eve of his bkpey. to pay the premiums 
& interest for him, & she, after paying one pre- 
mium before the commencement of the bkpey., 
paid the premiums & interest during his bkpey. 
until his death, when the policy moneys were 
received by the mtgees., who retained thereout 
the amount due to them on their mtge. & paid 


8080 i. Sub-mortgagee,] — Re Power’s 
POLIOISS, [1899] 1 I. R. 6, 12. — IR. 

n. Trueiee,] — T. insured his life. 
Sc gave notice to the oo. that he had 
ceded the policy to his wife “ for the 
benefit of herself & our children,” 
who were all minors. The co. acknow- 
ledjred the cession as being to the wife. 
The wife died. At the date of the 
cession T. had been solvent, but he 

J. — VOL. XXIX. 


then foil into pecuniary difBcuIties. 
O., a friend, cwivlsed him to keep up 
the policy, & advanced some of the 
premiums. Afterwards G. took pos- 
session of the policy. Sc paid the 
premiums himself. He took over the 
policy with T.’s consent, on behalf 
of the children, who were minors. 
Sc to secure himself for his advances. 
In 1886 T. died, &, without the policy, 
his estate was insolvent : — H^d : C. 


had a lien on the policy for the pre- 
miums paid by him. — Thorpe’s Exe- 
cutors V. Thorpe’s Tutor (1886), 4 
S. O. 488.— S. AF. 

o. Tenant for life. 1 — ^Monk Y v. Gibbs 
(1837), 1 Dr. & Wai. 394.— IR. 

p. Wife.] — Deceased insured his 
life Sc by the policy the insurance 
money was appropriated in favour of 
his wife, but by his wdll he absolutely 

O O 



Insurance. 


Sect U.—TUle to the policy and the ir^ranM 
monkey: lien: Sub-'sect* 2* A., B. & C.,* 8Uo~ 
sect. 3. Sect. 15? Suhsect. 1»] 

the balance to the oflicial receiver. The wife 
claimed to be repaid out of the balance the 
she had paid for premiums & interest. ^The ofllciai 
receiver had no previous knowledge that the 
had been making these payments, but it subse- 
quently appeared that this fact had been dis- 
closed by bkpt. in las preliminary examination 
taken before a former official receiver. The offi- 
cial receiver moved for a declaration that he was 
entitled to retain the balance of the policy moneys 
as part of the bkpt.’s estate : — Held : even 
assuming that all the payments were made during 
the bkpey., the ct. ought not to allow the official 
receiver, having regard to the knowledge of his 
predecessor, to retain the policy moneys without 
repaying to the wife the sums she had paid for 
premiums & interest . — Rc Tyler, Ex p. Official 
Receiver, [1907] 1 K. B. 865 ; 76 L. J. K. B. 
541 ; 97 L. T. 80 ; 23 T. L. R. 328 ; 51 Sol. Jo. 
291 ; 14 Mans. 73, C. A. 

Annotations: — Distd. Tapster v. Ward (1909), 101 L. T. 
503 ; i?e Phillips, [1914] 2 K. B. 089. Consa. Re Stokes, 
Rx V- Mellish, [1919] 2 K. B. 256. Mentd. Re Hall, Exp. 
Official Receiver, [1907] 1 K. B. 875 ; Wells v. Wells, 
[1914] P. 157 ; Re Craig, Ex p. Hinchclitfe (1916), 115 
L. T. 157 ; Rc Thellusson, Ex p. Abdy, [1910] 2 K. B. 
735 ; Re Wigzell, Exp. Hart, [1921] 2 K. B. 835 ; Sorau- 
toa’a Trustee v. Pearae, [1922] 2 Gh. 87 ; Re Wilson, 
Ex p. Salanian r. Keith, Prowse (1925), 133 L. T. 814. 

3084. Bankrupt.] — A. having, in Oct. 1879, 
effected a policy of assurance on his own life, 
presented a petition in Dec. 1879, for the liquida- 
tion of his affairs by arrangement without dis- 
closing the existence of the policy upon which 
only one premium had been paid & which had 
no surrender value. In Oct. 1880, the liquidation 
was closed. Subsequent premiums were paid by 
A. until his death in 1907. A.’s legal personal 
representative then claimed the policy money as 
against the official receiver, who represented the 
trustee in the liquidation proceedings : — Held : 
the trustee having been absolutely ignorant of 
the existence of the policy, & the payments for 
premiums in respect thereof having been made 
by debtor himself without the knowledge of the 
trustee, the official receiver was entitled to the 
policy money. — T apster v. Ward (1909), 101 
L. T. 503, C. A. 

Annotaiions : — Folld. Rc Phillips, [1914] 2 K. B. 689 ; Re 
StokOH, Ex p. Mellish, [1919] 2 K. B. 256. Mentd. Re 
Thellusson, Ex p. Abdy, [1919] 2 K. B. 735. 

8085. .] — A bkpt. the year before his dis- 
charge became operative effected a policy on his 
own life at an annual premium, & kept the policy 
on foot for six years when he became bkpt. a second 
time & shortly afterwards died. The policy was 
disclosed in the second bkpey. & the trustee in 
that bkpey. received the policy moneys, which 
admittedly belonged to the trustee in the first 
bkpey.. who did not know of the exis^nce of the 
policy : — Held : the trustee in the first bkpey. 
as an officer of the ct. was under no obligation, 
legal, equitable, or moral, to allow out of the 
policy moneys to the trustee in the second bkpey. 
the amount of the premiums debtor had paid. — 
Re Phiixips, [1914] 2 K. B. 089 ; 83 L. J. K. B. 
1364 ; 110 L. T. 939 ; 58 Sol. Jo. 364 ; 21 Mans. 144. 

Annotaiions FoUd. Re Stokes, Ex p. Mellish, [1919] 2 
K. B. 256. Mentd. Re Thellusson, Ex p. Abdy, [1919] 
2 K. B. 735. .r. I 


8086. .] — The trustee of a debtor whose 

affairs were being liouidated by arrangement 
under Bkpey. Act, 18o9 (c. 71), carried on the 
business of the debtor for practically the whole 
period of the liquidation, & for that purpose 
engaged the debtor as his clerk at a salary. 
During the liquidation the debtor, without the 
trustee’s knowledge, effected a policy on his life 
& continued to pay the premiums until his death. 
The liquidation having been closed, the trustee 
was released & the debtor obtained his discharge. 
After his discharge the debtor made a will by which 
he appointed his niece his extrix. The insurance 
CO. having declined to pay the policy moneys to 
the extrix. until it had been determined whether 
they passed under the will of the debtor to her or 
belonged to the official receiver who was the 
present trustee in the liquidation : — Held : as 
the original trustee had no knowledge of the exist- 
ence of the policy or of the payment of the pre- 
miums by the debtor, the case was governed by 
Tapster v. Wardy No. 3084, antCy & the moneys 
belonged to the official receiver as trustee . — Re 
Stokes, Ex p. Mellish, [1919] 2 K. B. 256 ; 88 
L. J. K. B. 794 ; 121 L. T. 391 ; 35 T. L. B. 346 ; 
[1918-19] B. & C. R. 208. 

Annotaiions: — Consd. Re WiMell, Ex p. Hart, [1921] 2 

K. B. 835. Refd. Re Thollusson, Ex p. Abdy, [1919] 2 

K. B. 735 ; Scranton’s Trustee v. Pearse, [1922] 2 (jh. 

87. 

B. Loans by Insurers, 

3087. Deposit with insurers as collateral security 
for loan — Default In payment of premiums.] — 

P., being tenant for life of real estate, with re- 
mainder to his first & other sons by his then wife 
in tail male, remainder to himself in fee, applied 
to the N. IJ. Life Insurance Co. for a loan of 
£12,500 ; & the co. having agreed to lend the same, 
an indenture of mtge. was entered into between 
P. of the one part & four persons, who were the 
trustees of the co., of the other part. The trustees 
were not so named in the mtge. deed, which re- 
cited that there was no probability of the mtgor. 
having issue by his then wife ; that a policy of 
insurance with the said co. had been effected, 
whereby three directors of the co. insured to the 
said four persons, trustees, the sum of £13,000, 
in case of the death of P., leaving male issue by 
his then wife, & in case P. should keep up the 
annual premiums regularly. The indenture then 
witnessed, that in consideration of £12,500 the life 
estate, & also the reversion in fee, of P. were con- 
veyed to the four tnistees by way of mtge. ; & 
it was pj'ovided, that in case P. should neglect 
or refuse to pay the premiums, it should be lawful 
for the mtgees. to pay them, & that all such sums 
so paid by them should be charged on the heredi- 
taments thereby conveyed. Subsequently another 
mtge. was entered into between the same parties 
by way of further charge, accompanied by a similar 
policy. P. paid the premiums on the policies for 
about four years ; the directors then, at his re- 
quest, reduced the amount of the premiums, & 
he continued to pay the reduced amounts for three 
years longer. P, then ceased to pay the premiums 
altogether. The co. debited his account in their 
books with the annual amounts, & added them to 
their mtge. debt. P. died without leaving issue 
male, on taking the accounts in a mtgee.’s 
suit against the estate, the chief clerk disallowed 


PART IV. SECT. 14, SUB-SECT. 2.— B. 

r. Right of insurer to deduct loans 
dt premiums from sum assured.h- 
Greek V. Standard Trusts Co. (1912), 
20 W. L. R. 488 ; 1 W. W. R. 993 ; 
1 D. L. R. 609.— CAN. 


revoked this appropriation & directed 
that the money should become part 
of his estate Sc should be paid to his 
exor. : — Held: the widow was entitled 
to a charge in her favour for Insurance 
premiums paid by her to keep the 



q. Agent for insurer . \ — Bustesd v. 
Wkot of ]^gland Ikburakcb Co. 
(1857), 6 I. Ch. R. 563.— IR. 
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insurance co. the amounts with which they 
had debited the estate on account of the premiums. 
On motion to vary the chief clerk’s certificate:— 
Held : the co. were entitled, by the terms of the 
* L mtge. to be allowed the sums with 
which they had so debited P.’s estate. — Pitz- 
mLLi^ (Earl) v. Price (1868), 31 L. T. O. S. 
380; 4 Jur. N. S. 889. 

C. Other Liens. 

8088. Policy deposited with agent— Whether for 
safe custody or security for balance of account— 
Question for Jury.] — Detinue for a policy of in- 
surance for £1,500, effected upon the life of pltf.’s 
intestate, remaining in the hands of deft., his 
agent, & on which the latter claimed a general 
lien upon a balance of accounts between himself 
& deceased. 

The policy was effected in the year 1810, & 
had been immediately placed in deft.’s hands ; 
deft, had regularly paid the premium upon it ; 
deft, both before & since the date of the policy 
had been in the habit of making advances for 
intestate, for which he never had any other 
security than the jiolicy ; the account was gener- 
ally against intestate ; & deft, had advanced to 
pltf. the money necessary to defray the xpenses 
of taking out letters of administration. 

Defendant is not an agent in the meaning of 
the word, which is necessary to confer a general 
lien. In a case like the present, a general lien 
can be claimed only in respect of a general balance 
of accounts, & we have no decisive evidence here 
that there over existed any general balance of 
accounts between the parties. A special con- 
tract may raise a special lien, ife I shall therefore 
leave it to the jury, as a question of fact, to say 
whether the policy, of insurance was left in the 
hands of deft., merely as the agent of the intestate, 
for safe custody, or whether it was deposited with 
him as a security for his advances, telling them, 
that in point of law, in the former case, their 
verdict must be for pltf,, & in the latter, for deft. 
(Abbott, O..T.).— Muir v . Fleming (1822). Dow. 
& Ry. N. P. 29, N. P. ^ 

See, generally. Agency, Vol. I., pp, 547 et sen. 

3089. Solicitor’s lien — Surrender of policy for 
purpose of realisation— Lien extends to proceeds.] — 
A solr. s lien on his client’s papers for the amount 
due to him in respect of professional services, 
is equivalent to a contract ; & the ct. will not 
order the papers to be delivered up to the client, 
merely on pavment into ct. of the amount due 
to the solr. Sernhle : however, the ct, would take 
care that the lien of a solr. on a document should 
not be. productive of injury to or loss of the pro- 
perty to which the document related, & would 
direct it to be delivered up, if such a step were 
necessary for the preservation of the property, 
but without prejudice to the solr. ’a lien thereon ; 
&, in the case of a policy of assurance, would order 
the proceeds arising therefrom to bo paid into 
ct., subject to the same right of lien thereon as 
previously existed on the policy. — R ichards v. 

PART IV. SECT. 14, SUB-SECT. 2.— C. 

t. Policy for benefit of vnfe 
children — Eights of pledgee.] — A policy 
of iuBurance offocted by a man on 
hlB own life & expressed to be for the 
benefit of his wife & children cannot 
be pledered by assured by way of 
security so as to create a lien In favour 
of the pledgee. — T waddell v. New 
Oriental Bank Corpn. (1895). 21 
V.L.R.171.— AUS. 

PART IV. SECT. 16, SUB-SECT. 1. 

a. Ambiguity of payee.] — Moss v. 


Platel (1841), 1 Cr. & Ph. 79 ; 10 L. J. Ch. 376 ; 
5 Jur. 834 ; 41 E. R. 419, L. C. ; subsequent pro- 
ceedings (1842), 11 L. J. Ch. 409, L. 0. 

Annotations : — Consd. Re South Essex Equitable Invest- 
ment & Advance Co. (1882), 46 L. T. 280 ; Re Qalland 
(1885), .31 Ch. D. 296. Befd. Cooper v. Hewson (1843). 
12 L. J. Ch. 446. 

3090. Whether notice to Insurers necessary 

— As against subsequent assignees.] — A solr. 

who holds a policy of assurance on the life of his 
client, as a lien for that client’s bill of costs, is 
not bound as against a subsequent assignee to 
give notice to the assurance co. that he holds it ; 
for the solr. has no right against the fund, but 
merely a right to embarrass, by the non-production 
of the piece of paper on which the policy is written, 
any person who claims the fund ; & the fact that 
the policy is not in the possession of the client is 
notice to all the world that the paper is held by 
some one else. — West of England Bank v. 
Batchelor (1882), 51 L. J. Ch. 199 ; 46 L. T. 
132 ; 30 W. R. 364. 

Annotation : — ^Reld. Fairfield Shipbuilding & Enfiineering 
Co. V. Gardner, Mountain (1911 ), 27 T. L. R. 281. 

See, generally, Solicitors. 

By what law governed.] — See Conflict of 
Laws, Vol. XI., p. 400, No. 717. 


ScB-sECT. 3 . — Other Cases. 

3091. Policy money payable to wife of Insured — 
Cash value of policy taken by Insured during life.] — 

A husband took out an insurance policy for £500 
on his life, & by the terms of the policy the in- 
surance CO. agreed t o pay that sum to the insured’s 
wife, if she were living at his death, or in the event 
of her prior death to pay it to the insured’s exors., 
administrators & assigns. The policy contained 
a proviso that, if at the end of twenty years the 
insured was stiU living, he should have the right 
to exercise any of six specified options. The in- 
sured being then still living, he exercised an option 
to receive the entire cash value of the policy with 
it s share of accumulated profits & to discontinue 
the policy. A sum of £288 thus became payable. 
The insurance co. were unwilling to pay over this 
sum except on tbe joint receipt of the husband 
& wife, & ultimately paid it into ct. : — Held : 
(1) the policy came within Married Women’s 
Propery Act, 1882 (c. 75), s. 11, & created a trust 
in favour of the wife in certain events ; (2) the 
insured must be taken to have exercised the option 
for the benefit of the trust ; & (3) unless the hus- 
band & wife came to an agreement, the fund 
must be accumulated in ct. until it could be 
ascertained by the death of either party who was 
entitled to it . — Re Fleetwood’s Policy, [1926] 
1 Ch. 48. 


Sect. 15.— PAYMENT OF CLAIMS. 

Sub-sect. 1. — In General. 

Necessity for representation — Deceased domiciled 
abroad.]— iSce Nos. 3120,3121, post. 


Legal & Qkner-vl Life Assitrance 

b. Paymont ** on deUvery of policy.”] 

to pay Insured, 
within thirty days after proof of 
the event Insured against, on de- 
llvery of the policy dmy discharged : 

“ ^be policy was not 

a condition precedent to an action to 
^ovor Mie policy moneys, the intention 
being that delivery of the policy & 
payment of the policy moneys should 
bo oonourrent acts. — Coulson v. City 


Mui'Ual Life Assitrance Co., Ltd. 
(1907), 7 S. R. N. S. W. 782.— AUS. 

0 . Place of payment.] — To an 
action in Ontario on a policy payable 
in Montreal, defts. pleaded that the 
policy was issued from their office in 
Montreal ; that by its terms the moneys 
were payable there ; that defts. had 
no office in Ontario for the payment of 
moneys by them ; — Held : a good 
defence . — ^itciiard v. Standard 
Life Assubanck Co. (1884), 7 O. R. 
188.— CAN. 

d. .] — By the terms of a 

0 C 2 
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Sect, 15. — Payment of claims : Svh-secta. 2, 3 <fe 4. ] 

Sub-sect. 2. — Proof of Death. 

Presumption of death.] — See, generally. Evi- 
dence, Vol. XXII., pp. 165 et aeq, ; Executors, 
Vol. XXIII., pp. 86 et aeq. 

8092. While policy In force.]— Patter- 

son V. Black (1780), 2 Park’s Marine Insurances, 
7th ed^, p. 644 ; 2 Marshall on Insurances, 3rd 
ed. p. 781. 

Annotation Refd. Watson v. King (1815), 1 Stark. 121. 

3093. Right of Insurers to notice of applica- 

tion.] — Where the estate of a person whose death 
the ct. was asked to presume consisted in part of 
a policy of assurance on his life, the ct. ordered 
that notice of the application should be given to 
the insurance co. — In the Gooda of Barber (1886), 
11 P. D. 78 ; 66 L. T. 894 ; 35 W. R. 80. 

3094. .] — In the Gooda of Morivian 

(1902), 46 Sol. Jo. 587. 

3095. .] — In the Gooda of Peacock 

(1902), 46 Sol. Jo. 603. 

3096. .] — In the Gooda of Lord (1903), 

47 Sol. Jo 299. 

3097. Proof to satisfaction of directors — 
Reasonable satisfaction.] — (1) A policy of in- 
surance was entered into with a co. against bodily 
injury from any railway accident directly affect- 
ing the assured while travelling on any lino of 
railway in Great Britain or Ireland by a passengers 
train propelled by steam power. One of the con- 
ditions in the deed of settlement of the co., which 
by the terms of the policy was incorporated with 
it, provided that, before payment of the sum in- 
sured by any policy, proof satisfactory to the 
directors of the co.‘ should be furnished by 
claimant of the death or accident, together with 
such further evidence or information, if any, as 
the directors should think necessary to establish 
the claim : — Held : this must be understood to 
mean such evidence or information as the directors 
might reasonably, & not such as they might un- 
reasonably & capriciously require. 

(2) There was a condition indorsed on the same 
policy, that, in case of difference of opinion as 
to the amount of compensation payable in any 


case, the question should be referred to the arbn. 
of a person to be named by the secretary for the 
time being of the Master of the Rolls, & all ex- 
penses & costs should be subject to the decision 
of such arbitrator, & the award made on such 
arbn. was to be taken as a final settlement of the 
question, & might be made a rule of Court : — Held : 
a reference to arbn. in the manner prescribed was 
rendered a condition precedent to bringing an 
action for an injury within the policy. — Braun- 
8TEIN V. Accidental Death Insurance Co. 
(1861), 1 B. & S. 782 ; 31 L. J. Q. B. 17 ; 6 L. T. 
650 ; 8 Jur. N. S. 506 ; 121 E. R. 904. 

Annotations : — As to {1) Consd. Diggle v. Ogeton Motor Co. 
(1915), 84 L. J. K. B. 2165. Befd. Stadhard v. Lee 
(1863), 3 B. & S. 364. As to (2) Refd. Elliott v. Royal 
Exchange Abboo. Corpn. (1867), 26 L. J. Ex. 129. 

3098. Order under 6 Ann. c. 12 — Whether 

sufficient.] — Money was payable to a tenant pur 
autre vie under a policy, after proof, to the satis- 
faction of directors, of the death of the ceatui que 
vie. An order was made under above Act that the 
ceatui que vie ought to be deemed & taken to be 
dead under the statute & the remaindermen 
entered : — Held : the directors might reasonably 
require further evidence of the death of the ceatui 
que vie. — Doyle v. City op Glasgow Life Assur- 
ance Co. (1884), 63 L. J. Ch. 627 ; 50 L. T. 323 ; 
48 J. P.374; 32 W. R. 476. 

Necessity for representation — Deceased domiciled 
abroad.] — See Nos. 3120, 3121, poat. 


Sub-sect. 3. — Lost Policies. 

3099. Claim allowed — Right of claimant to 
interest.] — Interest is not payable on a sum re- 
covered, on a lost policy, from a life insurance co. 
— Bushnan V. Morgan (1833), 5 Sim. 635 ; 68 
E. R. 478. 

3100. Right of insurer’s to indemnity — Payment 
under decree of court.] — Field v. Baiinewall 
(1854), cited in L. R. 1 Eq. at p. 345 ; 35 Beav. 
at p. 256 ; 65 E. R. 894. 

Annotation : — Apld. England v. Tredegar (1866), L. R. 1 
Eq. 344. 


policy deftB. agreed to par at their 
head office In Ontario : — Iteld : a nou- 
Bult should not ho granted on the ground 
that pltf. had failed to prove a demand 
at the head office. — S eeky v. Fkderai, 
Life Assukanck Co. of Canada 
(1907), 3 E. L. R. 59; 38 N. B. R. 
96.— CAN. 


e. .] — Re Mellon Estate, 

[1920] 3 W. W. R. 413 ; 53 D. L. R. 
664.— CAN. 

f. To whom payment may he made 
— Trustee .] — The latter part of Life, 
Fire, & Marine Insurance Act, 8. 9, 
merely protects the insurers from 
claims by the insured when they have 
jald the trustee duly appointed under 
;ho Act. It does not exclude the 
mpUcation that the Insured has power 
to give a valid discharge for the moneys 
payable imder the policy, either as 
legal owner or as trustee under the Act. 
—Mutual Life Insukanck Co. of 
New York v. Pkchotsch (1905), 2 
0. L. R. 823.— AUS. 

g. .j — A trustee ap- 

pointed by will to receive all moneys 
payable under life Insurance policies 
of testator is the proper person to 
receive the money, & his receipt therefor 
is a valid discharge of the iuability of 
the CO. — Bickb v. Sun Life Co. (1910), 
15 O. W. R. 366 ; 20 O. L. R. 369.— 
CAN. 

h. Guardian.] — Held: R. S. O., 

1887, c. 136, s. 12, does not justify 
an insurance co. in paying the 
amount of a policy to a testamentary 


^ardlan, the guardian there named 
being oue who has given security. — 
Campbell v. Dunn (1892), 22 O. R. 
98.— CAN. 

k. JUxeciUor.] — Moneys pay- 

able to infants under a policy of life 
insurance may, where no trustee or 
guardian is appointed bo paid to the 
exors., of the will of the insured. — 
Dodds v. Ancient Order of United 
Workmen (1894), 25 O. R. 670.— CAN, 

l. Costs of action to determine sur- 
vivorship — Not payable out of insurance 
money .] — Bennett v. Peattie (1925), 
67 O. L. R. 233.— CAN. 
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m. Presumption of death — Onus 
of proof .] — In an action on a policy 
pltf. alleged that she had furnished 
proof of the death of insured on a 
certain date, & that all conditions were 

g erformed & all times elapsed to entitle 
er to payment. Defts. denied these 
allegations & put pltf. to strict proof 
thereof : — Held : pltf. was bound to 

S rove the truth of her above allega- 
ons. — R and ALL t?. Home Life Assocn. 
(1899), 20 C. L. T. 49 ; 30 8. O. R. 97.— 


n. — — w.] — Insured In i 

policy effected by him In favour o 
V & two of his children, whlc) 

had not been varied by him, peilshei 
with his wife In a stonn. Sc there wa 
no evidence of survivorship. Th( 
personal representatives of tbe wlf< 
claimed a third share of the policy 


moneys, which had been paid into ct. : 
— Held : the wife’s representatives, 
being unable to prove that she was 
living at the time her husband died, 
wore not entitled to the share claimeu 
by them . — Re Phillips & Canadian 
Order of Chosen Friends (1906), 
12 O. L. R. 48 ; 7 O. W. R. 765.— CAN. 


0 . Authority of officer of 

society to waive proof.] — Held: the 
Chief Ranger of deft. co. by reason 
of the duty imposed on him by defts.’ 
constitution to ” see that Justice is 
done to all parties " had authority to 
waive the production of formal proof 
of death. — ^Linke v. Canadian Order 
OF Foresters (1916). 7 O. W. N. 616, 
795 ; 8 O. W. N. 399 ; 33 O. L. R. 
159.— CAN. 


8097 1. Proof to satisfaction of directors 
— Reasonable satisfaction.} — H. Insured 
his life with defts. By a policy under 
which defts, were only bound to pay 
after proof, satlsfaotory to the directors 
of the co. for the time being, of the 
cause of death had been given : — Held : 
the onus lay on the adrnlnlstrator of 
H. to give to the oo. such proof of the 
drowning of H.. & tbe proximate cause 
thereof, as ought reasonably to satisfy 
the oo. that the drowning was the 
result of an accident. — Harvey v. 
Ocean Accident Sc Guarantee 
Corpn., [1906] 2 1. R. 1, 26. — IR. 

V. Proof of cause of death.] — 
Ballantinb V. Employers' Insur- 
ance Co. OF Great Britain 
81 Sc. L. R. 280.— SCOT. 
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j — Sums secured by life 

policies alleged to have been lost or destroyed in 
the lifetime of the insurer, ordered to be paid to 
his administratrix by the insurance co. without 
any other indemnity than the decree of the ct. — 
Crokatt v. Ford (1856), 26 L. J. Ch. 562 ; 2 
Jur. N. S. 436 ; 4 W. R. 426. 

Annotation : — ^Folld. England v. Tredegar (1866), L. R. 1 
Eq. 344. 

3102. .] — An insurance co. paying 

under a decree of the ct. the money payable imder 
a lost policy are sufficiently indemnified by the 
decree, & are not entitled to any indemnity from 
the persons to whom the money is paid. — Eng- 
land V. Tredegar (Lord) (1866), L. R. 1 Eq. 
344 ; 36 Beav. 256 ; 36 L. J. Ch. 386 ; 66 E. R. 
894. 

3103. Right of insurers to pay Into court.] — 

Where an action was brought against a life insur- 
ance CO. upon a life policy which had been lost, 
& the directors of the co. were of opinion that no 
sufficient discharge could otherwise be obtained : 
— Held : the provisions of the Life Assurance 
Companies (Payment into Court) Act, 1896 (c. 8), 
were applicable, & therefore leave should be given 
to defts. to pay the amount of the policy into the 
High Court under R. S. C. Ord. 64c, r. 3. — Harri- 
son V. Alliance Assurance Co., [1903] 1 K. B. 
184 ; 72 L. J. K. B. 115 ; 88 L. T. 4 ; 51 W. R. 
281 ; 19 T. L. R. 89, C. A. 


Sub-sect. 4. — Discharge op Insurer. 

3104. By payment — Insurance calculated In 
foreign cwrency — Currency changed.] — In 1887 
defts., an insurance co., issued a semi-tontine life 
policy on the life of pltf.’s husband, by which, 
in consideration of the payment in London of an 
initial premium of 2,149.80 reichsmarks & there- 
after quarterly payments of 570 reichsmarks for 
twenty years, defts. promised to pay 60,000 
reichsmarks on the death of pltf.’s husband. The 
policy became fully paid in 1907, & as from that 
date there were certain profit-sharing rights. 
Pltf.’s husband died in 1922, & the policy money 
became payable in this country in sterling. Pltf. 
claimed to be entitled to payment on the basis 
of gold marks. Defts. claimed to be entitled to 
pay the amount of the policy & accrued profits 
at the rate of exchange prevailing for reichsmarks 
when the payment became due. In deft.’s account 
the calculation of shares of profits had been made 
throughout on the basis of a continuous uniformity 
in the exchange value of the reichsmark ; — Held : 
as the contract did not refer to gold marks but 
only to reichsmarks as a token of exchange, its 
true construction was that defts. undertook to 
pay in their office in this country a sum in sterling 
at the rate of exchange applicable to the German 
reichsmark on the date of payment. — ^Anderson 
V. Equitable Life Assurance Society op the 
United Statpis (1926), 42 T. L. R. 302, 0. A, 

3105. Where policy assigned — Payment to 
assignee — Whether receipt of representative of 
insured necessary.] — It does not appear that the 
legal personal representative of a deceased party, 
who had assigned a policy of assurance on his life 
to secure a sum of money exceeding the amount 
of the policy, & had by the deed of assignment 
given the assignee full & absolute power to receive 
the money which should become due on the policy, 
is a necessary party to sign the receipt given to 
the assurance office. — Ottley v. Gray (1847), 
16 L. J. Ch. 612 ; 10 L. T. O. S. 262. 


8106. Consent of representative of 

insured — Whether necessary.] — (1) In 1847 A. 
deposited a policy on his own life with B. as secu- 
rity for an advance of money, & died in 1874 
insolvent, & no administration was taken out to 
his estate. In 1875 B. proved A.’s death to the 
satisfaction of the insurance co., & demanded 
payment of the policy moneys, which were insuffi- 
cient to pay his debt, but the co. refused to pay 
him without the consent of the legal personal 
representative of A. In 1878 B. died, & on action 
brought by his exors. against the co. claiming a 
declaration that they were entitled to the policy 
moneys, & payment with interest from the time 
when the demand of payment was made. The 
judge held that the co. was justified in refusing 
to pay over the policy moneys without the consent 
of A.’s legal personal representative, dispensed 
with the legal personal representative of A. under 
the Chancery Ajnendment Act, 1852 (c. 86), s. 44, 
& ordered payment of the policy moneys, with 
interest at 4 per cent, from the date when demand 
of payment was made. On appeal on the question 
of interest : — Held : as the default of delay in 
payment of the policy moneys had been caused, 
not by the co., but by B.’s neglect to clothe him- 
self with a legal title to the money, interest did 
not commence to run till the order for payment 
of the principal was made. (2) Qu. : whether, 
in an action by an equitable mtgee. of a life policy 
against the assurance co. claiming payment of 
policy moneys, the ct. has jurisdiction, under 
Chancery Amendment Act, 1852 (c. 86), s. 44, 
to dispense with the legal personal representative 
of the insured. — Webster v. British Empire 
Mutual Life Assurance Co. (1880), 15 Ch. D. 
169 ; 49 L. J. Ch. 709 ; 43 L. T. 229 ; 28 W. R. 
818, C. A. 

Annotaiiona : — As to (1) Refd. He Drax, Savlle v. -Drax, 

(1903] 1 Oh. 7 81. ^48 to (2) Consd. Curtins r. Caledonian 

Fire & Life Insce. (1881), 19 Ch. D. .'134. Generally, 

Mentd. L. C. & D. Ry. v. S. E. Ry.. [1892J 1 Ch. 120. 

3107. Jurisdiction of court to 

dispense with.] — Webster v. British Empire 
Mutual Life Assurance Co., No. 3106, ante. 

See, generally. Executors, Vol. XXIII., pp. 
213, 214. 

3108. Right of insurer to inter- 

plead on refusal.] — A life insurance co. received 
notice of an assignment, by an insurer, of a policy 
which the co. had granted, & the insurer after- 
wards became bkpt. Soon after the death of 
the person whose life was assured, the party to 
whom the assignment had been made applied for 
the payment of the sum due upon the policy, & 
the CO. inquired of the assignees of the bkpt. 
whether there was any objection to payment 
being made to claimant. The assignees did not 
assent to the payment, but made no positive 
claim to the policy. In the meantime an action 
was brought upon the policy by claimant, in the 
name of the bkpt., against the co. : — Held : it 
was a case in which the co. were entitled to file 
their bill of interpleader against pltf. in the action, 
the bkpt., & his assignees ; & the assignees, who 
had in the suit shown no title to the policy, must 
pay the costs. — Fenn v. Edmonds (1846), 6 Hare, 
314 ; 67 E. R. 933. 

Annotations : — Overd. Desborough r. Harris (1855), 5 De 

G. M. & G. 439. Retd. Great Southern & Western Ry. v. 

Corry & Turquand (1867), 15 W. R. 660. 

3109. .] — A life insurance 

co. received notice of an assignment by an insured 
of a policy, which the co. had granted, & the 
insured afterwards became insolvent. Soon after 
the death of the person whose life was insured, 
the assignee for vedue applied for payment of the 
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sum due upon the policy, & the co. inquired of the 
provisional assignee of the insolvent whether he 
would consent to payment being made to the 
assignee for value. The provisional assignee said 
he could not give such consent, but that it must be 
sought for from the ct. of Insolvent Debtors. 
The insolvent himself gave notice to the co. not 
to pay over the policy moneys to his assignee for 
value, on the ground that the debt for which it 
was assigned as a security was satisfied. In the 
meantime an action was brought upon the policy 
by the assignee for value, in the name of the 
insolvent, against the co. : — Held : it was not a 
case in which the co. were entitled to file their 
bill of interpleader against pltf. in the action, 
the insolvent & his provisional assignee, the 
insolvent having no title, & the title of his pro- 
visional assignee being subordinate to that of the 
assignee for value. — Desborough v. Harris 
U855), 5 De G. M. & G. 439 ; 3 Eq. Rep. 1058 : 
26 L. T. O. S. 1 ; 1 Jur. N. S. 980 ; 4 W. R. 2 ; 
43 E. R. 940. L. C. 

AnnotalioiM : Refd. Groat Soutliom & Western Py. v. 

Turquand. (1867), 15 W. H. 650 ; Crossley t». ^ty 

of Gloagow Life Assco. Soc. (1876), 46 L. J. Cli. 65; 

Matthew v. JMorthern Asbcc. (1878), 9 Ch. D. 80. 

See, generally. Interpleader, pp. 440 et aeq. 

3110. No claim by assignee — Right of 

insurer to proof that claim satisfied.] — A. assured 
his life, & in Mar. 1852, assigned the policy to B. 
absolutely. B., in Dec. 1869, assigned the policy 
to C. absolutely. In Mar. 1875, A. died. The 
omce admitted C.’s title to the policy money 
subject to production of evidence, that an assign- 
ment by way of mtge. made by A, in Mar. 1851, 
of which the office had notice, but on which no 
claim had ever been made, was satisfied; & on 
C. 8 declu^g to comply with the requisition, in 
July, 1875, paid the money into ct. imder the 
Trustee Relief Act, 1847 (c. 9G) -.—Held : 

(1) trustee Relief Act, 1847 (c. 90), until extended 
by Jud. Act, 18/3 (c. 00), s. 25 (0), did not enable 
an assurance society having notice of conflicting 
claims to pay policy moneys into ct., unless the 
moneys were the subject of a trust ; but the 
objection could not be entertained on a petition 

P^ypiGPt out of Ct. of moneys so paid in ; 

(2) the requisition was proper, inasmuch as if the 
m^e. had not been satisfied, the mtgee. might, by 
virtue of tlie Policies of Assurance Act, 1867 
(c. 144), have sued the office in his own name on 
ms assignment. 

(3) Ihe assurance society were entitled to the 
costs as between solr. & client, but not to their 
exP«nses.--Re Haycock’s Policy 
291^ * ^ 247 ; 24 W. R. 

Sutton’s Trusta (1879), 

*i^*® to Insurance money disputed — 

/ — Trustee Relief Act, 1847 

j.®* ^mere, on the death of a party whose 

life has been insured in an assurance office, & 
disputes arise as to the parties entitled to the 
amoimt of the insurance, the assurance co. may 
pay the amount due from them into ct., under 
Act.— iJe DAIi (1861), 6 L. T. 385; 10 

Kingdom Life Assce. (1865), 

9 D *ftn Assce. (1878), 

^ Webb’s Policy (1866), L. R. 2 
Eq. 456 ; Re Haycock's Policy (1876), 1 Ch. D. 611. 

8112. 

No. 3026, ante. 

3118. 


received notice of several claims to it. They then 
paid the policy money into ct., under the pro- 
visions of the above Act : — Held : (1) where any 
person, by the force of circumstances, became a 
bare trustee, he might avail himself of the pro- 
visions of the Act ; the insurance co. were trustees 
within the meaning of the Act ; & they were there- 
fore justified in paying the money into ct. 

(2) Resps. to a petition for payment out of ct. 
of the policy money who had made an unfounded 
claim to it were held bound to pay the costs of 
petitioners & the insurance co. — lie United 
Kingdom Life Assurance Co. (1865), 84 Beav. 
493 ; 6 New Rep. 59 ; 34 L. J. Ch. 554 ; 12 L. T. 

. 441 ; H Jut. N. S. 424 ; 13 W. R. 645 ; 65 E. R. 

1 726. 

Annotaiions : — As to (1) Consd. Matthew v. Northern Assce. 
(1878), 9 Ch. D. 80. Reid. Re Haycock’s Policy (1876), 
1 Ch. D. 611. As to (2) FoUd. Re Webb’s Policy (1866), 
L. R. 2 Eq. 456. Generally, Mentd. He Pettit’s Estate 
(1876). 1 Ch. D. 478. 

-.] — An assurance 


3114. 


-.] — Be Rosier’s Trusts, 

Costs of Insurers.] — An 


insurance co., when a policy became payable, 


CO. having received notice of conflicting claims to 
policy moneys, paid the moneys into ct. under 
above Act ; — Held : the co. were entitled to their 
costs of appearance as between solr. & client, but 
not to any charges & expenses. — Re Webb’s 
Policy (1866), L. R. 2 Eq. 456 ; 35 L. J. Ch. 850 ; 
14 L. T. 689 ; 12 Jur. N. S. 695 ; 14 W. R. 857. 

Annotations PoUd. Re Cobbo’s Policy (1866), 15 W. R. 29. 
Apld. He Kerr’s Policy (1869), L. R. 8 Eq. 331. Consd. 

Matthew v. Northern Assce. (1878), 9 Ch. D. 80. Refd. 

lie Haycock’s I’olicy (1876), 1 Ch. D. 611. 

3116. .] — Where an insur- 

ance CO. paid insurance money into ct. under 
above Act, & the co. was afterwards served with 
& appeared on the petition to pay it out : — Held : 
the co. was entitled to costs as between solr. & 
client. — Re Cobbe’s Settlement (1866), 15 L. T, 
170; 15W. 11.29. 

3116. Where policy money not 

subject to trust.] — Re Haycock’s Policy, No. 3110, 
ante. 

3117. 1 .] — Money payable 

under a policy by a life assurance society on the 
death of the assured is not money held upon any 
trust, & cannot properly be paid into ct. under 
the Trustee Relief Act, 1847 (c. 66). On an action 
by the assignee of a policy against an assurance 
society, where a difficulty had arisen as to the title 
to the money, the ct. being satisfied that pltf. was 
entitled ; — Held : the co. had not discharged them- 
selves by paying the money due on the policy 
into ct., & they must pay to pltf. the amount, 
which on petition would be ordered to be trans- 
ferred to them, with interest & costs. — ^Matthew 
V. Northern Assurance Co. (1878), 9 Ch. D. 80 ; 
47 L. J. Ch. 562 ; 38 L. T. 468 ; 27 W. R. 51. 

8118. Whether payment Into court ordered 

— Pending sidt before foreign court.] — An assur- 
ance CO. having its principal office in Edinburgh, 
& a branch office in London, issued a policy on 
which was indorsed a memorandum that the 
moneys to become payable thereunder should be 
payable to the exors., administrators or assigns 
of the assured at the office of the co. in London. 
On the death of the assured the policy money 
being claimed by the exor. of the assured who had 
proved the will in Scotland, & by pltfs. as equit- 
able m^ees. of the policy, the co, commenced on 
action in the Ct. of Session in Scotland, in order 
to have the conflicting claims adjudicated upon, & 
subsequently pltfs. filed the bill in this suit against 
the co. & the exor. of the assured. On a summons 
taken out by pltfs. that the co. might pay the 
policy moneys into ct, ; — Held : the co, having 
admitted they had no interest in the money, musX 
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pay it into ct. without being indemnified by pltfs. 
from having to pay it into ct. in Scotland, although 
the practice of the Scottish cts. might be to require 
this to be done, notwithstanding the payment of 
the same sum in^ an English ct.-^ooK v. Scottish 
Equitable Life Assurance Society (1872), 26 
L. T. 671. 

8119. Where no sufficient discharge can be given 
— Right to pay Into court.] — Harrison v. Alliance 
Assurance Co., No. 3103, ante. 

3120. Insured domiciled abroad — Whether re- 
presentation necessary.] — (1) By Revenue Act, 
1889 (c. 42), s. 9, “ where a policy of life assurance 
has been effected with any insurance co. by a 
person who shall die domiciled elsewhere than in 
the United Kingdom, the production of a grant 
of representation from a ct. in the United Kingdom 
shall not be necessary to establish the right to 
receive the money payable in respect of such 
policy ” : — Held : the words “ establish the right 
to receive,” are applicable to legal proceedings 
in which the title to the money payable upon 
the policy is established. 

(2) Policies of life assurance were effected with 
an English insurance co. by a foreigner who 
died domiciled in Switzerland. By the policies 
respectively three directors of the co. whose 
hands were thereunto subscribed agreed that they 
would within three months after the decease of the 
assured should have been duly certified to the 
directors of the co. at their principal office pay out 
of the stock & funds of the co. to the exors. 
&; administrators or assigns of the assured the sums 
of £300 & £700. Pltf., who was the testamentary 
exor. by Swiss law of the assured, brought an 
action, without taking out probates in the United 
Kingdom, against the insurance co. to recover the 
amount duo on the policies, & proved that by 
Swiss law he had the right to recover debts due 
to the estate of the deceased, including the sui^ 
due under the policies : — Held : pltf. was within 
the words ‘‘exors. or administrators” in the 
policies ; he had established the right to receive 
the money payable in respect of the policies within 
the meaning of the sect. ; & he was therefore 

entitled to judgment for the amount less any 
English estate duties which might be payable 
thereon. 

Qu. : whether pltf. was an assign of deceased 
within meaning of the policies. — Haas v. Atlas 
Assurance Co., Ltd., [1913] 2 K. B. 209 ; 82 
L. J. K. B. 506 ; 108 L. T. 373 ; 29 T. L. R. 
307 ; 57 Sol. Jo. 446 ; 6 B. W. C. C. N. 87. 

3121, .]— A French subject, resident 

in Egypt, mortgaged his policies to the insur- 
ance CO., •& subsequently assigned them^ to C. to 
secure a further loan. On his death the insurance 
co., after deducting what was due to them, paid 


the balance of the policy moneys into ct., as there 
was a dispute as to who was entitled to them. C. 
obtained judgment in the French Consular Ct. 
in Egypt, that she was the only & lawful assignee 
of the policies. On a petition by her for payment 
out of the policy moneys ; — Held : the petition 
need not bo served on the other claimants, it was 
not necessary to take out representation here to 
the French subject, & no duty was payable. 
Re Loir’s Policies (1916), 60 Sol. Jo. 445. 

Dispensing with r^resentation generally , see 
Executors, Vol. XXIII., pp. 175 et seq, 

8122. Right of Insurer to retain for possible 

liability for estate duty.] — Haas v. Atlas Assur- 
ance Co., IjTD., No. 3120, ante. 


Sub-sect. 5. — Interest. 


See^ generally^ Money & Money-Lendino. 

3123. Whether payable— Money not paid on 
due date.] — In covenant upon a policy of 
insurance upon the life of A., payable six months 
after due proof of his death, the assured arc not 
entitled to recover interest upon the principal 
sum insured, from the expiration of six months 
after due proof of the death of A. — Higgins v. 
Sargent (1823), 2 B. & C. 348 ; 3 Dow. & By. 
K. B. 613 ; 2 L. J. O. S. K. B. 33 ; 107 E. R. 414. 


Annotations : — Apld. Foster r. Weston (1830), 6 Binfr. 709; 
Hill V. South Staffordshire Ry. (1874), L. R. 18 Eq. 154. 
Refd. Patro r. Newman (1829), 9 B. & C. 378 ; Gaunt 
Taylor (1834), 3 L. J. Ch. 185 ; FruWing v. Schroedor 


V 


(1835), 2 Bing. N. C. 77 ; Price v. G. W. Ry. (1^^7), 10 
L. J. fcx. 87 ; The Northumbria (1809), L. B- 3 A. & E . 
6 ; L. C. & D. Ry. r. S. E. Ry., [18921 1 Ch. 120 ; Swift 
V. Board of Trade (1924), 93 L. J. K. B. 529. 


3124. Confficting claims — Money paid 

Into court,] — Be Rosier’s Trusts, No. 3025, ante. 

3126. Delay not caused by default of 

company.]— W ebster v. British Empire Mutual 
Life Assurance Co., No. 3100, ante. 

3126 . On lost policy.] — Bushnan v. 

Morgan, No. 3099, ante. 


Sub-sect. 6. — Recovery by Insurers 
AFTER Payments. 

3127. Policy effected in fraud of Insurance com- 
pany — Payment of policy money to assignee — 
Both parties innocent of fraud.] — Lefevre v. 
Boyle, No. 2989, ante. 

See, generally. Misrepresentation & Fraud. 

3128. Payment of policy money under mistake — 
Non-payment of premiums.] — Money paid with 
full means of knowledge, but under a forgetfulness 
of facts at the time of payment, which implies 


PART IV. SECT. 16, SUB-SECT. 4. 

3120 i. Insured domiciled abroad — 
Whether representaiion necessary .] — 
Loasbv V. The Home Circle, Walker 
& Egan (1893), N. B. Dig. 314.— CAN. 

q. Where title to insurance money 
disputed — Right to pay into court.}— 
An insurance co. was allowed to pay 
into ct. the amount of a policy where 
it was claimed by two clalmauts. — 
lie Heitner & Manufacturers’ Life 
Insurance Co. (1912), 23 O. W. R. 
413 j 4 O. W. N. 251 ; 0 D. L. R. 879.— 
CAN. 

r. Whether beneficiary can enforce 
payment — tVhere policy assigned — Will, ] 
— Where a person takes out a policy 
of insurance on his own life for his own 
benefit, & dies while the policy is still 
in force, leaving a will disposing of all 
bis property, the beneficiaries under the 
wlii have no right either at law or in 


equity to enforce payment by the 
insurer of the moneys due under the 
policy, even though the exors. refuse 
to sue & are made parties to the action. 
— Miiajcr V. National Mutual Life 
Assocn. of Australasia, Ltd., [1909J 
V, L. R. 193.— AUS. 

t. .] — Where the oo. refuses 

payment on the death of the assured, 
the legsil representatives & not the 
bonefloiary vdll be entitled to enforce 
the contract. — Oriental Government 
Security Life Assurance, Ltd. v. 
Vanteddu Ammiraju (1911), L L. R. 
35 Mad. 162.— IND. 

PART IV. SECT. 15, SUB-SECT. 6. 

8124 i. Whether payable — Money not 
paid on due date — Conflicting claims — 
Money paid into couri.y — ^Australian 
Mutual Provxdbnt Society ». Broad - 
BENT (1877), 3 V. L, R. 138.— AUS. 


3124 ii. 1— 

French tj. Royal Exchange Assur- 
ance Co. (1857), 6 I. Ch. R. 523. — IR. 

a. Claim by assignee — Must be aide 
to give full legal discharge. ] — The 
ossi^ee of a person upon, whose life 
n policy of insurance has been effected 
is not entitled to claim interest on the 
amount of the policy until he is in a 
position to give to the assurers a fvu] 
l^al dischaige upon payment of the 
claim. — Toronto Savings Bank v. 
Canada Life Assurance Co. (1868), 
14 Gr. 509.— CAN. 

PART IV. SECT. 16, SUB-SECT. 6. 

b. Payment of policy money undet 
mistake — Bona fides of holder — Wkeiho 
policy may be revived. ] — North British 
& Mercantile Insurance Co. v. 
Stewart (1871), 9 Moeph. (Ct. of Sess. 
634.— SCOT. 
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Sect. 15.— Payment oj claims: Sub-sect. 6. Sect 16. 
Part V. Sect. 1 ; Sub-sects. 1 2.] 

absence of knowledge at that time, may be i*e- 


covorcd bftclik* 

Therefore, where the directors of an assurance 
CO. had been informed by their actuary, that a lue 
policy had lapsed by reason of non-payment of 
last premium, but afteiwards, forgettmg that 
fact, paid the assurance money to the representa- 
tive of the assured -.—Held : they might recover 
it back.— Kelly v. Solabi (1841), 9 M. & W. 64 ; 
11 L. J. Ex. 10 ; 6 Jur. 107 ; 162 E. R. 24. 

Annotaiioiis : — Apld. Bell v. Gai^laer U842^ 4 Man. & G- 
11; Townsend v. Crowdy (I860). 8 C. B. N. S. 477 ; 
Imperial Bank of Canada r. Bank of Hamilton, [1903] 
A. C. 49. Consd. Baker v. Coura€:e, [1910] 1 K. B. 66 ; 
Jones V. Waringr & Gillow, [1925] 2 H. B. 612. Rold. 
Higg^ V. Scott (1849), 7 C. B. 63 ; Aiken v. Short (1856), 
1 H. & N. 210 ; Mersey Docks & Harbour Board v. 
Penhallow' (1861), 8 Jur. N. S. 486 ; Chambers v. Miller 
(1862), 13 C. B. N. S. 125 ; Brownlie v. Campbell (1880), 
5 App. Cas. 925 ; Barrow t>. Isaacs, [1891] 1 Q. B. 417 ; 
Deutsche Bank (London Agency) r. Beriro (1895), 1 
Com. Cas. 265 ; Hood of Avalon r. Mackinnon, [1909] 
1 Ch. 476 ; Baylis v. London (Bp.), [1913] 1 Ch. 127; 
Maekell r. Horner, [1915] 3 K. B. 106 ; Holt v. Markham, 
[1923] 1 K. B. 504. 


See, ge^ierally. Mistake. 

Payment by Insurers to persons having no 
interest .] — See Sect. 14, sub-sect. 1, D., ante. 


Sect. 16.— REINSURANCE. 

3129. Proposals for reinsurance — Whether signed 
by original insurers — Question of fact.]— Declara- 
tion in the usual form on a policy of assurance 
on the life of D., effected by the B. Life Assurance 
office in the M. Life Assurance Office. Plea ; that 
pltfs. untruly stated in the declaration mentioned 
in the policy that D. was, at the time of delivering 
the said declaration into the office of defts., in 
good health. Issue thereon. It appeared that in 
1851 pltfs. proposed to reassure the life of D. in 
the office of defts. for part of the sum for which 
they had previously assured his life. Defts. 
accepted the proposal, & sent to pltfs. a printed 
form in two parts, the first headed “ Proposal 
for ^surance,” containing the usual questions 
relative to the age, health, etc., of the person whose 
Iffe was to be assured ; the second headed “ Declara- 
tion,” containing a declaration to be made by the 
person that he was then in good health, & not 
afflicted with any disease tending to shorten life, 
& an agreemmt by pltfs. that that declaration was 
to be the basis of the contract, & that if any untrue 
statement was contained in the declaration or the 
answers to the questions, the assurance should be 
void. The clerk of defts. filled in the answers to 
the first five questions, & the others were included 
in a circumflex, opposite to which was written 
a memorandum signed by the resident director of 
office. “ For these pairiculars, see copies 
of B. papers attached.” Neither pltfs. nor D. 
signed the declaration, & blanks were left in it for 
the signatures. ^ This document was returned to 
defts., with copies of the papers delivered to the 
B. office on the original assurance attached. 
Defts. forwarded to pltfs. a policy, which recited 
that pltfs. had delivered into the office of defts. a 
declaration signed by them, setting forth the age 
& the past & present state of health of the person 
on whose life the assurance was effected, which 
decla^tion was to be the basis of the contract ; & 
that it was provided, that if anything averred in it 
was untrue the policy should be void. When the 
reassurance was executed D. was affected by a 
disease likely to shorten life, but this fact was not 


known to pltfs. or to defts* It is the practice for 
an office reassuring in another office to hand over 
to it the papers on which the original assurance 
was effected, as an answer to the questions in the 
proposal sent by the latter office, & for that office 
to accept or decline such reassurance on the state- 
ments contained in those papers. The judge 
refused an application for a nonsuit, & directed the 
jury to say, upon the evidence & on inspection of 
the documents, whether the signature of the 
resident director of pltfs.’ office was understood 
between the parties to apply to the declaration, 
or only to the particular questions in the proposal 
to which it was attached. The jury gave a verdict 
for pltfs. : — Held : (1) it was a question for the 
jury whether a declaration as to the health of D. 
at the time of the reassurance was intended to be, 
& was understood between the parties to have been, 
signed by pltfs. ; (2) evidence of the usage was 
admissible to show that no such declaration was 
signed by pltfs. ; (3) pltfs., suing on the policy, 
could not give parol evidence to contradict the 
statement contained in it, that pltfs. had delivered 
such declaration to defts. — Foster v. Mentor 
Life Assurance Co. (1854), 3 E. & B. 48 ; 2 
C. L. R. 1404 ; 33 L. .1. Q. B. 145 ; 22 L. T. O. S. 
305 ; 18 Jur. 827 ; 118 E. R. 1058. 

3130. Admissibility of evidence — 

Practice of insurance companies.] — Foster v . 
Mentor Life Assurance Co., No. 3129, ante. 

3131. Proposal for original policy made basis 
of contract — Fraudulent misrepresentation by 
assured — Claim settled by original insurers.] — 
By a policy dated Jan. 2, 1908, resps. insured the 
life of M. for £5,000 with profits, the policy pro- 
viding that certain written statements made by M. 
as to his health should be the basis of the contract, 
&. that the policy should be void if they were 
untrue. By a proposal form of the same date 
resps. applied to applts. to reinsure M.’s life for 
£5,000. This proposal contained a piovision that 
in accepting the risk applts. did so on the -same 
terms & conditions as those on which the policy 
had been granted by resps., ” by whom, in the 
event of claim, the settlement will be made.” 
Applts. on Jan. 28, 1908, issued a policy of re- 
insurance for £5,000, but limited to the amount 
which resps. should pay irrespective of any bonus. 
The policy recited that the written statement of 
M. was the basis of the contract, also that applts. 
had agreed to accept resps.’ proposal. M. died 
in May, 1909, & a claim was made against resps. 
by his executrix. Applts. informed resps. that they 
had reason to believe that some of the statements 
made by M. were untrue, & warned them that they 
would not acquiesce in a settlement. Resps., 
however, paid £6,000 in settlement of the claim 

sued applts. upon the policy of reinsurance. 
The jury foimd that certain of M.’s statements were 
untrue & that he had been guilty of concealment 
& misrepresentation, but that resps., in settling 
the claim, had acted reasonably &> bond fide : — 
Held : assuming that the provision in the proposal 
form that a settlement should be affected by resps. 
was incorporated in the policy of reinsurance that 
provision could not alter the express terms of 
the policy which warranted the truth of M.’s 
statements, & the juiy having found those state- 
ments to be false applts. were not liable. — ^Aus- 
tralian Widows’ Fund Life Assurance Society, 
Ltd. V. National Mutual Life Assocn. of 
Australasia, Ltd., [1914] A. C. 634 ; 83 L. J. 
P. C. 289 ; 111 L. T. 363, P. 0. 

3182. Condition for payment on proof of pay- 
ment on principal policy — Principal policy payable 
three monthf after death — When UabiUty under 



Pakt V. — ^Accident Insurance. 


poUoy of reinsurance attaches.]— (1) A policy of 
insurance declared that the funds & property of 
the insurance co. should be liable according to 
the provisions of the deed of settlement of the co., 
to pay to the holder of the policy, immediately 
after satisfactory proof of the death of the insured, 
the sum^ insured. ^ The deed of settlement of the 
co. provided that insurances should be paid three 
months after proof of death given ; — Held : the 
funds of the co. became liable to & charged with 
the sum insured immediately on proof of the death, 
although the amount was not payable until three 
months after. 

(2) Where a policy in the form stated above was 


a policy of reinsurance by another co., & there 
was indorsed upon it a provision that the “ policy 
should be payable upon proof being given that the 
insured company had paid the sum insured by 
them ” it was held that the same construction 
applied, & that the sum insured became a charge 
upon the funds of the insuring company 
immediately upon proof given of death by the 
insured co . — Re Athenaeum Life Assurance 
Society, Ex p. Prince of Wales liiFE Assurance 
Society (1859), John. 633 ; 6 Jur. N. S. 12; 70 
E. R. 573. 

Annotations: — As to (2) Reid. Re State i’ire Insoe. (1863), 

1 Do a. J. & Sm. 634 ; Re Alliance Soc. (1886), 28 Ch. D. 

559. 


Part V. — Accident Insurance : Insurance against Liability 

for Accidents to Third Persons. 


Skui\ 1 .—ACCIDENT INSURANCE. 

Sub-sect. 1. — In General. 

3133. Not a contract of indemnity.] — PItf. 

effected with defts. a contract of assurance, wMch 
stated that pltf. was thereby assured by the Rail- 
way Passengers Assurance co., in the sum of 
£1,000 to be payable to his legal representatives 
in the event of death happening to the assured from 
railway accident whilst travelling in any class 
carriage on any line of railway in Great Britain 
or Ireland ; or a proportionate part of the £1,000 
will be paid to the assured himself in the event of 
his sustaining any personal injury by reason of 
such accident. Pltf. was travelling in a railway 
carriage to a certain place, & on the arrival of the 
train at the railway station there, & after it had 
stopped pltf., in stepping out of the carriage 
without any negligence on his part, slipped off 
the iron step, whereby he sustained an injury ; — 
Held : (1) this was a “ railway accident ” within 
the meaning of the contract of assurance ; (2) the 
damage could not be estimated by the proportion 
which the injury bore to the amount payable on 
loss of life ; (3) pltf. was entitled to recover damages 
for the expense & suffering occasioned by the 
injury, but not for his loss of time or loss of profit. 

This is not a contract of indemnity, because a 
person cannot be indemnified for the loss of life, 
as he can in case of a house or ship. It is, therefore, 
necessary to adopt some pecuniary rule (Alder- 
son, B.). — Theobald v. Railway Passengers 
Assurance Co. (1854), 10 Exch. 45 ; 2 0. L. R. 
1034 ; 23 L. J. Ex. 249 ; 23 L. T. O. S. 222 ; 18 
Jur. 583 ; 2 W. R. 528 ; 166 E. R. 349. 

3134. Interest must be in assured — Sufficiency 
of evidence.] — Although, where insurance is really 
effected by the party insured, the mere circum- 
stance that another party pays the premiums 
may not be conclusive, or even, per sufficient 
evidence to warrant a jury or the ct. upon a special 
verdict in finding that the interest was not in the 
insured, yet where the insurance is effected, by 
the party nominally insured, at the instance of & 
for the benefit of another, who is to pay the pre- 
miums, & in pursuance of an arrangement between 
them, under which he immediately secures the 


sole benefit of it by assignment or bequest, the 
evidence will be so conclusive that the interest 
is really in the third party so that the policy is 
void for not having been in his name that the 
ct, will set aside a verdict for pltf. in an action 
brought by him or his representatives upon it. — 
Shilling v. Accidental Death Insurance Co. 
(1857), 27 L. J. Ex. 10 ; sithsequent proceedings 
(1858), 1 F. &F. 116, N. P. 


Sub-sect. 2. — The Proposal. 

3135. Declaration in proposal — Continue until 
issue of policy — Material concealment between 
proposal & issue.] — Declarations made in the pro- 
posal for a policy are in the nature of continuing 
declarations until the issue of the policy. 

A policy contained a proviso “ that if the insured 
be at any time during the continuance of this 
policy insured against death or disablement by 
accident or disease in any other co. without notice 
being given to the said directors <te their written 
consent obtained . . . this policy shall be absolutely 
void.” After the proposal for this policy was made, 
but before it was issued, the insured made a pro- 
posal, which was accepted, k the policy issued, by 
another co. No consent was obtained in accord- 
ance with the proviso ; — Held : the first policy was 
void . — lie Marshall & Scottish Employers' 
Liability & General Insurance Co., Ltd. 
(1901), 85 L. T. 757. 

3136. Misstatement In proposal — Whether policy 
avoided — State of health of assured.] — To an 

action, by the extrix. of J., on a policy of insur- 
ance, by which defts. agreed with J. to pay to his 
exors. £2,000 on his death, defts. pleaded that the 
policy was made by T. in the name of J., but for 
the use & benefit of T. k not for the use or 
on account of J. ; that T. had not any interest in 
the life of J., k> that the policy was a wagering 
policy contrary to the statute, whereby the policy 
was void : — Held : a good plea. — Shilling v. 
Accidental Death Insurance Co. (1857), 2 
H. & N. 42 ; 26 L. J. Ex. 266 ; 29 L. T, O. S. 98 ; 


PART V. SECT. 1, SUB-SECT. 1. 

0 . Benefits secured to wives db 
mildren by statute .] — The N. B. Act 
for aeourioff to wives k children the 


benefits of life ins\irance applies to 
nceident Insuranoo, os well as to life. — 
Cobnwaix V. Halifax Banking Co. 
22 C. L. T. 860 j 32 S. C. K. ' 


PART V. SECT. 1, SUB-SECT. 2. 

8136 i. Misstptemeni in proposal — 
Whether policy avoided — State of health 
of assured . )— Cbuikshank v. Nokthkbn 
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Insubanck. 


Sect. 1 . — Accident insurance: Sub-sect. 2| ’3 <8? 


6 W. R. 607 ; 157 E. B. 18 ; subsequent proceedinqa, 
27 L. J. Ex. 10 ; (1858), 1 F. & F..116, N. P. 

Annotations Refd. M‘Farittno v. Royal London Friendly 

Soo. (1886), 2 T, L. R. 755. Mentd. Evans v. Bi^nold 

(1869), 10 B. & S. 621. 

3137. Occupation of assured.] — Defts., 

an insurance co. by their form of proposal for 
insurance against accidents, required the “ name, 
residence, profession or occupation of the person 
whose life is proposed to be insured ” to be stated. 
Plaintiff filled up this form thus : “ I. T. P. 
Esquire, Saltley Hall, Warwickshii'e.” Plaintiff 
lived at Saltley Hall, but he also kept an iron- 
monger’s shop at D. in the same county, Defts. 
thereupon insured pltf.’s life against accidents, by 
a policy under which the rate of premium was the 
same as would have been payable by pltf. had he 
described himself as an ii’onmonger. In the policy 
was a proviso “ that if any statement or allegation 
contained in the ” “ proposal be untrue, or if this 
policy has been obtained or shall hereafter be 
continued, through any misrepresentation, con- 
cealment, or untrue averment whatsoever,” 
” then this policy shall be void ” : — Held : the 
policy was not rendered void by pltf.’s omission 
to state that ho was an iromnonger. — Perrins 
V. Marine, etc. Insurance Society (1859), 2 
E. & E. 317 ; 29 L. J. Q. B. 17 ; 1 L. T. 27 ; 6 
Jur. N. S. 09 ; 8 W. R. 41 ; 121 E. R. 119 ; affd. 
(1800), 2 E. E. 324, Ex. Ch. 

Armotaiion : Refd. Grogan v. London & Maiichostor 
ludu-stnal Annco. (1885), y.’i L. T. 761. 


3138. Height & weight of assured.] — 

Levy v. Scotitsii Employers’ Insurance Co.. 
No. 3114, jwst. 

3139. Misstatements by agent of In- 


surers— Without knowledge of assured.] — A policy 
of insurance against accidental injury was effected 
^th an insurance co., through their local agent. 
The proposal form was lilled up by the agent, 
many of the answers filled in by him being false 
in material respects ; the false answers were 
inserted without the knowledge or authority of 
appet., who signed the proposal form without 
reading it. The proposal contained a declaration 
m which appet. agreed that the statements in the 
proposal should form the basis of the policy, & the 
policy contained a proviso that it was granted on 
the express condition of the truthfulness of the 
statements in the proposal. Shortly after pay- 
ment of the premium the insured was accidentally 
injured : Held : (1) it was the duty of the appet. 
to r^d the answers in the proposal before signing 
& he must be taken to have read & adopted 
them ; (2) in filling in the false answers in the pro- 
posal the agent was acting, not as the agent of the 
msurance co., but^ as the agent of the appet. ; 
& therefore the policy was void. — ^Biggar v. Rock 
Life Assurance Co., [1902] 1 K. B. 616 : 71 
L. J. K. B. 79 ; 18 T. L. R. 119 ; 46 Sol. Jo. 105 ; 
sub nom. Be Biggab & Bock Lu’e Assurance Co.. 
86 L. T. 636. 


(y Consd. Pa^^n V. Union Assco. Soo. 
(1923), 39 T. L. R. 424. As to (2) Distd. Golding v. Royal 
London Auxiliaiy lnsco. (1914), 30 T. L. R. 350 : Koollng 
r. Pearl Ass^. (1923), 129 L. T. 673. CoW. & Aplf 

Assod. Sw. (1923), 39 T. L. R. 424. 
Rela. ^nnonj v. London & Provincial Assoe. (1913) 

' Tolls V . Pearl Life Abbco. (1913)| 

J. 1 u Xj« .L « IDO* 


True facts disclosed to insurers agent — 

Whether insurers estopped.] — See Sub-sect. 6, post. 

8140. Warranties in proposal — Bodily soundness 
of assured — Latent tuberculosis — Rendered active 
by accident.] — Applts. insured resp. against 
bodily injury sustained through accidental means 
& resulting ” directly, independently & exclusively 
of all other causes ‘‘in tot^ disablement from per- 
forming the duties of his occupation. A state- 
ment by resp. that he was in sound condition 
mentally & physically was made a warranty by 
the policy. After the issue of the policy resp. by 
accidental means severely sprained his wrist. 
Applts. for seven quarters paid him the amount 

E rovided in the policy for total disablement, 
ut then declined to make further payments. 
Resp., being still disabled, sued upon the policy. 
It appeared that about ten or fifteen years before 
the date of the policy resp. had suffered from a 
tubercular affection of a small part of his left lung, 
which had caused a lesion which had then healed. 

There were concurrent findings that at that date 
there was no active tuberculosis in resp.’s arm, but 
that tliere was in his system tuberculosis which 
was latent & would have remained harmless had 
it not been for the accident, & that apart from 
tubercular infection the wrist would have recovered 
within six months of the accident : — Held : there 
was no breach of warranty, the disablement 
resulted “ directly, independently & exclusively 
of all other causes ” from the accident, & resp. was 
entitled to recover under the policy. — Fidelity & ■ 
Casualty Co. op New York v. Mitchell, [19171 
A. C. 592 ; 86 L. J. P. C. 204 ; 117 L. T. 494, P. C. 

8141. Whether warranty or description of 

risk.] — Pltf. was the owner of two taxi-cabs which 
he insured with defts. in Feb. 1918, for one year 
against damage caused to either of them by 
accidental external means. In the proposal for 
the policy pltf., in answer to a question, stated 
that each cab was to be driven in one sliift per 
twenty-four hours. At the foot of the proposal 
form pltf. stated that the above statement was 
true, & the policy provided that the statements in 
the proposal were to be the basis of the contract 
& to be considered as incorporated therein. In 
Aug. 1918, while one of the cabs was undergoing 
repair, the other cab was driven in two shifts 
per twenty-four hours for a very short time, & 
from that time until the accident hereinafter 
mentioned happened the two cabs were driven in 
one shift only. In Nov. 1918, the cab which had 
been driven in two shifts in Aug. was injured by an 
accident. It was at that time being driven in one 
shift only. In an action on the policy to recover 
in respect of the damage so caused, defts. con- 
tended that the statement in the proposal that the 
cab was to be driven in one shift per twenty -four 
hours was a warranty, & upon breach thereof the 
insurance came to an end ; — H eld : the statement 
was not a warranty, but was merely descriptive 
of the risk, indicating that the cab, whilst being 
driven in more than one shift per twenty-four 
hours, would cease to be covered by the policy, 
but would be covered whilst being driven in one 
shift ; & defts. were liable. — Farr v, Motob 

Traders’ Mutual Insitrance Society, [1920' 

3 K. B. 689 ; 90 L. J. K. B. 215 ; 123 L. T. 765 ; 
36 T. L. R. 711, C. A. 

— ^ — .] — See, genefrally. Part I., Sect. 7, ante. 


Accident Insurance Co,, Ltd. (189( 
23 R. (a. of Sees.) 147.— SCOT. 


8137 1. 


Occupation 


oMured. ] — Cels v. RaiLWAX Passenoi 


d. — — — — Where a person 
contracting for insurance against 
accident & sickness, makes a repre- 
sentation which is material to the 
contract & which turns out to be a 
misstatement, the contract is not 


binding on the underwriter. Tb 
contract is one uberrimos fldei.— 
Hollister v. Alliance Insuranc] 
Co., Ltd., 11923] 2 W. W. R. 162.- 

OAN. 


— Ram & Co, 1 
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Part V. — ^Accident Insurance. 


8142. Duty ol assured to read answers — Before 
signature — Misstatements by agent.] — Biggab 
V, Rock Life Assurance Co., No. 3139, ante. 


Sub-sect. , 3. — Commencement and Duration 

OP Risk. 

8143. Commencement — Risk accepted by In- 
surers-— Policy Issued.] — Deft, filled up a proposal 
form for a policy of insurance against claims in 
respect of drivers’ accidents. The proposal form 
provided that if the risk was accepted deft, would 
pay the premium when called upon to do so. The 
nsk was accepted by the insurance co., & a 
policy was issued. The policy contained some 
^rms which did not appear in the proposal form : — 
Held : deft, was liable to pay the amount of the 
premium. — General Accident Insurance Corpn. 
^ Cronk (1901), 17 T. L. R. 233 ; 46 Sol. Jo. 261, 

3144. ■ Payment of premium — Receipt there- 

for — Unauthorised statement by agent of Insurers.] 

The agent of an insurance co. obtained from 
pltf. a proposal for insurance against accident. 
In the proposal pltf. overstated his height & under- 
stated his weight. The proposal form stated that 
the statements therein were to form the basis of 
the policy, & that the proposed insurance was not 
to be binding on the co. until a policy should be 
issued in respect tliereof. Pltf. paid the first 
year’s premium to the agent & received a receijft 
upon which was printed “ Held covered for 
fourteen days from date hereof, subject to the 
conditions of the policy, unless the proposal be 
previously declined.” There was evidence that 
the agent told pltf. that he would be insured right 
away, & if he dUd not hear within fourteen days he 
might treat himself as insured. After the expira- 
tion of the fourteen days pltf. was injured by an 
accident. The proposal was, in fact, declined by 
the co., but no notice of the refusal was sent to 
pltf. : Held: (1) the agent had no authority to 
make the statements to pltf., & pltf. was not 
insured at the time of the accident ; (2) the mis- 
statement avoided the policy. — Levy v. Scottish 
Employers’ Insurance Co. (1901), 17 T. L. R. 
229, D. C. 

8145. Duration — Yearly renewal of contract — 
Payment & acceptance of premium — Death before 
premium paid.]— A., on Jan. 22, 1851, effected with 
defts. an insurance against death or injury from 
accident, the premium on wliich was payable 
on Jan. 22, in each year. By one of the conditions 
indorsed on the policy it was provided that the 
premium was to be paid ‘ ‘ within twenty-one days 
from the day on which the same should first accrue 
or become due,” & that ” provided the same should 
be from time to time paid within such space of 
twenty-one days, the policy should not be void, 
notwithstanding the happening before the expira- 
tion of such space of twenty -one days of the event 
or events upon the happening whereof the amount 
secured by the policy should, according to the 
terms thereof, become payable.” By another 
condition, it was provided, that, “ if the premium 
should be unpaid for twenty-one days next after 
it^ should become due, the policy shoifid be 


absolutely void, & the assured should forfeit all 
claim thereimder.” & it was further provided 
that, “ in every case when a new premium should 
become payable, the directors should be at liberty 
to terminate the risk by refusing to accept such 
premium,” etc. A. duly paid the premiums under 
this policy down to the year 1865. On Jan. 27, 
1856, an accident happened to him, which caused 
his death on Feb. 1 following. On Feb. 4, the co. 
had notice of the death, & a correspondence took 
place between their secretary & the attorney for 
A.’s exors. respecting the cause of the death & 
their claim on the policy, neither party at first 
knowing that the premium which became due on 
Jan. 22, 1856, was unpaid. On Feb. 8, the secre- 
tary for the first time became acquainted with the 
fact of the non-payment of the premium, but did 
not communicate it to the exors. or their attorney 
until Feb. 13, the day after the expiration of the 
twenty-one days allowed by the condition for pay- 
ment of the premium, when he informed the 
latter by letter that the directors had considered 
& rejected the claim : — Held : (1 ) there was nothing 
in the conditions to enable the exors. of A. to pay 
the premium after his death, &, if they had 
tendered it within the twenty-one days, the co. 
would not have been bound to accept it ; (2) the 
policy was, by reason of the non-payment of the 
premium within the terms of the policy & con- 
ditions, absolutely void ; & the co. were not 

estopped from denying the payment ; (3) neither 
pitfs. nor the assured, had he been living, would 
have had an absolute right to keep the policy alive 
by payment or tender of the premium within the 
twenty-one days, giving the Erectors the option 
of refusing to continue it or not, at their pleasure. — 
Simpson v. Accidental Death Insurance Co. 
(1857), 2 C. B. N. S. 257 ; 26 L. J. 0. P. 289 ; 30 
L. T. O. S. 31 ; 3 Jur. N. S. 1079 ; 5 W. R. 307 ; 
140 E. K. 413. 

Annotations: — As to (3) Reid. I’rltchard v. Morchantfl’ Life 

Aspce. Soc. (1858), 3 C. B. N. «. 622 ; .Stuart v. Freeman, 

[1903] 1 K. B. 47. 

3146. .] — Accident xjolicy re- 

newable yearly so long as the assured pays the 
specified premium in advance & the insurance co. 
consent to receive it, & requiring the assured at 
each renewal to give notice of any change in his 
state of health since the payment of the last 
premium, with power for the co. in such case to 
deteimine the policy. 

Upon the payment of the premium for each 
year, an entirely new contract arises for that year 
only, & the amount payable under it on the 
accidental death of the assured in the current 
year for which a premium has been paid is not 
affected by any assignment or other obligation 
made or entered into by the assured in any previous 
year & not extending to after-acquired property. — 
Stokell V, Heywood, [1897] 1 Ch. 459 ; Co 
L. J. Oh. 721 ; 74 L. T. 781 ; 12 T. L. R. 463. 


Sub-sect. 4. — Construction of Policies. 

A, Construction of Conditions. 

3147. General rule — Policy construed against 
insurers.] — A policy of insurance against accidental 


Employers’ Accident & Live Stock 
Insurance Co. (1899), 1 F. (Ct. of 
Bess.) 1031 ; 36 Sc. L. H. 825.— SCOT. 

.] — Brall’s Executrix 

w. New Zealand Insurance Co., 
Ltd. (1016), W. L. D. 42.— S. AF. 


PART V. SECT. 1, SUB-SECT. 3. 
8146 i. Duration — Yearly renewed of 


eontre^ — Payment acceptance c 

premium — Death More premium paid. 
— Carpenter v. Canadian Railwa 
Accident Insurance Co. (1909), 1 
O. L. R. 388 ; 13 O. W. R. 821.— CA^ 


g. Cancellation of policy by insurer 
— Conduct amounting to affirmance until 
date of canceZiofion.)— ^kliLLiOAN v. 
SooTTiBH Metropolitan Assurance 


Co., Ltd., [1923] 2 D. L. R. 782 ; 
[1923] 2 W. W. R. 25.— CAN. 

PART V. SECT. 1, SUB-SECT. 4.— A. 

8147 1. General rule — Policy construed 
against insurers.] — In construction of 
accident insurance policies, an am- 
biguous clause must be oonstiued 
against rather than in favour of the 
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Insurance. 


Sect, 1. — Accident insurance : Svh-sect. 4,^.] 

death or injury excepted from the ririis insured 
against accidents happening “ by exposure of the 
insured to obvious risk of injury.” The insured 
met his death through attempting, in broad day- 
light, to cross the main line of a railway in front 
of an approaching train by which ho was run over 
& killed. There was no evidence that he was 
short-sighted or deaf. At the place where the 
accident happened there was no station or proper 
crossing, & there was no obstruction to prevent 
a person about to cross from seeing an approaching 
train. There was no ground for imputing 
*i6gligence to the servants of the railway co. : — 
Held : the risk incurred by the insured being one 
which either was obvious to him or would have 
been obvious to liim if he had been paying reason- 
able attention to what he was doing, the case came 
within the exception in the policy. 

In a case on the line, in a case of real doubt, 
the policy ought to be construed most strongly 
against the insurers ; they frame the policy & 
insert the exceptions. But this principle ought 
to be applied only for the purpose of removing 
a doubt, not for the purpose of creating a doubt or 
magmfying an ambiguity, when the circumstances 
of the case raise the real difficulty (Bindley, L.J.). 
— Cornish v. Accident Insurance Co. (1889), 23 
Q. B. D. 453 ; 58 L. J. Q. B. 591 ; 54 J. P. 202 ; 
38 W. R. 139 ; 5 T. L. R. 733, C. A. 

3148. .] — ( 1 ) By the terms of a policy 

an accident insurance co. undertook, if, at any 
time during the continuance of the said policy, 
the insured ^ should sustain any bodily injury 
caused by violent, accidental, external, & visible 
means, then, in case such injury should, within 
three calendar months from the occuri-ence of the 
accident causing such injury, directly cause the 
death of the insured, to pay to the legal per- 
sonal reprc'sentatives of the insured the capital 
sum of £1,000. The policy contained the 
following proviso : ‘‘ Provided always & it is 

hereby as the essence of the contract agreed as 
follows : that this policy only insures against 
death where accident within the meaning of the 
policy is the direct or proximate cause thereof, 
but not whei’c the direct or proximate cause 
thereof is disease or other intervening cause, 
even although the disease or other intervening 
cause may itself have been aggravated by such 
accident, or have been due to weakness or ex- 
haustion consequent thereon, or the death 
accelerated thereby.” 

The assured, while hunting, had a heavy fall, 
&, the gro^d being very wet, he was wetted to 
the s^n. The effect of the shock, & the wetting 
^ 1 ?? ^ lower the vitality of his system, & being 
obhged to ride home afterwards while wet, still 
further lowered his vitality. The effect of this 
lowering of his vitality was to cause the subsequent 


development of pneumonia in his lungs of which 
he died. The pneumonia was not septic or trau- 
matic, but arose as a direct &; natural consequence 
from the fact that the diminution of vitality caused 
through the accident, as above mentioned, allowed 
the germs called ” pneumococci,” which in small 
numbers are generally present in the respiratory 
passages, to multiply greatly & attack the lungs : — 
Held : the death of the assured was directly 
caused by accident within the meaning of the 
policy, & the case did not come within the proviso 
therein, & the co. were consequently liable on the 
policy. 

(2) It has been established by the authorities 
that in dealing with the construction of policies 
whether they be life, or fire, or marine policies, 
an ambiguous clause must be construed against 
rather than in favour of the co. (Vaughan 
Williams, L.J.). — Re Etherington & Lancashire 
& Yorkshire Accident Insurance Co., [1909] 
1 K. B. 591 ; 78 L. J. K. B. 084 ; 100 L. T. 668 ; 
53 Sol. .To. 200 ; sub norn. Etherington v. 
Lancashire & Yorkshire Accident Insurance 
Co., 25 T. L. R. 287, C. A. 

AnnoiaiUms : — As to (1) Consd. Lcyland Sliipping Co. 

V. Norwich Union Fire In‘5ce. Soo., (19181 A. C. 350. 

As to (2) Apprvd. Condogiaiiis v. Guardian Assco., 11921] 

2 A. C. 125. Refd. Jie Hradloy & Espox & Suffolk Accident 

Indemnity Soc., [1912] 1 K. B. 415. Generally, Mentd. 

Ystradoweu Colliery' Co. v. Griffiths, [1909] 2 K. B. 633 ; 

Alloa Coal Co. v. Dryllo (1913), 6 B. VV, C. C. 398. 

^ 3149. Exceptions In the policy — Exposure of 
assured to obvious danger.] — An insurance 
against death by accident is within Life Assurance 
Act, 1774 (c. 48), as to interest. 

An insurance having been effected in the name 
& on the life of a pauper, dependent on his son for 
support, ruptured & subject to fainting fits : — 
Held : there was nothing in the life insured which 
falsified a declaration that the insured had not 
been subject to ” epileptic or other fits ” ; & 

” there was not any circumstance or information 
touching hi.s occupation or habits of life, with 
which the dii’ectors ought to be made acquainted, 
as rendering him peculiarly liable to accidents ” ; 
nor was his being driven out in a vehicle a voluntary 
exposure to ” obvious risk,” within the meaning 
of an exception on those terms ; but it appearing 
that the son had caused his father to make the 
proposal for the insurance, & almost immediately 
afterwards caused him to make a will, bequeathing 
to him the benefit of it ; & that the son had paid 
the premiums: the jury were directed that, if 
they believed it was procured by the son for 
his own use & benefit, & that in reality the insur- 
ance was his act, & not the father’s, they should 
find for defts. on a plea founded upon Life Assur- 
ance Act, 1774 (c. 48), s. 1, & a former verdict for 
pltf. having been set aside as against^ evidence, 
they found for defts.^ — Shii.ling v. Accidental 
Death Insurance Co. (1858), 1 P. & F. 110, 
N. P. 


insurers. — W adsworth v. Caxadiax 
Accidjsnt Insurance Co. 

S' h ' 3 D. L. R. 668 ; 
28 O. L. R. 637; 13D.L.U. II 3 ! 

“•CAN. 


Travellers’ Assocn. v. London 
^ AcemENT Co. (1895), 
10 Man. L. R. 537.— CAN. 


3149 ii. 


.3 — An accident 


8147 ii. 


.] — Graham r 


. J T 

^C'arantee & Accident Co., 
510253 2 D. L. R. 1037 : 56 O. L. R. 
494. — CAN. 

-r • ^ — Tucker v. 

SOT^ British Insurance Co., (19163 
N. Z. L. R. 1142.— N.Z. 

8149 i. Exceptions in the policy — 
Exposure of assured to obvious 
danger .] — North West Commercial 


policy issued to M., who was insnr^ as 
a oagK^eman on a railway, contain^ 
a condition that the insurance did 
cover death resuitinK from voluntary 
exposure to unnecessarr danger. 
M. was killed while coupling cars, a 
duty grenerally performed by a brakes- 
man, whose occupation was classed by 
the co. as more hazardous than that of a 
h^ffaKemau BeW ; as the evidence 
^he Insured was in the 
habit of coupling cars frequently, & 
therefore would not consider the 


operation dangerous, there was no 
“ voluntary exposure to unnecessary 
danffcr” within the meaning of the 
condition. — M oNkvin r. Canadian 
Railway Accident Insurance Co. 
(1902), 22 0. L. T. 223 ; 32 S. C. R. 
194.— CAN. 

3149 Hi. .] — Stanford v. 

Imperial Guarantee & Accident 
Insurance Co. of Canada (1908), 18 
p. L. R. 662 ; 12 O W. R. 1289 ; 13 
O. W. R. 1171.— CAN. 

8149 iv. .] — Sangstkr’s 

Trustees r. General Accident 
Assurance Cori-n., Ltd. (1896), 24 
R. (Ct. of Sess.) 56 ; 34 So. L. R. 47 ; 
4 S. It, T. 163.— SCOT. 
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8150. .] — Lovell v. Accident Insur- 

ance Co. (1875), 89 J. P. Jo. 293. 

Anuotation : — Consd. Cornl-^h v. Accident Inece. (1889), 23 

Q. B. D. 453. 

3151. .] — Cornish v. Accident Insur- 

ance Co., No. 3147, ante. 

3162. .] — Walker v. Railway 

Passengers Assurance Co. (1910), 129 L. T. Jo. 
64, C. A. 

3153. Exceptional circumstances not 

included.] — In a policy of life assurance it was 
provided that the assiu'ance should not extend to 
any death or injury happening while the assured 
was under the influence of intoxicating liquor, or 
occasioned by his wilfully exposing himself to any 
unnecessary peril or danger. The assured, while 
in such a condition that there was a conflict of 
evidence as to the fact of his being or not being, 
more or less, affected by the liquor he had taken, 
accosted a woman in the street, persisting in doing 
so in the face of remonstrances, & was knocked 
down by the man in whose company she was at 
the time, receiving injuries from which he died : — 
Held : to enable the co. to take advantage of the 
above proviso, it was not necessary that deceased 
shoifld be under the influence of intoxicating 
liquor at the time of his death, as well as at the 
time when the injury was sustained, but that it 
was sufficient to show that he w’as under such 
influence when he met with the injury from which 
death afterwards resulted. Under the influence 
of intoxicating liquor means under such influence 
as to disturb the quiet equable exercise of a man’s 
intellectual faculties. 

The latter part of the proviso, with regard to 
wilful exposure to peril, should be limited to 
dangers ejusdem (icneris with those recapitulated 
in the earlier part of the clause, & do not extend 
to the exceptional circumstances under which 
the assured met his death. — Mair v. Railway 
Passengers Assurance Co., Ltd. (1877), 37 
L. T. 350, D. C. 

3154. Influence of intoxicating liquor.] — 

Mair v. Railway Passengers Assurance Co., 
Ltd., No. 3153, ante. 

3155. Death by anything swallowed or 

Inhaled — Involuntary inhalation of gas.] — An 

accident policy excepted liability in the case of 
death or disablement by accident caused {inter alia) 
“ by medical or surgical treatment, or fighting, 
ballooning, racing, self-injury, or suicide, or any- 
thing swallowed, or administered, or inhaled ” : — 
Held : the context was not sufficient to confine the 
exception to voluntary inhalation ; & a death 

resulting from the accidental & involimtary in- 
halation of ordinary coal gas was within the 
exception. — Re United London & Scottish 
Insurance Co., Ltd., Brown’s Claim, [1915] 
2 Ch. 167; 84 L. J. Ch. 020; 113 L. T. 397; 

31 T. L. R. 419 ; 69 Sol, Jo. 529, C. A. 

3166. War risks — Death caused directly 

or Indirectly therefrom.] — By a policy of insurance 
deceased, a military officer, was insured with defts, 
against death caused accidentally within the 
United Kingdom by violence due to any external 
& visible means. The policy was subject to the 
condition that it did not insure against death 
“ directly or indirectly caused by, arising from, or 
traceable to . . . war.” The realm being in a 
state of war, it became necessary to protect the 


South Eastern Railway, & whilst deceased, in the 
course of his military duty, was walking alon^ide 
the rails of the railway for the purpose of visiting 
guards & sentries posted at various points along 
the line, he was accidentally killed by a train. 
The general public had no right to walk along the 
line at the place where the accident happened, 
& in normal times the place would have been 
illuminated by lights from an adjacent signal- 
box, but whose lights had been obscured in com- 
pliance with regulations made under the Defence 
of the Realm Act, 1914 (c. 29). An arbitrator 
having found that the death of deceased was trace- 
able to war within the meaning of the condition : — 
Held : the finding of the arbitrator must be con- 
firmed, inasmuch as the words ” directly or in- 
directly ” could not be reconciled with the maxim 
causa proxima non remota spectaturf which would 
have been applicable had the words not been in 
the condition ; &> deceased having been placed in 
a position of special danger by reason of his 
military duties consequent upon the war, it was 
open to the arbitrator to find as a fact that the 
death was indirectly caused by war. — CoxE v. 
Employers’ Liability Assurance Corpn., Ltd., 
(1916] 2 K. B. 629 ; 85 L. J. K. B. 1557 ; 114 L. T, 
11 SO. 

3157. Rectification In accordance with 

slip.] — A firm of insurance brokers received from 
pltf.’s husband instructions to effect an accident 
insurance for him <fe sent on his behalf to defts., an 
insurance co., a slip containing the words “ ex war.” 
Defts. thereupon issued a policy, which they 
intended to be in accordance with the slip, & 
which provided that ” The co. will not be liable 
in respect of any death of the assured directly or 
indirectly caused or contributed to by war or by 
death resulting from disease or natural causes or 
from any medical or surgical treatment,” etc., & 
that “ The co. will not be liable in respect of any 
death of the assured caused by an accident 
happening outside the limits of Europe unless same 
be agreed by special endorsement.” A type- 
written clause was added which provided that 
” Notwithstanding an\d.hing herein contained the 
assured is fully covered while on a journey from the 
United Kingdom to the United States of America 
&/or Canada, wliile there, & on return.” Diuing 
the currency of the policy pltf.’s husband was 
retunaing from the United States to England 
in the Lusitania, & the vessel was torpedoed by a 
German submarine & he was drowned. In an 
action on the policy defts. pleaded that the death 
of the assured was caused by war & they claimed 
rectification so as to give effect to the slip : — Held : 
the typewritten clause only meant that the assured 
was to be fully covered while on his journey to 
America & back as he would be if the accident had 
happened in Europe, & in any case, as the intention 
of the parties was that the policy should be in 
accordance with the slip, defts. were entitled to 
rectification, & pltf . could not recover on the policy. 
— Letts v. Excess Insurance Co. (1916), 32 
T. L. R. 361. 

3158. ** Wholly disabled from following usual 
occupation.**] — A policy of insurance against 
accident contained a proviso ” that in case such 
accident shall not cause the death of the insured 
immediately, but shall cause any bodily injury to 
the insured of so serious a nature as wholly to 


Wholly disabled from follow- 
ing utnud occupatUm.] — Defts. insured 
pltf. against accident by a policy 
containjiig a clause providing that if 
“ accidental injuries . . . shall imme- 
diately, oonttnnously & wholly dls 


able & prevent the assured from pur- 
suing his usual business or occupation" 
they would pay a certain weekly 
allowance during a limited period. 
Pltf. was injured accidentally within 
the meaning of the policy, but did not 


become wholly disabled until three 
months afterwards, when he noticed 
the co. ; — Held : pltf. was entitled to 
recover. — Shkra v. Ocean AooroBNi 
& Guarantee: Corpn. (1900), 32 O. R. 
411.-~UAN. 
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disable him from following his usual business, 
occupation or pursuits, the co. will pay to the in- 
sured a compensation in money at the rate of £5 
per week during the continuance of such dis- 
ability.” The insured, a solr. & registrar of a 
county ct., sprained his ankle severely, & was 
confined to his bedroom for some weeks, being 
unable to get downstairs. He was prevented from 
passing his accounts as registrar & from attending 
at various places at which he was required to com- 
plete purchases for his clients ; — Held : inasmuch 
as pitf, was so disabled as to be incapable of 
following his usual occupation ; business or 
pursuits, he was ” wholly disabled from following 
his usual occupation, business or pursuits,” within 
the meaning of the policy. — UoorER v. Accidental 
Death Insurance Co. (1860), 6 H. & N. 546 ; 29 
L. J. Ex. 484 ; 3 L. T. 22 ; 8 W. R. 616 ; 157 
E. R, 1297 ; svb nom . Accidental Death, etc. 
Insurance Co. v. Hooper, 7 Jur. N. S. 73, Ex. Ch. 

3159. Proof satisfactory to directors — Only 
reasonable proof required.] — Braun.stein v. 
Accidental Death Insurance Co., No. 3097, 
ante. 

3160. Claim within year of registration — No 
regular register kept.] — In a copy of Letts ’s Diary 
for the year 1906, of which rcsp.’s husband was 
owner, there was a coupon policy of insurance 
which stated that a thousand pounds would be 
paid to the exors. of any owner of the diary fatally 
injured in a railway accident if he had caused his 
name to be registered at the head office of applts., 
an insurance co., & if the claim was made within 
twelve months of the registration. Reap. ’a hus- 
band fiUed up the form of application for registra- 
tion by inserting his name <fe address & the date, 
Dec. 29, 1905, & forwarded it to applts.’ office. 
Applts. kept no register, but date stamped & filed 
the applications, liesp.’s husband received a 
letter from applts. dated Jan. 3, 1906, enclosing 
an official acknowledgment dated Dec. 29, 1905, 
of the registration of his name as being insured 
against accidents in the terms of the coupon. 
He was injured in a railway accident on Dec. 28, 
1906, & died the next day. Resp., his exor., gave 
notice of the claim on Jan, 2, 1907. Applts. 
denied liability, on the ground that the date of 
registration was Dec. 27, 1905, & that the insirrance 
ended on Dec. 27, 1900: — Held: the twelve 
months within which the claim must be made had 
not expired when the claim was made, Jan. 2, 1907, 
for, there being no regular register, the date of 
registration must be taken to be the date when 
the bundle of applications, containing that of 


j deceased, were arranged alphabetically & filed, & 
I in the absence of any definite proof of this date, 
it must be held, as against resps., to be Jan. 3, 
1906, the date of the letter containing an official 
acknowledgment of the registration, & the claim 
was accordmgly made within the prescribed period. 
— General Accident, Fire & Life Assurance 
C oRPN. V. Robertson, [1909] A. C. 404 ; 79 
L. J. P, C. 1 ; 26 T. L. R. 685 ; sub nom. General 
Accident, Fire & Life Assurance Co. v. Hunter, 
101 L. T. 136 ; 63 Sol. Jo. 649, H. L. 

B. Meaning of “ Accident.'' 

3161. General rule — Violence, casualty, or vis 
major Involved.] — Defts., a co. established “for 
granting assurances against loss of life & personal 
injury arising from accident atsea,” granted a policy 
to S., the master of a sliip then about to proceed 
on a voyage from England to Aden ; whereby it 
was agreed that in case S. “ should sustain any 
personal injury frorn, or by reason or in consequence 
of, any accident which should happen to him upon 
any ocean, sea, river, or lake,” during the con- 
tinuance of the policy, defts. should pay him a 
reasonable compensation for such injury ; & in 
case he should die from the effects of such injury 
within three calendar months from the occurrence 
of the accident, should pay the sum insured to his 
exors. or administrators. It was further agreed 
by the policy that no compensation should be 
payable thereunder by defts., either to 8. or his 
personal representatives, in respect of injury 
occasioned to 8. by wounds in battle or in any way 
by the act of the Queen’s enemies ; or in respect 
of any injury to which 8. should knowingly & 
without some adequate motive expose himself ; 
but it was declared that, with those exceptions, 
the policy was intended to secure compensation to 
8. or his representatives “ in the event of his 
sustaining any personal injury during the said 
intended voyage, from or by reason or in conse- 
quence of any accident whatsoever.” S. then 
sailed on liis intended voyage, & in the course of 
it arrived in the Cocliin river, on the south-west 
coast of India. Wliilst on board his ship in that 
river, & acting as master of the ship, he was struck 
down by a sunstroke, to which he did not knowingly 
& without adequate motive expose himself, & 
from the effects of which he on the same day died. 

In an action by S.’s administratrix on the policy 
to recover the sum insured from defts. ; — Held : 
defts. were not liable ; for S.’s death could not be 
said to have arisen from accident, witliin the 
meaning of the policy. 

It is difficult to define the term “ accident ” 


3158 ii., .] — Pltf.’s occupation 

was that of an eye, car, nose & throat 
specialist. Wiiile travelling in a rail- 
way train ho fell & sprained the wrist 
of his right hand ; after two years his 
arm bad not recovered, & any future 
recovery was problematical : — Held : 
pltf.'s injury entirely pi-eoluded him 
from doing any special work on the 
eye, ear, nose & throat, & that con- 
stituted “ total disability ” within the 
meaning of the policy. — Mitchell v. 
Fidelity & Casualty Co. of New 
Yobk (1916), 35 O. L. R. 280 ; 9 
O. W. N. 341.— CAN. 

3158111. .] — Tuokeb V. South 

British Insurance Co., fl9l6] N. Z. 
L. R. 1142.~N.Z. 

h. “ Riding aa paasenger on pul>lic 

g aasenger conveyance.”}— A person who 
injured while getting Into a public 
conveyance, after he has got upon the 
step or platform, but before the veMoIe 
has begun to move, is “ riding as a 
passenger on a puDllo conveyance ” 


within the moaning of a clause in an 
accident insurance policy containing 
those words. — Powis v. Ontario 
Accident Insurance Co. (1901), 21 
C. L. T. 164 ; 1 O. L. R. 64.— CAN. 

k. .1 — A passenger elevator in 

an oiDco building is not a " public 
passenger conveyance ” within the 
moaning of that term In an accident 
insurance policy. — Robb v. Merchants 
Casualty Co., [1918] 3 W. W. R. 322 ; 
44 D. L. R. 185 ; 29 Man.L. R.l 13.— CAN, 

l. “ Irrecoverable loss of eight. 

Held ; pltf. had “Irrecoverably lost 
the “ entire sight of one eye “ so as to 
recover for same under an accident 
insurance policy when he had lost all 
useful sight of the eye although still 
able to distinguish light from darkness 
& to “ see a shadow if an object was 

f laced close to his eye. — 8 haw v. Qlobe 
NDEMNTTY Co., [1921] 1 W. W. R. 674 ; 
57 D. L. R. 102 ; 29 R. C. R. 157.— CAN. 

m, .1 — Macdonald r. Mutual 

Life & Citizens’ Assurance Co 


(1910), 29 N. Z. L. R, 1073 ; 
N. Z. L. R. 478.— N.Z. 


affg., 29 


n. “ Permanent partial disablement. ”] 
— Scott r. SoomsH Accident Insur- 
ance Co (1889), 16 R. (Ct. of Sess.) 
630 ; 26 8c. L. R. 475.— SCOT. 


0 . Conditione as to proof — Non- 
compliance wUh denuind for poet- 
mortem .] — Ballantine v. Ejuployehs’ 
Insurance Co. of Great Britain 
(1893). 21 R. (Ct. of So'js.) 305 ; 31 
8c. L. R. 230 ; 1 8. L. T. 463.— SCOT. 


PART V. SECT. 1, SUB-SECT. 4 .— B. 

8161 1. General rule — Violence, 
casualty, or vis major involved.}— 
The policy provided that the insurance 
was not to extend to mysterious dis- 
appearances, nor to any case of death, 
the nature, cause or manner of which 
was unknown, or incapable of direct 
& positive proof ; — Held : this did 
not apply to cases whore the immediate 
cause of death was indisputable, & 
evidenced by outward violence. — 
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as used in a policy of this nature, so as to draw with 
perfect accuracy a boundary line between injury 
or death from accident, & injury or death from 
natural causes ; such as shall be of universal 
application. At the same time we think we may 
safely assume that, in the term “ accident ’* as 
so used, some violence, casualty, or vis major^ is 
necessarily involved (Cockburn, C.J.). — Sinclair 
V. Maritime Passengers’ Asstirance Co. (1861), 
3 E. & E. 478 ; 30 L. J. Q. B. 77 ; 4 L. T. 15 ; 7 
Jur. N. S. 367 ; 9 W. K. 342 ; 121 E. R. 521. 

3162. Death from fall — From stationary railway 
carriage.] — T heobald i;. Railway Passengers 
Assurance Co., No. 3133, ante, 

3163. Caused by fit.] — A policy of insurance 

against death from accidental injury contained the 
following condition : “ This policy insures pay- 
ment only in case of injuries accidentally occurring 
from material <fe external cause operating upon the 
person of the insured, where such accidental injury 
18 the direct & sole cause of death to the insured, 
but it does not insure in case of death arising from 
fits ... or any disease whatsoever arising before 
or at the time, or following such accidental injury, 
whether consequent upon 8U(ih accidental injury 
or not, & whether causing such death directly or 
jointly with such accidental injury.’ ’ The insured, 
while at a railway station, was seized with a fit & fell 
forwards oft' the platform across the railway, when 
an engine & carriages which were passing went 
over his body killed him : — Held : the death of 
the insured was caused by an accident within the 
meaning of the policy, & the insurers were liable. — 
XjA WHENCE V. ACCIDENTAJ. INSURANCE Co., LTD. 

(1881), 7 Q. B. D. 210 ; 50 L. J. Q. B. 522 ; 45 
L. T. 29 ; 45 .f. P. 781 ; 29 W. R. 802, D. C. 
Antioiaiiovft : — Consd. Coxe v. Employers’ Liability Apsce. 

Corpn., [1916] 2 K. U. 629; Leyland Shipping C’o. r. 

Norwich Union Fire Insce. Soc., [1 91 7 ] 1 K. B. 873. Refd. 

Hensey v. White, Lloyd r. Sngg, Walker v. Lilleshali Coni 

Co., [1900] 1 Q. B. 481. Mentd. WlJkcP v. Dowell (1905), 

21 T. L. II. 487. 

3164. Injury by lifting weight.] — On an insur- 
ance against bodily injury by accident or violence, 
provided that the accident operated by external 
causes, insurers held liable for an injmy to the 
spine caused by lifting a heavy burden in the course 
of business. — M artin v. Travellers’ Insurance 
C o. (1859), 1 F. & F. 505, N. P. 

Annotaiions -•—Refd. Haralyn v. Crown Accident Insce. 

(1893), 68 L. T. 701. Mentd. Fenton v. Thorley, [1903] 

A. C. 443, 

3165. Sunstroke.] — S inciair v. Maritime Pas- 
sengers’ Assurance Oo., No. 3161, ante, 

3166. Drowning,] — II. effected with defts. a 
policy of assurance, whereby they agreed that if 
he should sustain any injury caused by accident 
or violence, witliin the meaning of that policy, 
the conditions thereto, & should die from the effects 
of such injury within three calendar months from 
the happening thereof, then the funds & property 
of defts. should be subject &; liable to pay the sum 
thereby assured. The policy contained a proviso 
that no claim should be made in respect of any 
injury unless the same should be caused by some 
outward & visible means, of which satisfactory proof 
could be furnished to the directors. On a Saturday 
afternoon H. went to Brighton by railway, having 
a ticket wliich entitled him to return by it on the 
following Monday. About 7 o’clock on Monday 


evening he left his lodgings, having expressed his 
intention to bathe before he returned to London, 
His clothes were found on the steps of a bathing 
machine, & about six weeks afterwards a body 
was washed ashore on the Essex coast, which his 
brother &; some acquaintances deposed at the 
inquest was his body, but the jury found that it 
was the body of a person unknown : — Held : 
(1) assuming H. died from drowning, that was a 
death by “ accident ” within the meaning of the 
policy ; (2) it was a question for the jury whether 
H. died from the action of the water or from natural 
causes. — TiiEw v. Railway Passengers’ Assur- 
ance Co. (1861), 6 H. & N. 839 ; 30 L. J. Ex. 317 ; 
4 L. T. 833 ; 7 .lur. N. S. 878 ; 9 W. R. 671 ; 158 
E. R. 340, Ex. Ch. 

Annotedions : — As to (1) Distd. Sinclair r. Maritime Pafi- 

sengers’ Assco. (1861), 30 L. J. Q. B. 77. FoUd. Winspear 

V, Accident Insce. (1880), 43 L. T. 459. Oenerally,ri9ltL. 

Miniflo V. Railway Passengers’ Assce. (1881), 44 L. T. 

552. 

3167. Caused by sudden insensibility.] — 

H. effected with defts. a policy of assurance, 
whereby it was agreed that, if he should receive or 
suffer bodily injury from any accident or violence, 
in case such accident or violence should cause his 
death, within three months after the occurrence 
of such accident or violence, the sum assured 
should be payable to lus personal representatives. 
The policy contained a proviso that no claim should 
be payable under the policy in respect of death or 
injury by accident or violence, unless such death 
or injury should be occasioned by some external 
& material cause operating upon the person of the 
insured, & unless in the case of death, such death 
should take place from such accident or violence 
within three calendar months from the time of the 
occurrence of such accident or violence. During 
the continuance of this policy II. went into the 
sea to bathe. While in a pool about one foot 
deep, he became suddenly insensible from some un- 
explained internal cause, <fc fell into the water with 
I his face downwards. A few minutes afterwards 
he was found lying dead with his face in the water, 
& water escaped from hLs lungs in such a manner as 
to prove that he had breathed after falling into 
I the water. The immediate cause of his death was 
suffocation by the water, but, the pool being shallow, 
such suffocation would not have taken place, had 
he not been incapable of helping liimself, in con- 
sequence of the insensibility above-mentioned : — 
Held : H.’s death was caused by accident, within 
the meaning of the policy. — Reynolds v. Acci- 
dental Insurance Co. (1870), 22 L. T. 820 ; 18 
W. R. 1141. 

Annotations : — Consd. Winspear r. Accident Insce. (1880), 

0 Q. B. D. 42. Mentd. Wilkes v. Dowell (1905), 53 W. U 

515. 

3168. Caused by flt.] — W. effected an insur* 

ance with defts. against accidental injury, & by the 
terms of the policy defts. agreed to pay the amount 
insured to W.’s legal representatives, should he 
sustain'* any personal injury caused by accidental, 
external, & visible means,” & the direct effect of 
such injury should occasion his death. The policy 
also contained a proviso that the insurance should 
not extend “ to any injury caused by or arising 
from natural disease or weakness or exhaustion 
consequent upon disease.” During the time the 


Wright v. Sun Mutual Life Insur- 
ance Co. (1878), 29 O. P. 221 ; affd. 
5 A. R. 218 ; 6 S. C. R. 466.— CAN, 

8161 II. .] — Ocean Arci- 

DBprr & Guarantee Corpn. v. Fowlik 
(1903), 33 8. O. R. 263.— CAN. 

3161 Hi. .1 — Buttle v. 

Fidelity & Casualty Co. of New 


York (1924), 65 O. L. R. 330 ; aJTg., 
64 O. L. R, 24.— CAN. 

8161 iv. .] — Miles v. 

Ontario Equitable Life Insurance 
Co. (1928), 67 O. L. R. 343.— CAN. 

8166 i. J^owning.] — Young v. Mary- 
land Casualty Co. (1909), 10 W. L. R. 
8 ; 14 B. C. R. 146.— CAN. 


3166 H. .] — Hainks V. Canadian 

Railway Accident Insurance Co. 
(1910), 16 W. L, R. 300 ; 20 Man. L. R. 
69.— CAN. 

8166 ill. .] — Macdonald v. Re- 
fuge Assurance Co. (1890), 17 R. 
(Ot. of Soss.) 965 ; 27 Sc. L. R. 764.— 
SOOT. 
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policy was in force, & whilst he was crossing & 

fording a stream, W. was seized with an epileptw tit 
& fell into the stream, & was there drowned whilst 
suffering from the lit, but he did not sustain any 
personal injury to occasion death other than 
drowning : — Held : W.’s death was occasioned by 
an injury witliin the risk covered by the policy, 
& to which the proviso did not apply. — W inspear 
V. Accident Insurance Co. (1880), 6 Q. B. D. 
42; 50 L. J. Q. B. 292 ; 43 L. T. 459 ; 45J.P.110; 
29 W. B. 110, C. A. 

Annniations : — Apld. Lawrence v. Accidental Inso *. (1881), 
7 Q. B. D. 216. Consd. Leylond Shipping Co. v. Nomioh 
XTnion Fire Insce. Soc., [1917] 1 K. B. 873. Mentd. 
Honseyr. White, Llord r. Sncrg, Walker r. Lilleshall Coal 
Co., 11900] 1 Q. B. 481; Wilkes r. Dowell (1905), 21 
T. L. R. 487; Wright & Qreig v. M'Kendry (1918), 11 
B. W. C. C. 402. 

8169. Death from hernia — Caused by violence.] 

— ^A policy for insuring the payment of a sum of 
money in case the insured should be injured by 
accidental violence & die from the direct effect of 
such accident, was subject to the following con- 
dition : “ this policy insures against all forms of 
cuts, stabs,” etc., “ when accidentally occurring 
from material & external cause, where such 
accidental injury is the direct & sole cause of death 
to the insured,” “ but it does not insure against 
death or disability arising from rheumatism, gout, 
hernia, erysipelas, or any other disease or cause 
arising within the system of the insured befor^ or 
at the time or following such accidental injury ” : — 
Held : the insurers were liable under such policy 
where the insured died from hernia caused solely 
by external violence. — F itton v. Accidental 
Death Insurance Co. (1864), 17 C. B. N. S. 122 ; 
34 L. J. C, P. 28 ; 144 E. R. 50. 

Annotatifmg : — Consd. Smith r. Accident Insee. (1870), 
L. R. 6 Exch. 302. Refd. Win.spear v. Accident InK-e. 
(1880), 42 L. T. 900 ; Cole v. Accident Innce. (1889), 
5 T. L. R. 736. 

3170. Disease — Accident giving rise to disease.] 

— A policy of insurance against deatli from 
accidental injury contained the following condi- 
tion : ” This policy insures against all forms of 
cuts, etc., when accidentally occurring from 
material & external cause operating ui)on the 
person of the insured, where such accidental injury 
is the direct & sole cause of death to the insured, 
but it does not insure against death arising from 
rheumatism, gout, hernia, erysipelas, or any other 
disease or secondary cause or causes arising within 
the system of the insured before or at the time of or 
following such accidental injury, whether causing 
such death directly or jointly with such accidental 
injury.” The assured on Saturday, Apr. 24, 
accidentally cut his foot against the broken side 
of an earthenware pan. On the Thursday follow- 
ing erysipelas supervened, & of that disease he 
died on the next Saturday. The erysipelas was 
caused by the wound, & but for the wound he 
would not have suffered from it. In an action 
by his extrix. against the insurers to recover the 
amount insured ; — Held : the insurers were pro- 
tected by the above condition, & were not liable. — 
Smith v. Accident Insurance Co. (1870), L. B. 


6 Exch. 302 ; 89 L. J. Ex. 211 ; 22 L. T. 861 ; 18 
W. R. 1107. 

Annotation: — ^FoUd. Wlnspear t>. Accident la‘K5e. (1880), 
42 L. T. 900. 

8171. .] — Where by the policy of an 

accident assurance co. the liability of the co. was 
limited to claims in respect of “ injuries occasioned 
directly & solely by external & material causes 
visibly, operating upon the person of the assured,” 
& liability from ” death or disablemont arising from 
or accelerated or promoted by any disease or 
bodily infirmity, or any natural cause arising 
within the system of the assured, whether 
accelerated by accident or not,” was excluded : 
— Held : (1) the co. were not liable in an action 
upon a policy, it being shown that the policy- 
holder’s death was caused by the dislodgment, 
in consequence of a fall, of a gaJl stone, & its 
subsequent impaction in the gall duct ; (2) upon 
the construction of the policy the giving notice of 
any accident within seven days was a condition 
precedent to the right to recover on the policy, 
& the ” assured ” included his personal representa- 
tive. — Cawley v. National Employers’ Accident 
& General Assurance Assocn., I^td. (1885), 
1 T. L. R. 255 ; Cab. & El. 597. 

3172. .] — The assured, under a policy 

granted by the deft. co. against ” death from the 
effects of injury caused by accident,” fell & 
dislocated his shoulder. lie was at once put to 
bed died in less than a month from the date of 
the accident, having been all the time confined to 
his bedroom. In a case stated in a reference under 
defts.’ special Act the umpire found that the 
assured died from pneumonia caused by cold, 
but that he would not have died as & when he did 
had it not been for the accident ; that as a con- 
sequence of the accident he suffered from pain 
& was rendered restless, unable to wear his 
clothing, weak, & unusually susceptible to cold, 
& that his catching cold & the fatal effects of the 
cold were both due to the condition of health to 
which he had been reduced by the accident : — 
Held : the death of the assured was due to the 
” effects of injury caused by accident ” within the 
meaning of the policy. — Ibitt v. Railway Pas- 
sengers Assurance Co. (1889), 22 Q. B. D. 604 ; 
37 W. B. 477 ; stib nom. Re IsiTT & Railway 
Passengers Assurance Co., 68 L. J. Q. B. 191 ; 
60 L. T. 297 ; 5 T. L. R. 194. 

Annotations : — Ck>iisd. Re Etherington Sc Lancashire Sc 

Yorksliire Accident Inace., [lOOiq 1 K. B. 591. Mentd. 

Ystradowen Colliery Co. v. Griffitljs, 11909] 2 K. B. 633 ; 

Harnett v. Bond, 11924] 2 K. B. 617. 

3173. .] — A person insured himself 

with defts. under a policy whereby defts. agreed to 
ay him a certain sum in case he should be injured 
y accidental violence & should die within three 
months of its occurrence, if the injury should be 
the ” direct & sole cause ” of his death. The 
policy was subject to the condition that it should 
not apply to ” death . . . caused by or arising 
wholly or in part from ” any ‘‘ intervening 
cause.” The assured on July 2 accidentally 
inflicted a wound on his leg with his thumb-nail. 
His leg became inflamed, & on July 2 erysipelas 
had set in. This was followed on July 12 by 


8170 i. Disease — Accident giving rise 
to disease.}— Alter an accident pltf. 
was found to be snlfeilng from a diseaBC 
of the heart ; If there was a previous 
infection, pltf, was not aware of it : — 
Held : the disability from which pltf. 
suffer^ dated from the accident; Sc 

S revlously he hod enjoyed good health ; 

:, even it his heart was aifected before 
that date, without his knowledge, the 
disablement resulted “ from bodily 


injuries effected directly Sc indepen- 
dently of all other causes through 
accidental means. Sc as the direct 
result of some cause not attributable 
to the assured "6 state of health." — 
Morran V. Railway Pabbenoers 
Assurance Co. of London, England 
(1919), 43 O. L. R. 561 ; 44 D. L. R. 
647.— €AN. 

8170 ii. .) — Baker v. 

Ontario Equitable Life & Accident 


Insurance Co., [1925] 3 D. L. R. 
720 ; 2 W. W. K. 378 ; 19 Saek. L. K. 

caV ^ 

p. Poisoning — Through poisonous in- 
sect .] — The bite of a poisonous insrot 
causing death of the person bitten a 
month after the bite is an accident 
within the terms of a policy insuring 
against “ bodily injury by violent, 
accidental, external ec visible means. — 
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8epticeemia» & on July 16 by s^tic pneumonia, 
of which complaint he died on Judy 22. It was 
conceded by defts. that the septic germs, the 
development of which resulted in the man’s 
death, were introduced into his system at the 
time of the infliction of the wound : — Held : the 
erysipelas, septicaemia, & septic pneumonia were 
not “ intervening causes ” within the meaning of 
the policy, but merely different stages in the 
development of the septic condition which was 
immediately brought about by the introduction 
of the poison, & the man’s death was directly 
& solely caused by the accidental injury to his 
leg. — Mardorf V. Accident Insurance Co., 
[1903] 1 K. B. 684 ; suh nom. Re Mardorf & 
Accident Insurance Co., 72 L. J. K. B. 3G2 ; 
88 L. T. 330 ; 19 T. L. it. 274. 

8174. .] — Re Etherington & Lan- 

cashire & Yorkshire Accident Insurance Co., 
No. 3148, ante. 

3175. .] — Fidelity & Casualty Co. 

OF New York v. Mitchell, No. 3140, ante. 

8176. Poison — Poison accidentally taken.]- 
CoLE V. Accident Insurance Co., Ltd. (1889), 

5 T. L. R. 736, C. A. 

Annotation : — FoUd. lie United London & Scottish Insce., 

Brown’s Claim, [1915] 2 Cli. 197. 

3177. Injury by stooping.] — Pltf. effected an 
insurance with defts. against “ any bodily injury 
caused by violent, accidental, external, & visible 
means.” The policy contained a proviso, ex- 
cepting, among other things, injuries arising from 
” natural disease or weakness, or exhaustion 
consequent upon disease.” In stooping to pick 
up a marble dropped by a child, pltf. dislocated 
the cartilage of his knee. Before the accident, 
pltf. had not suffered from any weakness of the 
knee or knee-joint. In an action to recover 
compensation under the policy : — Held : the 
word “ external ” must be taken in contradis- 
tinction to the internal causes of injury, such as 
disease, mentioned in the proviso, <fc, so reading 
the policy, the injury was caused by external 
means ; it was also caused by means that were 
violent, accidental & visible, & was covered by 
the policy. — Hamlyn v. Crown Accidental 
Insurance Co., I.td., [1893] 1 Q. B. 750 ; 62 
L. J. Q. B. 409 ; 68 L. T. 701 ; 57 J. P. 063 ; 41 
W. R. 631 ; 9 T. L. R. 427 ; 4 R. 407, C. A. 

Annotations : — Distd. Re Scarr fie General Acrideiit Abbcc. 

Corpn., [1905] 1 K. B. 387. Apld. Biirrirtse r. Halnep 

(1918), 87 L. J. K. B. 641. Mentd. Heneey v. WliiU) 

(1899), 63 J. P. 804. 

3178. Nervous shock through fright — Accident 
sustained in course of duty.] — Pltf. was a signal- 
man in the employment of defts., a railway co., 
who entered into a contract of insurance with him, 
by which they agreed to pay a weekly allowance 
in case of his being incapacitated from employ- 
ment by reason of accident sustained in discharge 
of his duty in the co.’s service, sUch insurance to 
be absolute for all accidents, however caused, 
occurring to the insured in the fair <& ordinary 
discharge of his duty. Pltf. in the discharge of his 
duty endeavoured to prevent an accident to a 
train by signalling to the driver, & the excitement 

6 fright arising from the danger to the train pro- 
duced a nervous shock which incapacitated him 
from employment. In an action to recover from 
defts. the weekly allowance ; — Held : pltf. had 
been incapacitated by accident within the meaning 
of the policy. — Pugh v. London, Brighton & 
South Coast Ry. Co., [1896] 2 Q. B. 248 ; 66 


L. J. Q. B. 621 ; 74 L. T. 724 ; 44 W. R. 627 ; 12 
T. L. R. 448 ; 40 Sol. Jo. 666, C. A. 

Annoiationa: — ^Reid. Clover, Clayton v. Hughes, [19101 
A. C. 242. Mdntd. VSrilkinson v. Downton, [1897 L2 Q. B. 
67 ; Heosey v. White (1899), 69 L. J. Q. B. 188 : Dulleu v. 
White, [1901) 2 K. B. 669 ; Yates t*. South Kirby, etc. 
Collieries, [1910] 2 K. B. 638 ; Coyle (or Brown) v. Watson, 
[1915] A. (j. 1 ; Hambrook v. Stokes, [1925] 1 K. B. 141. 

3179. Heart failure — Caused by physical ex- 
ertion.] — A policy of insurance provided for the 
payment of a sum by the insurers in case the 
assured should ” sustam any bodily injury caused 
by violent, accidental, external & visible means,” 
& the injury so sustained should be ” the sole 
& immediate cause of death of the assured ” 
within three months of the occurrence of the 
accident. The assured died on Jan. 26, 1904, 
whilst the policy was in force, the following 
circumstances having led up to his death : On 
the morning of Dec. 26, 1903, he was in the 
apparent enjoyment of good health, & able to 
discharge the duties of his employment, which 
were duties requiring some bodily activity. In 
fact, however, on that day &; for a considerable 
time prior thereto his heart was in a weak & 
unhealthy condition, although he did not know 
that fact. During the morning of Dec. 26, being 
apparently in his usual state of health, he attempted 
to eject a drunken man from his master’s premises, 
using some physical exertion for that purpose by 
pushing or pulUng in order to overcome the man’s 
passive resistance. The effect of this physical 
exertion was to cause a strain on the assured’s 
heart, & the increased work of the heart under this 
strain rendered it, owing to its weak & unhealthy 
state, incapable of recovering its ordinary con- 
dition when the immediate strain ceased, the con- 
sequence being that the heart began to dilate, & 
the dilatation so set up was the cause of death. But 
for his exertions in attempting to eject the drunken 
man the assured might have lived a considerable 
time loDger. A claim to receive the policy moneys 
having been made by the assured’s personal 
representative : — Held : the injury which resulted 
in the death of the assured was not caused by 
“ accidental means ” within the meaning of policy, 
&. the insurers were therefore not liable. — Rc 
Scarr <fc General Accident Assurance Corpn., 
[1905] 1 K. B. 387 ; 92 L. T. 128 ; suh nom, 
Scarr v. General Accident Assurance Corpn., 
74 L. J. K. B. 237 ; 21 T. L. R. 173. 

3180. Strangulation — No visible externai injury.] 
— ^A poJicy of insurance pix>vided that an insurance 
CO. should indemnify the insured against death 
solely attributable to accidental external & 
visible injury to any horse the property of the 
insured, duly certified by a veterinary surgeon, 
& further provided that the due observance & 
fulfilment of the conditions of the policy should 
be a condition precedent to any liability of the co. 
under the policy. The insured’s horse, drawing 
a loaded van, got out of the driver’s control, 
bolted, & fell into a ditch with the van on top of it, 
& died in consequence of the pressure of a shaft 
upon its windpipe. There was no mark visible 
on the skin of the horse, & no certificate of a 
veterinary surgeon was obtained : — Held : it was 
not necessary that there should have been any 
mark visible on the skin of the horse, & the injury 
was external &; visible ; &, it was a condition pre- 
cedent to the insured’s right to recover that the 
death of the horse should be duly certified by a 
veterinary surgeon, but that, on the facts of the 


Castle’s Estate v. Southern Life 3179 1. Heart failure — Caused by R. (Ct. of Soss.) 355 ; 29 Sc. L. R. 303. 
Assoon. (1906), 23 S. C. 838 ; 16 pAvaicaiIexerfion.l---CLiDKRor. Scottish — SOOT. 

C. T. R. 562.-^. AF. Accident Insurance Co. (1892), 19 

J. — ^VOL. XXIX. 
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Sect. l.-^Accidentinsurarice : Sub-sect, i, B.} 

5, 6, 7 <£: 8. Sect. 2 t Sub-sect. 1.] 

case, the co. had waived compliaiice with s^h 

condition.— B urbidoe & S’J 

& Sons, Ijtd. (1918), 87 L. J. B. B. 641 , 118 
L.T. 681 ; 62 Sol. Jo. 621. 

Accident within Workmen's Compensation Act.]— 

See Master & Servant. 


Sub-sect. 6.— Knowi.edge of Agent Imputed 
TO Insurance Company. 

See Part I., Sect. 14, ante. 


Sub-sect. 6. — Notice of Accident. 

3181. Notice condition precedent to recovery.] — 

Cawley v. National Employers’ Accident & 
General Assurance Assocn., Ltd., No. 3171, 
ante. 

3X82. Omission through ignorance ol 

injury.] — A policy of insurance against accidents 
contained a proviso that the assured should give 
the insurers notice of the occurrence of the accident 
& of the injuries received within fourteen days of 
the date of the accident. The assured met witn 
an accident in July, but was not aware that he had 
received injury until the Mar. following, when he 
at once gave notice to the co. In an action 
upon the policy ; — Held : this was not notice 
within the time limited by the policy, & therefore 
the assured was not entitled to recover. — Cassel 
V . Lancashire & Yorkshire Accident Insur- 
ance Co., Ltd. (1885), 1 T. L. R. 495. 

3183. Impossibility of compliance.] — A 

policy of insurance covered death caused by 
accident happening within the United Kingdom, & 
was made subject to a condition that in case of 
fatal accident notice thereof must be given to the 
insurers within seven days. The assui*ed was 
accidentally drowned in Jersey. It was impossible 
to give notice within seven days. In an action 
on the policy ; — Held : the accident happened 
within the United Kingdom, & notice was not a 
condition precedent to the right to recover, & 
the insurers were liable. — Stoneham v. Ocean Ry. 
& General Accident Insurance Co. (1887), 19 


Q. B. D. 287 ; 67 L. T. 286 ; 61 J. P. 422 i 36 
W. R. 716 ; 3 T. L. B. 696. 

8184. Notice as soon as possible ** — Inter- 
pretation of chance.] — ^A policy of insurance, 
covering {inter alia) the death of the insured by 
accident, contadned the following condition : 
“ In case of any accident, injury, damage or loss 
. , . the insured or the insured’s representative 
for the time being shall give notice ... in writing 
to the head office of the co. of such accident, injury, 
damage or loss as soon as possible after it has come 
to the knowledge of the insured or of the insured’s 
representative for the time being.” 

During the currency of the policy, namely, on 
Jan. 14, 1923, the insured was killed in a motor 
accident in India. Knowledge of her death 
reached her personal representative in England 
witliin a month, but the personal representative 
did not know of the existence of the policy of 
insurance till Jan. 1924. Notice was given to the 
insurance co. as soon as possible thereafter. The 
insurance co. repudiated liability on the ground 
that notice was not given ” as soon ^ possible ” 
within the meaning of the condition : — Held : 
in considering whether notice was given ” as soon 
as possible ” within the meaning of the condition, 
all existing circumstances must be taken into 
account, including the available means of know- 
ledge of the insured’s personal representative of 
the existence of the policy & the identity of the 
insurance co, ; & the arbitrator, to whom the 

dispute had been submitted, was entitled to find 
that notice had been given ” as soon as possible.” — 
Verelst’s Administratrix v. Motor Union 
Insurance ('o., Ltd., [1926] 2 K. B. 137 ; 94 
L. J. K. B. 659 ; 133 L. T. 364 ; 41 T. L. R. 343 ; 
69 Sol. Jo. 412 : 30 Com. Cas. 256. 


Sub-sec’t. 7. — Settlement of Claims. 

3185. Reference to arbitration — Whether con- 
dition precedent to action on policy — Condition 
indorsed on policy.] — Braunstein r. Accidental 
Death Insurance Co., No. 3097, ante. 

8186. Stay of proceedings.] — 

— A local & personal Act contained provisions by 
which any question arising on any contract of 
insurance should, if either party required it, be 
referred to arbn. Sect. 33 of the Act provided, 


PART V. SECT. 1, SUB-SECT, 6 . 

3181 i. Notice condition precedent to 
recovery.] — ^Accident Insurance Co. 
or Noktu America v. Young (1892), 
20 S. C. R. 280.— CAN. 

8181 ii. .] — Notice in conformity 

with the condition in an accident 
policy is a condition precedent to 
action. — Employers' Liability Assur- 
ance Corpn. V. Taylor (1898), 29 
S. C. R. 104.— CAN. 

3181 iii, .) — Warne v. London 

Guarantee & Accident Co. (1900), 
20 C. L. T. 227.— CAN. 

3181 iv. .3 — An accident policy 

contained a condition that written 
notice must he immediately griven to 
the CO., & “ that if In any other respect 
the conditions of this Insurance are 
dlsrefirarded all rights hereunder are 
forfeited to the corpn." ; — Held ; the 
fflvinK of notice forthwith was not 
ther^y made a condition precedent to 
tho right of recovery on the policy. — 
Shera r. Ocean Accident & 
Guarantee CkiRPN. (1900), 21 C. L. T. 
138; 32 O. R. 411.— CAN. 

8181 V. .) — ^Evans V . Railway 

PAsaENOEB Assurance Co. (1012), 21 
O. W. R. 442 ; 3 O. W. N. 881 ; 3 
D. L. R. 61.— CAN. 


8181 vi. .] — Youldknt. London 

Guarantee & Accident Co. (1912), 
21 O. W. R. 674 ; 3 O. W. N. 832 ; 26 
O. L. R. 75.— CAN. 

3181 vil. .] — Patton v. Em- 

ployers’ Liability Assurance Corpn. 
(1887), 20 L. R. Ir. 93.— IR. 

3181 viii. .] — Hollister v. Ac- 
cident Assocn. of New Zealand 
(1886), 5 N. Z. L, R. 49 (S. C.).— N.Z. 

3182 I. Omission through ignor- 

ance of injury.] — An accident policy 
contained a condition that notice of 
the death should be given by or on 
behalf of the insured within ten days 
thereafter : — Held : a notice within 
ten days after discovery of the body 
was sufadent. — H aines v. Canadian 
Railway AocroENT Insurance Co. 
(1910), 20 Man. L. R. 69.— CAN. 


8188 i. ImpossiMlUy of com- 

pliance .] — Gamble v. Accident Assur- 
ance Co., Ltd. (1869), I. R. 4 C. L. 
204. — IR. 


Q- Waiver of condition by 

company .] — Donnison v. Employers’ 
Accident & Live Btook Insurance 
Co., Ltd. (1897), 24 R. (Ot. of Sess.) 
681 ; 34 So. L, R. 510. — SCOT. 


r. Notice digtinouished from proof.] 
— A condition in a personal acci- 


dent Insuranoo policy provided that 
" immediate written notice is to be 
given to the co. ol any accident, & 
unless aflBrmativo proof is fiirnlshed 
within thirteen months from the time 
of such accident, no claim based thereon 
shall be valid *’ : — Held : tbe notice 
& proof required In this condition were 
two separate distinct things, 
although proof may amount to notice, 
mere notfoe is not proof. — Johnston 
V. Do^aNION OF Canada Guarantee 
Sc Accident Insurance Co. (1908), 
1 7 O. L. R. 462 ; 11 O. W. R. 363 ; 12 
O. W. R. 980.— CAN. 

t. By whom notice may be given.] 
— Notice may be effectually given by 
any person appointed by tho assured 
for tho purpose, or by any person 
acting on bobalf of the persons 
Interested In the policy. — Patton r. 
Employers' Liability Absuranob 
Corpn. (1887), 20 L. R. Ir. 93.— IR. 

a. Notice to agent.] — Shiells v. 
Scottish Assurance Corpn. Ltd. 
(1889), 16 R. (Ct. of Sess.) 1014 ; 26 
So. L. R. 702.— SOOT. 

PART V. SECT. 1, SUB-SECT. 7. 

b. Proofs of loss — Delay of in- 
surers in objeHing — )Faieer.}-~FoWiilB 
V . Ocean Accident 8c Guarantee 
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that* if any policyholder or his representatives 
should begin an action against the co. in respect 
of the matters to be referred to arbn. under the 
provisions of the Act, the ct. or a judge, on 
application by the co., might make an order 
staying all proceedings in the action. This Act 
was repealed by a consolidating Act of the co. 
assed in 1892, but all contracts in force at the 
ate of the ropeal were to be valid & effectual as 
if the consolidating Act had not passed. 

The representative of the holder of a policy 
issued under the Act of 1864, & containing a 
condition that questions arising under it should, 
if the CO. or the assured or his representatives 
required it, be referred to arbn. in the manner 
specified in the co.’s Act, made a claim against the 
CO., who gave notice that they required the 
question to be referred to arbn. The representa- 
tive named an arbitrator, to whom the co. objected. 
No further steps were taken, & this action upon 
the policy was commenced. The co. took out a 
summons to stay the proceedings in the action, &; 
an order was made to that effect. On appeal : — 
Held : by virtue of the reservation in the consoli- 
dating Act, there was a subsisting submission to 
arbn. to wMch Arbitration Act, 18^89 (c. 49), s. 4, 
was applicable, & the ct. or a judge had juris- 
diction to make an order staying the proceedings 
in the action. — Hodson v. Railway Passengers’ 
Assurance Co., [1904] 2 K. B. 833 ; 73 L. J. 
K. B. 1001 ; 91 L. T. 648, C. A. 

8187. .] — In a proposal for insur- 

ance against accident the intending assured stated 
his occupation & signed a declaration that the 
answers to the questions therein were true, & that 
he agreed that the declaration should be the basis 
of the contract between him & the insurance co. 
whose policy, subject to the terms & conditions ' 
thereof, he agreed to accept. The policy recited 
the proposal <fe declaration “ which proposal & 
declaj;ation warranted to be true it is agreed shall 
be the basis of this contract ... & be considered 
as incorporated herein, & any suppression, 
misrepresentation, or misstatement of fact in such 
written proposal & declaration shall ipso facto 
render this policy null & void ” ; &; it provided 
that it was a condition precedent to the recovery 
of any sum under the policy that the conditions 
indon^ thereon should b« strictly observed. 
Condition 8 provided that the policy might be 
renewed from year to year, but only upon condition 
that nothing had happened to increase the risk, 
A; if the risk was increased by {inter alia) the 
assured engaging in some other occupation, then 
*' unless notice in writing of such increased risk 
is given to the co. . . . A any extra premium 
that may be required paid . . . the policy is void 
A no claim can be made.” By condition 11, ‘‘If 
any (question shall arise touching this policy or the 
liability of the co. thereunder, or the extent or 
nature of such liability, or otherwise howsoever 
in connection herewith, then the assured A ail 
persons claiming through the assured may refer 
A shall be bound, if the co. shall so require, to refer 


the same to arbn., by one arbitrator to be agreed 
on or in default of agreement by two arbitrators 
A their umpire imder the Arbitration Act, 1889 
(c. 49) ... A no person shall be entitled to 
bring or to maintain any action or proceeding on 
this policy except for the sum awarded under 
such arbn.” 

During the currency of the policy the assured 
was killed by an accident. To co. denied liability 
on the policy on the ground that the assured either 
had misstated his occupation in the proposal, or, 
if not, had changed his occupation for one in- 
volving increased risk of which notice as requirecT^' 
by condition 8 had not been given to the co., A 
contended that the policy was therefore void, A 
they required the dispute to be referred to arbitra- 
tion under condition 11. In an action on the 
policy ; — Held : (1 ) upon the co. requiring arbn. 
condition 11 made the obtaining of an award a 
condition precedent to a right of action ; (2 ) the 
CO. by relying on the terms of the policy which 
rendered it void in certain events did not thereby 
repudiate the policy as a binding contract between 
the parties, A were entitled to rely upon the arbn. 
clause as a defence to the action. — ^Woodall v. 
Pearl Assurance Co., [1919] 1 K. B. 593 ; 88 
L. J. K. B. 706 ; 120 L. T. 556 ; 83 J. P. 125 ; 63 
Sol. Jo. 352 ; 24 Com. Cas. 237, C. A. 

AnrwicUion : — As to (2) Refd. Macaura v. Northern Assce. 

[1925] A. C. 619. 

.] — SeCi generally t Part I., Sect. 13, ante, 

3188. Agreement in satisfaction of claim — 
Further claim for subsequent disablement.] — Pros- 
ser V, Lancashire A Yorkshire Accident 
Insurance Co., Ltd. (1890), 6 T. L. R. 285, 

C. A. 

Annotalion : — Consd. Ellen v. Q. N. Ry. (1901), 49 W. R. 

395. 

Marine insurance .] — See Part II,, Sect. 26, 
ante. 

Fire insurance .] — See Part III., Sect. 10, ante. 

Life insurance .] — See Part IV., Sect. 15, ante. 


Sub-sect. 8. — ^Measure of Damages. 

3189. Proportion between injury A loss of life.] — 

Theobald v. Railway Passengers Assurance 
Co., No. 3133, ante. 

3190. Expenses A suffering through injury — 
Not loss of time or profit.] — Theobald v. Rail- 
way Passengers Assurance Co., No. 3133, ante. 


Sect. 2.— INSURANCE AGAINST UABILITY FOR 
ACCIDENTS TO THIRD PERSONS. 

Sub-sect. 1. — ^Meaning op ‘‘ Accident.” 

3191. Time policy — From A to certain date — 
What dates included.] — (1) A policy insured 
against ‘‘ claims for person^ injury in resi)ect of 
accidents caused by vehicles for twelve calendar 
months from Nov. 24, 1887,” to the amount of 
” £2^ in respect of any one accident.” A tramcar 


COBPN. (1902), 22 C. L. T. 280 : 4 
O. L. R. 140 ; <yBfd.,33 S. C. R. 263.— 
CAN. 

0 . Time for commencemeni of ac- 
ttoa.) — Atkinson ». Dominion of 
Canada Guarantee 8c Aocudknt Co. 
(1908), 16 O. L. R. 619 ; ll O. W. R. 

440.— CAN. 

d. Death tkrouph means exempted 
from risk^Neeeuiiy far ^>ecial pfeod- 
Where the tnsiirer who made a 
oeatuttot of oaoldeBt htsuranoe rellea 
tte afieved fact that the asanred 


came to his death throtigh some means 
which are excepted from the risk, sooh 
as sukdde, tbkt defence should be 
specifloally pleaded. — ^Mobetti «. 
Dominion op Canada Guabantrb 8c 
Accident Inbubanod Co., [192S1 8 
W. W. R. 1.— CAN. 


PART V. SECT. 1, SUB-SECT. 8. 

e. ComposUion accepted — Farther 
injttry debelopittp subsequeHUv.} — Phi. 
sustained inJuNee which he thouirht 
were merely temporal 8c aooepted 1125 


in settlement In full of his claim ajiainst 
deft. 00 . \mder a certain policy of 
aooldent insurance. More serious 
results developed after settlement 8c 
pltf. brought action to set aside above 
settlement Sc claimed payment of 1300 
per year during his lifetime, or, in the 
alternative 12,600 for permanent 
disability : — Held : defts. were liable 
to pay indemnity for subseQueut illness 
notwithstanding receipt. — Kent v. 
Ocean Accident & Guarantee Cokpn. 
(1910). 15 O. W. R. 177 ; 20 O. L. R. 
226.— CAN. 


D D 2 



404 


Insurance. 
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third persons : Suh -sects. 1 2. j 

was overturned, forty persons injured, & compensa- 
tion to the amount of £833 claimed. Defts. said 
the overturning was one accident, & refused to pay 
more than £250 : — Held : “ any one accident ” 
meant “ injury in respect of which a person claimed 
compensation,” & defts. were liable for the £833. 

(2) “ J^om ” held to exclude Nov. 1887, & 
to include Nov. 24, 1888, the day of the accident. 
— South Staffordshhie Tramways Go. v. Sick- 
XESS & Accident Assurance Assocn., [1891] 1 
Q. B. 402 ; 60 L. J. Q. B. 260 ; 64 L. T. 279 ; 65 
J. P. 372 ; 39 W. R. 292 ; 7 T. L. R. 267, C. A. 

Annotations: — As <o (1) Apld. Allen v. London Guarantee 

& Accident Co. (1912), 28 T. L. R. 254. As to (2) Conid. 

Sheffield Corpn. v. Sheffield Electric Llfirht Co., [1896] 1 

Ch. 203. 

3192. Any one accident or occurrence ** — 
Two injured by same occurrence.] — By a policy of 
insurance defts. insured the assured in respect of 
accidents caused by his employees when in charge 
of his horse-drawn vehicles. The total liability of 
defts. was limited to £300 for all claims for com- 
pensation & costs, charges, & expenses, paid or 
payable in respect of or ai'ising out of any accident 
or occurrence, & defts. were to be entitled, in the 
name & on behalf of the assured, to take over A 
have the absolute control of all negotiations & 
proceedings which might arise in respect of any 
accident or claim. There was a further provision 
that defts. might pay the maximum sum to the 
assured in the case of any one accident or occur- 
rence, & thereupon their liability in respect of that 
accident or occurrence should cease ; but if the 
assured desired defts. to continue the defence he 
should pay & make good all costs & expenses 
incurred thereby. Two persons who had been 
injured by an accident caused by a cart belonging 
to the assured brought actions against him 
claiming damages. The assured gave notice 
thereof to defts., & they defended the actions, the 
assured not being consulted nor having anything 
to say as to the advisability of defending the 
actions. The actions resulted in verdicts against 
the assured for £200 & £175 respectively. The 
costs in these actions recoverable by two pltfs. 
against the assured amounted to £218 ; & as he 
did not pay those costs an execution was levied on 
liis goods, & to get rid of this he had to pay the 
£218, which he now claimed to recover from defts. : 
— Held : although there were two accidents there 
was only one ” occurrence ” within the meaning 
of the policy, & therefore defts.’ limit of £300 
applied ; but defts. having defended the actions 
in the name of the assured without his consent 
they incurred a common law liability for the costs, 
& were therefore, liable to repay the £218 which 
the assured had been compelled to pay. — Allen 
V. London Guarantee & Accident Co., Ltd. 
(1012), 28 T. L. R. 254. 


3193. Accident through negligence of assured — 
Boating accident.] — Pltfs. were the proprietors of 
a water show consisting of a large lake & a water- 
chute. By a policy of insurance defts. agreed to 
pay to pltfs. any sums up to £1,000 for which they 
might become liable ‘‘ for personal injury caused 
to any person not in the service of the assured, by 
any accident to the boats & chutes used in the 
show.” A man who had liired a water bicycle on 
the lake was injured by a collision between a boat 
coining down the chute the water bicycle, owing 
to pltfs.’ negligence : — Held : this was an accident 
to the chute boat within the policy, & defts. were 
liable. — Captain Boyton’s World’s Water 
Show Syndicate, Ltd. v. Employers’ Liability 
Assurance Corpn., Ltd. (1896), 11 T. L. R. 384, 
C. A. 

3194. Motor accident.] — Tinline v. White 

Cross Insurance, No. 3214, 'post. 

Compare Pai’t V., Sect. 1, sub-sect. 4, B., ante. 


Sub-sect. 2. — Limitation of Insurers’ 
Liability. 

3195. Any one accident — Several Injured by one 
occurance — ^Several claims for compensation.] — 

South Staffordshire Tramways Co. v. Sickness 
& Accident Assurance Assocn., No. 3191, ante. 

3196. Express conditions in policy — Workmen’s 
compensation insurance — Keeping of wages book.] 
— ^An employer insured against his liability under 
the Workmen’s Compensation Act, 1897 (c. 37), 
or at common law, in respect of accidents to his 
workmen. The proposal stated that the total 
estimated amount of wages paid annually by the 
assured was £3,000, & he agreed to pay a premium 
of 5s. 6d. per cent, on the total amount of wages 
paid, &- to render at the end of each year an account 
of the wages paid. The first payment ” on account 
of premium ” was £8 5s., which was 5s. Qd. on the 
£3,000 estimated amount of wages. The assured 
ceased to insiire at the end of the second year : — 
Held : the assured was bound to render an account 
of the wages actually paid during the two years. — 
General Accident Assurance Corpn., Ltd. v. 
Day (1904), 21 T. L. R. 88. 

3197. Whether condition pre- 

cedent.] — Claimant effected a policy of insurance 
with an insurance society against liability under 
the Workmen’s Compensation Act, 1906 (c. 58). 
He only employed one person, his son, who was 
paid £75 a year. The son having been injured in 
the course of his employment, claimant had to pay 
him compensation under the Act. The society 
refused to pay on the ^ound of non-compliance 
with the following condition in the policy, which 
declared it & other clauses to be conditions 
precedent to the society’s liability under the 
poUcy : — “ ITie first premium & all renewal 


PART V. SECT. 2, SUB-SECT. 1. 

31941. Accident through negligence 
of assured — Motor accident.] — Deft. C5o, 
agreed to indonmily pltl. airaiust Iobh 
by reason of the liability imposed upon 
him by law lor damages on accoimt of 
bodily Injuries accidentally sustained, 
including death. Pltf. wmle driving 
his automobile \mon a public highway 
struck Sc injured a man who died as 
the result of his injuries. Pltl. sullerod 
judgment for damages in respect of the 
injury to the man having paid the 
amoimt, sued deft. co. therefor. Pltf. 
w'aa drunk when he struck the man Sc 
woe driving at an excessive speed : — 
Held : contrary to public policy that 
pltL should bo indemnified against bis 


o>vn criminal act. — O’Hearn v. York- 
shire Insurance Co. (1921), 67 

D. L. R. 735 ; 61 O. L. 11. 130.— CAN. 

f. Accident to employee — Comnuyn 
employment.] — Pltf. sued for a per- 
sonal injury, which by his statement 
of claim he idleged he had received 
wh^ acting as conductor of a street 
railway car operated by • defts., by 
reason of the negligence of a servant 
of defts., who was driving a scavenger 
waggon used by defts, : — Held : the 

oUcy did not cover injuries accruing 
y reason of the negligence of defts. or 
their servants in other branches of their 
service. — Pkbouson v, Toronto (City) 
(1891), 14 P. R. 858.— CAN. 

g. — — — An insurance policy 


against loss for " damages " paid to an 
employee covers the case of moneys 
paid imdor Workmen’s Compensation 
Act. — Chamberlain v. Noetr Ameri- 
can AcemBNT Insurance Co. (1916), 
34 W. L. R. 666 ; 10 W. W. R. 687 ; 
28 D. L. R. 248; 9 Alta. L. R. 638.— 
CAN. 

h. .] — African Guarantee Sc 

Indemnity Co^ Ltd. v. Moni (1916), 
App. D.-— 6. AJF» 

PART V. SECT. 2, SUB-SECT. 2. 

k. Express conditions in policy — 
Workmen's compensation insurance.']^ 
Defts. agreed by an employer’s In- 
demnity policy of Insurance to in- 
demnify pltfs. against their liability^ 
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E remiuins that may be accepted are to be regulated 
y the amount of wages & salaries &> other earning 
paid to employees by the insured during each 
period of insurance. Iho name of every employee 
& the amount of wages, salary, & other earnings 
l^aid to him shall be duly recorded in a proper 
wages book. The insured shall at all times allow 
the society to inspect such books, & shall supply 
the society with a correct accoimt of all such 
wages, salaries, & other earnings paid during any 
period of insurance within one month from the 
expiry of such period of insurance, &, if the total 
amount so paid shall differ from the amount on 
which premium has been paid, the difference in 
premium shall be met by a further proportionate 
payment to the society or by a refimd by the 
society, as the case may be.” No wages book was 
kept by claimant : — Held : claimant was entitled 
to indemnity by the society from liability to pay 
compensation, ^ the sole object of the condition 
was to provide for the adjustment of premiums, & 
compliance \^ith the clause was not a condition 
precedent to liability. 

As the policy clearly & unmistakably pronounced 
the clause to be a condition precedent, there was 
no reason why it should be declared to be other- 
wise, & the society, therefore, was not liable 
(Fletcher Moulton, L.J.). — Re Bradley & 
Essex & Suffolk Accident Indemnity Society, 
[1912] 1 K. B. 415 ; 81 L. J. K. B. 523 ; 105 L. T. 
919 ; fnd) nom. Bradley v. Essex & Suffolk 
Accident Indemnity Society, Ltd., 28 T. L. B. 
175, 0. A. 

Annotation Refd. Re United London & Scottish Insce. 
(1915), 31 T. L, R. 202. 

3198. Forwarding every notice or 

Information regarding claim — Request for arbitra- 
tion.] — By the terms of a policy of insurance against 
claims arising under the Workmen’s Compensation 
Act, 1906 (c. 68), it was provided that the assured 
should forward to the insurance co. ‘‘ every written 
notice or information as to any verbal notice of 
claim arising through any accident ” covered 
under the policy, & should also give all such 
information & assistance as the co. might require 
to enable the co. to settle or resist any claim as the 
co. might think fit. 

An accident having happened to a workman in 
the employment of the assured, proceedings under 
the Workmen’s Compensation Act were instituted 
against him in the county ct., & a notice of claim, 
accompanied by a request for arbitration, were 
sent to him by the registrar. The assured for- 
warded the notice of claim to the insurance co., 
but not the request for arbn. In arbn, proceedings 
by the aasured under the policy to recover 
the amount of compensation which ho had 
been compelled to pay, the co. resisted liability, 
on the ground that the assured had not com- 
plied with the conditions of the policy by reason 
of the fact that ho had not forwarded to them 
the request for arbn. A special case for the 
opimon of the ct. having been stated by the 
arbitrator : — Held : the request for arbn., being 
only a step in procedure, was not a written notice 
of claim within the meaning of the policy & the 
award must be in favour of the assured. — 
Wilkinson v. Car & General Insurance Corpn., 


Ltd. (1913), 110 L. T. 468 ; 8\jd> nom. Re Wilkin- 
son & Car & General Insurance Corpn., 68 
Sol. Jo. 233, D. C. 

8199. Notice of aootdent — Sufflclenoy 

of notice.] — Applts. took out a policy of insurance 
against liability in respect of injury to any work- 
men in their employ imder {irUer alia) the Work- 
men’s Compensation Act, 1897 (c. 37), with resp. 

CO. 

Clause 3 of the policy provided that the employer 
was ” to give immediate notice to the co. of any 
accident causing injury to a workman,” & that 
‘‘time shonld be the essence of this condition.” 
At the foot of the policy there was a notification 
that every notice to be given by the assured should 
be in writing sent by post to, or delivered at, the 
head office of the co. 

An accident having happened to a workman of 
applts. on Oct. 10, 1900, on Oct. 16 applts. notified 
the fact of the accident by telephone to the person 
who had introduced the insurance co. to them. 
Applts. received a notice in writing from the 
workman of his intention to claim compensation 
on Dec. 1, 1900, & they forwarded that notice to 
resp. co. on Dec. 4. 

An award under the Act of 1897 having been 
made in favour of the workmah, applts., the 
employers, claimed to be indemnified by the 
insurance co : — Held : the giving of immediate 
notice of the accident was a condition precedent 
to the employers’ right to indemnity under the 
policy, the communication to the person who had 
introduced applts. to the co. was no notice to the 
CO. at all, & under the circumstances the co. were 
not liable. — Re Williams & Lancashire & 
Yorkshire Accident Insurance Co.’s Arbitra- 
tion (1902), 61 W. R. 222 ; 47 Sol. Jo. 110. 

3200. Impossibility of com- 

pliance.] — A policy of insurance covering the 
liability of an employer to compensate his work- 
men for injuries by accident in the comse of their 
employment was made subject to a condition that 
the employer should give immediate notice of any 
accident causing injury to a workman, & to a 
further condition that the observance & per- 
formance by the employer of the times & terms set 
out in the policy, so far as they contained anything 
to be done by the employer, were the essence of the 
contract. 

On Dec. 28, 1904, the employer signed a proposal 
form for the insurance & received a covering note, 
to which no conditions wore attached. On 
Jan. 3, 1905, the insurers sealed, & on Jan 9 
delivered to the employer, the policy in question, 
which expressed that it was to he in force from 
Jan. 1, 1905, to Jan. 1 in the following year. On 
Jan. 2, 1905, a workman in the employ of the 
assured was injured by an accident wMch was 
believed to be slight, & of which notice was not 
given at the time to the insurers. Dangerous 
symptoms supervened, &; the injured workman died 
on Mar. 15 ; notice of the accident was given by 
the employer to the insurers on Mar. 14, the day 
before the workman’s death. The insurers 
repudiated aU liability under the policy, on the 
ground, among others, that immediate notice of 
the accident was not given by the employer in 
accordance with the condition in the policy, & 


under Workers* Compensation Act, 
1905. A workman was run over & 
kfiled. It was a condition of the policy 
that pltfs. should take ail reasonable 
precautions to prevent accidents : — 
Held : the accident having been caused 
by the nerilfifenoe Sc want of care on 
pltfs.* pai% they were not entitled to 
succeed.- -RocKHAMPTO.v Corpn. v. 


Yorkshirk Insurance Co., Ltd. 
(1910), 11 C. L. R. 504.— AUS. 

1. .1 — The implioation 

from a condition in an employer’s 
liability accident policy that “ the 
employer shall at the cost of the co., 
insurers, render them every assistanoe 
in his power In oarrylnff on any suit 
they nllS>U undertoke ** is that the 


employer shall not assist the opposite 
side. — Talbot v, London Guarantee 
& Accident Co., 17 C. L. T. Ooc. N, 
216.— CAN. 

m. .1 — Wythe v. Manu- 
facturers* Accident Insurance Co. 
(1894), 26 O. R. 153.— CAN. 

n, .I^Morrison 8c Mason 
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third persons : Sub-sects. 2 3.] 

that the condition was a condition precedent to 
the right of the employer to recover. A claim for 
compensation by the widow was properly settled 
by the employer for a reasonable sum, & the claim 
of the latter against the insurers was referred to 
an arbitrator under the arbn. clause in the policy. 
The arbitrator held that the condition as to giving 
immediate notice of injury was a condition 
precedent, but stated his award in the form of a 
special case for the opinion of the ct., which 
reversed the arbitrator’s decision. Upon appeal 
by the insurers; — Held: (1) in the absence of 
evidence that the employer either knew of, or had 
the opportunity of Imowing of, the existence of 
the condition at the date of the accident, the 
condition was one with which it was impossible 
to comply ; (2) as regards a risk which resulted 
in a claim before the insured had knowledge of the 
condition, the true inference was that the insurers 
never imposed the condition on the employer, & 
the latter was therefore entitled to recover on the 
policy. 

Qu. : whether upon the construction of the 
policy as a whole, apart fi*om the particular 
circumstances, the condition was a condition 

E recedent . — Re Coleman’s Depositories, Ltd. & 
(TFE & Heai.th Assurance Assocn., fl907] 2 
K. B. 798 ; 76 L. J. K. B. 865 ; 97 L. T. 420 ; 23 
T. L. R. 638, C. A. 

3201. Proviso against admission of liability 

—By agent of assured— Admissibility of signed ad- 
mission.] — An admission of liability, made by a 
driver of a traction engine after a collision caused 
by his negligence, is not a breach of a condition 
contained in a policy of insurance made with his 
employer that the assured shall not by his agent 
make any admission of liability, unless the 
admission is authorised by the employer. 

Under a policy of insurance defts. were to be 
indemnified against damage for which they might 
be liable by reason of a collision with their traction 
engine, provided that the assured should not, by 
himself or his agent, make any admission of 
liability to any person in respect of whom in- 
demnity might be claimed under the policy. After 
a collision between the traction engine & plaintiff’s 
motor car, caused by the negligence of defts.’ 
driver, pitf. wrote out, &; the driver, who was 
illiterate, signed with a cross, a document in which 
the driver admitted that he was negligent & 
responsible for the collision. In an action for 
damages brought by pltf. against defts., & which 
was settled by defts. paying him a reasonable sum 
therefor, defts. claimed from the insurers, as third 
parties, indemnity for such payment, & the 
insurera repudiated liability on the ground that 
the driver’s admission of liability was a breach of 
the proviso in the policy ‘.—Held : as the driver 
had not defts.’ authority to make the admission 
of liability , & the document signed by him was not 
part of the res gestce & therefore was not admissible 
in evidence against the defts., the insurers must 
indemn^ defts. in respect of the moneys paid to 
the plaintiff. Semble : an agent’s admission of 
liability, if part of the res ge^ce^ would not be a 
breach of such proviso, unless expressly authorised 


by the principal. — Tustin v. Arnold & Sons 
(1916), 84 L. J. K. B. 2214 ; 113 L. T. 06 ; 31 
T. L. R. 388. 

8202. Truth of statements in proposal — 

Misstatement.] — Dawsons, I/td, v. Bonnin, No. 
2553, ante. 

8203. Reinsurance of risk — ^Notice by reinsured 
as to defending action & incmrence of costs.] — 

PItfs., an insurance co., insured a tramway co. 
against libllity for accidents & litigation expenses, 
& deft. & other underwriters reinsured pltfs.’ 
liability in excess of £260 in respect of any one 
accident up to £760 in any one year. A clause 
attached to the reinsurance policy provided that 
in the event of a claim occurring likely to exceed 
£250 no costs should be incurred v^thout the 
consent of the underwriters, & that if the claim 
became adjustable before going into ct. for not 
more than £150 no costs should be payable by the 
underwriters, but if it became so adjustable for 
more than £250 the underwriters, if they consented 
to the continuance of the proceedings, should 
contribute a proportion of the costs. In Apr. 
1914, a claim for £1,760 was made against the 
tramway co. by the dependants of a man who died 
as the result of an accident, &> notice of the claim 
was given to pltfs. In Nov. 1914, the dependants 
began an action against the tramway co. to recover 
£1,760, & the co. put in a defence. In Apr. 1915, 
after the date of the trial had been fixed, pltfs. for 
the first time gave notice to the underw'riters, & 
the latter replied that having had no previous 
notice they must not be taken to acquiesce in the 
litigation. Ultimately, in Feb. 1917, judgment 
was given against the tramway co. for £200 & 
£431 costs. Pltfs. paid to the tramway co. these 
sums, together with the tramway co.’s costs, a 
total of £952, & claimed from deft, his proportion 
of £702, being the excess over £260 ; — Held : os 
no notice of the intention of pltfs. to defend the 
action, or that pltfs. were incurring costs, had been 
given by pltfs. to deft., pltfs. could not recover. — 
British General Insurance Co. v. Mountain 
(1919), 86 T. L. B. 171 ; 64 Sol. Jo. 170, H. L. 


Sub-sect. 8. — Subrogation of Workmen on 
Bankruptcy op Employers. 

See Workmen's Compensation Act, 1906 (c. 68), 
8. 5. 

8204. Workmen’s rights against insurers — Ex- 
tent of right — No greater rights than employer.] — 

The effect of Workmen’s Compensation Act, 1897 
(c. 37), is to subrogate the workman to the rights 
of the employer against his insurers ; the workman 
has no larger rights against the insurers than the 
employer has. — -Morris v. Northern Employers’ 
Mutual Indemnity Co. (1902), as reported in 
71 L. J. K. B. 733 ; 18 T. L. R. 635 ; 4 W. C. C. 
38, C. A. 

8206. .] — In the case of bkpey. 

or winding up of an employer, who is insured, 
Workmen’s Compensation Act, 1906 (c. 68), s. 5, 
only gives the workman the same right against 
the insurers as the employer would have had. 
Where a policy of insurance contains a clause that 
any dispute between the insured & the insurers 


V. Scottish Employers 
ETC. Assurance Co. 
of Sess.) 212; 26 

SCOT. 


Liability, 
^ 18^), ^6 R .^( a . 


161. 


o. Notice thed employee has left ser- 
vice ^ed upon by insurers — Insurers 
"hot liable.] — Wojcjk v, Anthkb 


,o ^ h. R. 84 

66 0. L. R. 660.— can. 

p. Measure of damages.] — No 
SpoTiA Tramways, bto. Co., Ltd. 

bto._Co., L^ 

T^AN," 


PART V. SECT. 2, SUB-SECT. 8. 

q. Workmen’s rights against insurers 
— Extent of right.] — A workman 
raised on action of dama«res for 
personal injury against the employer. 
A; obtained decree agalxist him for a 
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shall be referred to arbn. under the Arbitration 
Act, 1889 (c. 49), & that an award under that Act 
shaU be a condition precedent to any right of 
action against the assured, & there is a bond fide 
dispute, a workman cannot take proceedings in 
the county ct. to have compensation awarded until- 
th e matter has been referred to arbn. under the 
Arbitration Act, 1889 (c. 49), & an award obtained. 
— King v. Phcenix Assurance Co., [1910] 2 K. B. 
006 ; 80 L. J. K. B. 44 ; 103 L. T. 53 ; 3 B. W. 
C. C. 442, C. A. 

Annotaiiona : — Befd. Dafl v. Midland Colliery Owners' Mutual 

Indemnity Co. (1913), 82 L. J. K. B. 1340 ; Craig v. 

Royal Insoo. (1914), 84 Ij. J. K. B. 333 ; Pailin v. Northern 

Employers’ Mutual Indemnity Co., [1925] 2 K. B. 73. 

3206 . Mutual insurance society — 

Accident while protection existing.] — A colliery co. 
were members of resp. co., & as such members 
were entitled to an indemnity against all proceed- 
ings, costs, damages, claims & demands in respect 
of compensation resulting from any accident to 
their workmen. By the arts, of assocn, “ When- 
ever a member’s protection has been deteimined 
... he shall not be entitled to any indemnity in 
respect of any accident.” The colliery co. made 
default in payment of a call, & resp. co. removed 
their name from the list of protected mines & 
works. The colliery co. was afterwards wound 
up. Resp. co. had become liable to pay an 
indemnity to the colliery co. in respect of an 
accident to applt., one of their workmen, which 
occurred while the colliery co. were still members 
of resp. co. ; — Held : the cause in the ait/S. of 
assocn. referred to accidents happening after tlie 
protection had been determined, not to accidents 
which had happened while it was existing, & on 
the winding up of the colliery co. resp. co. were 
liable to pay compensation to applt. under 
Workmen’s Compensation Act, 1906 (c. 58), s. 5. 
— Dapf V. Midland Colliery Owners’ Mutual 
Indemnity Co. (1913), 82 L. J. K. B. 1340 ; 109 
L. T. 418 ; 29 T. L. B. 7.30 ; 57 Sol. Jo. 773 ; 6 
B. W. C. C. 799 ; 20 Mans. 303, H. L. 

Annotation : — ^Expld. & Distd. Pallin v. Northern Employers’ 

Mutual Indemnity Co., [1926] 2 K. B. 73, The accident 
%■ In Dajf’a Case was the subject of a real Insurance of 

extraordinary accidents, not like this, an ordinary accident 

with its consequences (Sciujtton, L.J.). 

3207 . Right to prove in employer’s 

estate.] — The effect of Workmen’s Compensation 
Act, 1906 (c. 68), s. 6 (l),i8 to give to the workman 
a right to enforce the policy against the insurance 
co., in substitution for the right which he possessed 
before the Act of proving against the estate of a 
bkpt. employer. The sect, does not give the 
workman merely an additional right, or, in other 
words, an option either to prove against the bkpt. 
employer’s estate or to claim against the insurance 
co. — Craig v. Royal Insurance Co., Ltd. (1914), 
84 L. J. K. B. 333 ; 112 L. T, 291 ; 8 B. W. C. C. 
339 ; [1915] H. B. R. 67. 

3208 . .] — The effect of Work- 

men’s Compensation Act, 1906 (c. 58), s. 5, is that 
where an employer has entered into a contract 
with any insurers in respect of any liability under 
the Act, in the event of the employer becoming 
bkpt., or, being a co., having commenced to he 
wound up, the claim of a workman for compensa- 
tion is against the insurers only. He has no right 
to prove in the bkpey. or liquidation of the 
employer except in the case provided for by 
sub -sect, 2 , which applies only when the insurance 
does not cover the whole of the employer’s 


liability.— -Ra Pethicic, Dix & Co., Burrows’ 
Claim, [1916] 1 Ch. 26; nom. Re Pethick, 
Dix & Co., I^td., Burrows v. Pethick, Dix & 
Co., Ltd., 84 L. J. Ch. 285 ; 112 L. T. 212 ; 59 
Sol. Jo. 74 ; 8 B. W. C. C. 337 ; [1915] H. B. R. 
59. 

Annotaiimi : — ^Apld. Re Renishaw Iron Co. (1916), 61 Sol. 

Jo. 147. 

3209. .] — The effect of Work- 
men’s Compensation Act, 1906 (c. 68), s. 6, is that, 
where an employer has entered into a contract 
with any insurers in respect of any liability under 
the Act, in the event of the employer becoming 
bkpt., or, being a co., having commenced to be 
wound up, the claim of the workman is against 
the insurers only, whether in liquidation or not. 
He has no right to prove in the bkpey. or liquida- 
tion of the employer, except in the case provided 
for by sub-sect. 2, which applies only when the 
insurance does not cover the whole of the 
employer’s liability. It makes no difference that 
the insurers have gone into liquidation before the 
bkpey. or liquidation of the employer. — Re 
Renishaw Iron Co., Ltd., [1917] 1 Ch. 199 ; 
80 L. J. Ch. 190 ; 115 L. T. 755 ; 61 Sol. Jo. 147 ; 
Bid) nom. Re Renishaw Iron Co., Wilson v. 
Renishaw Iron Co., 10 B. W. C. C. 20. 

3210. Must arise in respect of insurance 

contract.] — The workman was injured by an 
accident arising out of & in the course of his 
employment in 1913. The employers were 
members of applt. Indemnity Co., who paid 
compensation thereafter until Sept. 1921, when 
in consequence of the employers being in default 
in their contributions, applts., by virtue of powers 
contained in their arts, of assocn,, determined the 
employers’ protection & ceased making the 
payments. In respect of accidents of the nature 
of this one, these payments were made out of a 
fund to which the employers were liable to 
contribute all sums which were paid on their 
behalf, an account of disbursements & receipts 
being kept. On Oct. 5, 1921, a receiver was 
appointed on behalf of the debenture holders of 
the employers’ co., but the Indemnity Co. were, 
for the purposes of the arbn., prepared to assume 
that the employers wore in fact in liquidation ; — 
Held : ( 1 ) the contract between the employers & 
the Indemnity Co. in respect of this accident was 
not one of insurance & therefore Workmen’s 
Compensation Act, 1906 (c. 58), s. 5 (1), did not 
apply in favour of the workman ; (2) since the 
money ultimately payable as compensation was in 
fact payable by the employer himself, & since under 
the proviso to sect. 6 (1) of the Act of 1906, the 
workman could not establish a greater liability 
against the Indemnity Co. than the latter would 
be under to his employer, the Indemnity Co. were 
not liable to the workman. — Pailin v. Northern 
Employers’ Mutual Indemnity Co., [1925] 2 
K. B. 73 ; 133 L. T. 77 ; 69 Sol. Jo. 427 ; 18 
B, W. C. C. 32, C. A. 

3211 . Insurers in liquidation before em- 

ployers.] — ^An employee of a colliery co., which had 
taken out a policy indemnifying it against all sums 
payable under the Workmen’s Compensation 
Act, 1 900 (c. 68), met with an accident permanently 
injuring him in a mine on Aug. 28, 1910. On 
Dec. 20, 1910, the assuraneb co. went into liquida- 
tion. The colliery co. went into liquidation in 
Feb. 1912. The employee claimed the value of an 
annuity of £46 per annum, £979. The liquidator 


sum of damaffos & for hia expenses, become insolvent the workman raised the action was competent. — Kerr 

The defence was in fact conducted & a separate action agrainst the insurance t?. Employers Liability A^vr^ob 

controlled by the insurance oo. in name co. for the purpose of recoverime his Co. (1899), 37 Sc. L. R. 21. — SOOT, 

of the employer. The employer having: expenses in the original action : — Seld : 
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Insurakce. 


Sect, 2. — Insurance against liability for accidents to 
third persons: Sub^secfs. 3 4. Part VJ, 

Sect, 1.] 

admitted the claim as to £697 11«. 7d., deducting 
£54 paid by the colliery co. before it went into 
liquidation from £751 11«. 7d., the value of the 
annuity after deducting 25 per cent, in accordance 
with the Assurance Companies Act, 1909 (c. 49), 
s. 17, which enacts that where an assurance co. is 
being wound up the value of the policy shall be 
estimated as provided by the sixth schedule, & 
in the sixth schedule (D) as respects employers’ 
liability policies provides for the purchase of an 
annuity equal to 76 per cent, of the annual value 
of the weekly payment. The question was 
whether the worl^an was entitled to the full 
value of the annuity as from the date when the 
colliery co. went into liquidation, or whether he 
was only entitled to 75 per cent, from the date the 
assurance co. went into liquidation : — Held : the 
liability of the assurance co. must be ascertained 
at the date it went into liquidation & the deduction 
of 25 per cent was right, but the deduction of the 
£54 was wrong. — lie Law Car & General Insur- 
ance CoRPN., Ltd. (1913), 110 L. T. 27 ; 58 Sol. Jo. 
251. 

3212. .] — Re Renishaw Iron Co., 

Ltd., No. 3209, ante. 

3213. Insurers* rights against workmen — En- 
forcement of arbitration proviso.] — King v. 
Phcenix Assurance Co., No. 3205, ante. 


Sub-sect. 4. — ^Motor Insurances. 

3214. Validity — Not against public policy.] — 

By a policy of insurance the assured was entitled 
t-o be indemnified against {inter alia) sums which 
he should become legally liable to pay to third 
parties as compensation for “ accidental personal 
injury ” caused through the driving of his motor 
car. While driving his car at an excessive speed 
the assured knocked down three persons, injuring 
two & killing one, & in respect of this occurrence he 
was convicted of manslaughter on his own con- 
fession. Actions having been commenced against 
him by the injured persons & by the representative 
of the person who was killed for damages, the 
assured sued the insurance co. for a declaration 
that he was entitled to be indemnified in respect 
of those claims: — Held: (1) the policy protected 


the assured against the civil consequences of 
accidents due to negligence, whether slight or 
great ; (2) the injuries to the two persons & the 
death of the third were due to an “ accident *’ 
within the meaning of the policy ; (3) a policy 
covering risks of this nature was not void as against 
public policy ; (4) the assured was entitled to the 
declaration claimed. — Tinline v. White Cross 
Insurance, [1921] 3 K. B. 327 ; 90 L. J. K. B. 
1118 ; 126 L. T. 632 ; 37 T. L. R. 733 ; 26 Com. 
Cas. 347. 

3215. Life Insurance Act, 1774 (c. 48).] — 

The owner of a motor car took out a policy of 
insurance by which the insurers agreed to in- 
demnify him against damage to, or loss of, his 
motor car, & by clause 2 against all sums for which 
the insured or any licenced personal friend or 
relative of the insured while driving the car with the 
insured’s general knowledge & consent shall 
become legally liable in compensation for . . . 
accidental bodily injury caused to any person. 

During the currency of the policy, & while the 
car was being driven by the insured’s sister, a 
licenced driver, with his general knowledge & 
consent, an accident happened which caused 
personal injuries to third persons, & in respect of 
which those persons recovered damages against 
her. The insured claimed that the insurers were 
liable under the policy to indemnify his sister & to 
pay to her or to him as trustee for her the amount 
of those damages : — Held : { 1 ) the terms of the 
policy applied to the event that happened ; (2) the 
pohey was an insurance on goods — namely, the 
motor car — within sect. 4 of above Act, & only 
incidentally against third party risks, & did not 
come within the earlier sects, of that statute ; 
(3) the insurers were therefore liable to pay to the 
insured as trustee for his sister the amount payable 
under the judgment against her. — Williams v. 
Baltic Insurance Assocn. op London, I/td., 
[1924] 2 K. B. 282 ; 93 L. J. K. B. 819 ; 131 L. T. 
071 ; 40 T. L. R. 668 ; 68 Sol. Jo. 814 ; 29 Com. 
Cas. 305. 

3216. Protection against civil consequences — 
Whether slight or great.] — Tinline v. White 
Cross Insurance, No. 3214, ante. 

3217. Motor driven by relation of assured — With 
assured’s authority.] — Williams v. Baltic Insur- 
ance Assocn. of London, Ltd., No. 3216, ante. 

Right of assured to prove In liquidation of in- 
surers.] — See Companies, Vol. X., p. 1089, No. 
7623. 


PART V. SECT. 2, SUB-SECT. 4. 

r.^ ConditUm aa to bringing action — 
Giving third party notice auffleient .] — 
Piper v. Spence, (1925J 1 D. L. R. 
334 ; 1 W. W. R. 521.— CAN. 

t. UnliccTiced driver knotuingly em- 
ployed.] — -The fact that a texlcab 
owner employed a chauffeur knowing 
that he was not a licenced driver & 
thereby violated a city bye-law ; — 
Held : not to prevent him from 
recovering under a policy of indemnity 
insurance the amount of a Judgment 
obtained against him In an action for 
damages for personal injuries caused 
by the negligence of such driver. — 
Maclurb V. General Accident As- 


surance Co. OF Canada, [1925] 3 
D. L. R. 133 ; 2 W. W. R. 145 ; 35 
B. C. R. 33.— CAN. 

a. " Sole unconditional owner ” — 
Buyer under conditional sale agree- 
ment.] — An insured under an auto- 
mobile liability policy who Is in pos- 
session of the automobile under a 
conditional sale agreement Is the sole 
& imoonditioual owner thereof within 
the meaning of a condition in the 
policy which provides that “ the 
insurers shall not be liable if the interest 
of the insured is other than uncon- 
ditional & sole ownership." — Forsyth 
V. Imperial Guarantee & Accident 
Insurance Co. op Canada, [19251 4 
D. L. R. 479 ; 3 W. W. R. 069.— CAN. 


b. Misstatement as to previous ac- 
cident.] — Where a propos^ in writing 
for the insurance against accident of a 
motor char-a-banc was made & signed 
with a warranty that the statements 
& particulars therein contained were 
true, & reference was made to a previous 
accident but it was not stated that 
there had been any damage to the 
car : — held : this was a wilful mis- 
statement Invalidating the policy, — 
Furky v. Eagle, Star Sc British 
Dominions Insurance Co. (1922), 56 
I. L. T. 109.— IR. 

o. Construction of policy.] — Inqjjs 
Brothers & Co., Ltd. v. Liverpool, 
London & Globe Insurance Co., 
Ltd., [1924] N. Z. L. 11. 455.— N.Z. 
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Part VI. — Guarantee Policies. 


Sect. 1.— IN GENERAL. 

3218. Contract of indemnity.] — Macvicar v. 
Poland (1894), 10 T. L. R. 666. 

8219. -In Nov. 1897, a guarantee society 

grated a policy of insurance of a mtge. on a 
public-house. By a treaty of reinsurance made 
in June, 1898, between the guarantee society A; 
a reinsurance co., & fixed to commence from May 
16, 1888, the co. agreed, subject to cert-ain stipula- 
tions, to reinsure certain risks, including those 
under mtge, insurance policies. The liability of 
the CO, was to commence simultaneously with that 
of the society provided that advice of the issue of 
fresh policies or cover notes was dispatched to the 
CO. within a certain time, it being however agreed 
that if through inadvertence reinsurance was 
omitted the co. would, on certain conditions, hold 
the society covered for twelve months. Notifica- 
tion of reinsurances was to be forwarded to the 
co. on a certain form at least once a week & notifica- 
tion of renewals was to be forwarded to the co. on 
a similar form. In NoV. 1901, the original 
mtgors. of the public-house were released & a 
fresh mtge. to the same mtgoes. was executed by a 
new mtgor., there being several variations in the 
new as compared with the old mtge., <te a fresh 
policy of insurance of the new mtge. was granted 
by the society. Reinsurance of the new policy 
was effected by the society with the co., but all 
material facts relating to the risk were not disclosed 
by the society to the co. Jn 1908 the mtgees. 
called in their mtge. & the society became liable 
to make a payment under the policy. In the 
following year the co. repudiated liability to the 
society. On a case stated in an arbn. between 
the society & the co. : — Held : the reinsurance 
treaty was a contract of indemnity only & did not 
create a fiduciary relationship between the parties, 
the right of the society to call for an indemnity 
did not include risks undertaken before the date 
fixed for the commencement of the contract, but 
the substance of the insurance of Nov. 1901, was 
not the same as that of the insurance of Nov. 1897, 
& the CO. was liable under the treaty to pay their 
quota of the loss due from the society to the 
insured. — Law Guarantee Trust & Accident 
Society, Ltd. v. Munich Reinsurance Co. (1916), 
31 T. L. B. 572. 

See, further, Guarantee, Vol. XXVI., p. 12, Nos. 
14, 15. 

3220. Uberrima fldes — Whether applicable.] — 

There are some contracts in which our cts. of law 
& equity require what is called vherrima fidea to 
be shown bj?^ the person obtaining them. . . . 
Of these ordinary contracts of marine, fire & life 
insurance are examples, & in each of them the 
person desiring to be insured, m\ist, in setting forth 
the risk to be insured against, not conceal any 
material fact affecting the risk known to him. On 
the other hand, ordinary contracts of guarantee are 
not amongst those requiring uberrima fidea on the 
part of the creditor towards the surety & mere 
non-communication to the surety by the creditor 
of facts known to him affecting the risk to be 


undertaken by the surety will not vitiate the 
contract, unless there be fraud or misrepresenta- 
tion, & misrepresentation undoubtedly might be 
made by concealment. But the difference between 
these two dieses of contract does not depend upon 
any essential difference between the word 
“ insurance ” & the word “ guarantee.” There 
is no magic in the use of these words. The words 
to a great extent have the same meaning & effect ; 
& many contracts like the one in the case before us 
may with equal propriety be called contracts of 
insurance or contracts of guarantee. Whether 
I the contract be one requiring uberrima fidea or not 
1 must depend upon its substantial character & 

, how it came to bo effected (Romer, L.J.). — 
Seaton v. TIe4th, Seaton v. Burnand, [1899] 
1 Q. B. 782 ; 08 L. J. Q. B. 631 ; 80 L. T. 679 ; 47 
W. R. 487 ; 15 T. L. R. 297 ; 4 Com. Cas. 193, 
C. A. ; on appeal, anb nom. Seaton v. Burnand, 
Burnand v. Seaton, [1900] A. C. 135, H. L. 
Annotaiions Consd. Parr's Bank r. Albert Mines SyntUcate 
(1900), 6 Com. Cas. 116 ; Rt Denton’s Estate, Licenses 
Inscc .Corpn. & Guarantee Fund tj. Denton, [19041 2 Ch. 
178. Held. London General Omnibus Co. v. Holloway, 
[1912] 2 K. B. 72 ; Yorke v. Yorkshire Insco., [1918] 1 
K. B. 662. Mentd. Floyd v. Gibson (1909), 100 L. T. 761 ; 
Cantlere Meccanico Brlndlsino v. Janson, [1912] 3 K. B. 
452 ; Banbury v. Bank of Montreal, [1918] A. C. 626 ; 
Wilson V. United Counties Bank, [1920] A. C. 102 ; York- 
shire Insce. V. Craine, [1922] 2 A. C. 541. 

3221. Reinsurance of risk — Fiduciary relation- 
ship — Whether created between assured & reinsured. 

— A brewery co. made a debenture issue with a trust 
deed of which an assurance society were the 
trustees. By a contract indorsed on each deben- 
ture the society guaranteed the registered holder 
payment of the principal & interest secured by the 
debenture if the brewery co. should make default. 
The society received for tliis guarantee a considera- 
tion in the nature of an annual premium, & also 
an annual fee for acting as trustees, the payment 
of which was provided for by the trust deed. The 
society then reinsured part of their risk under 
their guarantee with another insurance co. 
Subsequently both the brewery co. & the society 
went into liquidation, & the debentures remained 
unpaid. 

A purchaser of all the debentures of the brewery 
CO. proved in the liquidation of the society for the 
amount duo under the debentures after deducting 
the value of his securities & his proof was admitted. 
He also claimed to be entitled, as against the 
general creditors of the society, to the benefit of 
all reinsurances effected by the society in con- 
nection with the debentures : — Held : he was not 
so entitled. Although under the trust deed there 
was a fiduciary relation between the society & the 
debenture-holders, there was no fiduciary relation 
between them under the contract by which the 
payment of the debentures was guaranteed. — 
Re Law Guarantee Trust & Accident Society, 
Godson’s Claim, [1915] I Ch. 340 ; 84 L. J. Ch. 
510; 112 L. T. 537 ; 59 Sol. To. 234; [1916] 
H. B. R. 103. 

3222. ,] — Law Guarantee Trust 

& accident Society, Ltd., v, Munich Reinsur- 
ance Co., No. 3219, ante. 


PART VI. SECT. 1. 

8220 i. Vherrima fidea — Whether ap- 
lioable .] — London West Village v. 
ONDON Guarantee & Accident Co. 
(1895), 26 O. R. 620.--OAN. 

822011. ,] — Contracts in- 


BTiring the honesty of an employee call 
for the same degree of good faith & 
full disclosure by the employer as is 
called for In contracts of lire or Are 
insurance, & parties applying for this 
form of insurance may be called to 


strictest account for statements made 
by them inducing the contraot.— 
Fertile Valley Rural Munioipaxity 
No. 285 V. Union Casualty Co., [1921 ] 
3 W. W. R. 26 ; 14 Sask. L. R. 413 ; 
61 D. L. R. 19,— CAN. 
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Insurance. 


Sect, 1 . — In general. Sects. 2 (fc 3.] 

3223. Distinguished from ordinary guarantee.] — 

Seaton v. Heath, Seaton v. Burnand, No. 3220, 
ante. 

Contracts of guarantee generally, «ce Guarantee, 
Vol. XXVI., pp. 9 el eeq. 

3224. Subrogation — Insurer’s right after pay- 
ment to assured.] — -Dane v. Mortgage Insurance 
OoRPN., No. 3244, post. 

3226. .] — Finlay v. Mexican Invest- 

ment CoRPN., No. 3242, post. 

3226. .] — An instrument addressed to 

pltf. bank, but in respect of which deft, syndicat-e 
paid the premium, was subscribed by underwriters 
at Lloyd’s & handed to the bank by the syndicate 
as security for a loan made to the syndicate upon 
the personal guarantee of two of the directors of 
the syhdicate. By the instrument it was witnessed 
that the undertvTiters agreed to “ guarantee ” to 
the bank the repayment of the loan. Default 
having been made in the repayment of the loan 
by the syndicate & the sureties, the underwriters 
paid to the bank the amount thereof, & brought 
an action in the name of the bank against the 
syndicate & the sureties : — Held : the contract of 
the underwriters was one of insurance & not of 
suretyship, the underwriters, having paid the 
loss, were thereby subrogated to the rights of their 
assured, & were entitled to sue in the name of the 
assured, & to recover from the principal debtor & 
the sureties the amount of the loan & interest ; 
Ac the underwriters & the sureties did not stand in 
the relation of co-sureties. — Parrs Bank v. Albert 
Mines Syndicate (1900), 5 Com. Cas. 116. 
Annotation : — Re!d. Re Law Guarantee Trust & Accident 

Soc., Liverpool Mortgage Insce. Co.’s Case, [1914] 2 Ch. 

C17. 

3227. Risk not Insured against — Defalcations In 
account not covered by policy.] — A, was appointed 
assistant overseer of the parish of H., & by virtue 
of his appointment under Local Government Act, 
1894 (c, 73), s, 17 {2*), he became clerk to the 
parish council of H. Defts. entered into a bond 
guaranteeing the faithful performance of his duties 
as assistant overseer. A. committed defalcations 
in respect of moneys received by him as clerk to 
the parish council. 

In an action to recover the amount of such 
defalcations under the guarantee given by defts. : 
— Held : the defalcations of A. in relation to the 
parish council accounts were not covered by the 
terms of the bond guaranteeing the faithful 
performance of his duties in the office of assistant 
overseer. — Cospord Union v. Poor Law & Local 
Government Officers’ Mutual Guarantee 
Assocn., Ltd. (1910), 103 L. T. 463 ; 75 J. P. 30 ; 
8 L. G. R. 995, D. C. 

3228. Contribution between co-lnsurers.l — PItfs., 
an American insurance co., issued a policy by which 
they covenanted to pay an American bank for any 
loss or damage occasioned by the dishonesty of 
any of the employees according to an amount 
appended to each name in a schedule. 

Among the employees guaranteed was one K. 
who was guaranteed up to 2,500 dollars. The bank 
also took out a policy at Lloyd’s for £40,000, by 
which the underwriters were to be liable for loss 
caused by the dishonesty of employees, & also for 
loss sustmned by the loss or destruction on the 
owners’ premises of bonds, banknotes, etc., owing 
to fire or burglary. K. made defalcations to’ the 
extent of 2,680 dollars, & the bank claimed from 


pltfs. the full amount of the insurances, viz. 
2,500 dollars, leaving a balance of 180 dollars. The 
bank claimed 180 dollars on the Lloyd’s policy, 
wliich was paid. The present action was brought 
by pltfs. against deft., who was one of the under- 
writers on the Lloyd’s policy, for contribution in 
respect of the loss ; — Held : deft, was liable to pay 
a proportion of the whole loss of 2,680 dollars in the 
ratio of 2,680 & 2, 500. — ^American Surety Co, of 
New York v. Wrightson (1910), 103 L. T. 663 ; 
27 T. L. R. 91 ; 16 Com. Cas. 37. 

Annotaiion : — Hentd. The Colorado, [1923] P. 102. 


Sect. 2.— COMMENCEMENT AND DURATION OF 

RISK. 

3220. Commencement — Premium not paid until 
after loss.] — Pltfs., who carried on business in 
various towns, including Paris, re(^uested defts. to 
issue a bond guaranteeing pltfs. against loss through 
the dishonesty of L., their Paris manager. On the 
application form pltfs., in answer to the question 
“ From what date is it [the bond] to be in force 
for what amount ? ” answered thus : “ From 

insurance, £1,000.” On Mar. 7, 1912, the rate 
of premium was arranged, & on Mar. 8, the bond 
was drawn up & executed at defts.’ London office. 
It recited that in consideration of the premium 
paid to defts. they agreed to reimburse pltfs. for 
any loss they might sustain by the larceny or 
embezzlement of L. ” during the period from 
Mar. 8, 1912, to Mar. 7, 1913.” The premium 
had not then been paid, nor by the terms of the 
bond W£LS its payment a condition precedent to 
liability upon the bond. The bond was forwarded 
the same day to defts.’ French agents, who on 
Mar. 9 sent it to pltfs.’ Paris office ; it was, 
however, returned to tlie agents with a request 
that they should deliver it at pltfs.’ London office, 
& this was done on Mar. 18, with a request for a 
cheque for the premium. Pltfs.’ London manager 
was then absent, Ac it was finally arranged that 
the matter should stand over till his return. On 
Apr. 13 L. left his office m Paris, & by Apr. 18 
pltfs. were in a state of suspicion about him, 
although not sure that his absence was incapable 
of a satisfactory explanation. On that day pltfs.’ 
London manager returned, & on being informed of 
the facts paid the premium to defts. & obtained 
the bond from them. A few days later pltfs. 
discovered defalcations by L., & made a claim on 
the bond, but defts. repudiated liability on the 
ground that the contract was not complete till 
Apr. 18 & that there had been concealment of 
material facts : — Held : at the date of L.'s 
defalcations pltfs. were not covered. — Allis- 
Chalmers Co. v. Maryland Fidelity & Deposit 
Co. (1916), 114 L. T. 433; 32 T. L. R. 263, 
H. L. 

3230. Duration — Proviso for notice to discon- 
tinue — No notice given.] — By a memorandum of 
agreement a guarantee co. agreed with defts., 
traders, that if they should pay to the co. the sums 
thereinafter mentioned, then the funds of the co. 
should be liable to make good to defts. nine-tenth 
arts of the loss occasioned in respect of goods sold 
y them during the term of three years & one 
month, from Dec. 1, 1863, to Dec. 31, 1856, by 
reason of the bkpey. or insolvency of purchasers, 
& during any further period in respect whereof 


3224 i. Subrogaiion — Inswrer*» right 
after pagment to assured .] — Obown 
Bank v. London Quarantbb & 
Acoidkvt Co. (1908), 10 O. W. R. 


1070 ; 1 2 O. W. B. 349 ; 17 O. L. R. 
95. — CAN. 

d. Reference as to amount of toas.] 


— Reiohnttzeb V. Emplotkbs’ Lia- 
bility ASStJBANCE OOBPN. (1913), 24 
O. W. R. 157 ; 4 O. W. N. 875 ; 0 
D. L. R. 685.— CAN. 
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defts. should contribute to the funds of the co., 
& the CO. should consent to receive further pay- 
ments, but subject to the provisions indorsed 
thereon. One of the provisions indorsed was, 
that every ^arantee should from the expiration 
of the origmal term, be treated as a renewed 
contract of the like nature & conditions, unless 
either the member interested therein or the board 
of directors should give two months’ notice of 
intention not to renew it, & defts. in consideration 
agreed to pay to the co. £43 yearly during the term 
of the ^arantee ; — Held : upon the expiration of 
the original term, without notice, there was a 
binding contract on defts. to pay like premiums for 
another term, & it was not open to him to cease 
or refuse to contribute to the funds of the co. — 
Solvency Mutual Guarantee Co. v. York 
(1868), 3 H. & N. 588 ; 27 L. J. Ex. 487 ; 157 
E. R. 603. 

3231. .] — ^Plaintiffs, a joint stock 

CO., by deed, guaranteed defts., upon their gross 
annual returns, against loss in their business, 
during the term of two years, by purchasers of 
goods becoming bkpt. The guarantee was subject 
to the following condition : “ Every guarantee 
shall be made for a specified term, but all 
guarantees upon gross annual returns, floating 
risks, or rent, whatever may be the original term 
of^ the same, shall from the expiration of such 
original term, be treated as a renewed contract 
of the like nature Sc conditions, unless either the 
member interested therein or the board of directors 
shall give two calendar months’ notice of an 
intention not to renew the same ” : — Held : in 
the event of no notice being given, the guarantee 
became a renewed contract for only one period of 
two years from the expiration of the original term, 

6 was not from time to time renewable. — S ol- 
vency Mutual Guarantee Co. v. Froane (1861), 

7 H. & N. 5 ; 31 L. J. Ex. 193 ; 7 Jur. N. S. 899 ; 
168E.R.369. 

Annotation : — Consd. lie Solvency Mutual Guarantee Co. & 
Up Acts, 1848 & 1849, Hawthorne’s Case (1862), 

6 L. T. 674. 

3232. Sufflclency of notice.] — The 

policies of insiiranco against bad debts of a mutual 
guarantee society were subject to a condition that 
“ notice ” of withdrawal of any member should 
be given. An insurer made a parol statement to 
an agent, through whom he insured, that he should 
have nothing more to do with the co. : — Held : 
this notice was sufficient, & the agent was 
authorised to receive it. — Re Solvency Mutual 
Guarantee Society, Hawthorn’s Case (1862), 
81 L. J. Ch. 625 ; 6 L. T. 574 ; 8 Jur. N, S. 934 ; 
low. R. 572. 


Sect, 3.— CONSTRUCTION OF FOUCIES. 

8233. Representation — Whether amounting to 
warranty — Statement of intention — Inspection of 
accounts.] — Defts. granted to pltf., the treasurer 
of a literary institution, a policy of guarantee 
against loss occasioned by the want of integrity of 


W., the secretary of the institution. The policy 
recited, that, as the basis of the contract for such 
guarantee, pltf. had lodged at the office of defts. a 
certain statement in writing, containing a declara- 
tion, signed by pltf., of the truth of the answers 
thereby given to the q^uestions therein contained. 
This statement contained, amongst others, the 
following questions & answers : — Q. “ First. Is 
the appet. at present in your employment, &, if 
so, in what capacity ; & has he hitherto performed 
the duties of his situation faithfully & to your 
satisfaction ? A. He is secretary of the Maryle- 
bone IJterary Institution. Q. Secondly. Is 
appet. personally known to you or any of your 
firm ; or by whom has he been introduced or 
recommended to you ? A. Only as above. 
Q. Thirdly. In what capacity do you intend to 
employ appet., & with reference to this question, 
state, as far as circumstances will permit, the 
nature of his intended duties & responsibilities ? 
A. lie is secretary of the Marylebone Literary 
Institution, of which I am treasurer. Q. The 
checks, wliich will be used to secure accuracy in 
his accounts, & when & how often they will be 
balanced' & closed ? A. Examined by finance 
committee every fortnight. Q. The salary Cr 
emolument, & when it will be paid to him, & how 
& when it will be paid ? A. £80 a year, at 
present ” : — Held : the statement that the accounts 
would be examined by the finance committee every 
fortnight did not amount to a warranty, but was 
a mere representation of the intention of pltf. ; 
&, consequently, he was entitled to recover in 
respect of a loss arising from the want of integrity 
of VV., although such loss was occasioned by the 
neglect to examine the accounts in the manner 
specified. — Benham v. United Guarantee & 
Life Assurance Co. (1852), 7 Exch. 744 ; 21 
L. J. Ex. 317 ; 19 L. T. O. S. 206 ; 17 J. P. 9 ; 16 
Jur. 691 ; 155 E. R. 1149. 

Annotations : — ^Refd. Towle v. National Guardian Assce. 

Soo. & Albert Life Assoo. & Guarantee Co. (1861), 5 L. T. 

193 ; lie Universal Non-Tariff Fire Insce., Forbes’ Claim 

(1875), L. R. 19 Eq, 486. 

3234. By person not party to 

contract.] — According to the terms of proposal by 
a tax collector, A., for a guarantee policy, answers 
were required by the guarantee society not only 
from appet., but also from his intended employers. 
Those employers were the comrs. of taxes, & instead 
of resorting to them, the society accepted the 
answer of the overseer of taxes, who, in reply to 
inquiries from the society, stated that the 
collector’s accounts would be checked weekly, 
& that he would not be allowed at any time to 
hold in his hands more than from £100 to £200. 
A. absconded in default to the amount of £654, & 
it appeared in evidence that although it had been 
the practice prior to A.’s appointment to check 
weeldy the accounts of the collector who had 
preceded him, such practice was not continued 
after ^ his appointment. Upon a bill, by A.’s 
sureties for tne purpose of obtaining payment of 
the money assured by the policy ; — Held : (1) the 
statement of the surveyor of taxes did not amount 


PART VI. SECT. 8. 

8283 1. Representation — Whether 
amounting to xoarranty — Statement of 
intention — Inspection of accounts.}—^. 
V. National Insurance Co. (1887), 
13 V. L. R. 914.— AUS. 

8288 11. .J— A 

8 011^ had been leaned on the faith of 
10 OT^’tementa Sc answers to questions 
in the written application or proposal 
for Insurance signed on behalf of pltfs. 


containing the condition that “ If any 
suppression, misstatement or material 
oimssion shall have been made by the 
employer In his propose , . . affecting 
the risk of the corpn, . . . this 
ment shall be null Sc void ” : — Held : 
defts. were entitled to rely on the two 
statements in the answers as to the 
receipt pass-books & the monthly 
examination of the bank pass-book 
*8 indloating Sc promising the existence 
of safeguards against loss by embezsle- 
ment ; Sc upon principles of equity, the 


surety should be considered os dis- 
charged from his liability by a depar- 
ture from a course of business indicated 
by the answers, whether or not the 
incorporation of the application in the 
policy should bo treated os creating 
a warranty that the employer would 
adhere to the indioated course. — 
Globe Savings Sc Loan Co. r. 
Employers’ Liability Assurance 
Corpn. (1961), 13 Man. L, R. 631. — 
CAN. 
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Sect, 8. — Construction of polici^. Sect. 4 .] 

to a warranty, inasmuch aa it was a representa- 
tion by a third person, who was not a party to the 
contract, as to the course intended to be piusued 
by another person ; (2) the representation in 

question being not to a past or existing state of 
things, but to the future acts of other persons, 
had no application to the case of a guarantee 
policy, & as the representation was made fa^irly & 
honestly, & was substantially correct, it did not 
vitiate the policy. — Towle v. National Guardian 
Assurance Society (1861), 3 Giff. 42, n. ; 30 
L. J. Ch. 900 ; 6 L. T. 193 ; 7 Jur. N. S. 1109 ; 10 
W. B. 49 ; 66 E. R. 315, L. JJ. 

Annotation : — Oonsd. Re Universal Non-TarlfE Flro Insco., 

Forbes’ Claim (1875), L. R. 19 Eq. 485. 

See, further, Guarantee, Vol. XX VI., pp. 188- 
190, Nos. 1448-1465. 

3235. Condition precedent to recovery — Notice of 
liability incurred-^ulllciency of compliance.] — 

Where, in a guarantee policy, there is a condition 
to the effect that the insurer is to give notice 
within six days of any liability being incurred, 
or the policy to be void : — Held : this meant, 
notice of any criminal misconduct whereby it is 
clear that a liability has been incurred ; & there- 
fore pltf., on receipt of evidence that the party 
against whose criminal misconduct the policy 
had been granted had been guilty of embezzlement, 
was not bound to give notice thereof until he had 
ascertained that a liability had actually been 
incurred. — ^Ward v. Law I^ioperty Assurance 
& Trust Society (1856), 27 L. T. O. S. 155 ; 4 
W. R. 605 ; previous proceedings (1855), 26 L. T. 
O. S. 167, N. P. 

3236. Prosecution of defaulting party by 

assured — Fidelity guarantee.] — F., who was about 
to employ M. in a situation of trust & confidence 
effected a policy with a guarantee co. to secure 
himself against fraud by embezzlement of money 
by M. The policy, which was for £1,000, declared 
that “ subject to the conditions herein contained, 
which shall be conditions precedent to the light 
on the part of the employer to recover under this 
policy,” the co. undertook to reimburse any 
pecuniary loss sustained by the employer from 

the fraud or dishonesty of the employed, as 
should amount to embezzlement of money, as 
should be discovered within three months of the 
death, dismissal, or retirement of the employed.” 
The employer was to give notice of the claim*, & 
proofs were to be given such as the directors for 
the time being might require. Then followed this 
proviso ; ” Provided that the employer shall if, 
& when, required by the co., but at the expense 
of the co., if a conviction be obtained, use all 
diligence in prosecuting the employed to con- 
viction for any fraud or dishonesty, as aforesaid, 
in consequence of which a claim shall have been 
made under this policy, & shall, at the co.’s 
expense, give all information & assistance to 
enable the co. to sue for & obtain reimbursement, 
by the employed, or by his estate, of any moneys 
which the co. shall have become liable to pay.” 
F. claimed under this policy a sum of money 
alleged to have been lost by M.’s embezzlement. 
The directors pleaded that they had required F. 
to prosecute M., but that F. had not done so. 


Demurrer : because it did not appear that there 
was any obligation on F. to prosecute M., or that 
the non-performance of any such oblig§.tion was a 
condition precedent to F.’s right to recover : — 
Held : the proviso did constitute a condition 
precedent, & furnished a defence to the action. — 
London Guarantie Co. v. Fbabnley (1880), 6 
App. Cas. 911 ; 43 L. T. 390 ; 45 J. P. 4 ; 28 W. R. 
893, n. L. 

Annotations : — ^Distd. Re Bradley & Essex & Suffolk Accident 

Indemnity Soc., [1912] 1 K. B. 415. Consd. Kidner v. 

Stirapson (1918), 34 T. L. R. 434. Retd. Dawsons v. 

Bonnin (1922), 91 L. J. P. C. 210. 

3237. Liability of all of several underwriters 

— On ‘policy forming collateral security.] — Pltfs. 

agreed to discount acceptances of G. & Sons 
provided that G. & Sons obtained the following 
security ; — First, a policy or guarantee by which 
the underwriters agreed that if G. & Sons failed to 
meet the acceptances the underwriters would pay 
the amount, the liability of the underwriters 
respectively being limited to certain specified 
amounts ; secondly, a policy from defts. by which 
defts. guaranteed the solvency of the underwriters 
of the first policy. The first policy was obtained 
for a total amount of £3,750 &> purported to bo 
underwritten by five names, each for £750, but, 
in fact, the name of one underwriter was signed 
without his authority, & he, therefore, never 
became liable upon the policy. The second 
policy contained a recital that certain under- 
writers had signed the first policy & that their 
names & signatures or those of their attorneys 
were known to defts. G. & Sons went into 
liquidation & failed to meet their acceptances 

the four underwriters who were liable on the 
first policy became insolvent. In an action 
against defts. on the second policy : — Held : in 
the absence of evidence of an express agreement 
to that effect, the fact that one underwriter to the 
first policy never became liable to pltfs. did not 
discharge the remaining four from their liability 
upon that policy. — Anglo-Californian Bank, 
Ltd. V. London <fc Provincial Marine &> General 
Insurance Co., Ltd. (1904), 20 T. L. B. 665 ; 
10 Com. Cas. 1. 

See, further, Guarantee, Vol. XXVI., pp. 67 
el seq. 

3238. Liquidation of party subject of guarantee — 
Insurance on deposits — Partial repayment before 
stipulated time — Liability of assured for premium.] 

— Simpson v. Mortgage Insurance Corpn., Ltd. 
(1893), 38 Sol. Jo. 99, D. C. 

3239. Liability of insurer before 

final dividend.] — Pltf. insured certain sums 
deposited in the M. bank with defts. who undertook 
to pay him interest on such deposits should default 
be made by the bank ” until the principal was paid 
by the bank &/or the undertakers ; & the principal 
sums, less any portion of the principal previously 
received from the bank when the final dividend 
in bkpey. or liquidation is declared.” A few days 
after the policy was entered into the M. bank went 
into liquidation. It was reconstructed, & subse- 
quently again went into liquidation. Under this 
second liquidation dividends to the extent of 
6s. Id. in the pound were paid to pltf. The last 
of such dividends did not purport to be a final 
dividend, but practically the assets were exhausted, 


8285 i. Condition precedent to re- 
covery — Notice of HahUUy incurred — 
Sufficiency of compliance.] — National 
Bank op Australasia v. Brook (1864), 
1 W. W. & A’B. 208.— AUS. 

8286 II. .1 — One of 

tbe conditions of the guarantee nolicj 
sued on required the employer. 


immediately after the discovery of any 
fraud or dishonesty on tbe part of the 
employee, to give notice thereof In 
writing to the insurer stating the 
cause, nature & extent of the loss. No 
formal notice, fully complying with 
this condition was ever given, buf 
Information of the loss was promptly 


oommunlcatod to defts. & they took 
steps themselves to ascertain the facts 
fully : — Held : defts. could waive strict 

f )erformancc of this condition & had 
n fact waived It. — Globe Savings & 
Loan Co. v. Employers’ Liability 
Absurancb Oorpn. (1901), 13 Man* 
L. R. 631.— CAN. 
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& what remained had been taken over by a new 
CO. for realisation. This new co. offered shares 
to pltf. in payment of the balance of his deposits 
which he in accordance with the provisions of the 
insurance policy rejected. Pltf. then sued defts. 
for payment of the balance of the deposits. 
Defts. contended that they were not liable to repay 
until the final dividend was paid on the liquidation 
of the M. bank, & the last paid dividend was not 
final, & the liquidation was not yet completed : — 
Held : they were liable. — ^Murdock v. Heath 
(1899), 80 L. T. 60. 

8240. Insurance against fraud — What constitutes 
fraud within policy.] — Havenscroft v. Provident 
Clerks’ & General Guarantee Assocn. ( 1888 ), 
6 T. L. R. 3. 

3241. Amount recoverable — Deduction of amount 
duo to employer.] — Fifth Liverpool Starr-Bow- 
KETT Building Society v. Travellers Accident 
Insurance Co., Ltd. (1893), 9 T. L. R. 221. 

3242. What amounts to default—Postponement 
of date of payment — Insurance of debentures.] — 
Pltf., the holder of a debenture in a co. which 
matured for payment on Nov. 4, 1895, effected a 
policy of insurance with defts. which, after 
reciting that the debenture matured on that day 
& that pltf. had paid a premium for insurance until 
that date, guaranteed to pltf. the due payment of 
the principal money secured by the debenture, if 
the debtors should make default for more than 
three calendar months in payment of any principal 
money due ‘ ‘ under the debenture.” Subsequently, 
by a special resolution of the debenture-holders, 
which was neither assented to nor dissented from 
by pltf. the date for payment of the debentures 
of the co. was postponed. Pltf.’s debenture was 
not paid off on Nov. 4, 1895, nor in three calendar 
months after that date : — Held : (1) assuming the 
special resolution to be valid, the contract was 
nevertheless one of insurance against the default 
of the CO. to pay the amount of the debenture on 
the original date ; (2) there had been a default 
by the co. to pay money due under the debenture 
within the meaning of the policy ; (3) pltf. was 
therefore entitled to recover the amount of the 
policy from defts., who were entitled on payment 
to be subrogated to pltf.’s rights as modified by 
the special resolution. — Finlay v , Mexican In- 
vestment CoRPN., [1897] 1 Q. B. 517 ; 60 L, J. 
Q. B. 151 ; 70 L. T. 257 ; 13 T. L, R. 63. 

Annotaiiona : — As to (1) Apld. Parr’s Bank v. Albert Mines 

Syndicate (1900), 6 Com. Cae. 116 ; Re Law Guarantee 

Trust & Accident Soc., Liverpool Mortgage Insoe. Co.’k 

Cose, [1914] 2 Ch. 617. Beld. Seaton v. Heath, Seaton r. 

Burnand, [1899] 1 Q. B. 782 ; Shaw v. Royce, [1911] 1 

Ch. 138. As to (3) Folld. Parr’s Bank v. Albert Mines 

Syndicate (1900), 5 Com. Cas. 118. 

3243. Embezzlement — How construed.] — By a 

fidelity policy defts. undertook to reimburse the 
assured in respect of loss sustained by any act 
of larceny or embezzlement upon the part of their 
employee. 

The word “ embezzlement ” in the policy is to be 
construed in the same way as it would be construed 
when used in an indictment (Hamilton, J.). — 

3240 i. Insurance against fraud — 

What constUuies fraud within policy.] — 

Fanning v. London Guarantee & 

Atoident Co. (1884), 10 V. L. K. 8.— 

AUS. 

324011. .] — New Zealand 

University v. Standard Fire & 

Marine Insurance Co., [1916] N. Z. 

L. R. 609.— N.Z. 

3242 I. What amounts to default — 

Postponement of dcUe of payment — 

Insurance of debentures .] — Employers’ 

Insuranoe Co. of Great Britain 
(Liquidators) v. Benton (1897), 24 


Debbnhams, Ltd. v. Excess Insurance Co., 
Ltd. (1912), 28 T. L. R. 605. 


Sect. 4. — AVOIDANCE OF POLICIES. 

See , generally , Guarantee, Vol. XXVI., pp. 151 
et seq . 

8244. Statutory discharge of debtor.] — By a 

document headed “ policy of insurance ” defts. 
guaranteed to pltf. the “ assured ” payment of a 
deposit with a bank in a colony if the bank should 
make default in payment. The bank made default. 
Subsequently a scheme of arrangement was 
sanctioned by a meeting of creditors & the colonial 
ct. Under a colonial statute the scheme was 
binding on pltf. who, howevei*, did not assent to 
the scheme : — Held : defts. were liable on their 
contract notwithstanding the scheme of arrange- 
ment. 

The contract was one of insurance against the 
default of the bank to pay. Therefore defts. were 
liable to pay, but were entitled to be subrogated 
to the rights of pltf. under the scheme of arrange- 
ment. — D ane v. Mortgage Insurance Corpn., 
[1894] 1 Q. B. 64 ; 63 L. J. Q. B. 144 ; 70 L. T. 
83 ; 42 W. R. 227 ; 10 T. L. R. 86 ; 9 R. 96, 
C. A. 

Annotations : — FoUd. Finlay v. Mexican Investment Corpn., 
[1897] 1 Q. B. 617. Apld. Parr’s Bank t?. Albert Mines 
Syndicate (1900), 6 Com. Cas. 116. Distd. Re Denton’s 
Estate, Licenses Insce. Corpn. & Guarantee Fund r. 
Denton, [1904] 2 Ch. 178. Apld. Re Law Guarantee Trust 
& Accident Soc., Liverpool Mortgage Insce. Co.’s Cose, 
[1914] 2 Ch. 617. Reid. Seaton v. Heath, Seaton v. 
Burnand, [1899] I Q. B. 782 ; Shaw v. Royce, [1911] 1 
Ch. 138. 

3245. Non-disclosure of material fact — What 
amounts to material fact — Rate of interest & cir- 
cumstances of loan.] — On the application of applt. 
resp., an underwriter at Lloyd’s, underwrote an 
instrument in the form of a policy whereby he 
guaranteed the solvency of a person who was 
surety for "the repayment by the borrower of 
money lent by applt. Resp. made no inquiry as 
to the rate of interest payable by the borrower 
or as to tlie circumstances of the loan, & no 
information was given to him on those points. 
In fact the interest was over 30 per cent. & the 
borrower was unable to repay the loan. In an 
action on the policy the jury found that the trans- 
action was not one of exceptional risk : — Held : 
the non-disclosure of the rate of interest & the 
circumstances of the loan did not constitute a 
defence, there being no evidence that those facts 
were material to the only risk undertaken by 
resp., namely, the insolvency of the surety. — 
Seaton v. Burnand, Burnand v. Seaton, [1900] 
A. C. 135 ; 69 L. J. Q. B. 409 ; 82 L. T. 205 ; 16 
T. L. K. 232 ; 44 Sol. Jo. 276 ; 6 Com. Cas. 198, 
H. L. ; revsg . S. C. siib nom , Seaton v. Hea'th, 
Seaton v. Burnand, [1899] 1 Q. B. 782, C. A. 

Annotations : — Oonsd. Re Denton’s Estate, Licenses Insce. 
Corpn. & Guarantee Fimd v. Denton, [1904] 2 Ch. 178 ; 
Cantiere Meooanloo Brindisino v. Janson, [1912] 3 K. B. 
452. Reid. Parr’s Bank v. Albert Minos Syndicate (1900), 

PART VI. SECT. 4. 

h. Breach of condition precedent .) — 
A policy contained a clause declaring 
that it was executed “ upon the follow- 
ing express conditions, which shall be 
conditions precedent to the right of the 
employer to recover hereunder.” The 
first was : — ” The surety shall be 
notified In writing of any non-perform- 
anoe or non-observance on the part 
of the contractors of any of the stipula- 
tions or proviMons contained in the 
said contract which may involve a loss 
for which the surety is responsible ” : — 
Held : as the delays by the contractors 


R. (Ct. of Sess.) 908 ; 34 Sc. L. R. 086 ; 
6 S. L. T. 37.— SCOT. 

e. .] — ^Youno V. Assets 

& Investment Insurance Co.’s 
Trustee (1893), 21 R. (Ct. of Boss.) 
222.— SCOT. 

f. .] — Laird u. Securities 

Insurance Co., Ltd, (1895), 22 II. 
(Ct. of Sess.) 462.— SCOT. 

g. .] — Colonial Bank of Aus- 
tralasia V. European Insurance & 
Guarantee Society (1864), 1 \V. W. 
& A'B. 16.— AUS. 
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Insurance. 


Sect. 4. — Avoidance of policies » Part VII, Sect, 1. ] 

6 C!om. Cas. 116; London General Omnibus CJo. v. 

Holloway, [1912] 2 K. B. 72. Msutd. Floyd v. Gibson 

<1909), 100 L. T, 761 ; Banbury v. Bank of Montreal, 

[1918] A. C. 626 ; Yorke v. Yorkshire Insoe., [1918] 1 

K. B. 662 ; Wilson v. United Counties Bank, [1920] A. C. 

102 ; Yor^hire Insce. v. Cralne, [1922] 2 A. G. 641. 

See, further. Guarantee, VoL XXVI., pp. 213- 
215, Nos, 1685-1696. 

3246. Alteration of risk — Increase — Addition to 
duties of clerk.] — An insurance co. by a fidelity 
policy undertook with an urban council that the 
clerk to the councU would faithfully discharge 
the duties of his office & account for all sums 
of money received by him whilst in that office. 
At the date of the policy the council had a surveyor 
under whom certain works were being carried out, 
& the surveyor paid the men their wages. The 
surveyor subsequently left the council’s employ- 
ment & the men were then paid by the clerk. In 
connection with these payments the clerk failed 
to account for certain moneys ; — Held : the loss 
was not covered by the policy as the clerk’s duties 
had been increased & there was an increase of risk. 
— Wembley Urban District Council v. Poor 
Law & Local Government Officers’ Mutual 
Guarantee Assocn., Ltd. (1901), 66 J. P. 330; 
17 T. L. R. 516. 

See, also. Guarantee, Vol. XXVI., pp. 165-171, 
Nos. 1247-1281. 

8247. Liquidation of original insurers — 

Policy of reinsurance.] — When a co. guarantees 
the payment of the principal & interest on deben- 
tures & reinsures a proportion of the risk, the 
reinsurer is not released from liability for such 
proportion by reason of the guarantor co. having 
entered into a scheme of arrangement with its 
creditors or gone into liquidation. In such a case 
there is no alteration of the risk, the contingency of 
such arrangement or liquidation being an element 
in the acceptance of the risk within the contempla- 
tion of the parties. 

In 1903 deft. co. entered into a treaty of re- 
insurance with pltf. society under which it agreed 
to accept in reinsurance a certain proportion of 
the risks which pltf. co. desired to reinsure 
arising {inter alia) under debentme guarantees 
issued or renewed by pltf. society. The treaty 
provided that deft, co.’s liability should commence 
simultaneously with that of pltf. society & should 
follow it in every case, & that all settlements of 
claims in which deft. co. might be interested, 
whether by payment or otherwise, should be 
imconditionaUy binding on deft. co. In 1904 
Itf. society guaranteed an issue of debentures 
earing interest at 4^ per cent, made by R. & Co. 
The debentures were secured by a trust deed wliich 


was in the usual form. By it pltf. society was 
appointed trustee for the debenture-holders, & 
the realisation of the security on default of B. & 
Co. to pay principal & interest on the debentures 
thereby secured was left in the absolute & un- 
controlled discretion of pltf. society, & it was 
thereby specially provided that that discretion 
was to be exercised not only for the benefit of the 
debenture-holders, but of pltf. society as guarantor 
of the debentures. The debentures provided that 
the interest should be payable half-yearly, & 
the principal on Sept. 30, 1918, or if default was 
made for three months in payment of interest or an 
effective resolution was passed for winding up. 
Each debenture had indorsed on it a guarantee by 
which pltf. society guaranteed the payment of 
interest, if R. A; Co. made default in payment 
thereof for thirty days, on demand, & of piincipal, 
if R. & Co. made default in payment thereof, on 
Sept. 30, 1918, or on the day after the securities 
for the debenture-holders should have been 
enfoi'ced & completely realised & distributed. 
Pltf. society under the treaty of 1903 reinsured 
two-thirteenths of this risk with deft. co. On 
Dec. 13, 1909, pltf. society passed an extraordinary 
resolution to wind up, Sc on the following day the 
winding-up was ordered to be continued under the 
supervision of the ct., & in the liquidation a scheme 
of arrangement was sanctioned by the ct. The 
scheme provided {inter alia) that the interest on 
the debentures should be payable at 3 per cent, 
only till a fixed date ; that the securities should 
be realised under the direction of the ct. ; & that 
the debenture-holders should be placed on the 
same footing as secured creditors of pltf. society 
wdth the rights of such creditors under the Bkpey. 
Acts. On Mar. 6 an order was made to wind up 
B. Sc Co. compulsorily ; & on Apr. 1, R. & Co. 
made default m payment of the interest on the 
debentures. Deft. co. discl.aimed liability for the 
risk reinsured on the ground that its character had 
been radically altered by the liquidation & scheme 
of arrangement : — Held : the risk insured was 
that of the default of R, & Co. to pay the principal 
Sc interest secured by the debentures, Sc not t^t 
arising from a deficiency of the security ; that 
risk had not been altered by the liquidation of 
pltf. society or by the subsequent scheme of 
arrangement, Sc therefore deft. co. still remained 
liable to pltf. society as reinsurer for the propor- 
tion of the risk undertaken by it. — IjAW, Guaran- 
tee, Trust & Accident Society v. Munich Re- 
insurance Co., [1912] 1 Ch, 138 ; 81 L. J. Ch. 
188 ; 106 L. T. 987 ; 66 Sol. Jo. 108. 

See, also. Guarantee, Vol. XXVI., pp. 172, 173, 
Nos. 1294-1306. 


were non-observance of stipulations of 
the contract which mlgrht reasonably 
involve the insurance oo. in loss, the 
employers were bound to give notice 


of them, & as they had failed to do so, 
they were in breach of a condition 

S recodont to their right of recovery. — 
LTDEBANK SC DISTRICTT WATER TRUS- 


TEES V. FmEJjTY & Deposit Co. ok 
Maryland, [1916] S. C. 362 ; affd., 
[1916] 3. C. (H. L.) 69 ; 53 Sc. L. R. 
100 ; [1915] 2 S. L. T. 359.— SCOT. 



Paet VII. — ^Insurance against Burglary and Theft. 


415 


Part VII. — Insurance against Burglary and Theft. 


Sect. 1.— IN GENERAL. 

3248. Commencement of risk — Waiver of con- 
dition for prepayment of premium — Recital In 
policy.] — proposal for an insurance of goods 
against loss by burglary having been made by pltf . 
to deft. CO. on Dec. 14, 1896, the seal of the co. was 
affixed to a policy in conformity with the proposal 
at a meeting of the directors upon Dec. 27, & the 
policy was signed by two directors of the co. & 
their secretary. The iiolicy recited that a 
premium had been paid for an insurance against 
loss by burglary from Dec. 14, 1895, to Jan. 1897, 
& purported to insure pltf.’s goods accordingly. 
It contained a provision that no insurance by way 
of renewal or otherwise should be held to be 
effected untd the premium due thereon should 
have been paid. Upon the night of Dec. 26, or 
early in the morning of Dec. 27, a loss of goods 
included in the policy by burglary had taken 
place. The policy remained in the hands of the 
co., & nothing was paid by way of premium : — 
Held : the policy constituted a completed contract 
of insurance ; by the recital therein defts. had 
waived the condition for prepayment of the 
premium, & therefore the policy had attached. — 
Roberts v. Security Co., [1897] 1 Q. B. Ill ; 66 
L. J. Q. B. 119 ; 75 L. T. 531 ; 45 W. R. 214 ; 
13 T. L. R. 79 : 41 Sol. Jo. 95, C. A. 

Annotcdions : — Reid. AUIb Chalmers Co. v. Fidelity & Deposit 

Co. of Maryland (1913), 29 T. L. R. 506. Hentd. Equit- 
able Fire & Accident Office v. Clilng Wo Hong, [1907 ] A. C. 

96. 

3249. Avoidance of poUcy — Untrue statements in 
proposal — Burden of proof on insurers.] — Wliere, 
in a proposal for a policy of insurance, it is agreed 
by the proposer that the statements therein shall 
form the basis of the contract of insurance, & a 
policy is granted containing conditions to that 
effect & an arbn. clause under which all difference 
arising out of the policy is to be referred to an 
arbitrator, questions as to the ‘truth of statements 
contained in the proposal are matters for the 
determination of the arbitrator, & the burden of 
proving the statements to be untrue is upon the 
insurers. 

Appet. made to resps., an insurance co., a 
proposal for insmance against loss by burglary 
which proposal contained a declaration by appet. 
that his statements in the proposal were true, &. 
an agreement that the proposal should be the 
basis of the contract. The insurance policy recited 
that the proposal was the basis of the contract, 
provided that compUance with the conditions 
indorsed on it should be a condition precedent to 
resp.’s liability. One of the conditions was that 
if a false declaration was made in suppoi-t of a 
claim all benefit under the policy should be 
forfeited. The policy also provided that all 
difference arising out of the policy should be 
referred to the decision of an arbitrator. Appet. 
made a claim under the policy in respect of an 
alleged loss by burglary, & resps. required that 
it should be referred to arbn. Before the arbitra- 


tor resps. resisted the claim on the ground that 
appet. had made untrue statements in the proposal 
form, but appet. contended that the arbitrator 
had no power to determine any matters calling 
in question the validity of the policy. The 
arbitrator stated a case as to whether the truth or 
untruth of the statements in the proposal had been 
referred to him, &, whether the claim to be 
indemnified for the loss necessarily failed unless 
appet. proved affirmatively that the answers in 
the proposals were true : — Held : as resps. were 
not seeking to avoid the policy but were relying 
on the provision that the truth of the statements 
should be the basis of the contract, the answer 
to the first question was in the affirmative, but to 
the second question in the negative. — Stebbing 
V, Liverpool & London & Globe Insurance 
Co., Ltd., [1917] 2 K. B. 433 ; 86 L. J. K. B. 
1166 ; 117 L. T. 247 ; 33 T. L. R. 395, D. C. 
Annotaiions : — Consd. Woodall v. Pearl Ashco., [1919] 1 

K. B. 593. Reid. Macaura v. Northern Assce., [1925] 

A. C. 619. 

3250. Jurisdiction of arbitrator.] — 

Stebbing v. Liverpool & London & Globe 
Insurance Co., Ltd., No. 3249, ante. 

3251. Material concealment — Nationality 

of assured.] — Where an alien takes out a burglary 
insurance policy, the fact that he is an alien may 
be a circumstance the non-disclosure of which to 
the insurers will avoid the policy. — Horne v. 
Poland, [1922] 2 K. B. 364 ; 91 L. J. K. B. 718 ; 
127 L. T. 242 ; 38 T. L. R. 357 ; 06 Sol. Jo. 368. 

3252. Previous refusal by other In- 

surance company.] — Two persons, desiring to in- 
sure stock in tr^e from loss by burglary in a 
dwelling-house & shop where they carried on 
business in partnersliip, signed & tendered to an 
insurance co. a proposal form after filling with their 
names a space left in the form for “ name of 
proposer.” The form contained several questions 
which with the answers of the partners were 

Q. (a) are you the sole occupier of the premises ? 
A. Yes ; Q. (6) state how long you have occu- 
pied the premises? A. Occupied seven years; 
Q. (c) are the premises occupied by proposer at 
night ? A. Yes ; Q. {d) has any co. declined to 
accept, or refused to I'enew, your burglary insur- 
ance ? If so, state name of co. A. Yorkshire 
accepted, but proposers refused. The partners 
also signed a declaration at the foot of the form 
pledging themselves that the above answers were 
true & that they had withheld no information that 
might tend to increase the co.’s risk, & agreeing 
that the declaration & answers should be the basis 
of the contract between them & the co., & further 
agreeing to accept a policy subject to the usual 
conditions prescribed by the co. The proposal 
was accepted & a policy was issued, wherein the 
partners were called the assured, containing a 
proviso that the statements made by the assured 
in the proposal & declaration were true in all 
respects, & that if the policy were obtained through 
any misrepresentation, suppression, concealment, 


PART VII. SECT. 1. 

k. Avoidance of policy — Breach of 
maierUU tvanranty.] — D^ts. iuBureu 
pltts,* automobile against theft. By a 
clause in the policy pltfs. In considera- 
tion of a rednotion in premium, 
warranted that the automobile insured 
would be CK)ntlnuously equipped with a 
1 ooking devloe, & undertook to use all 


diligence & caire in maintaining the 
efficiency of the device & in locking the 
automobile when leaving it unattended. 
Pltfs.' automobile was equipped with 
the proper device but tneir servant 
left the vehicle in the street for at least 
5 minutes, imlockod & unattended, & 
the vehicle was stolen ; — Heid : the 
warranty was material 8c the breach of 
It was a bar to recovery on the policy. — 


Ward v. Alliance Insurance Co. op 
PHiLADELPmA (1924), 55 O. L. R. 451. 

—CAN. 

l. Proof of loss — Sufficiency of evi- 
de/ice.]— S chwartz v. Hartford Acci- 
dent & Indemnity Co., [1925] 2 
W. W. R. 413.- -CAN. 

m. Measure of damages .] — In an 
action against an insurance oo. for loss 
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8ecL 1 . — In general. S ect. 2.] 

or untrue averment whatsoever by the assured, 
then the policy should be void. The policy also 
contained a condition referring disputes to arbn. 

If the word “ you ” in questions (6) & (r) meant 
“ you or either of you,*’ the answers were true. 
With regard to question (d) the fact was that an 
insurance office other than the co. mentioned in 
the answer had refused a proposal for a burglary 
insurance made by one of the two persons on a 
former occasion when he was carrying on the same 
business upon the same premises, but without a 
partner. 

During the currency of the policy a burglary 
Was committed on the premises. The person 
above mentioned, who was again carrying on the 
business alone, & in whom the benefit of the policy 
Was then vested, made a claim. The insurance 
CO. resisted the claim on the grounds : that a 
false answer had been given to question (d) & that 
the policy had been obtained by suppression or 
concealment of a material fact, namely, that an 
insurance office had refused a proposal for a 
burglary insurance made by the claimant on the 
foi-mer occasion. 

The dispute having been i-eferred to arbn., 
the arbitrator found that a false answer had been 
given to question (rf), & that the policy had been 
obtained by suppression or concealment of a 
material fact, as the insurance co. contended. 
Upon a special case stated for the opinion of the 
ct. ; — Jffeld : there was sufficient ground to support 
the arbitrator’s finding that the refus^ by the 
insurance office of the proposal made by the 
claimant on the former occasion was a material 
fact, & there was sufficient evidence of concealment 
of that fact. — Glicksman v. Lancashire & 
Generai. Assurance Co., [1926] 2 K. B. 59,3 ; 
94 L. J. K. B. 797 ; 133 L. T. 688 ; 41 T. L. R. 
666 ; 69 Sol. Jo. 777 ; 30 Com. Cas. 327, C. A. 

3263. Proof of loss — No provision for production 
of receipts — Sufficiency of evidence.] — Wini- 
coPSKY V, Army & Navy General Assui{ance 
AS.SOCN., Ltd., No. 3262, post. 


Sect. 2. —CONSTRUCTION OF CLAUSES. 

3264.. “ Forcible & violent entry — Entry 
through unlocked door — Breaking open show case.] 

— A policy of insurance on stock-in-trade recited 
that the assured was desirous of effecting an 
insurance against loss or damage by burglary 
& housebreaking as hereinafter defined,” & the 
lisk insured against was expressed to be loss of 
the property insured “ by theft following upon 
actual forcible & violent entry upon the premises 
wherein the same is herein stated to be situate.*’ 
The insured property, which was stated in the 
policjr to be situate on premises No. 78, Strand, 
was in a shop at that address, the front door of 
which was shut, but not locked or bolted, & 
access to the shop could be obtained by turning 
the handle of the door. In the early morning 
before business hours, during the temporary 
absence of a servant of the assured, some person 
opened the front door, entered the shop &, 
breaking open a locked-up compartment or show 


I case within, which formed a portion of the shop, 
stole therefrom part of the insured property 
Held : the loss which occurred as above mentioned 
was not covered by the policy. — Re Georob & 
Goldsmiths & General burglary Insurance 
Assocn., Ltd., [1899] 1 Q. B. 696 ; 80 L. T. 248 ; 
47 W. R. 474 ; sub nom. George v. Goldsmiths’ 
& General Burglary Insurance Assocn., 68 
L. J. Q. B. 365 ; 16 T. L. R. 230 ; 43 Sol. Jo. 295, 
G. A. 

^4nnof etiion :—Di8td. Be Calf & Sun Ineoe. OfHoe, [1920] 2 

K. B. 366. 

8255. Breaking open inner door — 

House comprising shop & residence.] — A policy of 
insurance, taken out with an insurance co. by a 
tailor carrying on business at 68 M. Street, 
Tx>ndon, &; headed “ Burglary & Housebreaking 
Policy (Business I’remises only),” provided that if 
at any time during the currency of the policy 
“ the property or any part thereof described & 
included ... in the schedule hereto whilst con- 
tained within the premises (which expression shall 
not include any garden or outbuilding or other 
appurtenances) occupied by the insured & situate 
at the address mentioned in the said schedule shall 
be stolen by theft following upon an actual 
forcible & violent entry of the said premises by the 
person or persons committing such theft,” then 
the co. would pay the loss. In the schedule the 
premises were described as “ Shop situate 68 M. 
Street, London, W., & the property was described 
as “ stock-in-trade as a tailor.” The business 
premises of the assured at 58 M. Street, consisted 
of a shop on the ground floor, a fitting room on the 
first floor, & a trimming room in the basement. 
These three rooms were admittedly covered by the 
expression “ shop ” in the schedule. The upper 
floors were occupied partly by the assured & his 
family as a residence & partly by tenants of the 
assured. During the currency of the policy a 
pci’son in tlie daytime entered the house in a normal 
way without any force or violence, & concealed 
himself in a coal cellar in the basement. At night, 
after the shop & trimming room had been locked 
up, he left the coal cellar & entered the trimming 
room from the passage, liaving by means of an 
instrument slid back the catch of the lock & so 
opened the door. He took a quantity of goods 
from the room & went up the stairs with the goods 
to the shop, which he entered by violently breaking 
open the door leading into the shop, & having 
taken more goods from the sliop he left the house, 
with all the goods he had taken, by the front door. 
The insurance co. denied liability on the ground 
that there had been no actual forcible & violent 
entry of the premises. In an arbn. the arbitrator 
came to the conclusion that the thief had entered 
the premises when ho had without any force or 
violence secreted himself in the cellar, & that it 
was not material to consider the nature of his 
subsequent entry into the trimming room & shop ; 
but that, if material, the entry into the trimming 
room was not an actual forcible & violent ent^, 
whereas the entry into the shop was. He 
accordingly made an award in favour of the 
insurance co. ; — Held : the premises referred to in 
the policy meant the premises used by the assured 
as business premises only — namely, the shop, the 
trimming room, & the fitting room, & the thief 


by reason of the theft of a motor car 
from a public garage, the dLETeronce 
between the value of the oar before it 
wae taken & the value after It had been 
wrecked in a oollision is the measure 
of damages. — B oylb v. Yorkshibb 
Insurance Co., Ltd., [1925] 2 D. L. R. 


596 ; 

1 D. 


56 O. L. R. 664 ; 
L. R. 344.— CAN. 


af/a., [1925] 


PART VII. SECT. 2. 

n. W ines dt liquora ** common in 
residences generaUy *'~No restriction on 
amount kept.] — A contention that the 


words “ common in residences 
generally,” in on application for 
burglan' insurance, in themselves 
operated to restrict llablUty for wines & 
liquors, was rejected, on the ground 
that there was no evidence to show 
what amount of wines or liquors is 
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having made an actual & violent entry into the 
shop & removed the goods therefrom, the co. 
were liable. 

Though not necessary to decide it, there was an 
actual forcible & violent entry into the trimming 
room. 

Even if the premises included the whole house, 
inasmuch as there was an actual forcible & violent 
entry into a room in the premises, there was an 
actu^ forcible & violent entry of the premises 
within the meaning of the policy {per Cur.). — 
Re Calf & Sun Insurance Office, [1920] 2 K. B. 
366; 89 L. J. K. B. 691; 123 L. T. 128; 84 J. P. 
163; 8vb nom. Calf v. Sun Insurance Co., 36 
T. L. R. 347, 0. A. 

3256. “ Theft by assured’s servants excepted ** 
—Admittance of thieves by porter.] — A policy of 
insurance upon goods in business premises against 
loss by theft or burglary contained a proviso 
excepting loss by theft by members of the assured’s 
business staff. A porter on the business staff' of 
the assured, in pursuance of a preconceived 
scheme, admitted a member of a gang of thieves 
into the premises to enable him to commit a 
theft therein. The theft was committed in the 
porter’s absence ; — Held : the case fell within 
the proviso & the underwriters were not liable. — 
Saqui & Lawrence v. Stearns, [1911] 1 K. B. 
426 ; 80 L. J. K. B. 451 ; 103 L. T. 583 ; 27 
T. L. R. 105 ; 55 Sol. Jo. 91 ; 16 Com. Cas. 32, 
C. A. 

3257. Exception strictly construed — Admis- 

sibility of evidence.] — By a policy of insurance 
underwriters insured the assured, a jeweller, against 
loss of or damage to jewellery arising from any 
cause whatsoever save & except breakage & save 
& except loss by theft or dishonesty of any servant 
in the exclusive employment of the assured. In 
an action upon the policy by the assured against 
one of the underwriters the evidence established a 
loss by theft & tended to implicate in the theft a 
servant in the exclusive employment of pltf. : — 
Held: (J) it was incumbent on pltf. to prove a 
theft by some person other than a servant in his 
exclusive employment &, as he had failed to do 
tills, he could not recover; (2) assuming the 
burden of proving a theft by pltf.’s servant to 
lie on deft., he might establish such a theft by 
evidence which possibly might not be admitted or 
sufficient to convict in a criminal prosecution ; 
& evidence that two days before the theft the 
servant was seen in conference with three notorious 
thieves was admissible to prove ins complicity ; 
but that evidence of his bad character was not 
admissible. — Hurst v. Evans, [1917] 1 K. B. 
362 ; 86 L. J. K. B. 305 ; 116 L. T. 252 ; 33 
T. L. R. 96. 

Annoiaiiona : — Aa to (1) Consd. Mimro, Brlcc v. War Risks 

Assocn., [1918] 2 K. B. 78. Oenerally, Mentd. Companla 

Maritima ol Barcelona v. Wishart (19i8), 87 L. J- K. B. 

1027. 

3258. Theft by customers of assured excepted — 
In respect of goods entrusted to them — Goods 
delivered to agent of prospective customer.] — Pltf., 
a jeweller, was insured under a Lloyd’s policy 
against “ theft ” of jewels. The policy contained 
a clause exempting the insurers from liability in 
the case of ‘ ‘ loss by theft or dishonesty committed 
by any . . . customer ... in respect of goods 
entrusted to [her] by the assured.” A woman, 
E., one of pltf.’s customers, with intent to steal 


them, induced pltf. to let her have two pearl 
necklets by fraudulently pretending that she 
wanted them for the purpose of showing them to 
two persons in fact non-existent, for their approval, 
with a view to purchase by them. Pltf. did not 
empower E. to pass the property in the necklets. 
E. disposed of the necklets for her own benefit : — 
Held : E. was guilty of larceny by a trick, & the 
larceny was ” theft ” within the meaning of the 
policy, & defts. were not protected against liability 
under the above clause, inasmuch as it only applied 
where the goods were delivered to a customer as 
such, & the pearls were only delivered to E. as 
an agent or messenger for the purpose of showing 
them to others who might or might not become 
customers. — Lake v. Simmons, [1926] 1 K. B. 
366 ; 42 T. L. R. 168. 

3250. Taken out of possession by fraudulent 
means ** — Payment by bank on forged notes — 
Insurance of coin & securities.] — Under a policy 
dated Mar. 16, 1913, a bank msured for twelve 
months against loss occasioned to them ” by 
reason of any . . . currency, coin, or other 
similar securities . . . which during the said 
period of twelve months may be in or upon their 
own premises, . . . being (wliile so in or upon such 
premises . . .) lost, destroyed, or otherwise made 
away with by robbery, theft, fire, embezzlement, 
burglary, or abstraction, or taken out of theh 
possession or control by any fraudulent means.” 
A co. having opened an account with the bank, the 
bank discounted five promissory notes for the 
co., on a representation, that they were drawn by 
customers of the co. in payment of amounts due 
to them, & credited the amount of the notes, less 
discoimt, to the co.’s current account. The 
whole amount was drawn out by the co. by cheques 
on the account honoured by the bank. The 
bank subsequently discovered that the notes were 
forgeries, & worthless : — Held : the loss so 
occasioned to the bank was not recoverable, under 
the terms of the policy, from the underwriters. — 
Century Bank of City op New York v. Young 
(1914), 84 L. J. K. B. 385; 31 T. L. R. 127; 
20 Com. Cas. 90 ; suh nom. Century Bank op 
City of New York v. Mountain, 112 L. T. 484, 
C. A. 

3260. Delivery of share certificates on false 

statement — Insurance of share certificates.] — Pltfs., 

stockbi-okcrs, insured share certificates against 
loss by ” theft ” or by being ” taken out of their 
possession or control by any fraudulent means.” 
P., a customer of pltfs., in tatog delivery of certain 
share certificates, induced pltfs.* manager to 
accept a post-dated cheque in payment by the 
false statement that the head of the firm^ had 
consented to give him credit in this particular 
transaction. The cheque was dishonoured, & the 
following day P.’s dead body was found in the 
sea. He was insolvent, & had sold the shares for 
cash : — Held : the certificates had been stolen by 
I?. & had been taken out of pltfs.’ possession or 
control by fraudulent means within the meaning 
of the policy & pltfs. were entitled to recover. — 
Pawle & Co. V. Bussell (1916), 85 L. J. K. B. 
1191 ; 114 L. T. 805. 

3261. ** Loss occasioned by hostilities, loot, sack 
or pillage ** — Isolated burglary during air raid.] — 

WiNicoFSKY V. Army & Navy General Assur- 
ance Assocn., Ltd., No. 3262, post 


" common In residences generally,’ 
& It would be impossiblo to adduce 
satisfactory evidence on such a point 
—James v. Ocean AocrDBNT & 
Guarantee Co., Ltd., [1921] 3 W. W 
IL 66; 70. D. L. R. 676; 30 B. C. R 


207.— CAN. 

o. *' Diaagreement aa to amount of 
loaa ” — Objection mvM be communicated 
to inaured .] — ^A policy arainst theft 
provided that " in the event of disagree- 
ment the amount of loss or damage 


must he determined hy appraisers 
before recovery can be had " : — Held : 
the tact that, after proof of loss, an 
offloer of the co. had a mental ohleotion 
to the proof as filed would not be 
enough to constitute a disagreement 


J. — VOL, XXIX. 


B E 
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Sect, 2 . — Construction of clauses. Part VIII 

3262. Premises “ occupied at night ** — Tem- 
porary absence during air raid.]— (1) An isolated 
case of burglary during an air raid is not a ** loss 
occasioned by hostilities, or loot, sack or pillage 
in connection therewith.” The mere going away 
from premises to an air raid shelter for an hour 
or two during an air raid at night, & leaving the 
premises unattended does not make them un- 
occupied at night within the meaning of a 
declaration in the proposal form by the assured 
that the premises are occupied at ni^ht by him. 
(2) In the absence of any provision in the 
policy for production of receipts the loss sus- 
tained may be proved by sati^actory evidence. 
— WiNicoFSKY V. Army & Navy General Assur- 
ance Assocn., Ltd, (1019), 88 L. J. K. B. 1111 ; 
35 T. L. R. 283. 

Annotaiion ; — As to (1) Befd. Siramonds c. Cockell, [1920] 

1 K. B. 843. 

3263. Premises always occupied ** — Tem- 
porary absence on Sunday.] — By a policy of in- 
surance the contents of premises used for business 
& residential purposes by the assured & his wife 
were insured against loss by housebreaking or 
theft. The policy contained a clause ; ” War- 
ranted that the said premises are always occupied.” 
During a temporary absence of some hours of the 
assured & his wife on a Sunday the premises were 
left unattended & were broken into & some of the 
contents were stolen. In an action on the policy : 
— Held : the warranty did not mean that the pre- 
mises should at no time be left unattended, but 
that they should be continuously occupied as a 
residence ; there had in the circumstances been 
no breach of the warranty, & the assured was 
therefore entitled to recover the loss on the policy. 
— SiMMONDS V. Cockell, [1920] 1 K, B. 843 ; 89 
L. J. K. B. 415 ; 123 L. T. 196 ; 36 T. L. R. 252 ; 
25 Com. Cas. 167. 

3264. Securities ** supposed & believed to be on 
premises ” — Securities believed by customer to be 
on premises — Withdrawal known to assured.] — 

Pltfs, carried on the business of acting as cus- 
todians of securities deposited with them by cus- 
tomers for safe keeping. They were insiu'ed under 
a policy underwritten by deft, for a period of 
twelve months from Sept. 30, 1916, against all 
losses which they might, during the twelve months, 
discover that they had sustained at any time 
since Sept. 1909 ; — (a) ” By reason of any bonds, 
debentures, scrip, certificates, warrants ... or 
other similar securities . . . the custody of which 
they have undertaken, & which now are or are by 
them supposed or believed to be ... in or upon 
their premises . . . being while so in or upon such 
premises . . . made away with by . . . theft 
. . . embezzlement, burglary or abstraction . . . 
whether by the officers, clerks & servants of the 
assured or any other person,” (6) ” By reason 
of any securities of the description above specified 
being . . . stolen, misappropriated or made away 
with by . . . fraud of their officers, clerks or ser- 
vants . . . whilst in transit . . . between any 
houses or places within 100 miles from Phila- 
delphia ” where their business premises were 
situate. In May, 1917, during the currency of 
the policy, pltfs. discovered that W., one of 
their servants, had, between Sept. 1909, & 


Sept. 23, 1916, fraudidently made away wdth 
large quantities of securities deposited with them 
by customers. Securities deposited with pltfs. 
were kept in strong rooms or “ vaults ” in the 
custody of a vault clerk. Customers desiring 
to withdraw securities frequently went to pltfs.’ 

E remises themselves, or sent a person on their 
ehalf, & the securities were taken from the 
vault to the customers’ reception room & handed 
over to them there. W. obtained possession of 
the securities in question from the vault clerk 
by fraudulently pretending that he was authorised 
to receive them on behalf of their owners, & having 
forged the owners’ receipts for them & delivered 
those receipts to pltfs., he misappropriated the 
securities to his own use. There w'as no evidence 
that the vault clerk when handing the securities 
to W. did not suppose that they were to bo taken 
& delivered to the owners in the reception room : 
— Held: (1) in the sentence in clause (a) of the 
policy ” by them supposed or believed to be,” 
the words ” by them ” governed ” believed ” as 
well as ” supposed ” ; it was not sufficient, to 
bring a loss within that clause, that the securities 
were believed by the customers to be on the pre- 
mises at the date of the policy ; & consequently, 
as pltfs. knew that the securities had been with- 
drawn before that date, clause (a) did not apply; 
(2) a ” transit ” between the vault & the cus- 
tomers’ reception room was not a ” transit 
be Ween any houses or i)lace8 ” within tht; mean- 
ing of clause (b) ; a transit wliich was intramural 
oidy was not covered ; & deft, was not liable on 
the policy. — Pennsylvania Co. for Insurances 
ON Lives & Granting Annuities v, Mumford, 
[1920] 2 K. B. 537; 89 L. J. K. B. 651 ; 123 
L. T. 248 ; 36 T. L. R. 423, C. A. 

3265. Loss In transit ” — Intramural transit.] — 

Pennsylvania Co. for Insurances on Lives 
& Granting Annuities v. Mumford, No. 3264, 
ante, 

3266. Loss by ** civil commotion ** — Theft of 
motor oar by force — Civil commotion In neighbour- 
hood.] — Where loss or damage occasioned through 
riot or civil commotion is excepted from a policy 
of insurance, if the loss took place in consequence 
of a civil commotion it is not necessary to prove 
such commotion at the actual time & place at 
which the loss occurred in order to bring the case 
within the exception. A motor car belonging to 
applt., & insured by resp. co., was taken with a 
show of force, imder circumstances not such as 
those of an ordinary theft, at a time when there was 
civil commotion in the neighbourhood, although 
not at the actual place, & there was evidence 
that motor cars were much used by those engaged 
in such commotion : — Held : the ct. was justified 
in drawing the inference that the loss was occa- 
sioned through civil commotion within the excep- 
tion. — Cooper v. General Accident, Fire & 
Life Assurance Corpn., I^td. (1928), 92 L. J. 
P. 0. 168 ; 128 L. T. 481 ; 89 T. L. R. 113, H. L. 

Annotation : — Consd. Motor Union Insce. r. Boggan (1923), 
130 L. T. 688. 

8267. Arm of the ordinary law 

paralysed.] — Pltf. insured a motor car with deft. 
CO. against loss or damage by fire, burglary, house- 
breaking, or theft. An exception in the policy 
provided that the insurers were not liable for 


under said condition, but he must 
have communicated that objection to 
the insured, 8c a disagreement within 
the meaning of the condition, but not 
arising until after the time for payment 
of the loss bad arrived, could be of no 


avail to the oo., as the rights of insured 
had then become established. — Gold- 
berg V. Employers* Liability Assur- 
ance Co., [1922} 1 W. W. R. 629 ; 66 
D. L. R. 716.— CAN. 
p. “ Pilferage .’*} — “ Pilferage ” Is a 


word which belongs to the genus 
pilferage " 8c taken in connection 
with the other words of the policy. 
Includes within Its scope the wanton 
destruction of property. — Heioierson 
t?. North Western Mutual Fire In- 
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“ loss or damage arising during (unless it be 
proved by the insured that the loss or damage 
was not occasioned thereby) or in consequence of 
. . . riot, civil commotion, military or usurped 
power.” While the car was out on hire in Co. 
Wexford in Nov. 1920, the owner’s chauffeur was 
held up by four armed men, who blindfolded & 
removed him, & took away the car. According 
to the evidence of the police sergeant there was no 
serious disturbance in the county at the time. 
The police had, however, been called in from a 
few outlying stations ; motor cars had been 
” commandeered ” & not returned, & receipts 
given in three cases ; a post office motor cycle 
had been taken : there had been some raids for 
shot guns & for mails, & early in Jan. 1921, martial 
law was proclaimed in the county : — Held : the 
inference to bo drawn from the proved <fe admitted 
facts was that the loss was due to civil commotion 
& riot, & deft. co. had discharged the onus which 
the exceptions clause in the policy imposed upon 
them. 

In order to constitute those ingredients which 
in law amount to riot, it is not necessary that there 
should be noise. 

I think that it is shown here that the ordinary 
law . . . was paralysed & there was a state of 
commotion, disturbance, or riot (Lord Wren- 
BURY). — Motor Union Insurance Co., Ltd. v. 
BoCtGAN (1923), 130 L. T. 588 ; 07 ^ol. Jo. 050, 
H. L. 

Annotation : — Consd. London & Lancashiro Fire Insee. v. 

Bolands, [1924] A. C. 836. 

3268. Armed raid on business premises — 

Theft itself constituting riot.] — By a policy of 
assurance applts. agreed to indemnify resps. 
against loss by burglary, housebreaking, & theft 
of cash in the cashier’s office in resps,’ bakery 
in Dublin, subject to the proviso that ” this in- 
surance does not cover loss directly or indirectly 
caused by or happening through or in consequence 
of (a) invasions, hostilities, acts of foreign enemy, 
riots, strikes, civil commotions, rebellions, insur- 


rections, military or usurped power, or martial 
law, or the burning of property by order of any 
public authority. . . .” During the currency of 
the policy four armed men entered resps.’ pre- 
mises on a summer evening while it was still day- 
light, held up the employees with revolvers, & 
took possession of all the money they could find 
in the cashier’s office. There was no disturbance 
in the neighbourhood at the time. In answer to 
a claim by resps. against applts. to recover the 
loss, applts. relied on the proviso in the policy. 
The dispute having been referred to arbn. under 
a clause in the policy, the arbitrators, by an award 
stated in the form of a special case, being of 
opinion that the circumstances in which the money 
was stolen constituted a riot, found that resps. 
were not entitled to recover : — Held : the proviso 
was not confined to the case where the theft was 
facilitated by an antecedent or simultaneous riot, 
but included a case where the theft itself in the 
manner in which it was conducted constituted a 
riot at law, & that the arbitrators were right in 
their conclusion. — London & Lancashire Fire 
Insurance Co., Ltd. v. Bolands, Ltd., [1924] 
A. C. 836 ; 93 L. J. P. C. 230 ; 131 L. T. 354 ; 
40 T. L. R. 603 ; 68 Sol. Jo. 629, H. L. 

3269. Goods for which assured ** responsible ** — 
Goods in custody of assured as bailie.] — Applts. 
insured claimant, who was a furrier, against 
burglary, the policy covering not only goods 
belonging to claimant but goods which were on 
his premises & were in his possession on trust or 
on commission & for which he was ” responsible.” 
A burglary took place, & claimant lost both goods 
of his own & goods which were in his custody as 
a bailee. Claimant had not been guilty of any 
negligence as a bailee, & so was not liable to the 
owners of the bailed goods for their loss : — Held : 
‘‘ responsibility ” in such a connection meant 
legal liability only, & therefore claimant could not 
recover on the policy in respect of the bailed 
goods. — Engel v. Lancashire & General 
Assurance Co., Ltd. (1925), 41 T. L. R. 408 ; 
69 Sol. Jo. 447 ; 30 Com. Cas. 202. 
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3270. Plate glass — Breakage from fire excepted — 
Breakage by crowd watching fire.] — Marsden v. 
City & County Assurance Co.. No. 2633, ante, 

3271. Arising from ** civil commotion or 

rioting ** — Organised conspiracy to commit criminal 
acts.] — An organised conspiracy to commit 
criminal acts without more, does not amount to 
“ civil commotion.” By a policy of reinsurance, 
underwritten by deft., pltfs. were insured against 
‘ ‘ damage to plate glass caused directly by or arising 
from civil commotion or rioting.” During the 
currency of the policy a large number of women 
in different parts of London simultaneously 
broke windows with hammers. Each woman, 
when arrested, went quietly to the police station ; 
there was no disturbance in the street, & no public 

SUBANCK Co., [1925] 1 D. L. R. 339 ; 

43 Can. Crlm. Cas. 217 ; 34 B. C. R. 

441.~CAN. 

q. “ Theft ,*'] — The word “ theft •’ is 
not used in its narrow & technical 
sense : if the legislature created a 
statutory offence which might properly 
be regarded as theft, it would he 
covered by the policy. — Boyle v. 


sympathy was shown for the women who broke 
the windows. No one of the women was charged 
with riot or unlawful assembly ; the charge in 
each case was one of malicious injury, & each case 
was dealt with separately without any charge 
being preferred of acting in concert with others : — 
Held : (1 ) there was no evidence that the damage 
was caused directly by or arose from ci\ul com- 
motion or rioting, & deft, was not liable on the 
policy ; (2) the fact that deft, had previously 

paid under another policy in the same words under 
similar circumstances did not estop him from 
raising the defence that the damage was not 
caused by civil commotion or rioting. — London 
& Manchester Plate Glass Co., Ltd. v. Heath, 
[1913] 3 K. B. 411 ; 82 L. J. K. B. 1183 ; 108 

S. L. T. 205 ; evhaeqxvent jiroccedinas, 
[1919] S. C. 455.— SCOT. 

t. Animals — Statutory declaralion as 
to io«fi.]— B keck V. Yorebuire Insur- 
ance Co. (1909), 11 W. A. L. R. 88.— 
AUS. 

a. Disease existing before in~ 

surance complete.] — One of two horses 
fnsiured was, before noon of the day 

E E 2 


YoRBBniRK Insurance Co., Ltd., 
[1026] 2 D. L. R. 690 ; 66 O. L. R. 564 ; 
affg., [1925] 1 D. L. R. 344.— CAN. 

PART vm. 

r. War risks.] — Nobel’s Explo- 
sives Co. V. British Dominions 
General Insurance Co., [1918] S. C. 
373 ; 55 Sc. L. R. 296 ; [1918] 1 



420 


i 


Insurance 


L. T. 1009 ; 29 T. L. R. 681 ; 6 B. W. C. 0. N. 
107, C. A. 

Annotations : — As io (1) Disid. Cooper v. General Accident* 

Fire & Lite Assoe. Corpn. (1922\ 92 L. J. P, C. 168, 

Refd. Roerers v. Whittaker, [1917] 1 K. B, 942. 

3272. Loss In transit by post office — Share certi- 
ficates — ^Misappropriation by ag:ents of assured.] — 

Baring Brothers ^ Co. v. Marine Insurance 
Co. (1894), 10 T. L. R. 276, C. A. 

3273. War risks — Loss caused by war — Goods 
requisitioned by belligerent.] — Mocjnos De Arroz 
V. Mumford (1900), 16 T. L. R. 469. 

3274. .] — Pltf. effecied an in- 
surance on “ the contents ” of their clothing store 
at Johannesburg against “ direct loss or damage 
to the above property by riot, rebellion, or war,” 
no indirect loss being recoverable. During the 
war between Great Britain & the Transvaal the 
Transvaal Govt, seized the goods in the store for 
the use of the troops in the field. This seizure was 
in accordance with the laws of the Transvaal : 
— Held : the loss was covered by the policy. — 
Curtis & Co. v. Head (1901), 17 T. L. R. 718 ; 
on appeal (1902), 18 T. L. R. 771, C. A. 

3275. Policy against declaration of peace — 

Before certain date.] — By a policy of insurance 
effected on Nov. 2, 1918, during the European 
War, deft, agreed to pay to pltf. a certain sum in 
the event of peace between Great Britain & Ger- 
many not being concluded on or before .Tune 30, 

1919. On June 28, 1919, these powers signed a 
Treaty of Peace, but they did not exchange & 
deposit ratifications of the Treaty until Jan. 

1920. In an action brought by pltf. against deft, 
upon the policy in Aug. 1919 : — Held : peace had 
not been concluded between these powers on or 
before Jime 30, 1919, within the meaning of the 
policy, & pltf. was therefore entitled to succeed 
in the action. — Kotzias v. Tyser, [1920] 2 K. B. 
69 ; 89 L. J. K. B. 629 ; 122 L. T. 795 ; 36 
T. L. R, 194 ; 15 Asp. M. L. C. 16. 

Annotation : — ^FoUd. Lloyd v. Bowring (1920), 36 T. L. II. 

397. 

3276. .] — For the purpose of a 

contract to pay a sum of money ‘‘ if peace is not 
declared ” by a certain date between two nations 
at war, peace is not declared until the ratification 
of the treaty of peace. — IjLoyd v. Bowring 
(1920), 36 T. L. 11. 397. 

Comj)are Nos. 3281, 3282, post. 

3277. Animals — Recovery of loss by agent of 
assured — Deduction for other transactions as be- 
tween agent & broker.] — Pltf. employed an in- 
surance agent to effect an insurance of his mare & 
unborn foal. The agent sent a proposal form to 
defts., insurance brokers, who effected an insur- 
ance with underwriters at Lloyd’s. A loss having 
occurred, pltf. informed the agent of the fact, & 
the agent obtained the policy from pltf. & sent it 
to defts. They collected the amount due from 
the underwriters, & paid to the agent the balance 
after deducting from the amount a sum due to 


defts. from the agent in respect of other transac- 
tions. The agent did not pay to pltf. the sum 
received by him i—Held : pltf. was entitled to 
recover from defts. the whole amount received by 
them from the underwriters less 1 per cent, com- 
mission for collecting. — L egge v, Byas, Mosley 
& Co. (1901), 18 T. L. R. 137 ; 7 Com. Cas. 16. 
Annotation : — Mentd. Bradford v. Price (1923), 92 L. J. 

K. B. 871. 

.] — See, further, Animals, Vol. II., pp. 221, 

222, Nos. 143-140. 

3278. Mortgage insurance — Proviso against 
assignment — Otherwise than by operation of law — 
Assignment by liquidator.] — A building society, 
which was registered under the Building Societies 
Acts, lent a sum of money upon mtge. & insured 
repayment of the loan. The policy of insurance 
contained a clause providing that the policy should 
cease to be in force if the whole or any part of the 
interest of the insured in the mtge. debt or mort- 
gaged property or any part thereof should pass 
from the insured otherwise than wiU, or opera- 
tion of law, unless notice in writing should be 
given to the insurers, & the insurance should bo 
declared to be continued to a successor in interest 
by a memorandum made on the policy by them ; 

the expression the insured ” was declared to 
include a successor in interest to whom the insur- 
ance should be so declared to be or be otherwise 
continued. The building society was ordered to 
be wound up by the ct., & the official receiver, 
as liquidator, gave notice to the insurers of his 
intention to assign the mtge. together with the 
policy ; the insurers claimed the right to refuse 
their consent : — Held : upon the true construction 
of the condition referred to, the insurers could not 
withhold their consent to an assignment after 
receipt of notice thereof ; & further, the official 
receiver being under an obligation to assign, the 
policy would pass to the assignee by operation of 
law, & therefore the consent of the insurers was 
not required . — Re Birkbeck Permanent Bene- 
fit Building Society, Official Receiver v. 
Licenses Insurance Corpn., [1913] 2 Ch. 34 ; 
82 L. J. Ch. 386 ; 108 L. T. 664 ; 67 Sol. Jo. 669 ; 
0 B. W. C. C. N. 150. 

Annotations: — ^Reld. Cohen v. Popular Restaurants, [1917] 

1 K. B. 480 ; Ee Farrows Bank, [1921] 2 Ch. 164. 

3279. Motor car — Damages recovered by assured 
from third party — Rights of Insurers to reimburse- 
ment.] — Horse, Carriage & General Insurance 
C o., Ltd. v. Fetch, No. 166, ante. 

3280. Non-marine insurance on goods — Con- 
structive total loss — Necessity for notice of abandon- 
ment.] — Semble : for the purpose of determining 
whether there has been a total loss under a policy 
on commercial goods on land, the same considera- 
tions must be taken into account as would be 
taken into account for the purpose of determining 
whether there has been a constructive total loss 
under a marine policy ; with tins exception, that 
under the former notice of abandonment is not 


when the policy came into force, 
inoculated with the disease from which 
It died, although the symptoms were 
not noticed till the following day : — 
Held : pltf. was not entitled to recover 
in respect of this horse. — Demal v. 
British American Live Stock 
Assoon. (1910), 14 W. L. R. 250 ; 
affd - 17 W. L. R. 485.— CAN. 

b. Notice of death .] — Glarke 

r. British Empire Insurance Ck). 
(1912), 21 W. L. R. 774 ; 2 W. W. R. 
682, 968 ; 4 D. L. R. 444.— CAN. 

0 . .1 — A policy granted 

to the owner of a horse agamst Its 
death stipulated that on the death of 
an ixurored animal notice should be 


sent to the co.’s oflaoe. Notice to an 
agent of the oo. should not be sufficient 
compliance with the condition. The 
horse died & the owner intimated this 
to an agent of the oo. This intimation 
was sent to manager of the oo. by 
a^nt. Manager repudiated liability 
at once : — HeW, : although notice bad 
been sent to agent It^Tuid de facto 
reached manager & was sufficient. — 
Shieujs V. Scottish Asburanoe 
Corpn., Ltd. (1889), 16 R. (Ct. of 
Bess.) 1014 ; 26 So. L. R. 702.— SCOT. 


d. 


Notice of illness.] — Gill 


V. Yorkshirb Insurance Co. (1913), 
24 W. L. R. 389 ; 4 W. W. R. 692.- 

OAN. 


e. Motor insurance — Meaning of.] 
— ^Automobile Insurance is merely a 
collection of various classes or species 
of Insurance, some of which are not 
peculiarly or exclusively applicable to 
motor vehicles, but are appreciate 
to the dangers to which the use ox such 
a vehicle may expose It or its owner. — 
ROOKMAKER V. MOTOR UNION INSUR- 
ANCE Co. (1922), 62 O. L. R. 663 ; 
70 D. L. R. 360.— CAN. 

f. — automobile 

policw 1b a oomblhation of two policies, 
xtre ec transportation, &; is a separate 
type of insurance from the ordlnetry 
fire policy. — J ournat v. Railway 
Fassenosbs Assuranoe Co., [1924] 
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a necessary condition of a valid claim. — ^Mitsui 
V. Mumford, [1016] 2 K. B. 27 ; 84 L. J. K. B. 
514 ; 112 L. T. 656 ; 31 T. L. R. 144 ; 69 Sol. 
Jo. 189 ; 20 Com. Cas. 107. 

AnnotcUions : — ^Apld. Oampbell & Phillippst). Dentnan (1915), 

21 Com. Cas. 357. Oonsd. Moore v. Evans, [1918] A. C. 

186. 

3281. Loss of control by reason of 

war — Likelihood of recovery.] — Pltfs., an English 
CO., were insured by a non-marine Lloyd’s policy 
for a period of three months from July 27, 1914, 
“ against loss of &/or damage to ” oil seeds & 
general merchandise at Antwerp “ directly caused 
by . . . war . . . military or usurped power.” 
The policy also provided that no claim was to 
attach for delay, deterioration, or loss of market. 
The property insured, which consisted of ground 
nuts, was stored during the currency of the policy 
in a warehouse in Antwerp. War broke out 
between Germany & Great Britain & Belgium at 
the beginning of Aug. 1914. The city of Antwerp 
was occupied by the Germans on Oct. 9, 1914, 
during the currency of the policy. On Oct. 18 
the Germans published a proclamation that, 
” until the quantities necessary for the require- 
ments of the army are ascertained the purchase 
& sale of all descriptions or stocks situated in 
Antwerp & district is forbidden.” On Oct. 21 
the Germans published another proclamation by 
which all owners & depositaries of goods of any 
kind in Antwerp were required to hand to the 
govt, an exact specified statement of the goods 
& of their owmers, & it provided that the ” goods 
must be neither shifted, nor worked, nor handled 
in any way whatsoever without permission.” 
The owners of the warehouse where pltfs.’ goods 
were stored sent a list of the goods in their ware- 
house to the German Govt, between Oct. 21 & 
25, & a few days later, but subsequently to Oct. 20, 
when the policy expired, German officers searched 
the warehouse. The goods were in fact requisi- 
tioned by the Germans without making any pay- 
ment therefor in Doc. 1914. Pltfs. gave notice 
of abandonment on Oct. 15, which was not 
accepted. They sued one of the underwriters on 
the policy, alleging that the goods insured had 
become a total &/or a constructive total loss, & 
that they had given notice of abandonment ; — 
Held : pltfs., had not, when the policy expired 
on Oct. 26, been irretrievably deprived of the 
goods nor of their possession, as the goods re- 
mained in the warehouse where they had been 
deposited by pltfs., & therefore there had not 
been an actual total loss of the goods, & further, 
as pltfs. had not proved that it was unlikely, 
although it was uncertain, that they would re- 
cover the goods they had not proved that there 
had been a constructive total loss of the goods, 
& the action therefore failed. — Campbell & 
Phillipps, Ltd. v. Denman (1915), 21 Com. Cas. 
357. 

Annotation : — Consd. Moore v. Evans, [1918] A. C. 185. 


8282. .] — A London firm of 

jewellers insured their stock of jewellery by a 
non-marine policy for a year from Jan. 8, 1914, 
against ” loss of &/or damages or misfortune to 
” the goods or any part thereof arising from any 
cause whatsoever whilst the goods were in the 
United Kingdom or any country in Europe or in 
transit from any part in the United Ki^dom or 
Europe to any other port in the United Kingdom 
or Europe. In June & July, 1914, they consigned 
certain pearls so insured to trade customers in 
Prankfort-on-Main & Brussels on sale to return 
on the terms that the pearls remained the pro- 
perty of the consignors until invoiced by them. 
In the ordinary course of business jewellei^ so 
sent on approval remained with the consignee 
for a limited period to give him an opportunity 
of selling it. Owing to the outbreak of war 
between Great Britain & Germany on Aug. 4, 
& the occupation of Brussels by the Germans in 
the same month it became impossible for the con- 
signors to recover possession of the pearls. There 
was no evidence that the pearls had been seized 
or specifically interfered with by the German 
authorities. As to the pearls sent to Frankfort, 
there was no evidence that they had not remained 
in the possession of the consignees ; & as to the 
pearls sent to Brussels, the consignees had, with 
the subsequent assent of the consignors, placed 
them in a bank there for safe custody, & there was 
no evidence that they had not remained in the 
bank : — Held : the policy being on goods & not 
on an adventure, the evidence did not establish 
a loss under the policy. — Moore v. Evans, [1918] 
A. C. 185 ; 87 L. J. K. B. 207 ; 117 L. T. 761 ; 
34 T. L. B. 51 ; 62 Sol. Jo. 69 ; 23 Com. Cas. 
124, H. L. 

Annotations ReW. Wliite, Child & Beney v. Simmons, 

Same v. Eagle, Star & British Dominions Insce, (1922), 

127 L. T. 571. Mentd. Goldman r. HUl, [1919] 1 K. B. 

443. 

3283. Damage by aerial craft or missiles — ^Goods 
protected ** until on board steamer'* — Damaged 
while on lighter.] — An insurance policy against 
damage caused to goods by aerial craft or missiles 
discharged thereat contained a clause stating 
that it covered all consignments of goods for 
account of pltfs. or their clients, wliilst in ware- 
house & from any port in the United Kingdom 
to any port in the United Kingdom “ & until on 
board steamer,” There was also a clause stating 
that the goods were to be insured ” per land con- 
veyance from anywhere in the United Kingdom 
to anywhere in the United Kingdom.” Pltfs. 
intending to send certain goods from London to 
South .Mrica by steamer put them on a barge. 
The barge was taken down to the dock & when it 
was lying alongside the steamer an anti-aircraft 
shell sank the barge & damaged the goods. In 
an action on the policy : — Held : the words 
” until on board steamer ” meant that the policy 
was to cover goods in warehouse, in transit by 


1 D. L. R. 308 ; 60 N. B. R. 601.— 

CAN. 

gr. .] — A policy of “ auto- 

mobile insurance ” Insuring a^rainst 
loss by fire, theft & other mixed 
risks is, to the extent to which it 
insures against loss by fire, a con- 
tract, the subject-matter of which is 
fire Insurance, & it is none the less a 
contract of tiro insurance by reason 
that it is also a contract of msuranoe 
{mralnst other risks. — Konowsky v. 
Pacific Mahinb Insurance Co., [1924] 

2 D. L. R. 1029 ; 2 W. W. R. 276 ; 34 
Man. L. R, 149 ; affq., [1923] 2 D. L. R. 
1198 ; 2 W. W. R. 71.— CAN. 

h. Damage to motor car — Fire .^ — 
Where an automobile is insured “ while 


in the storage house or on the road or 
owned by the insured,” the assured can 
recover wherever the automobDe la 
when damaged by fire, os long as it is 
still owned by him. — Fretts v. Lennox 
& Addington Mutual Fire Insur- 
ance Co. (1914), 26 O. W. R. 82 ; 6 
O. W. N. 13 ; 16 D. L. R. 863.— CAN. 

k. .] — Koubzswki V , 

Metropolitan Fire Asuocn. op 
Canada (1922), 63 D. L. R. 456 ; 65 
N. S. R. 81.— CAN. 

l. .] — Stewart v. Hali- 

BURTON & Freeman & Halifax 
auto Co. (1922), 65 N. S. R. 537.— 

CAN. 

m. .) — Veterans’ Sight- 


seeing, ETC. Co. V. Phosnix In - 
SURANCK Co.. [1924] 2 D. L. R. 674 ; 
3 W. W. H. 782 ; 33 B. C. R. 428.— 

CAN. 

n. .] — Western Assur- 

ance Co. V. Caplan, [1924] 2 D. L. K. 
935 ; [1924] S. C. R. 227 ; affg., 24 
O. W. N. 66.— CAN. 

o. .] — Dawsons, Ltd. v. 

Bonnin, [19211 8. C. 611.— SCOT. 

p. CofJwion.] — Collins v, 

Guardian Casualty & Guaranty 
Co.. [1918] 2 W. W. R. 763 ; 40 D. L. R. 
133.— CAN. 

-So wards V. Lon- 
don Guarantee tk Accident Co., 
[1923] 2 D. L. R. 495 ; [1923] 8. C. R. 
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land, & on the quay while awaiting shipment, & 
the policy was a land policy & the action failed. 
— Ewing & Co. v. Sicklemorb (1918), 85 T. L. R. 
66, C. A. 

8284. Property in foreign country — Insurance 
against damage by usurped authority — Confiscation 
of bank securities — By de facto government.] — 

Pltfs. were an English co., part of whose business 
was transacted, at the material time, in Russia. 
For the purposes of their Russian business, pltfs., 
through their London bankers, deposited in a 
bank at Petrograd money & Russian Treasury 
Bonds, & by a policy of insurance, dated Jan. 24, 
1917, & a Lloyd’s policy, dated Apr. 27, 1917, 
they took out an insurance on the Treasury Bonds 
& their balance at the Petrograd bank against 
[inter alia) loss or damage “ directly caused by 
dre, rioters, civil commotions, war, civil war, 
revolutions, rebellions, militarj^ or usurped power.” 
The policies excepted claims for ” confiscation or 
destruction by the govt, of the country in which 
the property is situated.” In Dec. 1917, the 
Bolshevists, in pursuance of a decree of the Central 
Executive Committee of the Commissaries of the 
People, took possession of the Petrograd bank, 
& everything in it, including the insured properly. 
In two actions claiming losses imder the policies : 
— Held : the act complained of was a confiscation 
by the Govt, of Russia which was in existence at 
the time &; which had since been recognised by 
the British Govt, as the de facto Govt, of Russia, 
& the act was not an act of a usurped authority, 
& therefore no claim could be made under the 
policies in respect of the losses. — White, Child 
&; Beney, Ltd. v. Simmons, White, Child & 
Beney, Ltd. v. Eagle Star & British Do- 
minions Insurance Co. (1922), 127 L. T. 571 ; 38 
T. L. R. 610, C. A. 

3285. Loss on contract for personal services — 
Non-fulfilment of lecture tour — Policy of in- 
demnity.] — Pltf. engaged Miss Ellen Terry to 
deliver fifty lectures in Australia & New Zealand 
in 1914, & took out a Lloyd’s policy of insurance 
by which the undenvriters agreed to pay pltf. 
£100 ” for each & every performance &/or lecture 
in the United Kingdom &/or Australia &/or New 
Zealand [from] which Miss Ellen Terry is absent 
owing to illness &/or accident, except death, but 
no liability to attach hereto in respect of the first 
fifteen performances &/or lectures from which Miss 
Ellen Terry is absent,” & the underwriters bound 
themselves to pay ” all such loss as above stated 
not exceeding the sum of £100 for each perform- 
ance missed & not exceeding £1,600 in all that 
the assured may sustain ” during the period in 


question. The policy warranted that Miss Terry 
was only to be paid for actual performances : — 
Held : the policy was not a valued policy, but a 
policy of indemnity. — B lascheck v. Bussell 
(1916), 83 T. L. R. 74, C. A. 

Annotation: — ^Reld. City Tailors v. Evans (1921), 91 L. J. 

K. B. 379. 

3286. Funeral expenses — Expenses to be reason- 
able.] — Goldstein v. Salvation Army Assur- 
ance Society, No. 2986, ante. 

3287. Actions for libel — Incurrence of costs with- 
out consent of insurers — Unreasonable refusal.] — 
llULTON (E.) & Co., Ltd. v. Mountain (1921), 37 
T. L. R. 869, C. A. 

3288. Endowment — Payable in twenty-one years 
to daughter — Death of assured within period — 
Moneys part of assured *s estate.] — An endowment 
policy taken out by a person in liis own name for 
the benefit of his daughter, to mature on her 
attaining a specified age, creates no legal estate 
in the daughter, & she cannot sue on the contract, 
nor does the assured tliereby constitute himself 
a trustee for his daughter of the policy & of the 
moneys payable thereunder. If, therefore, the 
assured dies before the policy matures, the policy 
moneys belong, not to the daughter, but to the 
estate of the assured, & must be paid to his exors. 
— Re Engelbach’8 Estate, Tibbetts v. Engbl- 
BACH, [1924] 2 Oh. 348 ; 93 L. J. Ch. 616 ; 180 
L. T. 401 ; 68 Sol. Jo. 208. 

3289. Payable to insured on certain date — 

Trust for wife on insured’s death — Prior to such 
date.] — A husband effected a life or twenty years’ 
endowment policy witli an insurance society, the 
money being payable on his death or on liis sur- 
viving the twenty years. The policy was ex- 
pressed to be for the benefit of his wife if he died 
within the twenty years leaving her surviving, 
otherwise for the benefit of himself or his estate. 
The husband diedwitlun the twenty years, leaving 
his wife surviving : — Held : (1 ) the policy though 
immediately payable if the husband survived the 
twenty years was a policy effected ” on his own 
life ” within Married Women’s Property Act, 
1882 (c. 76), 8. 11 ; (2) in the event that had 
actually occurred a valid trust for the wife was 

1 created within that section. — Re Ioakimidis 
Policy Trusts, Ioakimidis v. Hartcup, [1926] 
1 Ch. 403 ; 133 L. T. 796 ; 41 T. L. R. 486 ; 69 
Sol. Jo. 662. 

National health insurance .] — See Work & 
Labour. 

Unemployment insurance.] — See Work 
Labour. 


365 ; 2 W. W. K. 113 ; revsg., [1923] 2 
D. L. K. 441 ; 52 O. L. R. 39.--CAN. 

r. .] — WAMPLER V. British 

Empire Underwriters Agency 
(1920), 48 O. L. R. 13. 64 ; D. L. R. 
057 ; 18 0. W. N. 312.— CAN. 

t. Theft of car.] — Goldberg v. Em- 
ployers' Liability Assurance Co., 
[1922] 1 W. W. R. 520 ; 66 D. L. R. 
710.— CAN. 

u. .] — Boggan tJ. Motor Union 

Insurance Co., I1922J 2 I. R. 184. — 

IR. 

a. Damage by water — Effect of 
frost.) — A policy of Intnirance covered 
loss py leakage or discharge from a 
sprinkler system for protection against 
fire, but provided that It would not 
cover injury resulting from freezing. 
The water in a pipe connected with the 


system froze &, the pipe having burst, 
damage was caused by the consequent 
escape of water : — Held : the damage 
did not result from freezing Sc the 
insured oould recover on the policy. — 
Canadian Casualty & Boiler Insur- 
ance Co. V. Boulter, Davies & Co. 
& Hawthorne & Co. (1907), 39 
S. C. R. 668.— CAN. 

b. Lobs through breach of agree- 
ment by third parly.]— A co. sold a 
motor vehicle to M. Sc H. under a 
conditional agreement, duly registered, 
which provided that the veblclo was 
not to be sold without the previous 
written consent of the selling co. or its 
assigns. M. & H. wrongfully & with- 
out their consent sold the car to D. 
Pltfs. had an aasifinment of the agree- 
ment from the selling oo. Sc took the 


car from D. at the expense of $75. 
D. sued pltfs. Sc his action was dis- 
missed with costs. Pltfs.’ party Sc 
arty costa of that action were paid, 
wore Insured by defts. against 
loss resulting from the sale of the 
vehicle without pltfs.’ consent: — 
Held: pltfs. while entitled to recover 
from defts. the 175 were not entitled 
to recover their additional solr. Sc 
client costs of the action brought by 
D. nor their loss on resale of the 
vehicle. — Bankers Financial Corpn. 
V. Canada Accident Sc Fire Assur- 
ance Co. (1923), 63 0. L. R. 620.— 
CAN. 

0 . Damage to crops — By hail.] — 
H. B. Macdonald Co., Ltd. v. Bihr, 
fl923] 1 W. W. R. 1132 ; 16 Saek. 
L. R. 834.— CAN. 
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Part IX. — Wagering Policies. 


Sect. 1.--IN GENERAL. 

Gaming & wagering generally, see Gaming & 
Wagering, Vol. XXV., pp. 394 et seq. 

8290. Wager policy defined.] — (1) A policy of 
marine insurance which contains a p.p.i. or the 
like clause is made void by Marine Insurance Act, 
1906 (c. 41), s. 4 (2) (b), whether it is a wagering 
contract in fact or not. Such a policy is not a 
contract of indemnity & gives no scope for the 
operation of the principle of subrogation. 

(2) The assured under an honour policy does 
not by asking for & receiving payment thereunder 
from the insurer elect to treat the policy as a valid 
& binding contract. Under such a policy the 
insurance is made irrespective of interest & pay- 
ment is made irrespective of indemnity. 

“ A wager {or honour) policy may bo defined to 
be one in which the parties by express terms dis- 
claim on the face of it the intention of making a 
contract of indemnity.” This statement I think 
puts the point forcibly & well. It matters not in 
what way the disclaimer be expressed, whether by 
the words “ production of this policy to be deemed 
full & sufficient proof of interest ” or by any like 
phrase (McCardie, J.). — Edwards (John) & Co. 
V. Motor Union Insurance Co., [1922] 2 K. B. 
249 ; 91 L. J. K. B. 921 ; 128 L. T. 276 ; 38 
T. L, R. 690 ; 16 Asp. M. L. C. 89 ; 27 Com. Cas. 
367. 

3291. Distlngifished from valued policies.] — 

A valued policy is not to be considered as a wager 
policy. — Lewis v, Rucker (1761), 2 Burr. 1167 ; 
97 E. R. 769. 

.AnnofoXions Consd. Le Cras v. Huphes (1782), 3 Doug. 

K. B. 81 ; Murphy v. Bell (1828), 4 Bing. 667 ; Irving v. 

Manning (1847), 1 H. L. Cas. 287 ; Dawson v. Wrench 

(1849), 3 Exch. 359. Reid. Da Costa v. imh U766). 

4 Burr, 1966 ; Johnson v. Sheddon (1802), 2 East, 581 ; 

Usher v. Nobile (1810), 12 East, 639 ; Hardy v. limes 

(1822), 6 Moore, C. P. 574 ; Hills v, London Assce. CJorpn. 

(1839), 9 L. J. Ex. 25 ; Ralll v. Janson (1856), 6 E. & B. 

423 ; Bruce o. Jones (1863), 1 H. & C. 769 ; Balmoral 

S.S Co. V. Marten, [lOhl] 2 K. B. 896; Duns, Brown 

V. Binning (1906), 22 T. L. II. 529. 

3292. Effect of wagering policy — Recapture does 
not avail Insurer.] — On a policy interest or no 
interest, a recapture after being in an enemy’s 
port will not avail the insurer. — Dean v. Dicker 
(1746), 2 Stra. 1260 ; 93 E. R. 1162. 

Annotation : — Befd. Edwards v. Motor Union Insce., [1922] 

2 K. B. 249. 

3293. No right of abandonment.] — Money 

having been expended in reclaiming a cargo on 


board a ship captured was insured by the owners 
upon the event of the ship’s arrival at M. ; the 
ship being captured, & restored upon appeal, 
relinquished her voyage & was afterwards lost ; 
pending the appeal the goods were ordered to he 
sold, & the expenses of the appeal were afterwards 
defrayed therewith ; yet an averment of a loss 
by capture is bad, because the ship might, not- 
withstanding the capture, have afterwards arrived 
at M. ; & tliis being a wagering policy, the assured 
could not at any time abandon. — Kulbn Kemp 
V, ViGNE (1786), 1 Term Rep. 304 ; 99 E. R. 
1109. 

Annotation : — Befd. Edwards v. Motor Union Insce., [1922] 

2 K. B. 249. 

Abandonment generally, see Part II., sect. 24, 


Sect. 2.— AT COMMON LAW. 

/S'ee, note. Marine Insurance Act, 1906 (c. 41), 
s. 4 ; Marine Insurance (Gambling Policies) Act, 
1909 (c. 12), s. 1, generally. Gaming Wager- 
ing, Vol. XXV., pp. 394 ei seq. 

3294. General rule.] — It was by that case 
[Lucena v. Craufurd, No. 3303, post] solemnly 
determined without even a difference of opinion 
among the judges that at common law wager 
policies of insurances without interest were lawful 
& that it was impossible to say that any wager 
which was not, as it was said, contrary to the 
policy of the law, that is, contrary to morality, 
or hurtful in a political point of view was not a 
legal contract {per CuR.). — Cousins v, Nantes 
(1811), 3 Taunt. 513 ; 128 E. R. 203, Ex. Ch. 

Annotaiionfi : — FoUd. Dalby v. India & London Life Aasce. 

(1864), 15 C. B. 365. Reid. Cheshire r. Vaughan, [1920] 

3 K. B. 240. 

3295. .] — Dalby v. India & London Life 

Assurance Co., No, 2774, ante. 

3296. “ Interest or no interest.*’]— One having 

no interest in a ship insures it, the insurance is 
void, though the policy runs, interest or no interest. 
But if he is interested in the ship, he may insure 
more than the value of his interest. — Goddart 
V. Garrett (1692), 2 Vern. 269 ; 23 E. R. 774. 
Annotations Craufurd v. Hunter (1798), 8 Term 

Rep. 13 ; Lucena v. Craufurd (1806), 2 Bos. Sc P. N. R. 

269. 

8297. Necessity for proof of interest.] — 

When insurance is interest or no interest, pltf. 


PART IX. SECT. 1, 

d. No interU to effect wager policy-] 
— G. insured his life, & was unable 
to pay the premium for some time, 
but a third party*, at the request of 
the agent, took an asslgnmeui of the 
policy & paid the premium. Subse- 
quently, the policy was assigned to 
pltf. & the premiums were thenceforth 
paid by hiin : — Held : at the time the 
policy issued Q. intended to effect a 
oond fide insurance for his own benefit, 
Sc, as the contract was valid in its 
Inception, the payment of the premium 
when made related back to the date of 
the policy, & It was not therefore a 
wageriM policy. — ^Vezina v. New 
York life Insitranob Co. (1881), 6 
S. 0. R. 30.— CAN. 

a. .1 — A life policy in pltfs.* 

CO. was taken out by assured after it 
had been represented to him by pltfs.’ 
agent that he could raise money upon 
it from deft, by selling the policy to 
him. Sc the policy was taken out by 
assured for that puriMjse. At the time 


assured was too poor to pay the 
premium Sc was unable to ceury the 
policy. Immediately upon the policy 
being issued, it was assigued to deft, 
for a small sum. Sc deft, paid the 
original & subsequent premiums. 
Assured stated that when he assigned 
the policy ho expected to redeem it, Sc 
carry it for his own benefit : — HeM : 
the policy was not a wagering policy. — 
Mutual Lite Assurance Co. of new 
York v. Anderson (1897), 1 N. B. 
Eq. Rep. 460.— CAN. 

f. Insurance on ovm life — For bene- 
fit of another.}— Two brothers agreed 
with each other that each was to in- 
sure his own life, paying the premiums 
In respect of the imlioy so issued Sc 
naming his brother as beneficiary. 
This was done. Sc the premlmns duly 
paid until one brother med, leaving a 
will by which he bequeathed a part of 
such life Insurance to R. The sur- 
viving brother elected to take tmder 
the policy : — Held : the policy was not 
within the prohibition against insur- 


ance contracts of a wagering natxiro, 
which only applies when a person 
insures the life of another. — Gravelle 
V. Rudolph (1916), 34 W. L. R. 424 ; 
10 W. W. R. 709 ; 28 D. L. R. 742.— CAN. 

PART IX. SECT. 2. 

3294 i. General rule.] — condition in 
a policy of life insurance by which the 
policy Is declared to become incontest- 
able upon any ground whatever after 
the lapse of a limited period, does not 
make the contract binding upon the 
Insurer in the case of a wagering policy. 
— Manufacturers Life Insurance 
(3o. V. Anctil (1897), 28 S. C. R. 103 ; 
affd. on appeal, [1899] A. <3. 604, — 
CAN. 

3294 ii. .] — ^a wagering policy 

upon the life of another is not illegal 
In Ireland. — British Assltianob Co. 
V. Magee (1834), Cooke & Al. 182.— 

IR. 

8294 iii. ^.] — Keith v. Pbotbo- 

TioN Marine Insurance Co. (1882), 
10 L. R. Ir. 61.— IR, 
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Insurance. 


Sect, 2 . — At common law. Sects. 3 <fc 4.] 

ha49 no occasion to prove his interest for deft* 
cannot controvert that. — D epaba v . Ludlow 
(1720), 1 Com. 860 ; 92 E. R. 1112. 

AnnotcUions ; — Oonsd. Pole v. Fltzgrerald (1750), WiUea, 
641. Reid. Pond v. (1747), 1 Wils. 191 ; Goss v. 

Withers (1758), 2 Burr. 683 ; Luoena t?. Craufnrd. (1806), 
2 Bos. & P. N. R; 269. 

3298. Partial loss.] — Goods insured by 

agreement, valued at £600, & the insured not to 
be obliged to prove any interest ; yet the insured 
is ordered to discover what goods be put on board, 
that the value of his goods saved may be deducted 
out of the £600. — Le Pypre v. Farr (1716), 2 
Vem. 716 ; 23 E. R. 1070, L. C. 

Annotaiion : — ^Reld. Nantes v. Thompson (1802), 2 East, 
385. 

3299. Effect of recapture.] — ^^D ean v . 

Bicker, No. 3292, ante. 

3300. Where proof of interest not disclaimed — 
Insured must prove interest.] — If a ship insured 
be taken by the enemy, & after a possession of 
nine days but before she is carried infra prcesidia 
be retaken by an English man-of-war the property 
is not charged, but if it be found that pltf . in the 
policy is not concerned in point of interest he 
cannot recover against the imderwriters. — 
Assievedo V. Cambridge (1712), 10 Mod. Rep. 
77 ; 88 E. R. 634. 

Armot(dionB Goss v. Withers (1758), 2 Burr. 683. 

Montd. R. tJ. Majayal Serva Alves, Ribeiro Francisco, 
Martinos, Joaqulm, Santos, Antonio, Antonio (1845), 6 
L. T. O. S. 188. 


Sect. 3.— UNDER MARINE INSURANCE ACT, 

1745. 

SeCt now, Marine Insurance Act, 1906 (c. 41), 
88. 4, 92. 

3301. What is a wagering policy within Act- 
Policy on safe arrival of ship — No reference to 
interest of insured.] — ^An agreement to pay £20 to 
deft, at the next port a ship should reach, pro- 
vided that if she did not save her passage to (3hina, 
deft, would pay to pltf. £1,000 at the end of one 
month after she arrived in the river Thames, 
without reference to any property, though one 
of the parties had some goods on board, liable to 
suffer by the loss of the season, is a wagering 
policy, within Marine Insurance Act, 1745 (c. 37). 
—Kent v. Bird (1777), 2 Cowp. 683 ; 98 E. R. 


Gedge v. Royal Exchange Assce 

12 fiasr'm ^ 

3302. ^ - — .] — ( 1 ) A policy of marine in 
surance whereby the assured is entitled to b( 
indemnified against loss in respect of the non 
arrival of a ship at a certain port by a certaiz 
date is a policy of insurance on the ship withii 
Marme Insurance Act, 1745 (c. 37), s. 1. 

(2) Where on the trial of an action, pltf.’s caw 
dwcloses that the transaction which is the basi 
of his claim is illegal, the ct. cannot properli 
Ignore the illegality or give effect to the claim 
even if the Regality be not pleaded or relied oi 
by defts. The ct. will therefore not enforce t 
^licy of marine Insurance which is iUegal unde: 
Ma^e Insurance Act, 1746 (c. 37), s. 1, by reasoi 
of its contaimng a clause that the policy itsel; 
18 to be deemed a full & sufficient proof of intei^est 


although that defence is not set up by the under- 
writers.-T-GEDGE v. Royal Exchange Assur- 
ance CORPN., [1900] 2 Q. B. 214 ; 69 L. J. Q. B. 
606 ; 82 L. T. 463 ; 16 T. L. R. ^44 ; 9 Asp. 
M. L. C. 67 ; 6 Com. Oas. 229. 

Annotations : — As to (1) Befd. Cheshire t>. Vaughan (1920), 
123 L. T. 487. As to (2) Coxud. Eregor v. Hollins (1013), 
109 L. T. 225 ; Soo. dea Hdtels Rdunis (Soo. Anon.) v. 
Hawker (1913), 29 T. L. R. 678. 

3303. Policy on profits.] — An insurance 

upon the profits of any ship or goods by way of 
wager would be a mere evasion of the statute 
[19 Geo. 2, c. 37], & though not within the words 
must be taken to be within the spirit (per Cur.). — 
Lucbna V. Craufurd (1806), 2 Bos. & P. N. R. 
269 ; 127 E. R. 630 H. L. ; anbaeqtient proceed- 
ings (1808), 1 Taunt. 325, H. L, 

Annolaiions : — Oonsd. Routh v. Thompson (1809), 11 East, 
428 ; Stirling r. Vaughan (1809), 11 East, 619 ; M'Swiney 
V. Royal Exchange Assco. Corpn. (1849), 14 Q. B. 634 ; 
Dal by v. India & London Life Assce. G854), 15 C. B. 
366 ; Ebsworth v. Alliance Marine Insce. (1873), h. R. 
8 C. P. 590 ; Mackenzie v. Wldtworth (1875), 1 Ex. D. 
36 ; Anderson v. Morico (1876), 1 App. Cas. 713 ; Alikins 
V. Jupe (1877), 2 C. P. D. 375 ; Moran, Galloway v. Uzielll, 
[1905] 2 K. B. 555 ; Refd. Hodgson v. Glover (1805), 6 
Ea.st, 316. Cousins v. Nantes (1811), 3 Taunt. 613 ; 
Robertson v. Hamilton (1811), 14 East, 622: Routh v. 
Thompson, (1811), 13 East 274 ; Taylor v. Wilson (1812), 
15 East, 324 ; Cohon v. Haimarn (1813), 6 Taunt. 101 ; 
Hagedorn v. Oliversou (1814), 2 M. & S. 485 ; Bell e. 
Jutting (1817), 1 Moore, C. P. 155. Devaux v. Steele 
(1840), 6 Bing. N. C. 358 ; Wilson v. Jones (1867), L. R. 

2 Exch. 139 ; Lloyd e. Fleming, Lloyd v. Spence (1872), 
L. R. 7 Q. B. 299 ; Macaura tj. Northern Assce., (1925) 
A. C. 610. Mentd. Hull v. Pickorsgill (1819), 1 Brod. & 
Bing. 282; Clement v. Lewis (1822), 10 Price, 181. 

3304. .] — An insurance on profits on 

goods laden on board a ship is an insurance on 
goods witliin Marine Insurance Act, 1746 (c. 37), 
8. 1, & therefore an insurance on profits containing 
clauses prohibited by that statute is illegal. — 
Smith v. Reynolds (1856), 1 H. & N. 221 ; 25 
L. J. Ex. 337 ; 27 L. T. O. S. 187 ; 4 W. R. 644. 

Annotations: — FoUd. Do Mattos v. North (1888), L. R. 

3 Exch. 185 ; Mortimer v. Broadwood (1869), 20 L. T. 
398. Apld. Alikins v. Jupe (1877), 2 C. P. D. 375. FoUd. 
Berridge r. Man On Insce. (1886), 18 Q. B. D. 346. Reid. 
Godge V. Royal Exchange Assce. Corpn., [1900J 2 Q. B. 


3305. .] — A policy on profits is within 

Marine Insurance Act, 1745 (c. 37), s. 1, & if made 
“ without benefit of salvage,” ^though ” free 
from average,” it is avoided by the statute. — 
De Mattos v. North (1868), L. R. 3 Exch. 185 ; 
37 L. J. Ex. 116 ; 18 L. T. 797 ; 3 Mar. L. C. 
141. 

Annotations: — ^FoUd. Mortimer v. Broadwood (1869), 20 
L. T. 398. Apld. Alikins v. Jupe (1877), 2 C. P. D. 375. 
FoUd. Berrldgo v. Man On Insce. (1886), 18 Q. B. D. 346. 
Consd. Gedge v. Royal Exchange Assce. Corpn., [1900] 
2 Q. B. 214. 

3306. .] — A policy on profits is 

within Marine Insurance Act, 1746 (c. 37), s. 1, 
which avoids policies made ” without benefit of 
salvage to the assurer.” Therefore a policy on 
profits, ” without benefit of salvage ” is void, 
though the assured is interested to the full amount 
insured. — Mortimer v. Broadwood (1869), 20 
L. T. 398 ; 17 W. R. 653 ; 3 Mar. L. C. 229. 
Annotation: — (k>Dld. AlUdns v. Jupe (1877), 2 C. P. D. 


3307. & oommbsloiis.] — A policy 

containing any of the words forbidden by Marine 
Insurance Act, 1745 (c. 37), s. 1, is illegal, if the 
insurance relates simply to “ ship &/or ships, 
steamer &/or steamers,” & does not exclude 
British vessels. Pltfs. effected a policy upon com- 
mission & profit upon ” ship &/or ships, steamer 


PART IX. SECT. 8. 

g. is a toagering policy vHlhi 

marine policy containing , 
provision that the premises insured ar 
warranted free from all average 4 


wltoont benefit of salvage, & that no 
f^her proof of interest than the policy 
shall be required in case of loss, Is a 
warring policy. Such a policy is not 
void at common law. Marine Insur- 


ance Aot,J745 (o. 37), avoiding such 
policies in Groat Britain, does not 
purport to bind Ireland. — Keith v, 
PROTBonoN Marine Insubanoe Oo. 
(1882), 10 L. R. Ir. 51.— IR. 
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; & the following clause was in- 
serted : “ Warranted free from all average & 
t)enefit of salvage, but to pay loss on such 
part as shall not arrive.” Deft, was an under- 
writer of the policy. The goods to which the 
con^ission & profit insured related were shipped 
on board a British vessel, which was lost by the 
penis of the seas. PltXs. having sued to recover 
the amount of deft.’s subsciiption, or, if the policy 
were void, the premium paid by them : — Held : 
the policy was rendered illegal by Marine Insur- 
ance Act, 1745 (c. 37), s. 31, for the insurance was 
"wnthout benefit of salvage,” & the terms of the 
did not exclude British ships. 

The subject-matter of insurance is “ commis- 
smn &/or profit.” I think that we must look at 
the policy as consisting of one insurance, & tliat 
we cannot split it up & treat it as containing 
separate insurances on ” commission ” & “ profit.” 
My impression is that even if we could split it 
up, all the reasons going to show that a policy 
on profit may be rendered illegal by Marine In- 
surance Act, 1745 (c. 37), equally extend to a 
nolicy on commission ; but in my view the policy 
before us contains but one insurance, & if it is 
illegal as to profit, it is likewise illegal as to com- 
mission (Lindley, J.). — Allkins v. Jupe (1877), 
2 C. P. D. 375 ; sub nom . Allkins v. Jupe, Same 
V. Pembroke, Same p. Oppenheim, Same v. 
Choisy, 40 L. J. Q. B. 824 ; 30 L. T. 851 ; 3 
Asp. M. L. C. 449, D. C. 


Annoi^xmin : — Consd. Borridge v. Man On Insce. (1886), 
5 Godge v. Royal Exchange Assco. Gorpn., 
[1900] 2 Q. B. 214. Refd. British Workman’s & Gonerai 
Assce. V. Cunliffe (1902), 18 T. L. R. 425. 


3308. Policy on cash advances.] — A policy 

insuring cash advances on a ship is within Marine 
Insurance Act, 1745 (c. 37), s. 1. Such a policy 
containing the term “ full interest admitted ” is 
avoided by that statute. — Berridge v. Man On 
Insurance Co. (1887), 18 Q. B. D. 84fi ; 50 L. J. 
Q. B. 223 ; 56 L. T. 375 ; 35 W. 11. 343 ; 0 Asp. 
M. L. C. 104, C. A. 

Annotation : — Consd. Gedge v. Royal Exchange Insce. 
Corpn., [1000] 2 Q. B. 214. 


3309. What amounts to disclaimer of interest — 
** Without any other voucher than policy — 
Valued policy.] — Policy upon any kind of goods, 
etc., valued at £1,000, being on profits expected 
to arise on the cargo of the ship in the event of 
her safe arrival at Quebec, & in case of loss the 
insurers agree to pay the same without any other 
voucher than the policy : — Held : this policy was 
not void within Marine Insurance Act, 1745 
(c. 37), but the insured were entitled to recover. 
— Grant v. Parkinson (1781), 3 Doug. K. B. 
16 ; 99 E. B. 515. 


Anruitaiinns : — Consd. Lo Crae v. Hughes (1782), 3 Dong. 
K. B. 81 ; Barclay v. Cousins (1802), 2 East, 543 ; Lucena 
V. Craufind (1806), 2 Bos. & P. N. R. 269 ; Murphy v. 
Bell (1828), 4 Bing. 567. Refd. Hodgson v. Glover (1806), 
6 East, 316 ; Truecott v. Clirlstie (1820), 5 Moore, C. P. 
33 ; Devaux v. Stoole (1840), 6 Bing. N. C. 358. 


3310. “ Policy proof of Interest.**] — A 

policy of insurance stipulated, “ that the goods 
insured were & should be valued at five tierces 
coffee, valued at £27 per tierce, say £136 ; that 
policy to be deemed sufficient proof of interest ’* 
— Held : the policy was void under Marine In- 
surance Act, 1746 (c. 37). — ^Murphy v. Bell 
(1828), 4 Bing. 667 ; 1 Moo. & P. 493 ; 6 L. J. 
O. S. C. P. 118 ; 130 E. R. 887. 


AnnotcUiona .'—ponsA. Mortimer v. Broadwood (1809), 20 
L. T. 398. Apld. Alikins v. Jnpe, Pembroke, Oppenheim 
& Oholsy (1877), 36 L, T. 861. 

3311. .] — Gbdge V. Royal Exchange 

Assurance Corpn., No. 3302, onte. 


8312. ** Without benefit of salvage.**]— 

De Mattos V. North, No. 3305, ante. 

3318. .] — Mortimer v. Broadwood, 

No. 3306, aTite. 

3314. .] — Allkins v. Jupe, No. 3307, 

ante. 

See, now, Marine Insurance Act, 1906 (c. 41), 
s. 4 (2). 

8315. “ Full Interest admitted,**] — Berridge v. 
Man On Insurance Co., No. 3308, arde. 

Right of insured to return of premium.] — See 
Part II., sect. 4, sub-sect. 7, arde. 


Sect. 4.— UNDER MARINE INSURANCE ACT, 

1906. 

See Marine Insurance Act, 1906 (c. 41), s. 4. 

8316. P.p.l. policy — Whether wagering policy.] 
— Edwards (John) & * Co. v. Motor Union 
Insurance Co., No. 3290, ante. 

3317. Clause embodied in detachable slip.] — 

Re London County Commerciat. Reinsurance 
Office, No. 3327, post. 

3318. Effect of wagering policy — On other policies 
effected by same insurer on same adventure.] — 

It is necessary to examine fundamentally the 
position of an owner who has made legitimate 
insurances upon ship, cargo, or freight & also 
made separate gambling insurances. It appears 
to me that, wherever owners enter into gambling 
transactions of this kind, these transactions them- 
.selves are not only invalid but they infect & 
invalidate the entire insurances which the same 
assured have made upon vessel, freight, or cargo. 
The reason of that is this : the voyage is one, & 
the ship, its earnings, its cargo, its crew, all are 
involved in that one & single hazard wMch has 
been undertaken & which is by the gambling 
transaction improperly weighted towards loss, a 
loss which, falling upon the sliip, would not rest 
there, but spread to unsalved cargo & to freight, 
not to speak of the peril to human life which would 
be thus encountered. The line of plain duty for 
all parties to the contract is that the ship shall 
be preserved ; but when a gamble has been made 
by one of the parties for gain upon the event 
of loss of ship, although the subject of the par- 
ticular gamble be not the ship itself, the interest 
of that party is that the ship shall be destroyed. 
This hazard against the life of the vessel humbly 
appears to me to taint every policy entered upon 
by the same gambling adventurer, & no such 
policy thus depending upon the same hazard is 
enforceable. The rule governing this is simple 
& familiar, namely, that the law will not counte- 
nance or enforce a transaction which is thus tainted 
by conflict between duty & self-interest. The 
rarity & difficulty of a right adjustment of the 
wavering balance swayed by self-interest have 
been memorably phrased. But the law does not 
attempt the task ; the penalty against such a 
conflict between interest & duty is the invalida- 
tion of the bargain. I remark, however, that the 
foregoing observations are not directed to the 
case of insurances upon ships in which third 
parties have acquired, in ignorance of the other 
& over insm'anccs & in good faith & for valuable 
consideration, separate interests. The rights ol 
such parties woedd require to be separately & 
fully considered (Lord Shaw). — Thames & Mer- 
sey Marine Insurance Co. v. Gunpord Shti 
Co., Southern Marine Mutual Insuranci 
Assocn. V, Gunpord Ship Go., [1911] A, 0. 629 
80 L. J. P. C. 146 ; 106 L. T. 312 ; 27 T. L. B 
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. 4 . — Under Marine Insurance Acty 1906. 
Sects. 5 ^ 6.] 

618 ; 65 Sol, Jo. 631 ; 12 Asp. M. L. C. 49 ; 16 
Com. Cas. 270, H. L. 

Annoiaiiona .-—Reid. Edwards v. Motor Union Insco., [1922] 
2 K. B. 249. Mentd. Re Yaj?or & Guardian Assoe. (1912), 
108 L. T, 38. 

*9ce, alsot Marine Insurance (Gambling Policies) 
Act, 1909 (c. 12). 


Sect. 5.— UNDER GAMING ACT, 1845. 

See Gaming Act, 1845 (c. 109), s. 18 ; Gaming 
& Wagering, Vol. XXV., pp. 394 ei scq. 

3319. Whether Act applicable — Where insured 
with interest.] — This was an insurance on pltf.’s 
interest^ in the adventure. The argument . . . 
almost took the form of saying that such a con- 
tract would be a wager.. If it is meant that it 
would be within Gaming Act, 1845 (c. 109), we 
must reject the argument, for that statute has 
no application to a contract upon a matter in 
which the parties have an interest (Willes, J.). 
— Wilson v. Jones (1867), L. R. 2 Exch. 139 ; 
36 L. J. Ex. 78 ; 15 L. T. 669 ; 15 W. R. 435 ; 
2 Mar. L. C. 452, Ex. Ch. 

Annotations : — Mentd. Carlill v. Carbolic Smoke Ball Co., 
[1892] 2 Q. B. 484 ; Griffiths v. Fleming, [1909] 1 K. B. 
805 ; Moore v. Evans, [1917] 1 K. B. 458; Re London 
County Commercial Reinsurance Office, [1922] 2 Ch. 
67 ; Samuel v. Dumas, [1924] A. C. 431 ; Macaura v. 
Northern Assoe., [1925] A. C. 619. 

SeCt now, Marine Insurance Act, 1900 (c. 41), 

8 , 4. 


Sect. 6.— UNDER LIFE ASSURANCE ACT, 1774. 

Life insurance generally, see Part IV,, ante. 

See Life Assurance Act, 1774 (c. 48). 

See, generally. Gaming & Wagering, Vol. XXV., 
pp. 397 et seq. 

3320. General rule — Wagering contracts illegal.] 

— Dalby V. India & London Life Assurance 
Co., No. 2774, ante. 

3321. Name of person Interested must he in- 
serted.] — Mollison V. Staples (1778), Marshall 
on Marine Insurances, 4th ed. p. 88, n. ; 2 Park’s 
Marine Insurances, 7th ed. p. 640, n. 

Annotation : — ^Reid. Paterson v, Powell (1832), 9 Bing. 320. 

3322. Policy as to future price of shares.] — 

Where, in consideration of 40 guineas for £100, 
& so according to that rate for every greater or 
less sum, several persons, each for themselves, 
sever^y engaged to pay the several sums set 
opposite their names, in case Brazilian mining 
shares should, on or before a certain day, be done 
at or above a certain sum : — Held : (1) this was 
a policy of insurance within Life Assurance Act, 
1774 (c. 48), & void, the ^ured not being interested 
in the object-matter insured on his name men- 
tioned in the body of the instrument ; (2) such 
contract was executed on the event taking place ; 
&, consequently, pltf. had no claim to a return 
of the premium paid. — ^Paterson r. Powell 
(1832), 9 Bing. 320 ; 2 Moo. & S. 399 ; 2 L. J. 
0. P. 13 ; 131 E. R. 635. 

Annotation As to (1) Refd. Morgan v. Pebrer (1837), 3 
Bodg. 3. 

8328. .] — Life Assurance Act, 1774 (c. 48), 

s. 2, which requires the name of the person for 


whose benefit a policy of insurance is made, to 
be inserted therein, applies only to cases between 
the insurer & the insured, & does not preclude 
an exor. from recovering a sura of money from a 
party who received it upon a policy not in con- 
formity with this provision. — Lysons v. Barrow 
(1836), 2 Bing, N, C. 486 ; 1 Hodg. 890 ; 2 Scott, 
721 ; 6 L. J. C. P, 102 ; 132 B. R, 191. 

Annotation: — Mentd. Easton v. Carter (1850), 5 Exoh. 8. 

8324. .] — Under Life Assurance Act, 1774 

(c. 48), s. 2, in every policy on the life of another, 
whether a bond fide or a gaming or wager policy, 
the name of the person interested in such policy 
must be inserted therein at the time of making 
as that of the person interested ; otherwise the 
policy is void. — Hodson v. Observer Life 
Assurance Society (1857), 8 E. & B. 40 ; 26 
L. J. Q. B. 803 ; 29 L. T. O. S. 278 ; 3 Jur. N. 8. 
1125 ; 5 W. R. 712 ; 120 E. R. 16. 

.] — See Part IV., Sect. 6, ante. 

3325. What are wagering policies within statute 
— Policy on sex of person.] — A policy upon the 
sex of a person, is a wagering policy within Life 
Assurance Act, 1774 (c. 48). — Roebuck v. Ham- 
merton (1778), 2 Cowp. 737 ; 98 E. R. 1333. 

3326. Policy In the events of war of peace.] 

— Mollison v. Staples (1778), Marshall on 
Marine Insurances, 4th ed. p. 88, n. ; 2 Park’s 

Marine Insurances, 7th ed. p. 640, n. 

Annotation : — Refd. Paterson v. PowoU (1832), 9 Bing. 

320. 

3327. .] — In the winding up of a re- 

insurance CO. claims were made under, first ; a 
class of policy which was issued by the co. by way 
of reinsurance on a printed form adaj>ted to marine 
insurance, to insure the payment of a sum of money 
in respect of a total loss “ in the event of peace not 
being declared between Great Britain & Germany 
on or before Mar. 31, 1918.” To that policy 
was attached a detachable p.p.i. slip, which ex- 
pressly stipulated as follows : ” This slip is no 
part of the policy, & is not to be attached thereto, 
but is to be considered as binding in honour on 
the underwriters ; the assured however having 
permission to remove it from the policy should 
they 80 desire. In the event of claim it is hereby 
agreed that this policy shall be deemed sufficient 
proof of interest. Pull interest admitted.” 
Secondly : a class of marine policy to reinsure a 
ship therein named against marine risks, such 
policv having attached thereto a p.p.i. slip similar 
in all respects to that which was attached to the 
peace policies, which slip in some coses remained 
attached & in others had been detached at the 
date of the claim thereunder. Upon an applica- 
tion by the co. to have it determined by the ct., 
whether claims under either of those classes of 
policy ought to be admitted: — Held: (1) as to 
the peace policies : as the losses insured against 
were not incident to any marine adventure, those 
policies did not come within the definition of a 
contract of marine insurance in Marine Insurance 
Act, 1906 (c. 41), s. 1, although they were policies 
of insurance within Life A^urance Act, 1774 
(c. 48), & were not mere wagers, yet, having re- 
gard to the description of the subject-matter of 
the insurance, the existence of the p.p.i. f.i.a. 
clauses & the absence of proof of an insurable 
interest in the original assured, notwithstanding 
payment by the reassured under the originfid 


PART IX. SECT. 6. 

8821 i. Name of •person interested 
mus t be inserted.] — Nbw Zkalakd Is- 
buujlnob Oo., Ltd. d. Ttnbbide Pbo- 
PBIBTABY, Im)., 119171 N. Z. L. R. 


689.— N.Z. 

h. Want of insurable interest.] — 
If the benehoiary of a life iDsoranoe 
policy who has no interest in the life 
of the insured has effected tho insur- 
ance for his own benefit & pays all the 


premiums himself the policy Is a 
wagering policy ft void under Life 
AsHuranoe Aot, 1774 (o. 48). s. 1.— * 
BRorHT V. NoBrm Aaoerioak Lifb 
Assuranob Co. (1^2), 82 S. 0. B. 201. 
— <3AN. 
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policy, the policies were by way of gaming & 
wagering & illegal & void under the Act of 1774 ; 
the premiums paid thereunder were irrecoverable ; 
(2) as to the marine policies : the p.p.i. slip, 
having been attached to the policies at the time 
of signing & issuing the same, formed part of those 
policies in spite of the stipulation to the contrary 
on the slip, & consequently, such policies were 
void by Marine Insurance Act, 1900 (c. 41), s. 4, 
whether the slip remained attached to or was 
detached from the policy at the date of the claim 
thereunder ; even assuming the voluntary liqui- 
dator occupied the position of an officer of the 
ct., he was not bound by any principle of equity 
or honourable dealing to admit claims under 
those policies which the legislature had declared 
void ; as the “ long slips ” presented to the in- 
surance CO. by the assured’s broker as the closing 
instructions contained instructions for the in- 
sertion of a p.p.i. clause, in the absence of evidence 
of a mutual or even a unilateral mistake, those 
policies ought not to be rectified by sticking out the 
p.p.i. clause on the ground that the “ short slip ” 
did not stipulate for a p.p.i. clause ; the considera- 
tion for the payment of the premium having 
wholly failed, claims for premiums paid thereunder 
ought by Marine Insurance Act, 1900 (c. 41), 
s. 48, to be allowed by the liquidator. Accord- 
ingly, the ct. declared that none of the claims 
under either of the two classes of policy, except 
in respect of the premiums on the marine policies, 
ought to be admitted. — Re London County 
Commercial Reinsurance Office, [1922] 2 Ch. 
67 ; 91 L. J. Ch. 337 ; 127 L. T. 20 ; 38 T. L. R. 
399 ; 15 Asp. M. L. C. 653. 

Annotation: — Aa to (1) Refd. Edwards v. Motor Union 

Inace., [1922] 2 K. B. 249. 

3328. Sale of expectancy — Proviso for return 

of purchase money on failure of expectancy.] — 

By agreement in writing between A. & B., re- 
citing that A. was expecting to become seized in 
fee of a certain messuage, etc., on the death of E., 
widow, as the devisee under her will, which mes- 
suage, etc., were then in the occupation of lessees, 
under a lease of which A. was assignee, & that 
A. had contracted to sell all the possibility & ex- 
pectancy of an estate & interest in the premises 
to B., for all A.’s estate & interest therein, ex- 
pectant as aforesaid, for £2,000, which B. thereby 
agreed to pay him, A. promised & agi’eed with B. 
that he would, within three months from the 
decease of E., in case A. became devisee of the 
premises, convey the same to B., his heirs A 
assigns, & make him a good title, & that B. should 
in that event become entitled to the rents & 
profits from tlie day of E.’s decease. & that, in 
case A. should not become the devisee in fee of 
the premises, or should not make a good title 
within six months from the decease of E., A. 
should, within the latter period, repay the £2,000 
without interest, to B. & that A. should execute 
a certain indenture, assigning a policy on his life, 
as a security for such repajunent ; B. to reassign 
if the conveyance should oe perfected accordin 
to the agreement. The indenture was executed 
accordingly. Neither A. nor any person under 
whom he claimed had had possession of the pre- 
mises, or the reversion or remainder thereof, or 
taken the rents or profits, within a year before such 
execution. B. was not the heir of E. &; had no 
interest in her life or death, unless by the above 
agreement : — Held : the agreement was not 
illegal, as contravening public policy by creating 
an interest in E.’s death, or in the exercise of an 
undue influence over her mind as to the making 
of her will. Nor as a bargain, contrary to 32 


Hen. 8, c. 9, for a grant of pretensed right or title 
to hereditaments of which the grantor was not in 
possession. Nor as a wagering policy, prohibited 
oy Life Assurance Act, 1774 (c. 48), or otherwise, 
— 43ook V. Field (1860), 15 Q. B. 460 ; 19 L. J. 
Q. B. 441 ; 10 L. T. O. S. 2 ; 14 Jur. 951 ; 117 
E. R. 634. 

3329. Policy on father *s life.] — J. H. 

effected with deft. co. two policies of insurance on 
the life of his father, J. H., in which he had no 
insurable interest ; according to the policies the 
premiums were to be paid by weekly payments. 
J. H., the son, continued to make these weekly 
payments for some years. J. H., the father, had 
at first no knowledge of the insurance effected on 
his life, but when he became aware of, them he 
objected to their being continued, & gave notice 
to that effect to the co. J. H., the son, then gave 
notice to defts. that the policies were at an end, 
& claimed the retmn of the amoimt of the pre- 
miums. Defts. refused to pay, & J. H., the son, 
brought his action for their recovery, & the county 
ct. judge gave judgment for pltf. Deft, appealed ; 
— Held : under the circumstances of the case, the 
policies were wagering policies, & consequently 
the premiums paid in respect of them could not 
be recovered. — Howard v. Refuge Friendly 
Society (1886), 54 L. T. 644 ; 2 T. L. R. 474, D. C. 

Annotaiions : — Befd. British Workman’s & General Assce. 
V. Cuniifle (1902), 46 Sol. .To. 360 ; Harse v. Pearl Life 
Assce., f 19041 1 K. B. 558. Mentd. Parr v. London, 
Edinburgh & Glasgow Assce. (1891), 8 T. L. R. 88. 

3330. Policy must be In writing.] — Defts., 

the proprietors of a certain medical preparation 
called “ The Carbolic Smoko Ball,” issued an 
advertisement in which they promised to pay 
£100 to any person who contracted the influenza 
after having used one of their smoke balls, in a 
specified manner & for a certain specified period. 
Pltf., upon the faith of the advertisement, pur- 
chased one of defts.’ smoke balls, & used it in the 
manner & for the period specified, but neverthe- 
less contracted the influenza : — Held : that the 
above facts established a contract by the defts. 
to pay pltf. £100 in the event which happened ; 
that such contract was neither a contract by way 
of wagering within Gaming Act, 1846 (c. 109), nor 
a policy within Life Assurance Act, 1774 (c, 48), 
s. 2, & pltf. was entitled to recover. 

Tlie [Life Assurance Act, 1774 (c. 48), s. 2] 
relates only to a policy which is a written docu- 
ment, & cannot apply to a contract like the pre- 
sent, which is created by a written proposal or 
offer accepted by the fififilment by pltf. of the 
conditions attached to the offer (Hawkins, J.). — 
Carlill V. Carbolic Smoke Ball Co., [1893] 
1 Q. B. 256 ; 62 L. J. Q. B. 257 ; 67 L. T. 837 ; 
57 J. P. 325 ; 41 W. R. 210 ; 9 T. L. R. 124 ; 
4 R. 176, C. A. 

Annotations : — ^Mentd. Stoddart v. Sagar, Sagar v. Stoddart 
(1896), 73 L. T. 215 ; World’s Tea Co. v. Gardner, Same 
V. Same (1895), 59 J. P. 358 ; R. v. Riley, [1896] 1 Q. B. 
309 ; Re Consort Deep Level Gold Mines, Ex p. Stark, 
[18971 1 Oh. 576 ; Stollery r. Maskolyne (1898), 15 T. L. R. 
79 ; Johnston v. Boyes, [1899] 2 Ch. 78 ; R. r. Stoddart 
(1900), 70 L. J. Q. B. 189 ; Hawke v. Hulton (1906), 22 
T. L. R. 169 ; ChMlIn ». Hicks (1911), 27 T. L. R. 244 ; 
Western Electric Co. tj. G. E. Ry., [19141 3 K. B. 564 ; 
Lyons v. Fox, [1919] 1 K. B. 11 ; Reynolds v. Atherton 
(1921), 125 L. T. 890. 

3381. Want of insurable interest — P.p.i. clause.] 

— Be London County Commercial Rbinsur- 
ANOH Office, No. 3327, ante. 

3332. Premiums irrecoverable.] — Paterson v. 
Powell, No. 8322, ante. 

3338. .] — Howard v. Refuge Friendly 

Society, No. 3329, ante, 

8334. .] — Re London County Commer- 

cial Reinsurance Office, No. 3327, 
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Part X. — Insurance Companies and Partnerships. 


Sect. 1.— IN GENERAL. 

Secy generality Companies, Vol. X., pp. 1069 
d seq. 

3336. Statutory company — 7 & 8 Vlct. c. 110 — 
Whether seal necessary — Policy signed by directors.] 

— In an action on a life policy granted by an 
assui*ance company established under above Act 
pltf. produced the policy signed by three dierct-ora 
& gave evidence of the proposal & acceptance of 
the life, the delivery of the policy by the co., the 
receipt of premiums from time to time on the part 
of the co., &; a letter received from the co. after the 
life had dropped, admitting the validity of the 
policy but setting up matters of defence to the 
clauu which turned out untrue ; — Held : it was 
the duty of the jury to presume from these facts 
that the contract was a valid & binding one, &; 
in accordance with the power of the directors, 
& any matter of defence, such as that the contract 
was not executed in the manner required by the 
deed of settlement, or not under seal, must be 
shown by evidence on the part of the defence. 

The argument in this case has been conducted 
as if this co. were a common law corpn. ; but that 
is not so ; it is a registered statutable co. may 
contract without the contract being under seal 
(Erle, J.). — Charles v. National Guardian 
Assurance Society (1857), 29 L. T. O. S. 246 ; ' 
6 W. E. 694. 

3336. Policy signed by agent.] — 

The Hull &- London Fire Insm’ance co. was a co. 
completely registered under above Act. The deed 
of settlement gave the co. power {inter alia) 
to transact all the branches of business usually 
appertaining to marine insurance, & required that 
in eveiy policy the funds of the co. should alone 
be made liable. The co. had a seal with their 
name of incorporation on it. For marine insur- 
ances the directors appointed an agent to issue 
policies. The marine policies were headed Hull 
& London Marine Assurance Co., & were signed by 
the agent, by order of the board of directors of 
the CO., & had a stamp upon them with the words 
“ Hull & London Maiine Assurance company.” 
They contained no stipulation that the funds of 
the CO. should alone Idc liable: — Held: (1) the 
Hull & London Fire Insurance co. were not liable 
on such policies, because neither the directors, 
nor any one else, had authority to enter into such 
engagements on behalf of the co., as these policies 
purported to create ; & there neither was nor 
could be any evidence that the signing of such 
policies by an agent in a name not that of the co. 
was in accordance with the usual mode of con- 
ducting the business of partnerships such as defts. ; 
or within the scope of the ordinary authority of the 
directors or agents of such cos. ; (2) no action lay 


against the Hull & London Fire Insurance co. 
on an adjustment of losses on such policies by the 
directors. — Hambro v. Hull & London Fire 
Insurance Co. (1858), 3 H. & N. 789 ; 28 L. J. Ex. 
62 ; 157 E. E. 686. 

SeCy nowy Cos. Acts, 1802-1908. 

3337. Payment for excepted risk— 

Ordinary course of business.] — ^e fire policies 
issued by an insurance co. provided that the co. 
would not be responsible for any losses by 
explosion, except explosion by gas. A vessel 
laden with gunpowder took fire & expired, & 
the concussion of the air caused considerable 
damage to the property, more especially to the 
windows & glass, of persons who had effected 
insurances with the co. The directors having 
decided to pay the losses thus occasioned, a bill 
was filed by one of the shareholders seeking an 
injunction to restrain the directors from so apply- 
ing the funds of the co. : — Held : assuming the 
CO. not to be legally liable, yet, as the evidence 
proved that payment of such losses, as of favour, 
was in accordance with the course pursued by other 
companies in the particular case, « with the usual 
custom of fire insurance cos., the directors must be 
regarded as acting fairly within the limits of their 
authority for the benefit of the co., & the bill was 
dismissed with costs. — Taunton v. Eoyal Insur- 
ance Co. (1864), 2 Hem. & M. 135 ; 33 L. J. Ch. 
406 ; 10 L. T. 156 ; 28 J. P. 374 ; 10 Jur. N. S. 
291 ; 12 W. E. 549 ; 71 E. E. 413. 

Anwtaiions : — COQSd. Tomkinson v. S. E. Ry. (1887), 35 
Cb. D. 675. Apld. Henderson v. Bank of Australasia 
(1888), 40 Ch. D. 170. Refd. Joint Stock Discount Co. r, 
IJrown (1866), L. R. 3 Eq. 130; Hampson r. Price’s 
Patent Candle Co. (1876), 45 L. J. Ch. 437 ; Rayner o. 
Preston (1881), 18 Ch. D, 1 ; Hutton r. West Cork Ry. 
(1883), 23 Ch. D. 654 ; Studdert v. Grosvenor (1886), 
,'{3 Ch. D, 628 ; Cyclists’ 'Tourinfi: Club v. Honkinsou, 
flOlO) 1 Ch. 179. Hentd. A.-Q. V. G. E. Ry. (1879), 11 
Ch. D. 449 ; Breay v. Royal British Nurses* Assocn., 
11897J 2 Ch. 272 ; A.-G. v. Mersey Ry. (1906), 76 L. J. Ch. 
121. 

3338. Industrial Assurance Companies Act, 

1896 (c. 26) — Settlement of disputes — Jurisdic- 
tion of Justices.] — Sect. 7 of above Act provides 
that in all disputes between an industrial assur- 
ance CO. & any member or person insured that 
member or person may apply to the ct. of summary 
jurisdiction for the jjlace where that member or 
other person resides, & the ct. may settle the 
dispute : — Held : the sect, applied only to the 
settling of disputes between the assurance co. & 
its members, or persons insured, or under the rules 
of the society ; & consequently, whore a person, 
who had effected an insurance with an industrial 
assurance co. on the life of another person, after- 
wards claimed the return of premiums paid 
under the policy, on the ground that the insurance 
never was a valid insurance, & the policy was void 


PART X. SECT. 1. 

k. Power of Dominion Parliament 
to regulate fire inaurance .] — Parson r. 
Sundry Insuranck Cos. (1881), 3 
L. N. 25.— CAN. 

L Office “ valid in Canada .**] — A 
contract to procure fire inErurance In 
some office valid in Canada means in 
some oo. licensed to do business in 
Canada, & a premium paid under such 
a contract may be recovered back, as 
upon a failure of consideration, if the 
insurance is effected without the 
knowl^ge of the insured in the co. not 
so licensed. — B abbktt v. Bujott 
(1904), 10 B. C. R. 461.— CAN, 


m. Provincial companies — Whether 
operationreetricted .) — A co. incorporated 
under the authority of a provincial 
legislature to carry on the business 
of Are insurance Is not luborently 
Incapable of entering, outsido the 
boundaries of its province of origin, 
ioto a valid contract of Insurance re- 
lating to property also outsido those 
limits. — Canadian Pacific Ry. Co. v. 
Ottawa Fjbr Insuranck Co. (1907), 
39 S. C. K. 405.— CAN. 

n. Necessity for licence.] — Under 
31 Vlct. c. 48(D), cos. confining them- 
selves to ocean marine insurance were 
not bound to make a deposit or obtain 


a lioenoo. — G reene v. Provincial In- 
surance Co. (1880), 4 A. R. 621. — 
CAN. 

o. .] — Union Fire Insurance 

Co. V. Lyman (1882), 46 U. C. R. 471. 
—CAN. 

p. Fraternal society.] — R. v, 

Btaplbton (1892), 21 O. R. 679. — 

CAN. 

q. Foreign compoa?/.]— I nsur- 

ance Case (1913), 25 W. L. R. 781. 

—CAN. 

r. .] — Held : poUoies 

effected with foreign oos. which had 
no lioenoe to do butlneBB In Canada were 
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for want of insurable interest, the sect, did not 
apply, & the ct. of summary jurisdiction had no 
ju^diction to determine such claim, as claimant’s 
case then was that he never was insured with the 
CO. at all, &, therefore, he was est<mped from saying 
that he was a person insured. In such cases the 
objection that there is no jurisdiction in the justices 
can be taken before the Div. Ct., although such 
objection was not taken or raised before the justices, 

no question as to it is left to the ct. by the 
justices ; but the party so taking the objection 
may have to pay the costs thrown away by not 
taking the objection at the proper time. — London, 
Edinburgh & Glasgow Assurance Co., Ltd. v. 
Partington (1903), 88 L. T. 732 ; 67 J, P. 255 ; 
10 T. L. R. 889 ; 47 Sol. Jo. 419, D. C. 

Annotations: — ^Beld. Harse v. Pearl Tiife Asso^i. (1903), 72 

L. J. K. B. 638 ; Kettlewell v. Refugro Assce. (1907), 

97 L. T. 896. 

8339. Jurisdiction of county 

court.] — By sect. 1 (6) of above Act, that 

Act applies to industrial assui'ance cos. grant- 
ing policies of life assurance for a less sum 
than £20, & receiving premiums by means of 
collectors at a greater distance than 10 miles from 
the registered office or principal place of busineas 
of the CO. at less periodical intervals than two 
months. By sect. 7 disputes between an industrial 
insurance co. & a member or person insured or a 
person claiming through him may be settled by 
the county ct. or by a ct. of summary jurisdiction : 
— Held : the jurisdiction of a county ct. or court 
of summary jurisdiction was limited to disputes 
arising with regard to policies originally granted 
for a less sum than £20. 

Qti, : whether an industrial assurance co. 
issuing policies for £20 &; upwards, as well as 
policies for sums less than £20, comes within the 
provisions of sect. 7, so as to give any jurisdiction 
over disputes to a county ct. or ct. of summary 
jurisdiction.— Cowling v. Topping, [1900] 1 K. B. 
460 ; 75 L. J. K. B. 170 ; 94 L. T. 209 ; 70 J. P. 
95 ; 64 W. R. 423 ; 22 T. L. R. 219 ; 50 Sol. Jo. 
191, D. C. 

8340. Chartered company — Alteration of objects 
by new charter & statute — Rights of assignee.] — 

In 1822 defts. granted a policy of insurance, ad- 
mitting A. a member of their society, & binding 
themselves to pay to his exors., administrators, 
or assigns such proportion or share of the joint 
stock & fund of the society as should become due 
on the death of the A., according to the charters 
& bye-laws of the society, Pltf. was the assignee 
of the policy, which became a claim on defts.’ 
society in 1858. After the making of the policy, 
& before it became a claim, certain other chaiters 
were granted to the society, & Acts of Parliament 
were passed relating thereto, which modifled & 
altered the manner of calculating the profits & 
apportioning them amongst the representatives 
of the lives insured ; these provisions were in 
their terms general, without distinction to past or 
future policies : — Held : the policy in question 
was related by the later charters & Acts of 
Parliament, & the distribution of the profits of 
defts.’ society on its becoming a claim must be 
in accordance therewith. — Drake v. Amicable 
Society for a*Perpetual Assurance Office 
(1861), 4 L. T. 439. 


Insurances by public corpus., see Corporations, 
Vol. XIII., p. 368, No. 938. 

Insurance by national health society, see Work 
& Labour. 

Insurances by trade imions, sec Trade & Trade 
Unions.. 


Sect. 2.— INSURANCE PARTNERSHIPS AND 

SYNDICATES. 

SeCt generally. Companies, Vol. X., pp. 1069 
ei seq. ; Partnership. 

3341. General rule.] — A contract to be jointly 
concerned in ship insurances is void by 6 Geo. 1, 
c. 18, 8. 12, though the policies are subscribed by 
the underwriters in their separate names. But 
though the contract could not be executed, the 
ct. would not exclude the result of it in decreeing 
a general account. 

There is nothing immoral in the transaction : 
but it is against a prohibitory statute. Where 
the parties have had dealings together upon a 
variety of transactions & losses have been incurred 
& paid, & a general account is sought, I do not 
execute the contract against law ; but I should do 
injustice if I did not give the advantage, if any 
advantage has arisen, or charge any loss which 
has happened (Lord Loughborough, C.). — 
Watt.=? V. Brooks (1798), 3 Ves. 612 ; 30 E. R. 
1181, L. C. 

Annotaiions : — Consd. Knowles v. Haughton (1805), 11 Ves. 

168. Refd. Aubert v. Maze (1801), 2 Bos. & P. 371 ; 

I Ewinfir V. Osbaldiston (1837), 2 My. & Cr. 53. 

3342. Partnership — 6 Geo. 1, c. 18, s. 12 — 
Insurance In name of one — Recovery of premiums.] 

— ^A.,B. & C. became partners in insuring ships, 
contrary to above sect., but it was agreed that 
the policies should be underwritten in the name of 
A. only ; several policies were effected & the 
premiums received by C. & D. as brokers : — Held : 
A. could not recover those premiums from C. & D. 
— Booth v. Hodgson (1795), 6 Term Rep. 405 ; 
101 E. R. 019. 

Annotations: — Consd. Aubert v. Maze (1801), 2 Bos. & P. 

371 ; Ex p. Bulmer (1807), 13 Ves. 313. Refd. M'Callan 

V. Mortimer (1842), 9 M. & W. 636. 

3343. .] — Where one of two 

partners underwrites policies of insurance upon 
ships, etc., in his own name, but upon their joint 
account, contrary to above sect, no action can be 
maintained to recover the premiums upon such 
policies from the assured. 

The law says that “ no persons acting in partner- 
ship shall presume to underwrite any policy for 
assuring ships or merchandises at sea, but that 
every such policy shall be ipso facto void.” How 
then can an action be maintained to recover 
these premiums ? The statute would be mere 
waste paper, if one of several partners might under- 
write a policy for the rest (Mansfield, C.J.). — 
Branton V. Taddy (1807), 1 Taunt. 6 ; 127 E. R. 
731. 

3344. Necessity for signature of in- 

surers — 5 Geo. 4, c. 114.] — A declaration stated, 
that deft. & B,,S, & O., & 600 other persona, were 
united in partnership, by the name of the General 
Maritime Assurance co. “ for carrying on the 
business of insurers of ships.” That the co. had 


iUesral & void. — Pacific C)oast Insur- 
ance Go. V. Hichs (1913), 13 E. L. R. 

194.— CAN. 

t. Payment of deposit on 

applicaMon.] — Re North western 
Lute Insurance Co. (1916), 33 W. L. R. 
610 ; 0 W. W. R. 1072.— CAN. 


a. Liatnlitv of foreign insurance 
company to file cerlificate .] — A policy 
of iDBuranee, Issiied In New York Be 
delivered in Boston to a broker, by 
whom it was sent to St, John to his 
agent, Sc by him handed to defts., who 
gave in return a premium note, was not 
complete until actually delivered. Sc 


the transaction was illegal under the 
Act which prohibits any foreiro 
insurance co. from doing business in the 
province without first filing a certificate 
in the provincial secretary’s office. — 
Allison t». Robinson (1873), 15 

N. B. R. (2 Pug.) 103.— CAN. 
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, 2. — InsuTO-nce poHtuTships and syndicates^ 
Part XI. Sect. 1.] 

a capital of £1 MOO, 000, in 10,000 shares of £100 
each ; that deft, was proprietor of 1 00 shares, in 
respect of which only £6 per share had been paid 
up, & £95 per share remained due ; that pltfs. 
made with the co. a policy of insurance on the 
body tackle, etc., of the ship Plizahcih, & it was 
agreed that the capital stock of the co. should be 
alone liable to make good all claims under the 
policy ; & that no proprietor should be liable to 
any claim by reason of that policy, beyond the 
amount of his shares, in witness whereof, & that 
the CO. were content with that insurance for 
£1,500, B., S. & O., for & on behalf of the co., 
did then thereunto set their bands ; tliat, in con- 
sideration that pltfs., at the request of defts., 
being such shareholder, paid to the co. £94 a.s a 
premium for the insurance, deft, promised pltfs. 
that he would become & be an insurer to them of 
£1,500 upon the sliip, & would perform all things 
in the policy on his part as such insurer to be per- 
formed ; & deft, then became & was an insurer to 
pltfs. of the sum of £1,500 upon the ship, & B., S, & 
O., for & on behalf of deft., as such iMurer, duly 
subscribed the policy. The declaration alleged 
a loss by stoims, & averred, that, by reason of the 
premises the capital stock of the co. was liable to 
pay the loss ; that the capital stock was sufficient 
to answer all claims in that action ; & that the 
amount unpaid in respect of the shares of which 
deft, was proprietor was sufficient to answer all 
claims in that action. Breach, non-payment. 
Plea, that the policy was in writing, & made after 
the passing of 35 Geo. 3, c. 63 ; & that deft, did 
not subscribe the policy, nor was the name of deft, 
expressed or specified in or upon the policy, 
according to the intent & meaning of that Act. 
On special demurrer ; — Held : the plea was bad 
in substance, for 6 Geo. 1, c. 18, which prohibited 
any partnership other than the two chartered cos. 
from underwriting a marine policy, having been 
repealed by 6 Geo. 4, c. 1 14, it is not necessary that 
the name of every individual subscriber consti- 
tuting the assuring firm should be expressed on the 
policy ; but a subscription in the name of the 
partnership firm is a sufficient compliance with 
35 Geo. 3, c. 63, s. 11, which requires the names 
of the underwriters to be expressed or specified in 
or upon the policy. — Heid v. Allan, Cross v. 
Allan (1849), 4 Exch. 326 ; 19 L. J. Ex. 39 ; 7 
L. T. 75 ; 13 Jur. 1082 ; 154 E. R. 1237. 
Annolalions : — Refd. Dowdall r. Allan, Dowdall v. Clark 
(1849), 19 li. J. Q. B. 41 ; Hallott v. Dowdall (1852), is 
Q. B. 2. 

See, now, Cos. Acts, 1862-1908, 


8845. Syndicate — LiablUty ot underwriters-^ 
Whether Joint or several-— Signature o! manager.]—. 

A number of underwritera, styHng themselves 
the S. Syndicate, by their manager underwrote 
a policy of marine insurance, the form of their 
subscription of which was as follows ; “ The 

S. Syndicate, 0., Manager. Then followed the 
names of the individual members of the syndicate, 
against each of which names was written a certain 
fractional proportion of the total sum insured. 
The pohey contained a special clause entitling 
the assured “ by way of security for the perform- 
ance of the obligations of the subscribing under- 
writers & of each & every of them ” to the benefit 
by way of charge upon any policies of reinsurance 
that might be effected by them. The policy was 
in other respects in the form of an ordinary 
Lloyd’s policy, the assurers being thereby expressed 
to bind themselves “ each one for bis own part ” : 

-Held ; on the face of the policy the contract of . 
the assurers was several & not joint, they were 
individually liable only for the proportions stand- 
ing against their re^ective names. — Tyser v. 
Shipowners Syndicate (Reassured), [1896] 
I Q. B. 135 ; 05 L. .T. Q. B. 238 ; 73 L. T. 605 ; 44 
W. R. 207 ; 12 T. L. R. 88 ; 40 Sol. Jo. 171 ; 9 
Asp. M. L. C. 81 ; 1 Com. Cas. 224. 

AnnolcUion : — Apprvd. Leo S.S. Co. r. Corderoy (1896), 12 

T. L. R. 396. 

3346. .]— Leo S.S. Co., Ltd. 

V, Corderoy (1896), 12 T. L. R. 395 ; 40 Sol. Jo. 
496 ; 1 Com. Cas. 379, C. A. 

3347. Reinsurance.] — 

A policy subscribed by a syndicate of underwriters 
& endorsed with the amount of the risk of each 
member of the syndicate contained this provision : 
“ The assured are hereby entitled, by way of further 
seemity for the performance of the obligations of 
the subscribing underwriters, & of each & every 
of them, to the benefit by way of first charge of 
the policies of reinsurance.” Some members of 
the syndicate having failed : — Held : the obliga- 
tion of the members of the syndicate to reinsure 
was several & not joint, & where reinsurances 
were effected, the several liability of each member 
was the subject of reinsurance. — G eneral Insur- 
ance Co. OF Trieste v. Miller (1896), 12 T. L. R. 
395 ; 1 Com. Cas. 379, C. A. 

8848. Not signed by manager.] — 

A policy containing all the requisites of a contract 
of insurance is binding on a syndicate of under- 
writers, although it has not been formally signed 
by the manager of the syndicate or delivered to 
the assured or his broker. — C ope v. Miller (1896), 

Com. Cos. 296. 


Part XI. — Mutual Insurance Associations. 


Sect. 1.— IN GENERAL. 

See, note. Marine Insurance Act, 

8. 85. 

8349. Who are contributories.] — On mutual 
insurances all the parties are to be contributory. — 
Reed v. Ooije (1764), 3 Burr. 1512 ; 97 E. R. 954. 

Annotation : — Consd. Mackenxie v. Whitworth (1876). L. R. 
10 Exch. 142. 

.] — See Companies, Vol. X., pp. 1080-1084, 

Nos. 7563-7588. 

3350. Whether legal — Joint liability of members 
— In event of insolvency of one.] — ^A co. of ship- 


owners engaged to insure each other’s ships, & 
covenanted severally, & not jointly, to pay a 
certain sum in case of loss in proportion to their 
respective shares, but in case of the insolvency 
of any one of the members all the others were to 
be responsible ; ruled that this contract was void 
by 6 Geo. 1, c. 18, s. 12. — Lees v. Smith (1797), 
7 Term Rep. 338 ; 101 E. R. 1007.* 

Annotation: — ^Beld. Watts v. Brooks (1798), 3 Yes. 612; 

Strong V. Harvey (1826), 3 Bing. 304. 

8851. Voluntary society by mutual guarantee 

— ^Transfer of shares to non-members.] — A 
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voluntary society for insurance, by way of mutual 
guarantee, is or is not illegal, according as the 
shares of the money laid up are or are not trans- 
ferable generally to persons not members. — 
Ellison v. Bignold (1821), 2 Jac. & W. 603 ; 
37 E. R. 720, L. 0. 

Annotation : — Montd. Rose & Frank Co. v. Crompton, 

[1923]2K. B. 261. 

3362. 35 Geo. 3, c. 63, s. 11 .] — Bromley 

V. Williams, No. 3371, post. 

3353. Jurisdiction of court to enforce contribu- 
tions.] — Taylor v. Dean, No. 3372, post. 

8354. Against whom bill should be filed — Gom- 
mitteej — Hutchinson v. Wright, No. 3390, post. 

3365. Secretary & manager.] — Bromley 

V. Williams, No. 3371, post. 

3356, With power to pay claims & 

draw cheques.] — The secretary & manager of a 
mutual insurance co. is properly made a defendant 
to a bill to enforce a claim against the co. where 
the rules provide that claims are to be paid by 
means of cheques countersigned by him, &; that 
the money to pay the claims is to be raised by 
bills to be drawn by him on the members of the 
assocn., notwithstanding that he is not a member 
of the assocn., & not personally liable to pay any 
part of the claim. — Pepper v. Green (1805), 2 
Hem. & M. 478 ; 71 E. R. 650. 

Annotation : — Folld. Pepper v. Henzell, Woods v. Henzcll, 

Reed v. Henzell (1865), 2 Hem. & M, 480. 

3357. Manager bankrupt.] — 

A bill can be sustained against the secretary & 
manager of a mutual insurance co. under circum- 
stances similar to those described in Pepper v. 
Green^ No. 3366, anie^ notwithstanding his bkpey. : 
& Ids assignees are not, as such, necessary parties 
to the suit. — Pepper v. Henzell, Woods v. 
Henzell, Reed v. Henzell (1865), 2 Hem. & M. 
486 ; 34 L. J. Ch. 531 ; 13 L. T. 63 ; 11 Jur. N. S. 
840 ; 13 W. R. 962 ; 71 E. R. 552. 

3368. Members’ knowledge of rules presumed.] — 
Turnbuil V. WooLFE, No. 3391, post. 

8359. Contributions of members — Payments to 
manager — Right to enforce payment.] — Pltf. & 
deft, were members of a mutual insurance society, 
& deft, with the other members of the society, 
were insured to pltf. upon his ship in a sum, 
specified in a policy of insurance, subscribed by 
deft. & the other members of the society. Annexed 
to the policy. & forming part of it, were the follow- 
ing, amongst other rules : The members of this 
association shall severally & respectively, & not 
jointly or in partnership, or the one for the other 
of them, but each only in his own name, insure 
each other’s ships from the date of entry of e^cb 
respectively until noon of Feb, 20, then next, & 
from that time until noon of Feb. 20, in the next 
succeeding year, & so on from year t-o year, against 
all losses, etc. In order more readily to provide 
for the payment of claims, the managers are 
hereby empowered t/O levy contribution of one- 
fourth part of the fixed annual premium which shall 
be drawn for, in a prescribed manner. Provided 
always that if the gross amount of losses & expenses 
during the year shall happen to exceed the amount 
of the premiums so realised, the deficiency shall 
be made good by an additional percentage, which 
the members, during the year shall be respectively 
bound to contribute & pay to the managers ; but 
should the premiums so realised exceed the losses, 
etc., then the surplus shall be returned in proportion 
to the amount of premium respectively contributed 
by them. The managers’ drafts on the members 
of the assocn. for their proportion of the annual 
fixed premium, & for any additional percentage 
shall be duly accepted & punctually paid when 


due ; & if any member shall neglect to accept any 
such drafts, or to pay his contributions thereto, on 
receiving notes from the managers, his respective 
ship or ships shall immediately cease to be insured 
in this assocn., & he shall thenceforth forfeit all 
claims in respect of any loss, etc., under his policy ; 
but he shall still remain liable to contribute to all 
losses & averages which may occur during? the 
period for wMcii any such policy was orgmally 
granted, & the amount due from any defaulting 
member shall be considered as a debt due to the 
managers & shall be recoverable by them at law. 
To a declaration setting out the policy & rules & 
containing the usual averments of loss, etc., deft, 
pleaded, first, that he had paid the percentage 
required of him by the manager ; & secondly, that 
the action was commenced before the managers’ 
drafts on him were due ; — Held : on the true con- 
struction of the rules, & under the circumstances 
as they appeared on the record, defendant was 
not individually liable. — Redway v. Sweeting 
(1867), L. R. 2 Exch. 400 ; 36 L. J. Ex. 185 ; 16 
L. T. 495 ; 2 Mar. L. C. 614 ; svh nom. Rodway v. 
Sweeting, 15 W. R. 908. 

3360. .1 — An assocn. of ship- 
owners was formed for the mutual assurance of 
ships- belonging to its members. The regulations 
subject to which the policies were effected, pro- 
vided for the creation of a general fund by payment 
of premiums, etc., by the several members, & when 
these should be found insufficient, by payment of 
contributions in the shape of a percentage on the 
sums insured ; & a manager, not a member of the 
assocn., was appointed by a power of attorney 
w'hich authorised him to sign policies for & in 
the names of the members of the assocn., & in 
their several & respective names, etc., to demand 

1 & sue for aU sums which should become due & 
payable for premiums & contributions from them 
respectively : — Held : the manager could not 
maintain an action against a member for premiums 
due from such member or for moneys paid by the 
manager out of the funds of the assocn. in respect 
of such member’s share of losses due to other 
members. — G ray v . Pearson (1870), L. B. 5 C. P. 
568 ; 23 L. T. 416. 

3361. .] — The manager of a 

mutual insurance assocn. cannot maintain an action 
for contributions due imder the rules from any 
member, although those rules have been agreed 
to by the member & profess to give such a power. 
Declaration that deft, was a member of a mutual 
insurance co. & caused himself to be insured 
in respect of a vessel for a certain time, & that pltf., 
who was manager of the assocn., in consideration 
that deft, agreed to comply with certain rules which 
it was agi’eed between pltf. & deft, should form part 
of the policy, subscribed the policy on behalf of 
the several members of the assocn., every member 
bearing his equal proportion according to the sums 
mutually insured therein. The declaration set 
out the rules, which provided how the amount of 
contributions to be paid by members should be 
ascertained, & that the manager should have power 
to sue for the amoimt duo fiom any defaulting 
member. Averment that certain contributions 
became due which the deft, did not pay. On 
demurrer ; — Held ; the action could not be 
maintained ; for that pltf. signing on behalf of 
the members did not take upon himself any lia- 
bility, & therefore there was no consideration, as 
between pltf. & deft., for the promise of deft. — 
Evans v. Hooper (1876), 1 Q. B. D. 46 ; 45 
L. J. Q. B. 206 ; 33 L. T. 374 ; 24 W. R. 226, 
O. A, 
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Sect. 1 . — In general. Sects. 2 (fc 3.] 

8362. Liability of assignor to pay premiums after 
assignment.] — Alexander v. Campbell, No. 3392, 
post. 

3363. Issue of special rate policies to non 
members .] — Ee Arthur Average Assocn. for 
British, Foreign & Colonial Ships, Ex p. 
Hargrove & Co., No. 3367, post. 

3364. Bankruptcy of assured — Undertaking to 
pay premiums by third party — No transfer — Liability 
of members.] — T. insured ships, in Avhich defts. 
were pai^t owners, in pitf. assocn., which was a 
mutual assocn. On T.'s bkpcy. O. imdertook 
with pltfs. to pay the premiums &; calls. His 
undertaking was shown a committee of which 
defts. were members, & they authorised O. to 
have the policies transferred into his name. This 
was never done : — Held : in an action to recover 
the premiums, O.’s undertaking had been ratified 
by defts., & they were liable. — Newcastle 
Steamship Indemnity Assocn. v. Nichoi-son 
(1886), 2 T. L. R. 410, C. A. 

3365. Non-payment of contributions— Set off 
against loss.] — In 1880 & 1881 pltf. was insured 
with deft, assocn. in respect of two ships, on one 
of^ which a loss occurred in 1880. In 1881 pre- 
miums & calls became due from pltf. to an amount 
ultimately exceeding wdiat was due to him in 
respect of the loss. Pltf. claimed that these 
amounts might be set off against what was due 
to him & offered to pay the balance. Defts. 
objected, <& commenced an action, pending which 
one of pltf. s ships was totally lost. Defts. having 
repudiated liability for this loss on the ground that 
pltf. 8 premiums had not been punctually paid, 
as required by the rules of the assocn. i—Held : 
pltf. was entitled to set off his claim for the loss 
incurred in 1880 against the premiums due from 
Imn m 1881, ^ the 1881 policy had, therefore, 
not been forfeited. — Williams v. British Marine 
Mutual Insurance Assocn., Ltd. (1886), 57 

t1‘ ^ 

D. C. ; affd, (1887), 3 T. L. R. 314, C. A. 

See, also. Companies, Vol. X., pp. 1085, 1088, 
No.s. 759.3, 7609. 


Sect. 2.— REGISTRATION UNDER COMPANIES 

ACTS. 


See, now, Cos. Acts, 1906-1908. 

3366. Necessity for registration — Companies Act, 
1862 (c. 89), s. 4.] — As regards the case of Re 
Arthur Average Assocn. for British, Foreign <£? 
Colonial Ships, Ex p. Hargrove <£? Co., No. 3367, 
post, it is not perhaps absolutely necessary to 
deteimine the case whether the case of a mutual 
assurance assocn. is witliin the statute or not, but 
I cannot help saying that the reasoning which 
brings ine to the conclusion that the present case 
is not within the statute appears to me to lead to 
the same conclusion with regard to a case of mutual 
assurance. I am inclined to think that no trans- 
action within the assocn. or co. between the 
members of it can be taken into consideration in 
order to determine whether the co. or assocn. was 


one formed to carry on a business within the mean- 
ing of above sect. (Brett, L.J.). — Smith v. 
Anderson (1880), 15 Ch. D. 247 ; 60 L. J. Ch. 
39; 43L. T. 329; 29 W. R. 21, C. A. 

Annotations : — Dbtd. Be Padstow Total Loss & Collision 
Assocn. (1882), 20 Ch. D. 137. I must confess that the 
Inclination of opinion which I expressed with regard to 
mutual insurance companies, in the case of Smith v. 
Anderson, cannot in my opinion be maintained (Brett, 
L.J.). Befd. Wlijtlold V. l*ottcr (1881). 45 h. T. 612* 
I. ll. Couira. V. Cornish Mutual Assce. (1924), 94 L. J. K. B. 
237. Mentd. lie Faure Electric Accumulator Co. (1880), 
40 Ch. 1). 141 ; CTowthortJ. Thoricy (1883), 50 L. T. 43 ; lie 
Siddall (188.'>), 29 Ch. D. 1 ; jfie- Oovernments Stock 
Investment Co., 11891] 1 Cli. 049 ; lie Jones, Clegg r. 
Ellison, (1898] 2 Ch. 83; Jie Mncfadyen, n. 

Vizlanafrarain Mining Co., 11908] 2 K. B. 817 ; Kirkwood 
r. Gadd, (1910] A. C. 422 : Kensington & Knlghtsbrldgo 
Electric Lighting Co. r. Notting Hill Electric Lighting 
Co. (1918), 87 L. J. K. B. 505 ; South Bohar lly. v. I. Jt. 
Comr.s., 11925] A. C. 470. 


3367. ,] — By the rules of a mutual 

marine insurance assocn. formed in 1867, the 
members severally & respectively agreed to insure 
each other’s ships for a year from the day named 
as the commencement of the risk. The two 
managers were to sign the policies, & their signa- 
tures were to bind the members as if each member 
had signed. The premiums were to be paid in 
advance, losses were to be paid out of the reserved 
fund thus created, & if it proved insufficient, the 


PART XI. SECT. 1 . 

8362 i. Liability of assiynor to pay 
premiums of ter (issigmnent.y—i^ronMs 
V. Canada Farmers’ Mutual Insur- 
ance Co. (1871), 22 C. P. 75.— CAN. 

b. Avoidance of policy — \on-poy- 
ment of premium, y— 3 oil asbov! v. City 
Mutual Life Assltiance Soctety. 
Ltd., 11904] S. It. Q. 288.— AUS. 


.] — Lyons v. Glob 


d. 


-.]— McGuoan V. Manu- 


FACTUTIEKS & MERCHANTS MUTUAL 
Fire Insurance Co. (1879), 29 C. P 

. •- - 7-7 Morfyaoe.] — A mtge, by th< 
msured in a mutual insurance co. 
without consent, will avoid the policy 
— Burton v. Gore District Mutuai 

U. C. R 

342. — CAN. 

_ f- — ~~ •] — Russ V. Mutuai 

Fire Insurance Co. of Clintoi' 
(1869), 29 U. C. R. 73.— CAN. 

g- Alienation of property.]— 

Niagara Distoict Mutual Fire In 
8URANCE Co. V. GORDON (1879). 28 
C. P. 611.— CAN. ' 

h. Non-compliance wUh tAa- 

tutory condition .] — Welsh v. Niagara 
district Mutual Fire Insurance 
Co. (1876), 27 C. P. 134.— CAN. 

k. Reinsurance.] — Deft, insured In 
the mercantile branch of the T. 


Mutual CO. on the mutual principle 
After the amalgamation of that co 
with the B. Mutual Arsocd., th< 
directors of the now' 00 . transferred al 
ceish system policies in their farmers 
branch to the mercantile branch 
crediting the latter branch at the tinn 
with the estimated value 0 / all uncx 
plrcd cosh policies : — Held : this w at 
unauthorised, it was not a ” reinsur 
ance ” with “ any mutual or othei 
insurance co.,” within the meaning o 1 
the Acts, & deft, could not bo asscsscc 
for losses on the policies so transferred 
— Beaver & Toronto Mutual Fikb 
Insurance Co. tj. Trimble (1873), 2i 
C. 1‘. 252.— CAN. 

1. ] — Beaver & Torontc 

Mutual Fire Insurance Co. v 
Spires (1879), 30 C. P. 304.— CAN. 

***• -r — •]— D oyle v. Miniota Mu 
tual Fire Insurance Co., [1924 
2 b. R. 471 ; 1 W. W. R. 1X77 ; 
34 Mon. L. R. 249. — CAN. 


n. Cancellation of policy — Necessity 
for notice .] — Guogisbebo r. Waterloo 
M uroAL Fire Insurance Co. (1876), 
24 Or. 350.— CAN. 

®: — 7 -1 — A resolution 

contained a recommendation that 
policies be sent .in to the liquidator, 
tnat members seek insurance else- 
where. One of the policy holders sent 
In Ills policy accordi^ly, but no notice 
or actual cancellation was given to 
nun. Afterwards an assessment was 
made upon the policy by the directors 


with the concurrence of the liqui- 
dator : — Held : the policy had not 
been cancelled, & the assessment was 
good. — Re City Mutual Insurance 
C o., Steifelmkyeb’s Case (1893), 24 
O. R. 100.— CAN. 


oy operation of law.] — 

Hetd : a cuiicellatlon resulting from 
the action of the Htate was not a can- 
coiJatioii w'lthln tho meaning of the 
clause providing for return of pre- 
miums if tho policy was cancelled. — 
PicKEs V. China Mutual Insurance 
Co., Smith v. China Mutual Insur- 
ance Co. (1913), 12 E. L. R. 300 ; 47 
fe. C. R. 429 ; 10 D. L. R. 323.— CAN. 


q. By transfer.] — Wilcox v. 

Boeing (1871), 6 Nfld. L. R. 403. 

— NFLD. 


r. Mutual insurance company — Not 
a ” trading ” company.}— A co. inoor 
porated by warrant imder Mutual Fire 
Insurance Act Is simply an associa- 
tion of individuals to assist one another 
in COSO of loss by fire & is not a 
“ trading ” 00 .— Richardson v. Urban 
Mutual Fire Insurance Co. 

34 W. L. R. 686: 10 W. W. R. 

Man. L. R. 372 ; 28 D. L. R. 162 



rAMl- Al. SJSCT, g. 

t. Necessity for registration — Com- 
panies Act, 1862 (c. 89), s. 4 .] — Re 
D. (1877), 11 I. L. T. 97.— IB. 


a. .] — ^A mutual Insuranoe club 

is an assocn. for the acquisition of 
gain 80 os to require registration 
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members were to contribute the deficiency wo | 
raid according to the amounts for which tney 
were insured. The managers were authorised to 
issue policies to members for periods less than a 
year, or for special risks either hi time or voyage 
policies at (medal rates of premium, to which the 
reserve fimd should in no way apply. The assocn. 
was not registered or incorporated, & persons 
became members by effecting a mutual policy. 
Its policies were signed only by the managers 
“ per procuration of the several members of the 
Arthur Average Assocn. for insuring each other’s 
ships.” The managers issued special rate policies 
to a largo amount to persons who had not taken 
mutual policies. In 1870 an order was made for 
winding up the association. H. &> co., who were 
holders of special rate policies, but had not taken 
out any mutual policies, were foimd creditors to 
a large amount on their special rate policies. On 
an explication by a contributory to vary the 
certificate by expunging their debt : — Held : 

(1) the assocn. came within the above sect., & 
ought to have been registered : it was therefore 
an Ulegal co., & an order for winding it up ought 
not to have been made, but that this objection 
could not be entertained on the present applica- 
tion ; (2) the policies of H. & co. were void imder 
30 Viet. c. 23, s. 7, because they did not specify 
the names of the subscribers or underwriters ; 
(3) those policies were also void as being uHra 
virea^ for that the rules only authorised the 
managers to issue special rate policies to persons 
who were already members by having taken out 
policies of mutual insurance. — Be Arthur Aver- 
age Assocn. for British, Foreign & Colonial 
Ships, Exp. Hargrove & Co. (1876), 10 Ch. App. 
542 ; 8iib nom. Re Arthur Average Assocn., Ex p, 
Cory & Hawksley, 44 L. J. Ch. 669 ; 32 L. T. 
713 ; 23 W. R. 939 ; 2 Asp. M. L. C. 670, L. JJ. ; 
stibaequent proceedinga, stib nom. Be Arthur 
Average Assocn., Db Winton & Co.’s Case 
(1876), 34 L. T. 942. 

Annotations: — As to (1) Consd. He South Wales Atlantic 
S.S. Co. (1876), 2 Ch. D. 763. Dbtd. Smith v. Andereon 
(1880), 16 Ch. D. 247. FoUd. He Padetow Total Loss & 
Collision Assce. Assocn. (1882), 45 L. T. 774. No associa* 
tlon, therefore, of which the law could take cogmJsanco has 
existed, & no windinfc [up] order could be made. I may 
add that in Smith v. Anderson^ No. 3366, arUe, I expressed 
an inolination of opinion to the contrary, but, after full 
argniment, I feel that that opinion cannot be sustained 
(Brett, L..T.). Apld. 1. K. Comrs. v. Cornish Mutual 
A^soe. (1924), 94 L. J. K. B. 237. Reid. Re Haycock's 
Policy (1876), 1 Ch. D. 611 ; Sykes v. Beadon (1879), 11 
Ch. D. 170: Wifffleld v. Potter (1881), 45 L. T. 612; 
iie National Debenture &: Assets Corpn. (1891), 60 L. J. Ch. 
533 ; Britton College v. Marriott, [1025] 1 K. B. 312. 
As to (2) Distd. Marme Mutual Insoe. Assocn. r. Young 
(1880), 43 L. T. 441. 

3368. .] — ^By the rules of a mutual 

marine insurance assocn., which was not registered 
under Co.’s Act, 1862 (c. 89), it was provided that 
all persons who effected an insurance with the assocn. 
should be members. No ship was to be insured for 
more than three-fourths of its value, the person 
insuring paid a deposit of 25.9. per cent., on the 
amount of the insurance, & in case of the total loss 
of a vessel, the members were to pay the loser the 
amoimt for which he had insured it ratably, according 
to the amounts assured to them respectively. The 
assocn. consisted of more than twenty members. 
A vessel insured by R. was lost, &; the amount 
of the loss was referred to arbn. R. assigned his 
claim to his bankers, who obtained judgment in 
R.’s name on the award, not obtaining payment, 


presented a petition to wind up the sussocn., 
the petition sCating that the assocn. consisted oi 
more than seven members, but not stating that it 
consisted of more than twenty. The petition was 
served at the abandoned office of the assocn., 
which had ceased to carry on business, & the proper 
advertisements were issued. On May 28, 1880, a 
winding-up order was made, no one appearing to 
oppose. In Nov. 1881, another member of the 
assocn. heard, for the first time, of the winding-up 
order, &> within a week applied for leave to appeal 
against it : — Held : although the business of the 
assocn. had not for its object the acquisition of 
gain by the assocn., it had for its object the 
acquisition of gain by the individual members ; 
as it consisted of more than twenty members 
& was not registered, its formation was forbidden 
by Cos. Act, 1862 (c. 89), s. 4 *, the ct., therefore, 
could not recognise it as having any le^l existence, 
& the order for winding it up must be discharged. — 
Re Padstow Total Loss & Collision Assurance 
Assocn. (1882), 20 Ch. D. 137 ; 45 L. T. 774 ; 30 
W. R. 326 ; auh nom. Re Padstow Total Loss & 
CoixisioN Assurance Assocn., Ex p. Bryant, 
51 L. J. Ch. 344, C. A. 

Annotations: — ^Folld. Jennings v. Hammond (1882), 9 
Q. B. D. 225 ; Shaw v. Benson (1883), 11 Q. B. D. 663. 
consd. He Bowling & Welby’s Contract, [1895] 1 Ch. 663. 
Apld. I. R. Comrs. r. Cornish Mutual Aasoe. (1924), 94 
L. J. K. B. 237. Refd. Re Iliraoombe Permanent Mutual 
Benefit Bldg. Soc., [1901] 1 Ch. 102 ; Marrs v. Thompson 
(1902), 86 L. T. 759 ; Brighton College v. Marriott, [1925] 
1 K. B. 812. 

3369 . Founded before Act & recon> 

stituted yearly.l — May v, Jacobs (1885), 1 T. L, R. 
349, C. A. 

3370. Effect of registration — Whether contract 
between assured & company.] — Marine Mutual 
Insurance Assocn., Ltd. v. Young, No. 3376, 
poat. 


Sect. 3.— REQUISITES OF POUCY. 

See Marine Insurance Act, 1900 (c. 41), s. 86. 

3371, Whether policy necessary.] — (1) Some 
shipowners joined in a club, & provided for the 
mutual insurance of their respective vessels : — 
Held : this was not an illegal association under 
35 Geo. 3, c. 63 ; Qu. : whether it is necessary 
to have a policy in such cases. 

(2) By the rules of a shipping insurance club, 
its affairs were to be managed by the members, 
assisted by the treasurer & secretary, & the 
” finance committee ” were to sign all cheques &> 
see that the funds were duly appropriated. A ship 
of a member having been lost at sea, he sued 7 
of the members & the treasurer & secretary to 
obtain payment of the loss. There being no 
finance committee : — Held : on demurrer, these 
defts. had not improperly been made parties. 

(3) By a rule of a shipping insurance club, a 
fine was imposed on non-payment of the premium 
for a month after it became due, & at the end of 
two months he was to be deprived of the benefit 
of insurance until the arrears were paid. A member 
insured his ship, which was lost at sea after the 
premium became due but before the expiration 
of the month. Qu. : whether, on subsequently 
paying the premium, the member was entitled to 
the sum insured. — ^Bromley v. Williams (1863), 
32 Beav. 177 ; 1 New Rep. 413 ; 32 L. J. Oh. 710 ; 


under Cos.’ Act, 1899, if It consists 
of more than ten members. — R oberts 
0. Snow (1906), 0 Nfld. L. R. 216.— 

NFLD. 

J. — VOL. XXIX. 
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8371 i. Whetiker policy necessary. 1 — 
Marine & Freight 


Assurance Assocn. v. Maoksneds 
‘ - ' ' 1043; 19 


F P 
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Insueance. 


Sect. 3. — Bequisites of policy. Sect* 4.] 

8 li. T. 78 ; 27 J. P. 294 ; 9 Jur. N, S. 240 ,* 11 
W. R. 392 ; 1 Mar. L. 0. 820 ; 65 B. R. 69. 
Annotations : — As to (1) Reid. Gray v. Qlbaon (1866), L. R. 
2 C. P. 120 ; Marine Mutual Inaoe. Assoon. tJ. Young 
(1880), 43 L. T. 441. As to (2) PoUd. Wood v. McCarthy, 
[18931 1 Q. B. 776. 

3372. Whether stamp necessary.] — (1) A claim 
of a member of a mutual ship insurance society 
was referred to arbitration, & an award made that 
the committee should assess a certain amoirnt on 
the members according to the rules, & should pay 
the amount to claimant. The committee refused, 
& claimant filed a bill against the committee only, 
to have the sum awarded assessed & paid, or for 
an account & payment of what might be found due 
on his claim out of funds in the hands of the com- 
mittee or by contribution of the members : — 
Hel^ : pltf.’s proper remedy was in equity, & 
demurrer overruled. 

(2) Qu. : whether 36 Geo. 3, c. 63, renders a 
stamped policy necessary to a mutual insurance 
between shipowners. — ^Taylor v. Dean (1856), 22 
Beav. 429 ; 7 L. T. 45 ; 4 W. R. 665 ; 62 E. B. 
1174. 

Annotation : — Oenerallv, Mentd. Bromley v. Williams (1863), 
8 L. T. 78. 

3373. .] — S. agreed by writing to become 

a member of an assocn., each member of which on 
effecting an insurance on his own ship became 
bound to contribute to the loss of any other 
member. S. agreed to become a member in respect 
of an insurance for £300 on his own ship but no 
stamped policy was ever executed. ITe con- 
tributed to the losses of other members & his own 
ship having been injured he made a claim in respect 
of it but before an^hing had been paid the assocn. 
was ordered to be wound up : — Meld : under 
35 Geo. 3. c. 63, no agreement for insurance of 
ships can be valid unless duly stamped according 
to that Act ; therefore there was no evidence of 
a binding mutual contract for insurance having 
been entered into & S. was not a contributory. — 
lie London Marine Insurance Assocn., Smith’s 
Case (1869), 4 Ch. App. 611 ; 38 L. J. Ch. 681 ; 
21 L. T. 97 ; 33 J. P. 643 ; 17 W. R. 941 ; 3 
Mar. L. C. 280, L. JJ. 

Annotations: — ^Distd. Re Teigrnmouth & General Mutual 
Shipping Assocn., Martin's Claim (1872), L. R. 14 Eq. 
148 ; Barrow-in-Furneas Mutual Ship Insce. v. Ashburner 
(1884), 52 L. T. 898. FoUd* Re Premier Underwriting 
Assocn. (1912), 134 L. T. Jo. 7. Rofd. Re Albert Average 
Assocn., Blyth’s Case (1872), L. R. 13 Eq. 629 : Re 
Arthur Average Assocn. for British, Foreign & Colonial 
Ships, Exp. Hargrove (1875), 10 Ch. App. 645, n. ; Marine 
Mutual Insco- Assocn. v. Yoimg (1880), 43 L. T. 441, 

3374. .1 — Re Premier Underwriting 

Assocn., Ltd. (1912), 134 L. T, Jo. 7, 

Stamps on marine policies.] — See Part II., Sect. 
3 (3), B., ante. 

Stamps generally.] — See Part XII., post ; 
Revenue. 

3375. Form of execution — Common seal of asso- 
ciation — Counter-signed by manager.] — Pltfe. 
were a limited co., incorporated & duly registered 
under Co.'s Acts, for the mutual insurance of ships 
belonging to its members, & persons became 
members by effecting an insurance on their ships 
according to the rules & arts, of assocn. By 
rule 2 the members of the several classes therein 
specified severally & respectively agreed to insure 
each other’s ships for a year from Feb. 20 in each 
year, & so on from year to vear. By rule 4 the 
manager was to be entitled to levy contributions 
to form a fund for the payment of claims by means 
of drafts at two months’ date from certc^ days 
named & at a certain rate therein fixed ; & if the 
fund proved insufficient, the members were to 


contribute the deficiency by additional calls pro 
raid on the premiums paid, to be drawn for in hko 
manner. By rule 6 premiums were to be paid by 
acceptance & payment of the manager’s drafts 
on members for their proportion of the annual 
estimated premium ; members neglecting to acc^t 
or pay their contributions to forfeit all claims for 
losses or average under their policies, but to con- 
tinue liable to contribute to all losses & averages 
occurring during the period for which the policies 
were originally granted, the manager being em- 
powered to sue for the amount due from any 
defaulting member. By rule 21 any member not 
intending to renew his policy to give notice thereof 
in writing to the manager ; if no such notice was 
given, then such policy to be renewed, except 
where the committee deemed it improper to renew 
it, when a similar notice was to be given to the 
parties concerned ; but in either case, if the sliip 
was at sea on expiration of the policy, the manager 
was to grant a new one until the ship arrived at its 
next port of destination. By the arts, of assocn., 
art. 39 : every engagement or liability of the 
members for the purpose of being enforced was to 
be deemed an engagement or liability to the 
assocn. only, & all moneys payable thereimder 
were to be paid to the assocn. Art. 40, all claims 
were to be made & enforced against the assocn. 
only, but the assocn. was to be liable only to the 
extent of the funds which it would recover from 
the members liable for the same. The policies 
issued by pltfs. were sealed with the common seal 
of the assocn., authenticated by the signature of 
the manager, &> the rules indorsed thereon were 
subject to the arts, of assocn. In Mar. 1878, defts. 
insured their ship Athol with defts. up to Feb. 20, 
1879, the policy being duly sealed & signed. In 
Feb. 1879, defts. were indebted to pltfs. in the sum 
of £166 165. 6d. for arrears of contributions in 
respect of which pltfs.’ manager, under rule 6, 
had drawn on defts. for payment by drafts which 
defts. had dishonoured. Previous to Feb. 20, 1879, 
the ship Athol being then on her homeward voyage, 
defts. gave pltfs.’ manager notice, under rule 21, 
that they required the policy on the ship to be 
renewed, but the application was refused by pltfs., 
as defts. were defaffiting members under rffie 6. 
During such voyage the ship sustained certain 
average losses amounting to £197 7s. id. In an 
action brought by pltfs. against defts. to recover 
the amount of the^ arrears of contributions, in 
which defts. counterclaimed to be entitled to a 
renewal of the policy, & to set-off the above- 
mentioned sum of £197 7s. id. against pltfs.’ 
claim: — Held: (1) the policy was a valid policy 
within 30 & 31 Viet. c. 23, s. 7, «Sc the affixing of 
the common seal of the assocn., authenticated by 
the signature of the manager, was a sufficient 
compliance with the statute ; (2) the policy, 

coupled with the rules & arts, of assocn., di^losed 
a contract between pltfs. & defts., & not merely 
a contract between defts. & the members of the 
assocn. referred to in the policy ; (3) defts. were 
not entitled under the circumstances either to a 
renewal of their policy, or to recover the sum 
counterclaimed to be set-off for average loss^ 
sustained by them. — ^Marine Mutual Insurance 
Assocn., Ltd. v. Young (1880), 43 L. T. 441 ; 4 
Asp. M. L. C. 357. 

SeSy nowy Marine Insurance Act, 1906 (c. 41), 
s. 24 (1). 

3376. Sums respectively insured by each member.] 

— ^A policy in the common form by an insurance 
club, where the members are not responsible for 
the solvency of each other, is valid, aJthohgh the 
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sums which they respectively insure are not 
specified on the face of the policy. — Dowell v. 
Moon (1816), 4 Camp. 166, N, P. 

Annotation ; — Bold. Re Arthur Arera^re Assoon. for British, 

Foreisrn & Colonial Ships, Ex p. Heu'grove (1876), 10 Ch. 

App. 645, n. 

8877. Names of underwriters.] — Re Arthur 
Average Assocn. for British, Foreign & 
Colonial Ships, Ex p. Hargrove & Co., No. 3367, 
ante. 

8878. Particulars of risk.] — Pltf. had an equit- 
able interest in a ship, & afterwards received a 
transfer of the legal interest from the registered 
owner, who was a member of defts.’ society. 
The owner insured the ship with defts. in pltf.’s 
name by a policy incorporating the rules of the 
society, & providing among other things that every 
insurance effected should be valid & binding from 
noon on that day until noon of Jan. 1, then next 
following. By the rules persons became members 
only by signing the articles, & none but members 
could insure their ships. Tlie rules also required 
certain notice upon sale of a ship or shares thereof. 
Pltf. had never signed the articles nor given notice 
of the transfer to him of the legal interest, but 
had paid contributions claimed from him as owner 
by the society. It was also provided by the rules 
that the directors should decide claims & disputes 
of members, & that aggrieved members might 
appeal for reconsideration of decisions, first to the 
directors, themselves, & then to the whole society ; 
& also that no member should be allowed to bring 
or have any action, suit or proceeding or other 
remedy against the society for any claims or 
demands upon or in respect of the society or the 
members thereof, except as therein provided. 
Upon loss of the ship pltf. was refused nis claim 
upon this policy by the directors twice, but made 
no appeal to the whole society : — Held : the 
policy mcorporated the rules so as to be a sufficient 
compliance with 30 & 31 Viet. c. 23, s. 7 ; & defts. 
were estopped from disputing pltf.’s interest in 
the policy, & his right as member to claim upon it. 
— Edwards v. Aberayron Mutual Ship Insur- 
ance Society (1876), 1 Q. B. D. 663 j 34 L. T. 
457 ; 3 Asp. M. L. C. 154, Ex. Ch. 

Annotation : — Mentd. Trainor v. Phoenix Fire Assce. (1891), 

65 L. T. 825. 


Sect. 4.— CONSTRUCTION OF RULES AND 
ARTICLES OF ASSOCIATION. 

Sub-sect. 1. — In General. 

8879. “ Ship employed In coasting trade.**] — 

The rules of a mutual marine insurance assocn. 
provided that vessels crossing the North Sea to 
any port north of the Texel, the Atlantic, or Bay 
of Biscay, or to any port south of Brest should 
not. if the cargo consisted of iron, carry more than 
a certain percentage above the re^tered tonnage ; 
that ships employed in the coasting trade •& ports 
between the Texel & Brest should not carry more 
than a specific weight of cargo, & in all cases of 
loss while so laden, the owner should be subject 
to a stated percentage of deduction : — Held : a 
vessel which was lost on the coast of Norfolk 
whilst on a voyage from Sunderland to Bordeaux 
was not employed in the coasting trade & the 
words “ whilst so laden ” applied to both classes 
of ships mentioned in the above rule. Pltf. was 
therefore entitled to the sum insured, less the 
specified percentage of deduction. — Harvey v. 
Beckwith (1864), as reported in 4 New Rep. 258 ; 
10 L. T. 632 ; 12 W. R. 896 ; 2 Mar. L. C. 63, L. JJ. 

Annotations : — Mentd. Pepper v. Green (1866), 2 Hem. & M. 

478 ; Pepper v. Hcnzell, Wooda v. Henzell, Reed v. 

Henzell (1865), 2 Hem. & M. 486 ; Wright v. Ward (1871), 

24 L. T. 439. 

8880. Notice to directors of change of captain — 
Notice to be sent by post.] — By a rule of a mutual 
assurance society, the insured was bound to give 
notice to the directors of any change of the captain 
of his vessel, &, in case of default, the society was 
not to be liable for any subsequent loss. By 
another rule, notices to members sent by post 
were to be effectual, though not actually received : 
— Held : the directors of the society were members 
within the latter rule, & a notice of a change of 
captain sent to them by post was valid, though 
not actually received by them. — Branford v. 
Howard (1866), 35 Beav. 613 ; 55 E. R. 1034. 

8381. Risks in proportion to premium — Premium 
not inserted — Limit of liability.] — In a Lloyd’s 
policy issued by a mutual marine insurance society, 
the amount of premium paid & the rate per cent, 
were left blank, but in place of the latter the words 
“ twenty pounds per centum ” were added in 


8377 i. Names of underwriters,] — Re 
D. (1877), 11 I. L. T. 97.— IR. 

b. Cash premium system,] — Pltf. lu 
this cose being insured upon the cash 
premium system, though defts. were 
a mutual insurance co : — Held : the 
policy was not subject to the pro- 
visions of Mutuil Insurance Acts. — 
White v. Agricultural Mutual 
Assurance Co. (1871), 22 C. P. 98. — 
CAN. 

o. .] — Lowson V, Canada Far- 
mers' Mutual Fire Insurance Co. 
(1881), 6 A. R. 512.— CAN. 

d. Uniform Conditions Act, R, S, O., 
1877, c. 182.] — Held: above Act, 
excepting sect. 2, does not apply 
to mutual insurance cos. — Ballagh 
V. Royal Mutual Fire Insurance 
Co. (1880), 5 A. R. 87.— CAN. 

PART XI. SECT. 4, SUB-SECT. 1. 

0. Breach of conditions — Insuring 
in other companies.] — Three separate 
sums were Insured, on a buildi^, on 
the machinery. & on the stock in It ; 
& a second Insuranoe, without the 
consent of the oo., was effected bn the 
building & mswninory : — Held : by 
the condition, & by the statute under 
which these oos. are Incorporated, the 
policy was altogether avoided, & not 
merely as to the property so doubly 
insured. — Ramsay woollen Cloth 
Manufacturing Co. v. Mutual Fire 
Co. of District of Johnstown (1864), 


11 U. C. R. 616.— CAN. 

f. .] — Merritt v. Niagara 

District Mutual Fire Insurance 
Co. (1859), 18 U. C, R. 629.— CAN. 

g. .] — Fair v. Niagara 

District Mutual Fire Insurance 
Co. (1876), 26 C. P. 39S.— CAN. 

h. .] — McCrea V. Water- 

loo County Mutual Fire Insurance 
Co. (1876), 26 C. P. 431 ; affd. (1877), 
1 A. R. 218.— CAN. 

k. .] — The statutory re- 

quirement applicable to insurance in 
mutual insurance cos. that the con- 
sent of the directors to a double in- 
surance must he signified by an en- 
dorsement on the policy or by other 
acknowledgment in writing is not 
satisfied by a mere knowledge by the 
Insurers oi other insurance. — Dustin 
& Hochblaga Mutual Fire Insur- 
ance Co. (1881), 4 L. N. 296. — CAN. 

L Account of loss — Must be in 
accordance with policy.}— Held : the 
affidavit of loss, & the justice’s oerti 
fioate, set out in this case, were clearly 
not in complieuice with the conditions 
Indorsed on the policy, & pltf. could 
not recover. — Lanqel tJ. Prescott 
Mutual Insurance Co. (1869), 17 
U. O. R. 624.— CAN. 

m. Note— Other than premium note.] 

Hefd : a note, made by Insured 
representing the portion of the de- 
posit note payable to the treasurer for 
moldental expenses under O. 8. U. C., 


c. 52. 8, 22, was not a note given for 
a cash premium of Insuranoe within 
29 Viet. c. 38, 8. 5 so as utterly to 
avoid the policy if the note should not 
be pedd within 30 days after the same 
was made payable. — Ellis v. Beaver 
& Toronto Mutual Insxtrance Co. 
(1870), 21 O. P. 84.— CAN. 

n. Negotiability of premium note .] — 
Held : premium notes are not nwoti- 
able. — Gore District Mutual Fire 
Insurance Co. v. Simons (1856), 13 
U. C. R. 655.— CAN. 

o. Assessment — Before insurance 
effected.] — ^An insurer is not liable for 
assessment made before his insurance 
was effected or premium note given. — 
Green v. Beaver & Toronto Mutual 
Fire Insurance Co. (1873), 34 U. C. R. 
78.— CAN. 

p. .] — Held: an assess- 

ment for the purpose of paying pro- 
missory notes given by a mutual In- 
Burance oo. must be confined to the 
premium notes or undertakings onr- 
rent at the time the loss ocouned in 
respect of or to meet which the oo.’s 
notes were given. New members 
cannot be assessed to pay notes given 
previously to their Joining the oo. — 
VICTORIA Mutual Fire Insuranob 
Co. OF Canada v. Thomson (1884), 
9 A. R. 620.— CAN. 

q. p'or losses.] — ^Persons who 

beoome members of a mutual in- 
surance oo. & pay premiums under 

F P 2 
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Sect* 4 . — Construction of rules and articles of asso- 
ciaiion: St^-secis. a <£: 3. Sect, 6. ] 

among the members, the amount of bis loss.— 
Hutchinson v. Wright (1858), 25 Beav. 444 ; 27 
L. J. Ch. 834 ; 31 L. T. O. S. 375 ; 4 Jur. N. S. 
749; 6W. R. 475; 53 E. R. 706. 

Annotations: — As to (3) Reid. Bromley v. y^lUams (1863), 
8 L. T. 78. Generally, Mentd. Liverpool Borough Bank 
V. Turner (1860), 1 John. & H. 169. 


3391 , .] — Non-compliance with 

a rule which forms part of the contract of insurance 
prevents the insurer from recovering imder _ the 
policy. One of the rules referred to in the policies 
of a mutual assurance assocn. for insuring the ships 
of members, provided that no member should have 
any claim for the loss of a ship subject to a mtge., 
unless before the loss a guarantee by the mtgee. 
had been delivered to the manager. An insured 
ship was, to the knowledge of the assocn., subject 
to a mtge., but no guarantee was delivered : — 
Held: (1) the insurer could not recover, though 
he had paid all contributions due from him ; (2) a 
knowledge of the rules must be imputed to pltf. 
& the onus lay upon him to obtain the required 
guarantee from the mtgee. — Turnbull v, Woolfe 
(1862), 1 New Rep. 1 ; 7 L. T. 483 ; 27 J. P. 228 ; 
9 Jur. N. S. 57 ; 11 W. R. 55 ; 1 Mar. L. C. 266, 
L. C. 

Annotation : — As <o (1) Consd. Alexander v. Campbell (1872), 

41 L. J. Ch. 478. 

3392. ,] — One of the rules of a 

mutual insurance assocn., which was incorporated 
in their policies, was in these words : “ No member, 
mtgee., or assignee, the whole or any part of whose 
share in a ship insured in the assocn. shall, at the 
time of entering or afterwards, be mortgaged or 
assigned to any person or persons, shall have any 
claim by virtue of this policy, nor shall any assignee 
of such policy have a claim for any loss or damage 
which may be sustained by such ship unless pre- 
vious to the occurrence of such loss or damage 
such member, mtgee., or assignee shall have 
delivered to the manager an undertaking approved 
of by the mtgee. or assignee, whereby he shall 
covenant with the manager to pay &; discharge all 
sums of money which are or may become due 
from such member in respect of such ship & her 
insurance, & in respect of the insurance under- 
written on his behalf in this assocn.” A member 
of the aasocn. deposited a policy of insurance on 
his ship with a creditor to secure payment of his 
debt. The depositee did not give the undertaking 
required by the rules, but he, in fact, paid & dis- 
charged all sums payable in respect of the ship 
& her insurance. The ship having been lost, the 
depositee filed a bill against the assocn. to recover 
the money due on the policy : — Held : as the 
depositee, who was an assignee within the rule, 
had not ^ven the required undertaking, he was 
not entitled to recover the money due on the 
policy, & his bill must be dismissed with costs. — 
Alexander v. Campbell (1872), 27 L. T. 462 ; 
1 Asp. M. L. C. 447, L. JJ. 

8393. Liability to contribute.] — 

Defts. by a proposal of insurance requested pltfs., 
a mutu^ insurance assocn. registered under the 
Cos. Acts, to insure defts.’ steamsliip & to enter 
defts. in the register of members of the assocn. 
The proposal was accepted, defts. were entered 
in the register of members, & a policy was issued 
by pltfs. to defts. By rule 32 of the rules of th© 
assocn. members were liable to claims for losses 
& also for special contributions for deferred claims ; 
&, by rule 35, a member was liable to contribute 
in respect of an insurance effected by him to all 
claims arising out of losses happening at & after 


noon on the day of the commencement of the 
insurance. By rule 41, a ship which was ” mort- 
gaged by a member shall not be or be considered 
as insured so far as his shares are concerned, Sc a 
ship insured which shall after an insurance thereon 
is effected be mortgaged by a member shall not 
continue to be or be considered as insured so far 
as bis shares are concerned against losses which 
shall happen to the ship after the mtge., unless & 
until the mtgee., or other persons to be approved 
by the directors, guarantees the payment of all 
contributions which are or may become due to the 
CO. in respect of the insurance of the ship & the 
directors in their discretion accept such guarantee. 
In the event of a ship insured being mortgaged by a 
member after an insurance thereon is effected, 
such member shall give notice, in writing, of the 
mtge.-& the dato thereof to the secretary, & shall 
be liable to contribute in respect of the insurance 
to all claims arising out of losses happening before 
noon of the day following that on which such notice 
shall bo given.” By rule 42, nothing in rules 35 
&; 41, amongst others, was to prejudice or affect 
the liability of the members for the special con- 
tributions mentioned in rule 82. At the date 
of the proposal the steamship was in fact mort.- 
gaged, but pltfs. had no knowledge of this, & 
never received any notice thereof, nor had they 
any such guarantee as that mentioned in rule 41. 
An action was brought for calls made by pltfs. 
on defts. under rule 42 for claims for losses & special 
contributions; — Held: (1) defts. were liable, 
inasmuch as by their proposal & its acceptance 
they became members of the assocn., & although, 
having failed to comply with rule 41, which 
assumed that where a ship was mortgaged at the 
time they joined the assocn., they would give notice 
thereof, their ship was not protected, that did not 
relieve them from liability as members for the 
special contributions Sc losses sued for. 

(2) If a man induces a co. to be at risk during 
the whole of the year on an untrue statement, he 
is estopped from setting up the untruth of that 
statement (Parweia., L.J.). — North-Eastern 
100 A Steamship Insurance Assocn. v. Red 
S. Steamship Co., Ltd. (1906), 22 T. L. K, 602 ; 
12 Com. Cas. 26, C. A. 

3394. .] — Jones v. Bangor 

Mutual Shipping Insurance Society, Ltd. 
No. 3407, 'post. 

3395 . One-fifth of ship to be uninsured — 

Provisions in articles incorporated in policy.] — 

The pursuer insured his ship with the defenders, 
a mutual assurance assocn. The policy provided 
that the ” did visions contained in the arts, of 
assocn. shall be deemed & considered part of this 
policy.” Five years before the date of the policy 
the CO., having full power under its arts, of assocn. 
to do so, resolved to alter {inter alia) one of its 
articles, by substituting these words for others : 
“ That it snail be a condition of this insurance that 
the assured shall keep one-fifth,” of the value of 
such ship, “uninsured.” This addition to the 
article was not confirmed by a special resolution 
passed in accordance with Cos. Act, 1862 (c. 89), 
88. 50, 61 ; but it was registered, & printed with 
the articles on the back of each policy. The 
pursuer had also insured with another co., the 
result being that he had insured altogether for 
more than four-fifths ; — Held : the irregularity 
in the procedure by which the article h^ been 
altered did not prevent it from being binding upon 
the pursuer. Sc, the condition contained in such 
article having been broken, he was not entitled 
to recover ^on the policy. — Muirhead v. Forth 
Sc North Sea Steamboat Mutual Insurance 
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Assoon., [1894] A. 0. 72 j 10 T. L. B. 82 j 6 
R. 69, H. L. 

Annotation : — BeM. Balmoral S.S. Co. v. Marten, [1001] 
2 K. B. 896. 


SuB-SBCT. 3 . — Pbotbction and Indemnity 
Association. 

3396. “ Improper navigation ** — Negligence of 
crew — Open bilge-cock.! — An assocn. of steamship 
ownera agreed by deed to indemnify each other, 
in respect of ships entered by them in the assocn., 
against, amongst other things, “ loss or damage 
which, by reason of the improper navigation of 
any such steamship as aforesaid, may be caused 
to any goods, etc., on board such steamship.” 
Pltfs.’ steamship Severn was duly entered, & whilst 
on a voyage from Memel to Hull with a cargo of 
linseed & flax, having encountered heavy weather, 
& being short of coals, she put back to Fredericks- 
haven to coal, & to trim her cargo, which had 
shifted. Going into the harbour she took the 
ground, but was got off within an hour. The 
pumps were put on to try whether she had made 
any water, & for this purpose the bUge-cock was 
opened, but through the negligence of the crew 
this cock was not closed when the attempt to 
pump ceased. Wliilst the Severn was moored at 
Frederickshaven quay, order were given to put 
on the donkey-engine pumps to All the boilers, & 
for this purpose the sea-cock was opened. The 
sea-cock communicated with the box or tank in 
which was the bilge-cock ; &, when the boilers were 
filled, the sea-cock being through a like negligence 
left open, the water entered in large quantities by 
means of the open bilge-cock into the hold of the 
vessel, & damaged the linseed : — Held : this was 
a damage arising from “ improper navigation,” 
within the meaning of the deed. — Good v. London 
Steam-Ship Owners’ Assocn. (1871), L. K. 6 
0. P. 563 ; 20 W. R. 33. 

Annotationa : — Apprvd. Cttnuichael v. Liverpool Sailing Ship 
Owners' Mutual Indemnity Assocn. (1887), 19 Q. B. D. 
242. Refd. Canada Shipping Co. r. British Shipowners' 
Mutual Protection A.ssocu. (1889), 58 L. J. Q. B. 462. 
Mentd. Havn v. Culliford (1878), 3 C. P. D. 410; The 
Ferro, [189^] P. 38. 

3397. Open port hole.] — By the arts. 

of a mutual insurance assocn. the members agreed 
to indemnify each other against losses, damages, 
& expenses arising from or occasioned by any 
loss or damage of or to any goods or merchandise 
caused by “ improper navigation of the ship 
carrying the goods,” for which any such member 
might be liable. A cargo of wheat was shipped 
on board a vessel belonging to pltfs., who were 
members of the assocn. During tlie loading of 
the cargo an opening or port in the side of the 
vessel was, by the negligence of persons employed 
by pltfs., insufficiently secured, so that during the 
voyage water leaked in & damaged the wheat 
in the lower hold, & pltfs. became liable to pay 

paid compensation to the owners of the cargo. 
The leak did not hinder or impede the navigation 
of the vessel in the course of her voyage : — Held : 
this was a damage arising from “ improper naviga- 
tion of the ship,” within the arts, of assocn., for 
which pltfs. were entitled to recover. — Carmichael 
v, Liverpool Sailing Ship Owners’ Mdtual 
Indemnity Assocn. (1887), 19 Q. B. D. 242 ; 66 
L. J. Q. B. 428 ; 67 L. T. 660 ; 35 W. R. 793 ; 3 
T. L. R. 636 ; 6 Asp. M. L. C. 184, C. A. 
Annotations: — ^tCxpld. ft Distd. Canada Shipping Co. v, 
British Shipowners* Mutual Protecting Assocn. (1889), 
23 Q. B. D. 342. Mentd. The Cressington, [1891] P. 162 ; 
Dobell V. S.S. Rosamore O)., [1896] 2 (3. B. 408 ; Black- 
burn V. Liverpool. Brazil & River Plate St-eam Navigation 
Co.. [1902] 1 K. B. 290. 


3898, Damage to cargo — ^Tainted by pre- 

vious cargo.] — By the rules of defts., a shipowners* 
mutual insurance assocn., pltfs. were entitled to 
protection in respect of “ damage to goods on 
board when caused by the improper navigation” 
of their ship, but were not entitled to claim in 
respect of ” damage caused by improper stowage.” 
A cargo of wheat while in the hold of pltfs.’ ship 
was damaged, owing to a taint communicated 
to the wheat through the ceiling & limber boards 
of the vessel having been saturated with a com- 
position which had leaked from the previous cargo. 
The ceiling & limber boards had not been properly 
cleaned before the wheat was stowed : — Held : 
the damage was not caused by “ improper naviga- 
tion.” Qu. : whether it was caused by ” improper 
stowage.”— Can ADA Shipping Co. r. British Ship- 
owners’ Mutual Protection Assocn. (1889), 
23 Q. B. D. 342 ; 68 L. J. Q. B. 462 ; 61 L. T. 312 
38 W. R. 87 ; 5 T. L. R. 700 ; 6 Asp. M. L. C 
422, C. A. 

Annotations: — ^Mentd. The Ferro (1892), 1 R. 662 ; Black 
bum & Sohsten v. Liverpool, Brazil &c River Plate Naviga- 
tion Co. (1901), 7 Com. Cas. 10. 

8399. Illness & costs & expenses of illness — 
Expenses of procuring new crew.] — Shipowners 
who were members of a protection & indemnity 
club were insured against ” any claim or demand ” 
which they should “ become Uable for & be re- 
quired to pay ” in respect of various risks, includ- 
ing ” illness of any person,” & ” costs & charges 
. . . in respect of ” illness : — Held : the club was 
not liable for expenses properly incurred by the 
shipowners in obtaining substitutes for a crew 
disabled by illness, or for other similar expenses 
consequent upon the illness of the crew. — Rogers 
& Co. V, British Shipowners’ Mutual Pro- 
tection Assocn., Ltd. (1896), 12 T. L. R. 493 ; 
1 Com. Cas. 414. 


Sect. 5.— POSITION OF PART OWNERS. 

3400. Insurance effected by part owner member 
— Liability of non-members for contributions.] — 

T., the manager & part owner of a ship, became 
a member of a mutual insurance assocn., & took 
out a policy with such assocn. in respect of the 
ship. The arts, of assocn. gave power to the com- 
mittee, in order to provide funds for the business 
of the assocn., from time to time to direct sums to 
be paid by the members ratably. By the policy, 
which was made by the assocn. under their seal, the 
assocn. agreed with T., that the members thereof 
should according to the arts, of assocn. pay & 
make good losses & damages to the ship occasioned 
by the risks insured against, subject to a proviso 
that the assocn. should be liable only to the extent 
of so much of the funds as they were able to recover 
from the members liable for the same & which 
were applicable for the purpose of paying claims 
under the policy. Certain contributions to the 
funds of the assocn. having, in accordance with the 
arts., become payable by T., in respect of the ship, 
& T. being bkpt,, the assocn. sued N., another 
part owner of the ship, for such contributions as 
an undisclosed principal of T. : — Held : the effect 
of the arts, of assocn., ft the policy being that the 
liability for such contributions was imposed on 
members only, ft N. not being a member of the 
assocn., he could not be sued for such contributions 
as an undisclosed principal of T. — ^United Kingdom 
Mutual Steamship Assurance Assocn. v, 
Nbvill (1887), 19 Q. B. D. 110 ; 56 L. J. Q. B. 
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522 ; 35 W. R. 746 ; 3 T. L. B. 658 ; 6 Asp. 
M. L. C. 226, n., C. A. 

Annotations Consd. Ocean Iron Steamship Insce. Assocn. 
V. Leslie (1887), 22 Q. B. I). 722, n. Distd. Great Britain 
100 Al. Steamship Insce. Assocn. Wyllie (1889), 
22 Q. B. D. 710. Consd. Monteomerio v. United Kingdom 
Mutual Steamship Assocn., [1891] 1 Q. B. 370. Distd. 
British Marine Mutual Insce. v. Jenkins, [1900] 1 Q. B. 
299. Raid. Tysor v. Shipowners' Syndicate (1895), 65 
L. J. Q. B. 238. 

3401 . .] — The managing & part, owner 

of a steamship became a member of a mutual 
insurance assocn., & took out a policy on behalf 
of himself & his co-owners in respect of the ship. 
By the arts, of assocn. every person was deemed 
to be a member “ who in his own name, or in his 
name as agent, insures any ship in pursuance of 
the regulations of the co.” & they also provided 
that the funds required for the payment of claims 
should “ be raised by contributions from all 
the members.” By the policy it was agreed 
between the assured & the co., “ that without 
prejudice to the rights & remedies of the co. 
against the said person or persons effecting this 
insurance, as a member or members of the co., 
in respect of this insurance, the assured shall pay 
to the co., in lieu of premiums, all the sums & 
contributions which the co. are entitled to call upon 
the said person or persons effecting this insurance, 
as a member or members of the co., to pay to the 
co. in respect of this insurance according to the 
arts, of assocn. of the co., & that the provisions 
contained in the said arts, of assocn. shall be 
deemed & considered part of this policy, & shall, 
so far as regards this insurance, be as binding upon 
the assured as upon the said person or persons 
effecting this insurance.” Certain contributions 
having, in accordance with the arts, of assocn., 
become payable by the managing owner in respect 
of the ship, & the managing owner being bkpt., 
the assocn. sued the other owners to recover the 
contributions : — Held : under the terms of the 
policy, they were liable, although the policy was 
effected by the managing owner alone. — Ocean 
Iron Steamship Insurance Assocn., Ltd. v. 
IjESLIB (1887), 22 Q. B. D. 722, n. ; 67 L. T. 722 ; 
0 Asp. M. L. C. 226. 

Annotations; — Apprvd. Groat Britain 100 Al. Steamship 
Insce. Assocn. v. Wyllie (1889), 22 Q. B. D. 710. Conso. 
Mont^romerie v. United Kixifirdom Mutual Steamship 
Assocn,, [1891 ] 1 Q. B. 370 ; British Marine Mutual Insce. 
u. Jenkins, [1900] I Q. B. 299. 

3402 . .1 — Pltfs. were a mutual marine 

assocn., being registered under Cos. Act, 1862 
(c. 89), as a co. limited by guarantee. Defts. 
were some of the part owners of a steamship. 
H., to whom the other shares of the ship belonged, 
was the managing owner, having authority to 
insure the ship in such an assocn. as that of pltfs., 
& he insured it with them by a policy for £1,000. 
H. traded as H. & G. The policy stated that 
H. & G., “ as well in their own names as & for 
in the names of all or everv person & persons 
to whom the same may appertain, in part or in all, 
subject to the provisions hereinafter contained,” 
insured the ship in the sum of £1,000 for a year, 
the charges of the insurance to be borne by 
members of the a43socn. having ships entered in the 
assocn., in proportion to the sums assured therein, 
& that the assurers did thereby bind themselves 
to the assured for the true performance of the 
premises, the consideration due unto the assurers 
for the insurance being the contributions to be paid 
from time to time by the assured for' losses & 
averages on other steamships mutually insured 
in the assocn., & other costs & changes of the 


assocn. at the rates per cent, to be determined by 
the committee. It was mutually agreed between 
the assured &> assurers that all the rules of the 
assocn., whether set out in the policy or indorsed 
thereon or otherwise, should be as binding on the 
assured & assurors as if they had been inserted 
in the policy & had formed part thereof. The 
rules were indorsed on the policy. The memo- 
randum of assocn. of the assocn. stated its objects 
to be ” the insurance of steamships belonging to 
members of the assocn* , or In which members 
of the assocn. are interested, or have a share 
or shares.” The arte, of assocn. provided that 
“ every person shall be deemed to have agreed 
to become a member of the assocn. who insures 
any ship, or share or shares in a ship, in pursuance 
of the regulations herein contained.” The first 
rule was, ‘‘ the members of this club shall mutually 
insure each other’s steamships, or shares therein, 
in such manner & against such loss & damage as 
are hereinafter mentioned.” H. having become 
bkpt., an action was brought against defts., the 
other co-owners of the ship, to recover contributions 
according to the rules to losses in respect of other 
ships insured with the assocn. during the currency 
of the policy; — Held: defts. were liable, for 
whether they had or had not become members of the 
assocn., they had bv the policy expressly contracted 
with the assocn. that they would be liable for 
contributions to losses in .respect of other ships 
insured with the assocn. in accordance with the 
rules, just as if they had been members, & that 
such a contract was within the authority of the 
managing owner, & witliin the powers of the 
assocn. — Great Britain 100 Al Steamship 
Insurance Assocn. v. Wyllie (1889), 22 Q. B. D. 
710 ; 68 L. J. Q. B. 614 ; 00 L. T. 916 ; 37 W. R. 
407 ; 5 T. L. R. 285 ; 0 Asp. M. L. C. 398, 0. A. 

Annotations : — CoDsd. Montgomerie v. United Kingdom 

Mutual Steamship Assocn., [1891] 1 Q. B. 370 ; British 

Marine Mutual Insce. v. Jenkins, [1900] 1 Q. B. 299. 

Refd. Tyser v. Shipowners* Syndicate (Re-assured) (1895), 

73 L. T. 605. 

3403. .] — Pltfs., a mutual insurance 

assocn., sued defts. for contributions or premiums 
payable in respect of an insurance of defts.* ship 
in pltfs.’ club. By the policy, which was in the 
form of a Lloyd’s policy, & subject to pltfs.’ 
memorandum & arts, of assocn. & rules, defts.’ 
manager insured the sliip in his own name, & for, 
& in the names of, all persons to whom the some 
might appertain. By the memorandum one of 
the objects of the assocn. was the mutual insurance 
“ of sWps which the members may be authorised 
to insure in their own names.” The arts, defined 
a member as any person who, on behalf of himself, 
or of any other person, insures any ship in the 
assocn., & empowered a committee of the assocn. 
to assess the members ratably in order to provide 
a fund to meet losses, & stipulated that the assocn. 
should not be liable for losses, except to the 
extent of the fimd which it could recover from 
members or persons liable. The rules provided 
for payment of premiums, for which the ships 
were to be assessed. Defts. authorised the 
manager of their ship to enter her in the club, 
which he did, & he so became a member of the 
club, within the meaning of pltfs.’ memorandum 
& Arts, of assocn., & personally liable to pay the 
contributions or premiums, which, under the 
arts, of assocn. & the rules, might be levied by the 
committee of the club. Ho Income insolvent, Sc 
unable to pay, & pltfs. sued defts., as being the 
persons on whose behalf, ^ for whose benefit, 
the insurance was effected : — Held : defts., being 
owners of an insurable interest, were the persons 



441 


Part XL— -Mutual Insurance Associations. 


for whom the insurance was effected, & there was 
nothing in the memorandum & arts, of assocn., 
or the rules, to exclude their liability to pay the 
premiums, & pltfs. were entitled to recover. — 
British Marine MuTUAii Insurance Co. v. 
Jenkins, [1900] 1 Q. B. 299 ; 69 L, J. Q. B. 177 ; 
82 L. T, 297 ; 9 Aep. M. L. C. 26 ; 6 Com. Cas. 143. 

8404. Right of non-member to recover a 

loss,] — By a policy of marine insurance in the 
form of a deed-poll, defts. a mutual insurance 
assocn. , covenanted to pay losses upon a steamship 
with a firm described in the deed as “ a member.” 
Under the policy members having ships enured 
were to make good losses on the ship, according 
to the provisions of the arts, of assocn. & the 
rules. One rule was an arbn. clause, by which 
the sum to be paid by the assocn. upon any claim 
was to be settled by the committee ; & if the 
member agreed to accept the sum so settled, he 
was to be entitled to be paid in the mode of pay- 
ment customary to the assocn. ; &> in case of 
difference the matter was to be decided by 
arbitrators, to be appointed by the committee & 
the member, the obtaining of a decision from whom 
was to be a condition precedent to the right of the 
member to maintain an action on the policy. 
The memorandum of assocn. set out that the 
assocn. was established for the ” insurance of 
ships of members, & of sliips which the members 
may be authoiised to assure in their own names.” 
It was provided by the arts, of assocn. that 
” every person who, on behalf of himself or 
any other person, insures for the protection of 
any ship . . . shall, as from the date of the com- 
mencement of such insurance or protection 
be deemed to be a member of the assocn.” ; 
&, further, that ” all claims in respect of insurance 
or protection shall bo made & enforced against 
the assocn. itself, & not against any member 
thereof ; but the assocn. sh^ not be liable to 
any member or other person for the amount of 
any loss, claim, or demand, except to the extent 
to which the assocn. is able to recover from the 
members or persons liable for the same.” Pltfs. 
were part owners of the ship insured in question, 
& brought, in their own names, an action on the 
policy against defts. to recover a loss on the 
ship ; — Held : this action could not be maintained, 
since, under the policy, defts. were expressly 
excluded from liability to any other person than 
the firm therein described as ‘‘a member.” — 
Montgomerie v. United Kingdom Mutual 
Steamship Assocn., [1891] 1 Q. B. 370 ; 60 L. J. 
Q. B. 429 ; 64 L. T. 323 ; 39 W. R. 351 ; 7 T. L. R. 
203 ; 7 Asp. M. L. C. 19. 

^nno<a<iow Refd. Miller Qibla v. Smith & Tyrer, [1917] 

2 K. B. 141. 


Sect. 6.— ESTOPPEL. 

Estoppel by conduct generally, see Estoppel, 
Vol. XXI., pp. 328 et aeq. 

3405. Unstamped policy — Admission of liability 
by raising money from members.] — ^A. insured a 
sliip in a mutual marine insurance association in 
1863, & the policy, which was not stamped, was 
annually renewed up to the year ending Mar. 1868. 
In Feb. 1868, the ship, with A. on board, was 
lost at sea. The loss of the ship was repor^d to 
the assocn., & it appeared from entries in the 
minute books that the money due upon the policy 
was raised by order of the committee, but retained 
by the secretary until a personal representative 
to A. had been appointed. The co. was ordered 
to be wound up in Jan. 1870, & A.’s widow 
obtained letters of administration to him in 
Dec. 1871. Upon a claim by the widow under the 
winding up for the amount secured by the policy : 
— Held : there was a sufficient admission of 
liability in the books of the co. to enable the 
widow to recover as a creditor for the amount 
secured by the policy, although, from the absence 
of a stamp, the policy itself, upon which the claim 
arose, coiild not be given in evidence . — Re Teign- 
mouth & General Mutuai. Shipping Assocn., 
Martin's Claim (1872), L. R. 14 Eq. 148 ; 41 
L. J. Ch. 679 ; 26 L. T. 684 ; 1 Asp. M. L. C. 
325. 

3406. Payment by member of calls.] — 

Where a member of a mutual insurance co., 
afterwards converted into a limited co., has vessels 
on its books as insui’ed, & pays calls, & otherwise 
acts as if ho were a member of the co., he is, in 
any action brought against him by the limited 
co. for calls on losses, estopped from denying 
his liability, Sl from setting up either any 
irregularity in the transfer from the one co. to the 
other, or that the losses were paid without any 
stamped policies being entered into in contra- 
vention of 30 Viet. c. 23, s. 7. — Barrow Mutual 
Ship Insurance Co., Ltd. v. Ashburner (1885), 
54 L. J. Q. B. 377 ; 54 L. T. 58 ; 5 Asp. M. L. C. 
627, C. A. 

3407. Rule against double insurance — Policy 
issued with knowledge of other insurance.] — By 

one of the rules of a mutual marine insurance 
society, it was provided that vessels of a certain 
class should not bo insured for more than three- 
fourths of their value, & that “ if any member 
insure or attempt to insure elsewhere any ship 
share or shares in any ship already insured in this 
society, he shall be liable to immediate expulsion 
& to forfeiture of any claim or demand he may 
have against the society.” By another rule it 
was provided as follows : ” If it comes to the 


PART XI. SECT. 6. 

t. Policy invalidly ^ectUed .] — Undei 
6 Will. 4, o. 18, B. 10, a pollci 
siffDOd by the seoretaiy, but not bj 
the president, is invalid. The oo. oai 
be compelled, however, upon the defod 
beinff noticed, to execute a valid polioj 
of the proper date ; & their bye-lav 
estops them from objootlng that th( 
policy was not in fact executed befon 
the loss. — Ferry A: Perry v. New 
CASTLE District Mutual Fire In 
SUBANOE Oo. (1852), 8 U. 0. R. 383.— 
CAN. 


a. DeJauU in payment of assess- 
ment — Sitbseguent payments accepted — 
Waiver offorfeiture.}~hYom v. Globe 
Mutual F^rb Insurance Co. (1877), 
27 0. P. 667.— <3AN. 


^ — _ - -- . V 

Mutual Insubanob Oo. op Olintoj) 
(1877), 87 0. P. 441.— CAN. 


0. — — .] — Law V. 

Hand-in-Hand Mutual Insurance 
Oo. (1878), 29 O. P. 1.— CAN. 


rrncuier waiver t 
condition.] — Whore a mutual insu 
anoe co. have without objection n 
celved payment of assessments afh 
the proper date for their paymen 
they are not thereby dehaii^ froj 
insisting on a subsequent occasion upo 
the strict observance of the oondltioi 
of the oo. as to payment when the 
give notice that they intend so to ii 
sist, & there is no conduct on the: 
part tending to mislead the Insured.- 
Rsdmond V. Oanadian Mutual Ai 
Assoon. (1891), 18 A. E. 333.— CAN. 


e. Further insurance — Constructive 
notice to company,] — Defts.* Inspector 
notified pltf. that defts. intended 
reduolnjpr hJs insiiranoe with them 
by II, (Too, to which pltf, aisexited, 


informing them that he would replace 
the amount in some other oo. The 
insurance was subsequently reduced 
& the imeamed premium returned by 
the local agent, S., with whom pltf. 
effected an insurance for the 11,000 
in the Q. Go., of which oo. S. was also 
agent : — Held : under these circum- 
stances defts. ooTild not set up that 
this was a further Insurance without 
notice to them. — Parsons v. Victoria 
Mutual Fire Insurance Co. (1878), 
29 C. P. 22.— CAN. 

f. Innocent misstatement by appli- 
cant — Knowledge of agent.] — Graham 
V. Ontario Mutual Insurance Co. 
(1887), 14 O. R. 368.— CAN. 

g. Omission by insurance sociefy.] 
— The rules of a mutual marine m- 
suranoe club provided that a oeitlfloate 
should issue to Insured, as evidence cf 
the contract, & security should be given 
for the vessel's proportion of losses. 
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Sect. Q.— Estoppel, Parts XII & XIII.] 

notice of any member that any vessel or share 
of a vessel insured by the society is mortgaged, 
he shall immediately give notice in writing of the 
name & address of the mtgee. The board of 
directors may then require the mtgee. to give such 
security as they deem necessary for the payment 
to them of all sums which are or may become due 
on account of such insurance. If such notice 
is not given, or if mtgee. refuse to give such 
security as the society requires, the member in 
whose name the insurance is registered shall during 
the existence of such mortgage forfeit all claims 
upon the society in respect of such vessel or share 
to the extent of such mtge. thereon.” P. on 
^half of the owner of the ship Bolina insured her 
in defts.’ society for £600. P. was entered in the 
society’s books as the policy holder, & the policy 
was issued to him. The Bolina was at the time 
when the insurance was effected insured in another 
society for £300, of which insurance defts. had 
knowledge «fc the sum of £300 together with the 


£600 above mentioned amounted to more than 
three-fourths, but less than the whole amount 
at which the directors of deft, society valued her. 
During the subsistence of the policy P. became 
aware that the Bolina ha<d been mortgaged by the 
owner for £300 but no notice of mtge. was ever 
given to the society. In an action by the repre- 
sentative of the owner : — Held : the society aftor 
issuing the policy of insurance on the Bolinat with 
knowledge that she was insured elsewhere, were 
estopped from relying on the rule as to double 
insurance ; but as P., who was a member of the 
society, had not given notice of the mtge. of which 
he had knowledge, the amount of that mtge. 
must be deducted from the sum payable under the 
policy. — Jones v. Bangor Mutual Shipping 
Insurance Society, Ltd. (1889), 61 L. T. 727 ; 
6 Asp. M. L. C. 450, D. 0. 

3408. Rule against mortgage of ship — Ship mort- 
gaged when insured.] — North-Eastern lOOA 
Steamship Insurance Assocn. v. Red S. Steam- 
ship Co., Ltd., No. 3393, ante. 


Part XII. — Stamp Duties. 


See Stamp Act, 1891 (c. 39), ss. 91, 98-100 ; cfi:, 
generally^ Revenue. 

Stamps on marine insurance, see Part II., 
Sect. 3, sub-sect. 3, B., ante. 

3409. Agreement by several having common 
interest — Agreement by underwriters to refer.] — 
The several underwriters on the same policy have 
such a community of interest in the subject insured, 
that if they all agree to refer the demand of the 
assured on that policy, one stamp for the agree- 
ment to refer, & one stamp for the award, are 
sufficient. — Goodson v. Forbes, Goodson v. 

(1816), 6 Taunt. 171 ; 1 Marsh. 625 ; 128 

E. R. 999. 


Annotation : 
173. 


— Refd. Rarasbottom v. Davis (1839), 7 Dowl- 


3410. Power of attorney by members of 

mutual insurance ciubJ — A deed, in which several 
persons combine to effect a common purpose, re- 
quires only a single stamp. Therefore, a power of 
attorney, whereby the several members of a mutual 
insurance club authorised the subscription of 
policies in their I’ospective names, requiries only 
one stamp ; there being a community of purpose 
though, from each insurer being excluded from 
the policy upon his own ship, not an entire com- 
mumty of interest. — ^Allen v. Morrison (1828), 
8 B. & C. 565 ; 3 Man. & Ry. K. B. 70 ; 108 E. R. 
1162 ; sub nom. Allan v. Harrison, 7 L. J. O. S. 
K. B. 106. 

Annotation Lovelock v. Franklyn (1847), 8 L. T. 

O. S. 444. 


3411. Assignment of policy — On goods.] — 

Where two parties were interested in a sum 
invested in the funds, one having a life interest, 
& the other a reversion, & a deed was executed 
between them, by which in consideration of the 
person entitled for life consenting to a sale of part 
of the stock for the benefit of the reversioner, the 


latter covenanted to pay an annuity to the person 
entitled for life : — Held : such deed was not a 
conveyance upon the sale of an annuity, so as to 
render it liable to the ad valorem duty, under Stamp 
Act, 1815 (c. 184), sched. part 1. Au assignment 
of a policy of insurance of goods is not an assign- 
ment of property within the above Act, so as to 
require an ad valorem duty. — Blandy v . Herbert 
(1829), 9 B. & C. 396 ; 7 L. J. O. S. K. B. 223 ; 109 
E. R. 147. 

Annotations : — Ezpld. Caldwell v. Dawson (1850), 6 Exch. 1. 

Reid. Mostayer y. lliRgs (1834), 1 Cr. M, & 11. 110 ; Potter 

V. 1. R. Comrs. (1854), 10 Excli. 147. 

3412. By way of mortgage.] — An assign- 

ment of a policy of assurance as security for a 
debt, with a proviso for redemption on payment, 
is a mtge. within Stamp Act, 1815 (c. 184), sched. 
part 1, & therforo requires an ad valorem stamp. — 
Caldwell v. Dawson (1850), 5 Exch. 1 ; 14 
Jur. 316 ; 166 E. R. 1 ; sub nom. Colwell v. 
Dawson, 14 L. T. O. S. 168. 

Annotation,: — Refd. Potter v. 1. R. Comrs. (1854), 10 Exch. 

147. 

3413. Policy on cattle.] — A policy of insurance 
on the lives of cattle is an insurance on lives 
within Stamp Act, 1815 (c. 184), & is liable to 
duty. But such an instrument is only liable to 
a £5 penalty for want of a stamp, under 10 Ann, 
c, 26, & not to the penalty of £500 under 35 Geo. 3, 
c. 63, B. 17, which applies to marine insurance 
only. — A.-G. v. Cleobury (1849), 4 Exch. 66 ; 
18 L. J. Ex. 395 ; 13 L. T. O. S. 385 ; 13 J. P. 637 ; 
164 E. R. 1127. 

3414. Policy guaranteeing payment of fixed sum 
— Proviso for surrender value.] — In order that a 
document may be a promissory note within 
Stamp Act, 1870 (c. 97), s. 49, it must substantially 
contain a promise to pay a definite sum of money 
& nothing more. A document containing a pro- 
mise to pay money as part of a contract contaimng 


Where neither rule was conformed to 
by the assrured : — Hdd : the want of a 
certificate was the default of the club, 
& could not Invalidate the contract 
previously subsistlngr. The security 
could only be lawfully demanded when 
the vessel was entered for insurance ; 
that not having been done, any de- 


mand for it after was unauthorised 
by the rules of the club. — T aylor v. 
Maddock (1893), 6 Nfld. L. R. 610.— 

NFLD. 

PART XII. 

h. Document renewing policy .] — A 


document renewing a policy of in- 
Huranoe is not a fresh policy, but merely 
a receipt, & as such requires a penny 
stamp. — K ennedy v , Macmahon 
(1889), 3 Q. L. J. 110.— AU8. 

k. Aeseaament of policies in setfU’ 
ment — Svrrender value at date of deea.l-— 



Part XIII. — ^Effect of Bankruptcy. 
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s^ip^a-tions would not be a promissory note 
wifchm the Act. 

described as a policy of insur- 
ance, after reciting that E. was desirous of being 
insured with the applt. corpn., & that there had 
been paid to the corpn. the sum of £9 17 3 . id., being 
the agreed premium for such assurance, it was 
^tnessed that the corpn. did thereby guarantee 
to the assured payment of the sum of £100 on 
May 18, 1967 ; provided that, if the assured should 
be desirous at any time of surrendering the policy, 
the corpn. would allow to him the surrender value 
thereof as on May 18 last preceding the date of 
lus notice to surrender, such value to be fixed 
according to the tables of the corpn. for the time 
being in force with reference to surrenders ; — 
Held : this instrument was liable to stamp duty 
as an agreement, & not as a promissory note 
within the above sect. — Mortgage Insurance 
Corpn. v. Inland Revenue Oomrs. (1888), 21 
Q. B. D. 352 ; 67 L. J. Q. B. 630 ; 36 W. R. 833 ; 
4 T. L. R. 710, C. A. 


Annntati^s Refd. Smith v. Dean (1900), 69 L. J. 
331 ; Hodgkins v. Simpson (1908), 25 T. L. R. 53. 


Q. B. 


3415. On attaining fixed age — -Or lesser sum 

If dying sooner.] — An instrument whereby it is 
contracted that, in consideration of the payment 
by a person of a weekly premium of 6d., a sum 
certain is to be paid to him on his attaining the 
age of sixty-five, or, in the event of his dying 
under that age, a smaller sum is to be paid to his 
exors., is a policy of insurance upon a contingency 


depending upon a life within Stamp Act, 1891 
(c. 39), s. 98. Semble : even if the portion of the 
said contract relating to the payment of money to 
the assured on his attaining the age of sixty-five 
stood ^one, it would be a policy of insurance upon 
a contingency depending upon a life within the 
said sect. — Prudential Insurance Co. v. Inland 
Revenue Comrs., [1904] 2 K. B. 668 ; 73 L. J. 
K. B. 734 ; 91 L. T. 620 ; 53 W. R. 108 ; 20 
T. L. R. 621 ; 48 Sol. Jo. 605. 

Annotations: — Apprvd. Joseph v. Law Intejrrlty Insoe., 

11912] 2 Ch. 681. Consd. Gould v. Curtis, [1913] 3 K. B. 

84. 

3416. Employers* liability policy — Whether policy 
of insurance against accident — Stamp Act, 1891 
(c. 39), s. 98.] — An insurance co. by a policy 
granted to employers of labour agreed to pay, for 
& on behalf of the employers, such sums as they 
should become liable to pay under Employers' 
Liability Act, 1880 (c. 42), Workmen’s Compensa- 
tion Act, 1897 (c. 37), or by the common law, in 
respect of personal injury to any workmen in their 
employ '.--Held : this instrument was not “ a 
policy of insurance against accident ” withiu the 
above sect., & Sched. 1. of the Act, & therefore 
was not chargeable with the duty imposed by the 
Act in respect of such policies. — Lancashirb 
Insurance Co. v. Inland Revenue Comrs., 
Vulcan Boiler & General Insurance Co. v. 
Inland Revenue Comrs., [1899] 1 Q. B. 353 ; 
68 L. J. Q. B. 143 ; 79 L. T. 731 ; 63 J. P. 21 ; 47 
W. R. 396 ; 15 T. L. R. 119 ; 43 Sol. Jo. 127 ; 1 
W. C. C. 38. 


Part Xlll.^ — Effect of Bankruptcy. 

brokir— o* o* covenants, but 

wCn a was discharged quoad the breach of the second 

effected pays the assured the full amount of the 
m^ey subscribed, he cannot recover back any 
part of it, upon the ground that before the loss 
hapi^ned one of the underwriters upon the policy 
had become insolvent, & that he was not aware of 
tois fact when he paid the money. — E dgar v. 

Bumstead (1808), 1 Camp. 411, N. P. 

Benson v. Maitland (1820), Qow, 205. 

Insce., 9^' Merchants Marine 

3418. Laches.] — Jameson v. 


covenant. —Young v. Winter (1855), 16 C. B. 
401 ; 3 C L. R.‘ 1268 ; 24 L. J. C. P. 214 ; 25 
L. T. O. S. 163 ; 1 Jur. N. S. 960 ; 130 E. R. 
815. 

Annotalima Consd. Browne v. Price (1858), 4 C. B. N. S. 
698. Refd. Maples v. Popper (1856), 18 C. B. 177 : Boyd 
(1858), 4 C. B. N. S. 749 ; Warburg v. Tucker 
(1858), K. B. & E. 914 ; Bottoley v. Stalnsby (1862), 9 
’ Betteley v, Stainmby (1807), L. R. 2 C. P. 
568. Mentd. Re Strahan, Ex p. Barwis (1855), 6 De G. M. 
& G. 762 ; Parker v. luce (1859), 4 H. & N. 53. 

3420. Right of bankrupt to maintain policies.] — 

SwATNSTn>aT;. nonox o r. ^ t)kpt., after his bkpcy., kept up the premiums 

3419 Obltiaffnn fn certain policies of insurance which he had mort- 

cre^tor^— A ^ advanced by gaged previous to his bkpcy., & the premiums on 

him a nolirv to which he had covenanted to keep up, & in which 

to uflv^hA 1 urance on his life, & covenanted the assignees had disclaimed any interest, fulfilling 
& 5 condition on which he^ had obtained hil 

amount wdfh ^ would r^ay lum the discharge : — Held : his representatives were en- 

became bknf Jir B. ^temards titled to the residue of the moneys payable under 

premium iLcpriiino- ^ policies after payment of the mtge. debt due on 

unnaiTbv ^ them.— Re Learmouth (1866), 14 W. R. 628. 

reimid •— ^ not being 8421. Necessity for intimation of trustee’s title — 

12^ & 13 Vipf A lort Priority of notice.] — Bkpt. prior to the bkpcy. had 

- — » 106, ss. 178, 200, from liability borrowed money from his wife, & had deposited 

(1899), 24 V. L. R. 

aih transacted out- 

jwtelid^o.]— B ritish Hill Asso- 
oiATOD Smeltrrs Pboprietakt, Ltd. 

W25°5. 

^Vaceident—Ofutrgecd)le(M 
only.] — G enkba-L Aoci- 

inland Revenue Oomrs (1906), 8 


PART XIII. 

n. Insolvency of underwriter.'] — 
China Mutual Insurance c3o. v. 
Pickles (1910), 9 E. L. R. 269.— CAN. 

o. In^lvency of inswmnce broker 
—iAabuxfy on guarantee to under' 
t^fera.] — The insurance broker con* 
tmuos still to bo liable as guarantee 
for pa3nxient of the premiums to the 


underwriters, though the unuplifted 
promlums are not part of his estate 
when he becomes bkpt. — Smith v. 
Richmond & Freebairn’s Trustee 
(1812), 16 Fac. Coll, 557.— SCOT. 

3420 i. IHght of bankrupt to maintain 
policies .] — O’Meara v. Royal Insur- 
ance Co. (1881), 5 Q. S. C. R. 214,— 
AUS. 

p. Rights of eredUors — Where 
policy declared by hudband in wife*s 
favour.'] — ^Where insured, under a 
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with her a life policy as security for the loan. 
The trustee in the bkpcy. had given notice of the 
bkpcy. to the insurance co. before the wife gave 
notice of her claim : — Held : the fact of the trustee 
being the first to give notice to the insurance co. 
did not affect the title of bkpt.’s wife as an incum- 
brancer for value prior to tho bkpcy. — Re Wallis, 
Ex p. JENK8, [1002] 1 K. B. 719 ; 71 L. J. K. B. 
466 ; 18 T. L. B. 414 ; 9 Mans. 136 ; sub nom. Re 
Wallis, Ex p. The Trustee v. Wallis, 86 L. T. 
237 ; 60 W. R. 430 ; 46 Sol. Jo. 840. 

Annotation Refd. Re Anderson. [1911] 1 K. B. 896. 

Rights of Joint creditors.] — See Bankruptcy, 
Vol. IV., p. 429, No. 3870. 


Proof for Insurance premiums *} — See Bank- 
ruptcy, Vol. IV., pp. 268, 301, Nos. 2520, 2820. 

Right of creditors to underwriters deposit at 
Lloyd’s .] — See Bankruptcy, Vol. V., p. 649, No. 
6806. 

Property available for distribution amongst credi- 
tors — Property of bankrupt .] — See Bankruptcy, 
Vol. V., pp. 673, 674, Nos. 6969-5961. 

Policy taken out after adjudication.] — See 
Bankruptcy, Vol. V., p. 733, Nos. 6351, 6362. 

Property in reputed ownership of bankrupt.] — 
See Bankruptcy, Vol. V., pp. 748, 786, 800, Nos. 
6447, 6727-6735, 6836, 6837. 

Notice of transfer .] — See ^Bankruptcy, Vol. V., 
p. 770, Nos. 6615-6629. 


policy of life insurance, declares same 
to be for tho benefit of bis wife, the trust 
thereby created is not invalidated by 
the subsequent insolvency of tho hus- 
band , & creditors of the insured have 
no rikhts which would interfere with 
the rights of such wife even though 


the endowment policy matures during 
the life of the insured. Semble : such 
a declaration is valid even though the 
insured be insolvent at the time of 
making It. — B ank of British North 
Amkrioa V, Edgecombe (1919), 46 
N. B. R. 105.--CAN. 


q. Aaaignmmt for benefit of 
creaiiorB — Right of assignee against 
insurer — Payment of claim.] — North 
American Accident Insurance Co. 
V. Newton (1919), 67 S. C. R. 677 ; 
45 D. L. R. 247 ; [1919J 1 W. W. R. 
317.— CAN. 
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See Executors and Administrators. 



( 445 ) 


INTERIM ORDERS. 

See Bankruptcy and Insolvency ; Companies ; Constitutional Law ; Copyright and 
Literary Property ; Easements and Profits 1 Prendre ; Executors and Administra- 
tors ; Husband and Wife ; Injunction. 


INTERLINEATION. 

See Deeds and Other Instruments ; Wills. 


INTERLOCUTORY ORDERS. 

See County Courts ; Husband and Wife ; Injunction ; Judgments and Orders ; Practice 

AND Procedure. 


INTERMEDDLING. 

See Executors and Administrators. 


INTERMENT. 

See Burial and Cremation. 
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Part I. — Nature and Purpose. 


1. Nature— Whether sepmte action.] — Inter- 
pleader is not an action either in the strict or 
in any conventional sense. . . . Interpleader is 
treated by R.S. C.,Ord. 1, r. 2, as a proceeding in 
an action <fe not as an action itself (Lord Sel^R^i 

C. ).— Hamlyn V. Betteley (1880), 6 Q- 

50 L. J. Q. B. 1 ; 43 L. T. 790 ; 29 W. R. 276, 

jkr^'q/ivru^ Consd. Hartmoat ^-Foster (1881 ), 8 Q. B. D. 

01. uanies v. Ricknell (1887), 20 Q. B. D. ^4. Bela. 

R. t?. Westminster Assmt. Com., London & rrovlnclal 

Victnailers, R. v. Islington Assmt. Com., Ax r 
^ricultural Hall Co., [1917] 2 K. B. 2^. 

^dit Co. r. Pott (1880), 6 Q. B. D. 295 ; Jte 
Ex p. National Mercantile Bank (1880), 15 Ch. D. 42 , 
Re Rogers, Ex p. Challlnor (1880), 16 Ch. D. 200 ; Hamil- 
ton V. Chaine (1881), 7 Q. B. D. 1. 

2. .] — The latter [interpleader pro- 

ceedings] are never spoken of as actions (per 
Cub.). — C oLUS v. Lewis (1887), 20 Q. B. D. 202 ; 
67 L. J. Q. B. 167 ; 67 L. T, 716 ; 36 W. R. 472, 

D. C. 

3. .] — Proceedings in interpleader 

are substantially a second action, & nothing but 
very strong authority would induce me to hold 
that pltf . as a solr. has any right to embark in them 
without express instructions from his client. . . . 
The fact that proceedinj^ in interpleader are a 
second litigation is not disposed of by suggesting 
that for some technical purpose they are regarded 
as part of the original action. . . . Interpleader 
at the instance of the sheriff is not a natural 
consequence of a judgment in favour of pltf. in an 
action. It is another proceeding & it rests with 
pltf. to say whether he will or will not become a 
party to the new issue (Wills, J,). — James v, 
Ricknell (1887), 20 Q. B. D. 164 ; 67 L. J. Q. B. 
113 ; 68 L. T. 278 ; 36 W. R. 280 ; 4 T. L. R. 
169, D. C. 

Aniwtation : — Meotd. Bagley v. Maple (1911), 27 T. L. R. 

4. Purpose — To prevent multiplicity of 
actions.] — ^Morgan v, Marsack, No. 61, post, 

6. — — .] — The right of pltf. in int^r- 

f ileader is to be protected not merely from double 
iability, but from double vexation ; & he is not 
therefore bound to show the existence of an 
apparent title in each of defts. who are claimants 
of the property in dispute. 

The stakeholder is entitled to relief by suit of 
interpleader, & is not bound to accept an indemnity 
from either of the claimants, although the claimant 
offering such indemnity shows an apparent title to 
the property in dispute. 

Deft, in interpleader cannot generally be ordered 
to interplead, by bringing or defending a suit in 
respect of the property in question, until he has 
put in his answer, or the bill is taken pro confesso 
against him ; but where deft, seeks, as an 
indulgence, time to answer beyond that which the 
general rule allows ho must satisfy the ct. that the 
case cannot with justice be put in a course for 
determination without further delay ; &, in this 
case, the further time was granted only upon 
deft, forthwith proceeding to try his legal right 
by defending the action which had been brought 
by the other deft, against the stakeholder. 


Pltf. in interpleader undertakes by bis suit fr. 
use aU proper diligence to get in the answer of or 
take the bill pro eonfenso against, each of defts . 
& if any delay should occur in such proceedings 
any deft, may apply as against pltf. for a dissolu- 
tion of the injunction, or for the delivery up of the 
subject of interpleader, os the case may be — 
East & West India Dock Co. v, Littledale 
(1848), 7 Hare, 67 ; 12 L. T. O. S. 26 ; 68 E. R 
23. 

Annotaiiona : — Bdd. G. S. ft W. By. v. Cony (1807), 15 
W. R. 650. Mentd. Manby v. Boblnsoii (1869), 17 W. R 
479 ; Credlte Gerundeuuo t>. Van Weed© (1884), 12 Q. B. d’ 
171. 


6 . .] — The ct. will not refuse an 

interpleader only because the evidence against 
defts. in claimant’s case is different from what 
it is in pltf.’s case, so long as defts. have not 
established any new relation between themselves 
& pltf. 

Pltf. occupied a farm, of which defts. were 
landlords. Defts. sometimes treated pltf. & 
sometimes his father, the claimant, their original 
lessee, as tenant, & gave each notice to quit. On 
pltf. quitting, the tenant-right was v^ued, as 
between him & defts. at £185 28. 2d. 

Pltf. having sued defts. for that sum, & two 
other sums due to him, defts. were willing to pay 
the two other sums to pltf. but asked that pltf. 
& claimant should interplead as to the £185 28. 2d., 
that amount of the valuation, however, not to 
bind claimant : — Held : an order as prayed miglit 
be made, if not under Interpleader Act, 1831 
(c. 68), under 0. L. P. Act, 1860 (c. 126). 

Defts. in 1863 let a farm to claimant, who put 
pltf., his son, in to manage it, & after the first 
rent day all rent was paid by the son & receipts 
for it were taken in his name. Defts. gave notice 
to quit at l^dy Day both to pltf. as tenant, & to 
the father as tenant. Pltf. gave up possession 
at Lady Day in 1863, & the tenant-right was 
valued by persons appointed by pltf., & defts. 
The father then claimed the tenant right. The 
son alleged that he paid his father for it, & that 
having been treated as tenant by defts. thioughout 
he was entitled to the tenant-right : — Held : it 
was a proper case for an interpleader, & the ct. in 
its discretion had power to order that If claimant, 
on interpleading should be found entitled to the 
tenant-right, & should )be dissatisfied with the 
valuation, he should apply to the ct. for relief ; the 
fact that pltf. & claimant might have different classes 
of evidence, as against defts., was no reason why 
an interpleader should not be ordered, no new 
relations between the parties having been 
established. — Evans v. Wright (1866), 6 New 
Rep. 381 ; 12 L. T. 77 ; 13 W. R. 468. 

7. To prevent circuity of actions.] — 

Thompson v. Wright, No. 206, post* 

8. To determine ownership et property.] 

— A life insurance co. received notice of an assign- 
ment by an insurer of a policy, which the co. had 
granted, & the insurer aftenyards became insolvent. 
Boon after the death of the person whose life was 
insured the assignee for value applied for payment 


PART 1. 

1 i. Nature — Whether separate ac- 
tion .] — The words “ action at law," 
Include an Interpleader proceeding. — 
Canada Permanent Building Sooietv 
r. Forest (1874), 6 P. R. 264.— CAN, 
1 li. .] — An Interpleader 


issue Ifl within the term ** action.” — 
Douglas v. Burnham (1888), 6 Man. 
L. R. 261.— CAN. 

1 III. .1 — ^An interpleader 

proceeding is not an action, — Hoga- 
BOOM V, Gillies (1895), 16 P. R. 402. — 
CAN. 


.] — An Interpleader 
issne ordered in an action is technically 
a ‘‘proceeding” In that action. — 
CATTANAC3H urGU8A,_ri9261 1 D. L. R. 
48 ; [1924] 3 W. W. R. 832.— CAN. 

a. Not an interlocutory order.] 

—An interpleader issue to try the 
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of the sum due upon the policy, & the co. inquired 
of the provisional assignee pf the insolvent whether 
he would consent to payment being made to the 
assignee for value. The provisional assignee said 
he could not give such consent but that it must 
be sought for from the Ct. of Insolvent Debtors. 
The insolvent himself gave notice to the co. not 
to pay over the policy moneys to his assignee for 
value on the ground that the debt for which it 
was aligned as a security was satisfied. In the 
meantime an action was brought upon the policy 
by the assignee for value, in the name of the 
insolvent, against the co. : — Held : it was not a 
case in which the co. were entitled to file their 
bill of interpleader against pltf. in the action, the 
insolvent & his provisional assignee, the insolvent 
having no title & the title of his provisional assignee 
being subordinate to that of the assignee for 
value. 

Now the foundation of the right to file a bill of 
interpleader is that there is a conflict between 
two or more persons claiming the same debt or 
obligation. Where such a state of things exists, 
& when that double claim has not been occasioned 
by the conduct of the person who is liable to 
discharge the debt or obligation he may obtain 
the assistance of the ct. & upon bringing into ct. 
the amount of the debt in dispute, the ct. will 
relieve him & put the conflicting claimants to 
litigate their rights between one another (Lord 


Cranworth). — D ssBOBOuaH V, Harris (1866), 
6 De G. M. & G. 439 ; 8 Bq. Ew. 1058 ; 20 L. T. 
O. 8. 1 ; 1 Jur. N. S. 980 ; 4 W. E. 2 ; 48 B. E. 
940, L. 0. 

Annotations: — Beld. G. S. & W. Ry. v. Corry (1867), 16 
W. R. 660. Mentd. Orosaley v. CJlty of Glasgow Life 
Assce. Soc. (1876), 46 L. J. Ch. 65 ; Matthew v. Northern 
Assce. (1878), 9 Ch. D. 80. 

9. .] — In interpleader proceedings 

an order was made transfer^g the proceedings 
to the county ct. claimants to be at liberty to pay 
a sum of money to the sheriff for the release of 
the goods seized, “ to abide the order of the county 
ct.” The execution creditor abandoned his 
claim, & claimants had judgment, but the judge 
refused as unnecessary an order as to the money 
in the hands of the sheriff. The sheriff refused to 
pay &; claimants brought an action against him 
for money had & received : — Held : the sheriff 
was not bound to pay over without an order of 
the county ct. 

The object of an interpleader order is to try the 
title to the goods at the time of seizure (Bowen, 

L.J.). 

If the judge before whom the case comes is clear 
as to the ownership of his goods he may make an 
order at once (Lord Esher, M.E.). — Discount 
Banking Co. of England & Waijss r. Lambarde, 
[1893] 2 Q. B. 329 ; 63 L. J. Q. B. 21 ; 69 L. T. 
223 ; 68 J. P. 39 ; 42 W. R. 60 ; 9 T. L. R. 611 ; 
4 R. 639, C. A. 


Part II. — Interpleader in the High Court. 


Sect. 1.— JURISDICTION. 

Sfe C. L. P. Act, 1860 (c. 126), s. 17 ; R. S. C., 
Ord. 67. 

10. Source of jurisdiction — R. S. C., Ord. 57.] — 

An appeal lies, without leave, imder Jud. Act, 
1873 (c. 66), s. 19, from the judgment of a judge 
upon the interpleader issue with respect to the 
findings on the tacts or a ruling on a point of law ; 
although an appeal will not lie, without leave, 
from the final determination of the interpleader 
proceedings under R. S. C., Ord. 67, r. 13, 

The intention of the framers of R. S. C., Ord. 57, 
was to put into it all that was contained relating 
to interpleader in C. L. P. Act, 1860 (c. 126), 
&; such of the Chancery Orders as could be worked 
into it (Lindley, L.J.). — Dawson v. Fox (1886), 
14 Q. B. D. 377 ; 33 W, R. 614 ; sub nom. Fox 
V. Smith, 64 L. J. Q. B. 299, C. A. 

Annotations : — Consd. Webb v. Shaw (1886), 16 Q. B. D. 
658 ; McNair v. Audenshaw Paint & Colour Co., (1891] 2 
Q. B. 602. Beta. Field v. Rivlnffton (1889), 6 T. L. R. 
642 ; Re Tom (No. 1) (1893), 37 Sol. Jo. 372 ; Cox v, 
Bowen, [1911] 2 K. B. 611. Mentd. Lyon v. Morris (1887), 
19 Q. B. D. 139. 

11. .] — Webb v, Shaw, No. 444, 

post. 


12. .] — Reading v. London School 

Board, No. 75, post. 

13. .] — Where wharfingers, with 

whom goods were stored, had written a letter to a 
bank, stating that they held the goods to the 
bank’s order, on the faith of which statement the 
bank advanced money on the goods, & subse- 
quently that bank & another bank claimed the 
goods adversely to one another ; — Held : on an 
application by the wharfingers for relief by way of 
interpleader, assuming the before-mentioned letter 
to constitute an estoppel, nevertheless an inter- 
pleader order might be made restraining claimants 
from proceeding against the wharfingers in respect 
of their claims except in respect of any claim which 
the first-mentioned bank might have upon the 
letter, & directing the trial of an issue between 
the two banks on the question to which of them 
the goods belonged. 

The law as to interpleader now depends upon 
the provisions of R. 8. C., Ord. 67 (A. L. Smith, 

L.J.). 

Except as mentioned in rule 2, I cannot find 
any limitation on the power of a judge to 
grant relief by way of interpleader, except of 


title to property taken under exe- 
cution on a final judgment in the 
suit in which it le issued is not an 
interlocutory order. — Whiting v. 
Hovky (1886), 12 A. R. 119.— CAN. 

b. .] — Jack v. Buhnk (1868), 

16 W. R. 367.— IR . 

o. Purpose — Protection of sheriff.] 
— Johnson v. McDonald (186.3), 23 
U. 0. R. 183.— CAN. 

PART II. SECT. 1. 

d. Source of jurisdiction — Statute.] 
— ^A common law jud^ has no power, 
unless by statute, to direct a feigned 
issue to be tried hy a jury. — 


McLaughlin v. McLaughlin (1865), 
16 O. P. 182.— CAN. 

e. .] — McKknzik V. 

Mtsa Inbubanck Co. (1881), 14 
N. S. R. (2 R. & G.) 328 ; 2 C. L. T. 94. 
—CAN. 

f. Submission to jurisdiction — Em- 
ployment of solicitor to support 
daxm,] — On application to rescind 
or V8u:y an interpleader order ; — Hdd : 
olaimaiit, a resident of the United 
States, having placed the goods here, 
would have been personally liable to 
the jurisdiction of this ot. in any 
question concerning them, even if he 
had not employed an attorney & made 


an affidavit to^upnort his claim. — 
Buttalo & LAlra Hubon Ry. Co. v. 
Hemingway (1863), 22 U. C. R. 562. — 

CAN. 

g. Bv accepting order 

defending issue.] — Haldan v. Beatty 
(1878), 43 U. C. R. 614.— CAN. 

h. By foreign claimanis — Extra- 

ordinary remedy not applicable.}— A 
summary application for an inter- 
pleader order in respect of certain 
moneys deposited with defts. & claimed 
by pltf. by this action brought in 
Ontario, & also by an English oorpn. 
by an action brought in Rn giArn^ , <^^8 
dismissed : — : the mere fact t^t 

G O 2 
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Interpleader. 


Sect, 1. — Jurisdiction. Sect. 2 : SvJ>-8eci8. 1 <& 2. 

Sect. 8: Sub-sect. 1, A.] 

course that he must be satisfied that in the circum- 
stances of the case it is just & proper that relief 
should be granted. The lei^ed judge has 
exercised his dSbscretion as to the justice & propriety 
of granting the relief asked for in the circumstances 
of this case (A. L. Smith, L.J.). 

Assuming for the purposes of this appeal that 
there was such an estoppel, does that limit the 
jurisdiction to grant relief by way of interpleader 
given by the rule. In my opinion it does not 
(A. L. Sbuth, L.J .). — Ex p. Mersey Docks & 
Harbour Board, [1809] 1 Q. B. 646 ; 68 L. J. 

Q. B. 640 ; 80 L. T. 143 ; 47 W. R. 306 ; 15 
T. L. R. 199. 

Annotation : — Consd. Sun Insoe. Office v. Qalineky, [1914] 2 

K . B. 645. 

Common Law Procedure Act, 
1860 (c. 126), s. 17.] — ^A summary decision under 

R. S. C., Ord, 57, r. 8, by a judge at chambers, on 
an interpleader summons, is fini^ & conclusive, & 
no appeal lies from such decision, & there is no 
power to give leave to appeal. 

C. L. P, Act, 1860 (c. 126), s. 17, is still in force, 
but, with that exception, the provisions as to 
interpleader are now contained in the Rules of 
1883, Order 57 (Day, J.). — Lyon t’. Morris (1887), 
19 Q. B. D. 139 ; 66 L. J. Q. B. 378 ; 56 L. T. 
915, D. C. ; a^d., 19 Q. B. D. 146, C. A. 

Annotations Re!d. Field v. Rivin^on (1889). 6 T. L. R. 

642 ; Re Tarn, [1893] 2 Ch. 280 ; Van Laun v. Baring, 

[1903] 2 K. B. 277. Mentd. Bourne v. Wall (1891), 39 

W. R. 510 ; Peace v. Brookea, [1895] 2 Q. B. 451. 

15, Exercise of Jurisdiction — Discretionary.] — 

Where an order for an interpleader issue is made 
there is no jurisdiction to impose on a claimant 
without his consent a conation limiting his 
defence to such grounds as could have been raised 
by the original deft. 

M. & Co. were sued by G., as acceptors on a bill 
of exchange. M. & Co. had handed the bill to 
Im & Co. for full value received. L. & Co. had really 
obtained the bill for one H. in consideration of the 
value of a cargo sent by G. to England from Russia, 
which H. instructed L. & Co. to sell on commission. 
H. obtained possession of the cargo on handing 
over the bm to G.’s agents in England. The bill 
was then forwarded to G. in Russia, &, being duly 
presented, was dishonoured, whereupon H. sued 
M. & Co., as acceptors. L. & Co. meantime give 
M. & Co. notice not to pay the bill, on the ground 
that they, L. & Co., had parted with the bill 
through the fravd of H., & that, the cargo being 
deteriorated, they hafi not received full value 
for the bill, & claimed to be recouped for their 
loss on its sale from the moneys handed to M. & 
Co. for the bill. M. & Co. apply for an inter- 


pleader issue to be ordered, which the* master 
Ranted, & on which he substituted L. & Co., 
as defts., in lieu of M. & Co, On appeal to the 
judge at chambers the order for interpleader was 
affirmed, but a condition imposed limiting L. & Co., 
as defts., to such defences only as M. & Co. could 
have raised : — Held : M. & Co., being “ persons 
seeking relief who were under liability for a debt 
in which they were, or expected to be, sued by 
two or more parties malBng adverse claims ” 
within the terms of R. S. 0., Ord. 67, r. 1 (a), 
there was jurisdiction for the ct. or judge to 
exercise their discretion in ordering an interpleader 
issue, & such discretion had been rightly exercised ; 
but there was no jurisdiction under R. 8. 0., 
Ord. 67, r. 7, to limit the defences of claimant, 
who is substituted as deft, to such defences as 
the original deft, could raiRe, since the words of 
R. S. C., Ord. 67, r. 7, empowering the ct. or judge 
to substitute any claimant as deft. “ in lieu of ” 
appet., the original deft., did not mean that such 
claimant should stand “ in the actual place of,” 
but instead of, such deft. 

The guiding words of the rule are relief ” may 
be granted ” under such circumstances. A discre- 
tion is given to the judge to refuse or to grant the 
relief so applied for (Huddleston, B.). — Gerhard 
V. Montagu & Co. (1889), 61 L. T. 664 ; 38 W. R. 
76 ; 6 T. L. R. 19, D. C. 

16. .] — Ex p. Merjsey Docks & 

Harbour Board, No. 13, ante. 


Sect. 2.~PERS0NS TO WHOM RELIEF MAY BE 

GRANTED. 

Sub-sect. 1. — Stakeholder. 

17. Who is a stakeholder — Ship’s captain — 
Claims ag^nst ship.] — Where a suit has been 
instituted in the Ct. of Admlty. by arrest of a ship, 
on behalf of a person claiming to be the owner of 
goods, on the ground of breach of duty on the part 
of the master in not delivering the goods to him ; 
& a like proceeding has been instituted in the 
same ct. by another claimant in respect of the 
same goods. Semble : a bill of interpleader by 
the captain of the ship will not lie, on the grounds 
that the proceedings are not against him but 
against the ship ; & that the Ct. of Admlty. has 
jurisdiction to decide the whole question. 

Hitherto the proceedings appear to have been 
proceedings against the ship . . . the real defts. 
are of course the owners of the ship, but the 
proceedings are said to be against the ship ; . . . 
that being so, a bill of interpleader by the master 


an action was possible here because 
a branch office of the bank was in 
Toronto, was not cnougrh to attract 
to this forum the extraordinary or 
special remedy by way of interpleader, 
as asrainst the En^ish corpns. — 
Harris v. Bank of British north 
America (1900), 20 mi . L . T. 38; 19 
P. R. 61.— CAN. 

k. Although claimants resi- 

dent outside iurisdiction .] — Although 
both claimants were out of the pro- 
vince, & the CO. ’8 head office was also 
outside of the province : — Held : there 
was Iurisdiction to make an inter- 
pleader order, claimants themselves 
having brought the oo. into the juris- 
diction, 8c the documents being within 
the jurisdiction . — Re UNnxBFExn 
Stoker Oo. op America (1901), 21 
C. L. T. 146 ; 1 O. L. R, 42.— CAN. 

L By appearance df plea 

of defence .] — Arnott v. Stewart 


(1843), 5 Dunl. (Ct. of Sees.) 716 ; 16 
Jut. 328.— scot. 

m. Extent of iurisdiction — Judge 
in ehambere — Validity of landlord's 
claim.] — The validity of a landlord’s 
claim cannot be decided in chambers, 
8c sfli interpleader order will therefore 
be ' refused. — C raio v. Cbaio (1877), 
7 P. R. 209.— CAN. 

n. Local master — Parties con- 

senting to summary disposition in 
chambers.] — A local master has Juris- 
diction, upon an Interpleader applica- 
tion, to entertain 8c dispose of the 
question of the right of a debtor to 
an exemption claimed, although the 
title to land migbt come in question, 
the parties having consented to the 
summary diimosition of the matter in 
chambers. — Re HETRERiNCKroN (1910), 
14 W. L. R. 629 ; 3 Sask. L. R. 282.— 
CAN. 


o. .] — Where proceedings in 

interpleader have b^run under a 
judge’s order, all subsequent applica- 
tions must be made to the same judge. 
— Commercial Bank v. Clarke (1866 ), 
1 P. R. 276.— CAN. 

p. Goods outside juriadidion ,] — The 
ct. has no jurisdiction under the 
Act relating to interpleader by caniers, 
when the goods are not within the 
Jurisdiction. — JRe Brunswick Balks 
Co. 8c Martin (1886), 3 Man. L. R. 
328.— CAN. 

q. Land .] — Munsie u. McKIinley 
(1864), 16 0. P. 60.— CAN. 


PART II. SECT. 2, SUB-SECT. 1. 

t. Who is a slaJceholder — Solicitor 
retained to coUed debt — When authorised 
to interplead.) — Bolr. retained to ooUeot 
a debt is not entitled to Interplead 
without a further retainer for ttot 
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of the ship would not be a bill to relieve himself, 
but a bill to relieve the owners of the ship, at his 
suggestion (Page Wood, V.-C.). — Sabijcich v. 
Bussell (1866), L. R. 2 Eq. 441 ; 14 W. R. 913. 

18. Debtor — Uncertainty to whom debt 

due.] — An assurance co. is not a trustee but a 
debtor, & is not justified in paying policy moneys 
into ct. under Trustee Relief Act, nor is it dis- 
charged by such payment. Therefore where M. 
had become entitled, by assignment, of which the 
statutory notice liad been given to the co., to 
certain policy moneys, & the co. had paid the 
moneys into ct., not being satisfied as to M.’s title 
thereto, the fund being also claimed by the exors. 
of the assured, the co. was held not to be discharged 
by such payment, &> was ordered to pay to M. the 
amount of the policy with interest, & the costs of 
the action. 

An ordinary debtor can be described as a stake- 
holder only in the limited sense that he can bring 
an action of interpleader when his creditor has so 
dealt with the debt that he cannot find out whose 
debt it is. 

A debtor, who, not being satisfied as to the title 
of his creditor, compels him to bring an action to 
prove it, is liable to pay the costs. — Matthew v, 
Northeen Assurance Co. (1878), 9 Ch. D. 80 ; 
47 L. J. Ch. 562 ; 38 L. T. 468 ; 27 W. R. 61. 

19. Entitled to relief.] — East & West India 
Dock Co. v. Littledale, No. 6, ante. 

20. Indemnity from one claimant — Show- 

ing apparent title — Necessity to accept.] — East &; 
West India Dock Co. v. Littledale, No. 5, 
ante. 


Sub-sect. 2. — Sheriffs or Other Officers. 

See R. S. C., Ord. 57, r. 1 (6). 

21. Sheriff — Relief discretionary.] — Bishop v. 
Hinxman, No. 125, post. 

22. Other officers ** — Lord of manor.] — 
Ibbotson V. Chandler (1841), 9 Dowl. 250 ; H. 
& W. 83. 

23. Receiver appointed by court.] — 

Resps. recovered judgment for a sum of money 
against a foreign co. carrying on business in France. 
Goods belonging to the co. being, at the date of 
the judgment, in the possession of a firm in 
England who had a lien upon them ; resps. 
obtained in chambers, ex p., an order appointing 
a receiver of the co.’s interest in the goods, & 
directing that any money received by him should 
be paid to resps. in satisfaction of their debt. 
Shortly after the receivership order was made the 
co. was adjudicated by a French ct. to be in 
judicial liquidation, & applts. were appointed 
liquidator. Subsequently, applts. having claimed 
to be entitled to the goods, under orders made by 
the Q. B. Div., the goods were sold ; the lien was 
paid off ; the balance in the hands of the receiver 
was paid into ct., & an issue was directed to try 
whether applts. or resps. were entitled to such 
balance : — Held : assuming that by the law of 
Prance applts. became entitled to the goods at the 


date of the liquidation, yet the receivership order 
had the effect of entitling resps. to the goods, or 
the proceeds of them, as & from the date upon 
which it was made, subject only to the discharge 
of the lien which was a legal impediment to 
execution, &, therefore, resps, wore entitled to the 
balance paid into ct. — Levasseur v. Mason & 
Barry, [1891] 2 Q. B. 73 ; 60 L. J. Q. B. 659 ; 
64 L. T. 761 ; 39 W. R. 696 ; 7 T. L. R. 436, 0. A. 

AnTUjtations : — ^Mentd. He Potts, Hr p. Taylor, [1893] 1 
Q. B. 648 ; Re AngleBey, De Galve v. Gardner, [1903] 2 
Oh. 727 ; Ideal Bed^nfr Co. v. Holland, [1907] 2 Oh. 157 ; 
Singer v.Fry (1916), 84 L. J. K. B. 2025 :jBc Pearce, Hrp. 
Official Receiver, The Trustee, [1919] 1 K. B. 364. 


Sect. 3.— WHEN RELIEF GRANTED. 

Sub-sect. 1. — In General. 

A. Equitable Rights. 

Note. — Cases before C. L. P. Act, 1860 (c. 126), 
are omitiedros obsolete. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 40 ; B. S. 0., Ord. 57. 

24. Whether court will grant relief.] — An 
equitable claim is not the subject of an interpleader 
summons. — H urst v. Sheldon (1863), 13 C. B. 
N. S. 750 ; 143 E. R. 296. 

Annotation : — ^Refd. Evans r. Wright (1865), 13 W. R. 468. 

25. .] — Evans v. Wright, No. 6, ante. 

26. ,] — In an action for freight brought 

by the mtgee. of a ship against chaj^rers under 
the mtgors. after the mtge., the charterers inter- 
pleaded & paid the freight into ct. ; & an inter- 
pleader issue was directed between pltf. & the 
assignee in bkpcy. of the mtgors. On this issue 
a special case was stated, concluding with the 
question whether pltf. was entitled as against 
deft, to the sum in ct. : — Held : the ct. would 
in this special case consider the ecjuitable rights 
of the parties ; & as pltf. was equitably entitled 
to the freight as against the owners, & deft., as 
assignee in bkpcy. of the owners, could only t^ke 
that to which the owners were equitably as well 
as legally entitled, pltf. was entitled to recover. 

It would be a very narrow view of the Inter- 
pleader Acts to hold that it was not intended to 
confer upon the ct. a jurisdiction to determine 
equitable rights (Channel, B.). — Rusden v. Pope 
( 1868), L. R. 3 Exch. 269 ; 37 L. J. Ex. 137 ; 18 
L. T. 661 ; 16 W. B. 1122 ; 3 Mar. L. 0. 91. 

Annotations: — ^FoUd. Duncan v, Cashin (1875), L. R. 10 

O. P. 654 ; KngelHack v. Nixon (1875), L. R. 10 C. P. 645. 

Rofd. Jennings v. Mather, [1901] 1 K. B. 108. Mentd. 

Wilson V. Wilson (1872), L. R, 14 Eq. 32 ; Anderson v. 

Butler’s Wharf Ck). (1879), 48 L. J. Ch. 824 ; The Benwell 

Tower (1896), 72 L. T. 664. 

27. .] — In the ordinary course of business 

between P. & co. & deft., P. & co. bought, on 
Sept. 14, 1869, a cargo of maize afioat from H. & 
re-sold it to deft, on the same day. On Oct. 4 
they paid H. a deposit of £883 15s. & drew a bill 
on deft, for that amount. The bill having been 


purpose, but being so retained he has 
the ordinary rights of solrs. as in other 
contested oases. — H aokbtt v. Bible 
(1888), 12 P. R. 482.— CAN. 

t. EntUled to relief — Insurance 
company — Policy money attached — Con- 
ftimny attaching orders.}— VirroRi a 
Mutual Fire Insurano® Co. v. 
Bethunb (1877), 1 A. R. 398.— CAN. 

PART II. SECT. 2, SUB-SEOT. 2. 

Sheriff-— -Prooeeds of sate claimed 
A Bherill has. aright 


to interpleader where the proceeds of 
the sale of goods under execution are 
olalmed by the official assignee in 
insolvency of the judgment debtor. — 
Brand v. Bioklk (18^), 4 P. R. 191. — 
CAN. 

PART II. SECT. 8, SUB-SECT. 

24 i. Whether court loiZZ grant relief.] 
— The ot. has power In Interpleader 
prooeedingB to determine all equitable 
daiiDs. — ^A nderson v. Carter (1884), 
20 V. L. R. 246.— AUS. 


the judge may determine claimant’s 
right to an equitable Interest. — 
McIntosh v. McIntosh (1871), 18 
Gr. 58.— CAN. 

24Ui. .1 — ^MoKENsaE v. .®tna 

Insurance Co. (1879), R. E. D, 346. — 
CAN. 

24 Iv. .] — An equitable title is 

Buffloient on which to base a daim 
in interpleader. — B eaver Lumber Co. 
V. DoLSSN (1915), 31 W. L. R. 819 ; 8 
Saak. L. R. 231.— CAN. 



454 


Intebpieadbb. 


Sect. 3 . — When relief granted; Svb-eect. 1, A., 


B., I goods of the execution creditor, the same 

upon an interpleader issue in a 


duly accepted, was discounted by 
between deft. & P. & co. this bill was dra^ & 

accepted on the terms that the process of the 

cargo should be appUed to take it up when du^ 
Deft, on the cargo arriving, sold it through P. & 
co. to C. who closed the at their request by 
paying H. what I'emained due to him, & taking up 
directly from him the shipping documents, whmh 
had been retained by him. After matog tos 
pa 3 rment a balance of £415 10s. remained in C. s 
hands. On Dec. 2, P. & co. suspended paynaent 
& executed an inspectorship deed, to which pltfs. 
assented, & under which they proved. On Dec. 20, 
deft', executed a composition deed, to which pltfs. 
assented, reserving their rights in respect of the 
above-mentioned balance. Had P. & co. not 
suspended payment they would have been entitled 
according to the custom of dealing applicable to 
the sale of the cargo, & it would have been their 
duty to have specifically applied the balance to 
taking up the bill. 

Deft, having commenced an action against C. to 
recover this balance, an interpleader issue was 
directed between pltfs. who also claimed it, & deft. 
P. & CO. & their trustees under the inspectorship 
deed were made formal parties to the issue 
& proceedings, but neither they nor their trustees 
claimed any interest for themselves in the fund in 
dispute. On a case stated by judge’s order in the 
course of the interpleader proceedings ; — Held : 
pltfs. were entitled to have the sum in C.’s hands 
applied pro ianio to discharging the bill which they 
had discounted. 

The case has been presented to us sitting as a ct. 
of equity & we are asked to say that in equity 
pltfs. have a right to the money in dispute 
(Cleasby, B.). — Bank op Ireland v. Perry 
(1871), L. R. 7 Exch. 14 ; 41 L. J. Ex. 9 ; 25 L. T. 
845 ; 20 W. R. 300. 

Annotaiions : — Folld. Engelbock v. Nixon (1875), L. R. 10 
C. P. 645. Refd. Duncan v. Ceishin (1875), L. II. 10 C. P. 
554. Mentd. Ebsworth v. Alliance Marine Insce. (187.*)), 
L. R. 8 C. P. 696. 


28. .] — The savings of a married woman’s 

separate estate, like the income itself, become her 
separate estate in equity. Furniture was settled 
upon a married woman to her separate use, & with 
money, also her separate property, she from time 
to time renewed such as wore out. The whole 
was seized by the sheriff for a debt of her husband : 
— Held ; as a ct. of equity would in the circum- 
stances have restrained the sheriff from selling 
the accretions as well as the original furniture, a 
ct. of law, upon an interpleader summons, must 
take notice of the equitable claim of the wife’s 
trustee, & direct the sheriff to withdraw. — Duncan 
V. Cashin (1875), L. R, 10 C. P. 664 ; 44 L. J. C. P. 
226 ; 32 L. T. 497 ; 23 W. R. 561. 

Annotations: — Could. Enarelback v. Nixon (1875), L. R. 10 

C. P. 646. Be!d. Jennings v. Mather, [1901 ] 1 K. B. 108. 

Msntd. Norman v, Villars (1877), 36 L. T. 663. 


29. .] — In 1870 E. was adjudicated bkpt., 

& was allowed by the trustees to carry on his 
business for the benefit of his creditors. In 1876, 
a creditor, whose debt had been contracted whilst, 
& who was ignorant of the circumstances in which 
E. was so trading, obtained a judgment against 
him, under which the sheriff seized in execution 
furniture which E. had acquired by means of the 
profits of such trading. Upon an interpleader 
Issue, in which the trustee was pltf. & the execution 
creditor deft. : — Held ; as a ct. of equity would, 
in the circumstances, decree the goo^ to be the 


law. 

Upon trial of an interpleader issue the ct. will 
take notice of equitable rights. — Engblbaok v. 
Nixon (1876), L. R. 10 0. P. 645 ; 44 L. J. 0. P. 
396; sub nom. Englebaok v, Nixon, 32 L. T. 
831. 

Annotations Msntd. WadUngu. OUphant (1875), 1 Q. B. D, 

145 ; jRe Gorton, Dowse e. Gorton (1889), 60 L. T. 306. 

30. .] — Debentures were issued by a 

limited co. in the form of bonds by which the co. 
covenanted to pay to bearer the principal & 
interest, each deoenture containing a clause that 
the repayment was secured by an indenture of 
mtge. made between the co. & certain persons as 
trustees for the debenture holders. The mtge. 
deed was not identifiedLIn the debentures by its 
date or by any further particulars of its contents ; 
& the debentures themselves did not affect to 
pass any of the co.’s property to the holder. The 
deed it^lf, which was of even date with the 
debentures was an ordinary deed of mtge., 
purporting to convey all the land, plant, machinery, 
fixtures, etc., of the co. to the mtgees. ; it contained 
no trust for the benefit of the debenture holders. 
It was not registered as a bill of sale. Goods & 
chattels of the co. having been seized in execution 
under a judgment obtained by pltf. a claim was 
made to them by a holder of the debentures : — 
Held : the mtge. deed being void for want of 
registration under Bills of Sale Acts, the debentures 
created no charge enforceable by the holder against 
a bond fide execution creditor. — Jenkinson v. 
Brandley Mining Co. (1887), 19 Q. B. D. 668; 
35 W. R. 834 ; 3 T. L. R. 832. 

Annotations : — Mentd. Topham v. Qreenslde Glazed Eire- 

Brick Co. (1887), 37 Ch. D. 281 ; Read v. Joannon (1890), 

25 Q. B. D. 300 ; Re Standard Manufacturing Co., [1891J 

1 Ch. 627. 

31. .] — A mtgor. of a house with the 

trade fixtures subsequently granted to claimant a 
bill of sale of the chattels, including the trade 
fixtures, upon the premises. The trade fixtures 
& other chattels were taken in execution under a 
judgment against the mtgor. In an interpleader 
issue between claimant & execution creditor ; — 
Held : claimant having become possessed of the 
equity of redemption in the goods under the bill of 
sale was entitled to them as against execution 
creditor. — Usher v. Martin (1889), 24 Q. B. D. 
272 ; 69 L. J. Q. B. 11 ; 61 L. T. 778. 

Annotation: — Bold. Jenoings v. Mather, [1901] 1 K. B. 108. 

82. .] — (1) The assignee under a deed of 

assignment for the benefit of creditors incurred 
debts in the course of carrying on the business. 
Judgment having been obtained against him, 
the execution creditor seized some of the aasets 
of the business. The assignee having meanwhile 
become bkpt., these assets were claimed by the 
trustee in bkpcy. In an interpleader issue : — 
Held : although the assets were property held on 
trust by the bkpt. & so by Bkpcy. Act, 1883 (c. 52), 
8. 44, were not divisible among his creditors, yet 
he had a right.of indemnity over them in the nature 
of a lien wliich passed to his trustee in bkpcy., & 
therefore the trustee in bkpcy. was entitled to 
succeed as against the execution creditor. 

(2) It is no novel doctrine that the ct. is bound 
in interpleader cases to recognise equitable rights 
(Kennedy, J.). — Jennings v, Mather, [1901 J I 
K. B. 108 ; 70 L. J. Q. B. 53 ; 83 L. T. 606 ; 49 
W, R. 496 ; 8 Mans. 14, D. 0. ; affd,, [1902] 1 
K. B. 1, 0. A. 

Annotation; — Oeneralhit Mentd. Re Jone«, Ex p. Official 

Receiver (1910), 66 Hoi. Jo. 30. 



Past II . — ^Interpleader in the High Court. 


465 


B. Clairna Differing in Eadent, 

Note. — Cases before C. L, P, Actf 1800 (c. 120), 
are omitted as obsolete* 

SeCj now, R. 8. 0., Ord. 67. 

33. No bar to relief — Deduction of applicant*s 
charges — Admitted by one claimant & not by the 
other.] — Best v. Hayes, No. 36, post. 

84 , Claims for goods — On claimant 

also claiming damages.] — Attenborough v. St. 
Katharine’s Dock Co., No. 40, post. 

• 

C. Claims Not having a Common Origin. 

Note. — Cases before C. L. P. Act^ 1800 (c. 126), 
are omitted as obsolete. 

See, now, B. 8. 0., Ord. 57, r. 3. 

35. No bar to relief.] — Meynell v. Angell, 
No. 87, post. 

36. .] — Deft, was entrusted by pltf. with 

furniture, etc., to sell for him by auction, & deft, 
having sold, & between £300 & £400 of the proceeds 
being still in his hands, deft, received a notice from 
G. that she claimed the goods. An action having 
been brought by pltf. against deft., to recover the 
balance in his hands, deft, sought to deduct his 
charges for commission, etc., & asked for an inter- 
pleader order between pltf. & G. as to the residue. 
G. being willing to allow deft, liis charges, & to 
take the issue : — Held : an order as prayed might 
be made, if not under Interpleader Act, 1831 
(c. 68), under C. L. P. Act, 1800 (c. 120), s. 12. — 
Best v. Hayes (1863), 1 H. & C. 718 ; 32 L. J. Ex. 
129 ; 11 W. R. 71 ; 158 E. R. 1073. 

Annotations : — ^Apld. Tanner v. European Bank (1866), L. R. 

1 Exoh. 261. FoUd. Attenborough v. St. Katharine’s 

Dock Co. (1878), 3 C. P. D. 450. Apprvd. Robinson v. 

Jenkins (1890), 24 Q. B. D. 275. Refd. Evans v. Wright 

(1865), 13 W. R. 468 : Ex p. Mersey Books & Harbour 

Board, [1899] 1 Q. B. 546. 

D. Personal Obligation to One Claimant. 

(a) Since Common Law Procedure Act, 1860. 

See, now, R. 8. C., Ord. 67, r. 3. 

37. No bar to relief — Agency.] — Pltf. havii^ 
contracted in his own name with deft, to do certain 
work completed it, & was paid part of the price, 
when deft, received notice from C. that pltf. was 
C.’s agent in making the contract, & that further 
payment to pltf. would be at deft.’s peril. Pltf. 
having brought this action for the balance, 
admitted to be due to some one ; — Held : under 
C. L. P. Act, 1860 (c, 126), s. 12, an interpleader 
might be granted in favour of deft. 

I prefer deciding the case on the broad ground 
that C. L. P. Act, 1860 (c. 126), s. 12, enables the 
ct. to give relief whenever it appears that in the 
particular case the relief will be complete & ,just, 
even though the claims had not a common origin. 
... It might have been the case that deft, was 
estopped ^ as to one of claimants or some other 
reason nught have existed showing that it would 
^ve prejudiced the fair rights of either of claimants 

Angell was relieved & claimants put to interplead. 
But such were not the facts here. If such had 
been the facts my judgment would have been 
different (Blackburn, J.). — Meynell v. Angell 


(1862), 1 New Rep. 120 ; 32 L. J. Q. B. 14 ; 8 
Jur. N. 8. 1211 ; 11 W. R. 122. 

Annotations .•-—Could. Best v. Hayes (1863), 1 H. & O. 718 ; 
Attenborough v. St. Eatharme’s Dock Co. (1878), 8 
C. P. D. 4^. 

88. Bailment.] — Best v. Hayes, No. 

36, ante. 

39. .] — ^A. sued defts., to whom he 

had entrusted a policy for certain specified pur- 
poses, & declared in trover & detinue, & specially 
on the contract. B., who had pledged the policy 
with A., then brought an action against the same 
defts. for the recovery of the policy. An inter- 
pleader order was made directing that the pro- 
ceedings in the first action should be stayed till 
further order, that A. should be at liberty to defend 
the second action, indemnifying defts., & that B. 
should give defts. security for costs : — Held : the 
order was rightly made. — Tanner v. Europican 
Bank (1866), L. R. 1 Exch. 261 ; 4 H. & C. 398 ; 
36 L. J. Ex. 151 ; 12 Jur. N. 8. 414 ; 14 W. R. 
676 ; sub nom. Re Tanner v. European Bank, 
Bowen v. European Bank, 14 L. T. 414. 

Annotations : — FoUd. Attenborough v. St. Katharine’s Dock 

Co. (1878), 3 C. P. D. 450. AjppTVd. Robinson v. Jenkins 

(1890), 24 Q. B. D. 276. Refd. Ex p. Mersey Docks & 

Harbour Board, [1899] 1 Q. B. 546 ; Sun Insco. Office 

V. Oalinsky (1913), 110 L. T. 358. 

40. .] — (1) 8. was the agent of L., 

a wine merchant in Spain, & was induced by the 
fraudulent representations of three persons acting 
in collusion to enter into separate contracts with 
them for the sale of wine. 8. transmitted the 
orders for the wine to L., who shipped the wines, 
& sent the bills of lading to S., the bills of lading 
were handed by 8., to the three persons respectively 
on account of the contracts entered into with them. 
The wine so obtained was deposited with defts., a 
dock CO., who issued warrants for the same ; some 
of the wine therein mentioned was made deliver- 
able to the order of one of the three persons, & 
the rest to the order of another of them. The 
warrants were then pledged with pltfs. to secure 
advances. L., afterwards served notice upon 
defts. not to part with the wine ; thereupon defts. 
refused to give up the wine when it was demoded 
of them by pltfs., who commenced actions claiming 
damages in addition to the value of the wines : — 
Held : defts. were entitled to an interpleader order 
under Interpleader Act, 1831 (c. 58), s. 1, & C. L. P. 
Act, 1860 (c. 126), s. 12, for the right to the wine 
might be determined as between pltfs. & L., & the 
actions might be stayed as to that, & might be 
continued as to the claims for damages, & by 
issuing the dock-warrants defts. had not debarred 
themselves from obtaining relief under those 
statutes. 

I do not think that the statutes apply merely 
where the opposing claims are co-extensive ; I 
think that they bear a wider construction (Brett, 
L.J . ). 

I cannot think that in this case there was any 
estoppel, but I confass that in my view, although 
a deft, in possession of goods may be technically 
estopped from denying pltf.’s claim to them, yet 
if a bond fide claim is made to them "by a third 
person, a judge ought to disregard the techmcal 


PART 11. SECT. 8, SUB-SECT. 1.— B. 

(o reZ^.J:^ — I ^acook v . 


I -J -.Mi intonuoador g 

w aot improperly constituted mer 
beoause one of the defts. does not cli 
J'*® Bubject-mattet 
sadtofARY OP State v . Mir Muhj 
ma» Husain (1868). l Mad. 360.— M 


PART II. SECT. 3, SUB-SECT. 1.— C. 

85 i. Bar to relief .] — On application 
for a rule nisi to rescind two inter- 
pleader orders granted to the sherifT, 
or to revive a previous rule nisi for 
the same purpose which had been 
allowed to lapse, olaiznant having 
alleged a different title from that on 
which the first summons was obtained, 
olalmlng first as partner Sc next as sole 
owner; — Held: the sherilC was entitled 


o interplead the seoond time. — G atnor 
. Salt (1864), 24 U. 0. R. 180. — CAN. 

ART II. SECT. 3, SUB-SECT. 1.— 
D. (a). 

88 1 . No bar to r^ief — Bailment ,] — 
iOMBAY. BaRODA & OENTRAX INDIA 
iT. Co. V. Sassoon (1893), I. L. R. 
.8 Bom. 231.— IND. 

d. Bar to relief — Bailment.] — 
^here goods delivered to a common 
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Intekpleadeb, 


Sect, Z.— When relieS granted: Svh-sed, 1,P. (a) 

(5) ,• Bub~sect. 2, A.y B. & C*] 


estoppel & to direct an issue under tne 

Acts to try the question as to the pi'operty between 

pltf. & claimant (Brett, L.J.). , 

(2) It has been suggested that defts. ought not to 
be allowed to interplead becauj^ cla^^t h. is & 
foreigner resiiing out of the jurisdiction of tne 
High C"t. That is no ground for rejectmg this 
application, although it may be a reason for m^ ing 
him give security for costs (Brajtwell, L.j.V 
Attenborough v. St. Katharine’s Dock Co. 
(1878), 3 C. P. D. 450 ; 47 L. J. Q. B. 703 ; 38 
L. T. 404 ; 26 W. R. 583, C. A. 

Annotations — As to (1) Consd. Wrljcrht v. Freeman (1879). 40 
L. T. 134. Folld. He Rothschild v. Monlflon, Kekewich, 
Ha Banque do Paris et dee Pays Bos v. Same, La Banque 
de France r. Same (1890), 24 Q. B. D. 750 ; Robinson v. 
Jenkins (1890), 24 Q. B. H. 275. Consd. Roflfors v. Lambert. 
[1891] 1 Q. B. 318. Distd. Henderson r. Williams, [1895] 
1 Q. B. 521. FoUd. Ex p. Mersey Docks & Harbour 
Board, [1899] 1 Q. B. 546. Generally, Mentd. R. v. 
Central Criminal Court JJ. (1886), 18 Q. B. D. 314. 


41, .1 — Robinson v. Jenkins, No. 

215, post. 

42. .] — The bailee of goods cannot 

avail himself of the title of a third person to the 
goods as a defence to an action of detinue by 
the bailor, except by further showing that he is 
defending the action on behalf & by the authority 
of such third person. 

As soon as there were several rival claimants to 
the copper, defts. should have instituted inter- 
pleader proceedings against the rival claimants, 
it is true that such proceedings would have been 
improper by reason of the bailment. But that 
was decided before C. L. P. Act, 1860 (c. 126), had 
been passed, & although other decisions in Chancery 
may be found since that Act, it has been pointed 
out that the provision in C. L. P. Act, 1860 (c. 126), 
has materially modified the principles on which 
that was decided, & has enabled the ct. to grant 
relief to a person who has entered into a contract 
with one of the interpleading parties. This was 
settled by Attenborough v. St. Katharine Dock Co.^ 
No. 40, ante. That case & the more recent 
decision in Robinson v. Jenkins, No. 216, ante, 
show that, notwithstanding the contract of 
bailment, defts. could have instituted interoleader 
proceedings in tliis case (Lindley, L.J.). 
Rogers, Sons & Co. v. Lambert & Co., fl891] 1 
Q. B. 318 ; 60 L. J. Q. B. 187 ; 64 L. T. 406 ; 65 
J. P. 452 ; 39 W. R. 114 ; 7 T. L. R. 69, C. A. 
Annotations : — Apld. Russian Commercial & Industrial 

Bank v. Comptolr D’Escompte de Mulhouso, [1925] A. O. 

112. Befd. Henderson v. Williams, [1895] 1 Q. B. 521. 

Mentd. Bristol & West of Enerlaud Bank v. Mid. Ry. (1891), 

61 L. J, Q. B. 115. 


43. .] — Ex p. Mersey Docks & 

Harbour Board, No. 13, ante. 

44. Tenancy.] — Evans v. Wright, No. 

6, ante. 


(b) Before Common Law Procedure Act, 1860. 
46, Bar to relief— Former law.] — Crawshay 
V. Thornton, No. 1 90, post. 

46. Bailment.] — Langston v. Boyhston (1793), 
2 Ves. 101 ; Cooper v. De Tastbt (1829), 


Taml. 177 ; Peabson v. Cab3>on (1831), 2 Russ. & 
M. 600 ; Ma80N V. Hamilton (1881), 6 Sim. 19 j 
Slanky V. Sidney (1846), 14 M. & W. 800; 
Horton v. Devon (Earl) (1849), 4 Exch. 497. 

47. Agency.] — N ickolson v. Knowles (1820), 
6 Madd. 47 ; Smith v. Hammond (1833), 6 Sim. 
10 ; James v. Pritchard (1840), 7 M. & W. 216 ; 
Johnson v. Shaw (1842), 4 Man. A G. 916 ; Price 
V. Dickenson (1843), 1 L. T. O. S. 232 ; Palmer 
V. Patterson (1844), 4 L. T. O. S. 210 ; Austin 
V. Brown (1850), 15 L. T. O. S. 72 ; Watts v, 
Hammond (1856), 3 Bq. Rep. 641. 

48. Contract.] — P atorni v. Campbell (1843). 
12 M. & W. 277 ; Turner v. Kendal Corpn. 
(1844), 13 M. & W. 171 ; Lindsey v. Barron 
(1848), 6 C. B. 291. 

49. BiU of exchange.] — B aker v. Bank of 
Australasia (1867), 1 0. B. N. 8. 616. 


Sub-sect. 2. — To Stakeholders. 

A. Possession of Subject-Matter, 

50. Applicant must have possession — ^Posses- 
sion parted with — Undertaking to pay equivalent 
money value.] — Pltf. having parted with the 
property, cannot sustain an interpleading bill 
against different claimants, upon an undertaking 
to pay over the value to the party entitled. — 
Burnett v. Anderson (1818), 1 Mer. 405 ; 35 
E. R. 723, L. C. 

B. Pending or Expected Action. 

See R. S. C., Ord. 57, r. 1 (a). 

51. Applicant need not be actually sued.] — 
It is sufficient to support a bill of interpleader that 
each of defts. has a claim to the matter in question, 
although one only can maintain an action at law, 
the principle being, to prevent a pltf. from being 
doubly vexed. It is therefore not necessary that 
he should have been actually sued. — Morgan i*. 
Marsack (1816), 2 Mer. 107 ; 36 E. R. 881, L. C. 

Annotation : — Refd. Crawford v. Fiaher (1842), 6 Jur. 576. 

52. Expectation of proceedings — Must be sub- 
stantial.] — Where deft, obtained a rule under 
Interpleader Act, 1831 (c. 68), upon a suggestion 
that a third party claimed the amount in his hands, 
for which he was sued, & it afterwards appeared, 
that deft, had no just expectation that he should 
be sued by the third party, the ct. discharged the 
rule with costs. — ^Harrison v. Payne (1836), 2 
Hodg. 107. 

58, — xh0 ct. will not grant relief 

under Interpleader Act, 1831 (c. 68), where the 
third party has not evinced any intention to sue. 
— SHARPE V. Redman (1837), Will. Woll. & Dav. 
376 ; 1 Jur. 776. 

54. Groundless threats.] — ^A bill of 

interpleader contained an allegation that one of 
defts., W., intended to commence an action. The 
allegation was denied, & was not proved. The 
bill also, on the face of it, contain^ allegations 
which showed that under the alleged circumstances, 
the case of interpleader could not arise under the 
Act. The solr. who filed the bill was at the same 


carrier by F. were seized by the sheriff 
under an execution a^inst P. : — Held : 
the cairier could not oblU upon the 
execution creditor & sheriff to inter- 
plead with F. — ^Merchants Bank v. 
Petebs (1884), 1 Man. L. R. 372.— 
CAN. 

PART II. SECT. 3, SUB-SECT. 2.— A. 

^ Applicant must have possession 
• Possession parted with. J— -ProoeedinKB 
in the nature of an interpleader smt 


are intended solely to relieve stake- 
holders from cross demands, & lose 
foundation the moment tho stake- 
holder voluntarily ceases to he such 
by parting with the goods or their 
value. — CJouBENB v, McGee (1867), 4 
W. W. & A'B. 29,— AUS. 

f. Henderson v. 

Watson (1876), 23 Gr. 366.— CAN. 

g. .] — Deft., an auc- 

tioneer, sold, by the instructions of 
pltf. some furniture after he had 


received notice of a claim to it under 
a bill of sale, & disposed of a portion 
of the proceeds according to pltf. *8 
direction. Subsequently, a claim was 
mode to the balance by the holder of 
the bill of sale, & deft, obtained a 
summonimr order : — Held : the state 
of facta old not entitle deft, to an 
interpleader order. — Poland t>. Coall 
(1878), I. R. 7 0. L. 108.— IR. 

h. Ar-Kt Bbnwbld & Stevens 

(1807), -17 P. R. 339.— CAN. . 


Part II. — ^Interpleader in the High Court. 
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time acting for deft., W. He told deft. W. that 
the claim of his co-deft. was instituted with a view 
to persecution, when the solr. himself was aware 
thav no defence could be made to co-deft. *8 claim. 
He also omitted to state to Ms client, pltf., a 
communication which he received from deft. W. 
to the effect that he, W., would take no proceedings 
against pltf. 

Deft. W. having obtained an order for taxation 
of costs due from him to the solr. in the interpleader 
suit & other matters, petitioned the ct. that in 
taxing such bill, all items in respect of co.sts in 
the interpleader suit might be disallowed. 

Ordered that the solr. be disallowed all charges 

6 disbursements in the interpleader suit, & that 
he pay the costs of the petition . — Re Hook, Cook 
V. Rosslyn (Earl) (1861), 3 Gifif. 176 ; 6 L. T. 
133 ; 66 E. R. 371 ; aub nom. Cook v. Rosslyn 
(Earl), Rosslyn (Earl) v. Walrond, Re Hook, 

7 Jur. N. S. 1070. 


55. Proceedings impending between claimants 
— Knowledge of stakeholder.] — WTiere the stake- 
holder alleged that the fund in his hands was less 
than one of claimants asserted to be the amount, 
a bill of interpleader cannot be maintained. Nor 
where, before it was filed, one of claimants had 
informed the stakeholder that he would file a bill 
to enforce his demand ; & did in fact file his bill 
on the same day with the interpleader bill, making 
the only other claimant & the stakeholder parties. 
— Diplock V. Hammond, St. Mary’s, Newington 
Guardians v. Hammond (1854), 2 Sm. & G. 141 ; 
2 Eq. Rep. 409 ; 23 L. J. Ch. 650 ; 2 W. R. 287 ; 
65 E. R. 339 ; on appeal, 6 De G. M. & G. 320, 


Annotniiov^ : — Mentd. Re Adams, Ex p. Shellard (1873), 
L. R. 17 Kq. 109 : Re Whitting, Ex p. Hall (1879), 10 
Ch. D. 615 ; Brandt's t). Dunlop Rubber Co., I1905J A. C. 
451. 


(7. Real and Adverse Claims, 

Sec R. S. C., Ord. 67, r. 1 (a). 

56. Claim must be real — Assignment of right 
by one claimant to another — Subsequent repudia- 
tion.] — East India Co. v. Edwards (1811), 18 
Ves. 876; 34 E. R. 359. 

57. Priority of one claim clearly apparent.] 

-^(1) An occupier of lands took a lease of the 
tithes, due from himself to a rector, at a rent 
reserved. The rent was afterwards assigned by 
the rector to another person who claimed to be 
paid the arrears. The lessee having also received 
notice of a further claim from grantees of annuities, 
previously charged on the tithes by the rector, 
who had, as such grantees, subsequently to the 
title of the rector’s assignee, sued out, a fi. fa, de 
bonis ecclesiasticis, against the rector, on a 
judgment obtained by them on their securities, 
filed a bill of interpleader against all the parties, 
& obtamed injimctions on paying the rent due 
from him into ct. On the answers of defts. 
coming in, the priority of the several titles of 
claimants being thereby clearly set out, & the 
rector disclaiming, the ct. dissolved the injunctions. 


holding, that in such a case they could not restrain 
the party who was shown to have a preferable 
title, from proceeding to enforce it ; or to decree 
that the parties shoiSd interple^ in a case where 
the priority of right was so distinctly set forth by 
the answers. If the case be not such as will 
support a bill of interpleader, defts. should demur, 

(2) In an interpleading suit, one o^ defts.’ 
answers may be res^ against the others. — Bowver 
V. Pritchard (1822), 11 Price, 63 ; 147 E. R. 
415. 

68. Liability of applicant to action — ^At suit 

of one claimant.] — Testator gave a legacy of £600 
to trustees, upon trust to invest it in govt, or good 
security, & pay the interest to his widow for life, 
with remainder over ; after his death, his exors., 
who were different persons from the trustees of the 
legacy, & the trustees of the legacy stated to a 
debtor, who owed testator £500 on bond, that they 
had arranged & agreed to appropriate that debt 
for the legacy ; &. from that time, during a period 
of more than fourteen years, the debtor, with 
the privity of the trustees, & also of the exors., 
had paid the interest of the bond to the tenant for 
life of the legacy : the exors. having called for 
payment of the bond, & proceeding to sue upon 
it, while, on the other hand, the surviving trustee 
of the legacy had given notice to the debtor not 
to pay it to them : — Held : the debtor was entitled 
to file a bill of interpleader. — Wright v. Ward 
(1827), 4 Russ. 215 ; 6 L. J. O. S. Ch. 42 ; 38 E. R. 
786 L C 

Annotation : — Apld. G. S. & W. Ry.r. Corry (1867), 15 W. R. 

650. 

59 , ,] — A., by a deed of 

separation, covenanted with a trustee that he 
would pay to his wife, or to the trustee, for her 
separate use, an annuity during the separation ; 
& by the same deed A. assigned leaseholds to the 
trustee, to secure payment of the annuity. A. 
regularly paid the annuity to his wife, without 
the intervention of the trustee. Afterwards, the 
wife, on the faith of this separate property, 
borrowed the money of B., who filed his bill against 
the husband & wife, without making the trustee 
a party, for payment of his debt out of the annuity. 
The husband then filed his bill against the trustee 
& B. & the wife, stating that B. had filed his bill 
against him, & also that the trustee threatened to 
distrain for the arrears of the annuity, & praying 
to be at liberty to pay the arrears into ct., & to be 
indemnified against the costs of B.’s suit : — Held : 
upon demurrer, that this bill was not sustainable, 
either as a bill quia timet in regard to the coats of 
B.’s suit, or as a bill of interpleader ; inasmuch as 
B.’s suit, in its then existing frame, was not 
sustainable against A. — Palmer v. Fraser (1839), 
3 y. & C. Ex. 491 ; 3 Jur. 890 ; 160 E. R. 796. 

60. Plaintill able to pay one claimant — 

Without incurring risk — 'Assignment of policy.] — 
A life insurance co. received notice of an assign- 
ment, by an insurer, of a policy which the co. 
had granted, & the insurer afterwards became 
bkpt. Soon after the death of the person whose 


PART II. SECT. 8. SUB-SECT. 2.— i 

B6 L Proceedinas impetnding hetwee 
cjairnMnis — KnowUdge of aiaMiwlder. ]— 
Appiioatlon of bank to compel ffarnlBh 
deft. & the ass^mee o 
deposit receipt to Interplead 
id® had asslgrned the deposit reoelp 
m ms wife who had demanded tn< 
mone^ The bank delayed paymen 

for five days whei 
® ,K$pi^hing order was served 
itr. eight days afterwards took oni 
a suminona to pay over Sc the hanl 
wter seven more days took out th< 


Interpleader summons ; — Udd : the 
interpleader order should go, as the 
delay was not unreasonable, &. 
daiinants’ rights had not been pre- 
judiced. — Schmidt v. Douglas, 14 
C. L. T. Ooc. N. 515.— CAN. 


PART II. SECT. 3, SUB-SECT. 2.— 0. 

j. Claim mttsf be real,] — Where 
money was placed in defts.’ hands by 

g ltfs., on an agreement between pltfs, 
: A., to be pud over by defts. to A., 
in the whole or in part, on his making 
up certain accounts 8c performing his 


agreement with pltfs., but pltfs. sued 
defts. for the money before they had 
come to any decision as to A.'s claim, 
which they were to determine upon ; — 
Held: defts. were not entitled to an 
interpleader. — Cotton v, Camkron 
(l8o6), 2 P. R. 62.— CAN. 

k. .1 — Ontario Bank v. Hag- 

GART (1888), 5 Man. L. R. 204. — CAN. 

l. .] — Glyjnn V, Locke (1842), 

3Dr.&War. 11.— IR. 

m. .1 — A iher© pretext of a 

oonflioting claim will not support a 



51^ .] — DESBOROUOH 


V. 


Harris, No. 8, ante, i, i j ^ 

02. Policy holders 

whose claims for payment were disputed by the 
insurance co., deposited the policy as a security. 
The depositees brought an action in the name of 
the depositors against the co., & pending the 
action, sub-mortgaged the policy with other 
securities. Afterwards the depositees gave notice 
to the sub-mtgee. to hold at the disposal of a bank 
any “ balances ” which might be due from the 
sub-mt^ee. to the depositees. The attorneys 
acting in the prosecution of the action requested 
the bank, if interested in the result of the pending 
proceedings, to see that funds were supplied for 
their prosecution, stating at the same time, that 
similar applications had been ineffectually made 
to the depositees. The bank took no notice of 
the application, &: afterwards a purchaser of the 
equity of redemption supplied the requisite funds 
by means of which the insurance money was 
recovered : — Held : the bank had not lost their 


priority over the purchaser, & in order to have 
produced this result the bank ought at least to 
have been apprised of the purchase, & of the 
purchaser’s advances ; the purchaser was entitled 
to be repaid all the sums which he had ex- 
pended in the action, & to be paid his costs of a 
suit instituted by the bank disputing his title to 
such repayment. 

A^r an award in the action, the insurance co. 
received notice of an assignment by pltfs. of all 
their property, together with a demand by the 
assigne^ for payment of the money recovered in 
the action. Semble : they were not entitled to 
file a bill of interpleader, as they might safely have 
paid the money to pltf.’s attorneys. — ^M yers v. 
Unite® Guarantee & Life Assurance Co., 
United Guarantee & Life Assurance Co. v. 
Cleland (1865), 7 De G. M. & G. 112 ; 3 Eq. Rep. 
679 ; 26 L. T. O. S. 109 ; 1 Jur. N. S. 833 ; 3 W. R. 
440 ; 44 E. R. 44, L. JJ. 

Annotations :-—DhUl. G. 8. & W. Ry. v. C!orry (1867), 16 


67. 0 — house was insured 

against fire in the joint names of the lessor &> 
lessee. During the currency of the policy the 
house was burnt down, & the lessor served notice 
on the insurance co. under Fires Prevention 
(Metropolis) Act, 1774 (c. 78), s. 83, requesting 
them to cause the insurance money to be laid 
out & expended in or towards rebuilding the house. 
The lessee wrote a letter to the insurance co. 
which the latter contended amounted to a cMm 
that the insurance money should be paid to him. 
The insurance co. took out an originating summons 
for relief by way of interpleader under R. S. C., 
Ord. 67, r. 1 (a) ; — Held : the insurance co. were 
not entitled to relief by way of interpleader upon 
the ground (1) that the lessee had not made any 
claim to the insurance co. money, & therefore 
there were not two or more parties making 
adverse claims ” within R. S. C., Ord. 67, r. 1 (a) ; 
(2) as the lessor was claiming the performance by 
the insurance co. of their statutory obligation 
under sect. 83 of the Act to expend the insurance 
money in rebuilding the house, & as the lessee 
was claiming that the insurance co. should pay 
the money to him, there were not two or more 
parties making “adverse claims” in respect of 
a liability of the insurance co. “ for any debt, 
money, goods, or chattels ” within R. S. C., Ord. 
57, r. 1 (a). — Sun Insurance Office v. Galinsky, 
[1914] 2 K. B. 646 ; 83 L. J. K. B. 633 ; 110 L. T. 
368, C. A. 

68. Claim for occupation rent & 

rent reserved on lease.] — Olaim by one for rent 
reserved on a lease, & by another for rent due 
for occupation of same premises, not a case of 
interpleader. This representation of his claim 
by one which induces pltf. to file a bill of inter- 
pleader does not give the ct. jurisdiction to compel 
interpleading ; but the ct. will consider it in 
giving costs. After an answer which discloses 
the true nature of the case that it is not one of 
interpleader, pltf. is not justified in setting down 


bill of interpleader ; the ct. is bound 
to see that there Is a ^estion to be 
tried.— Ck)OHRANB v. O^risk (1846). 
2 Jo. & Lat. 380.— IR. 

68 1. Claim must be adverse — In 
respect of same subject-matter .] — 
McElhbran V, Lokook Masonto 
M tJTUAi. Benefit Assoon. (1885), 11 
P. R. 181.— CAN. 

68 ii, .] — Orebb V. 

Faulkner (1908), 40 S. C. R. 899.— 
CAN. 

68 ill. -- — - .] — Relief by way 

of interpleader may be granted to a 
vendor of land aa between two agents 


each claiming the same amount as 
commission on the sale of land, the 
vendor admitting that the amount Is 
due to one or other of the agents. — 
Webb v. Rodney (1909), 19 Man. L. R. 
120.— CAN. 

68 Iv. .] — ^Davison v. 

Lkhbeeo (1910), 18 W. L. R. 719.— 
CAN. 

68 V. .] — Where the 

claimants of the proceeds of a policy 
of fire insurance are Jointly interested, 
but not adversely to one another, in 
establishing as great a liability as 
possible in the insuianoo co.. Sc the 
question outstanding, onoe the amount 


of such liability is settled, is that of the 
claimants’ respective rights, Sc priorities 
under Heohanios’ Lion Act, an applica- 
tion by the co. for leave to interplead 
is not the proper procedure for it to 
take in respect to the amount which it 
admits to be due . — He Liverpool, 
BTC., iNaUBANOK Oo. O. KADLAO, {1918] 
2 W. W. R. 727 ; 13 Alta. L. R. 498.— 
CAN. 

68 Vi. .1 — Doran v. 

Everitt (1839), 2 I. Eq. R. 28. — IR. 

68 vU. .1 — French r.RoTAi. 

Exchanob Asburancr Oo. (1867 )• i 
I. Oh. R. 698.— IR. 
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the cause for heariug. — ^P age v. Hill & Wood 
( 1832), 1 L. J. Oh, m. 

09, Separate claim for auctioneer *s 

commission.] — Separate claims for commission by 
rival house agents on a sale of the same house 
are not such “ adverse or conflicting claims to 
the same subject-matter ” as to come under the 
jurisdiction relating to interpleader issues either 
under 0. 0. R. or R. S. O. — Grbatorex v. Shackle, 
[1895] 2 Q. B. 249 ; 64 L. J, Q. B. 634 ; 72 L. T. 
897 ; 44 W. R, 47 ; 39 Sol. Jo. 602 ; 16 R. 601, 
D. C. 

Claim for unliquidated damages.] — 

See No. 40, ante, 

70. By two or more persons.] — Sun 

Insurance Office v, Galinsky, No. 67, ante, 

D, LiahUUy to Both Claimants. 

71. Interpleader not available.! — (1) A supple- 
mental bill of interpleader held to be reg^ar, 
although filed in respect of a sum amounting to 
less than £10. 

Pltf., in interpleader, must bear the costs of 
any proceedings which he may take in the suit 
that are productive of needless expense ; &, 

therefore, where pltf. filed affidavits, verifying 
the statements of the bill, & entered into evidence 
in the cause, & obtained a second injunction ex p, 
to restrain proceedings at law, when no such pro- 
ceedings were threatened, he was ordered to pay 
the costs thereby incurred. 

If the circumstances of a case show that pltf. 
is liable to both claimants that is no case for 
interpleader (Wioram, V.-C.). 

(2) As pltf. in interpleader takes his costs out 
of the fund in his hands, he should be cautious to 
avoid burdening that fund to an extent beyond 
what his own protection may require. I think 
it right to add, to guard myself on this point, 
that vexatious conduct, or culpable negligence, 
on the part of pltf. in the prosecution of an inter- 
pleading suit, whereby needless expense is occa- 
sioned, ought, in my opinion, to be visited, in all 
cases, with costa against pltf. (Wigram, V.-C.). — 
Crawford v, Fishfji (1842), 1 Hare, 436 ; 11 
L. J. Ch. 273 ; 6 Jur. 576 ; 66 E. R. 1103. 

72. Payment by bill of exchange — Claim 

by holder for value & vendor.] — Deft, having pur- 
chased cattle from pltf., accepted a bill in payment, 
with a blank for the name of the drawer, &> re- 
mitted it by post to pltf. This bill subsequently 
came into the hands of B. & S. for a valuable con- 
sideration. Pltf. , denying that he had ever autho- 
rised payment by an acceptance, or that he had 
ever received the bill or indorsed it, brought an 
action against deft, for the price of the cattle. 
B‘ & S. ^so threatened to commence an action 
agaiiwt him upon the bill ; — Held : deft, was not 
enutled under Interpleader Act, 1831 (c. 58), s. 1. 

4 ^ jiirisdiction under that 

t-here must be cross claims on one & the same 
J}^”j|®^naatter, A: the party applying must show 
that he cannot in aiw case be liable to both 
claimants.— Farr v. Ward (1837), 2 M. & 


844 ; Murp. & H. 244 ; 0 L. J. Ex. 213 ; 150 
E. R. 1000. 

Annotation : — ^Bsfd. Slaney v, Sidney (1845), 3 Dow. 8c L. 

250. 

73. Claim In respect of goods — Against 

ship's master.] — S ablicicjh v, Russell, No. 17, 
ante, 

74. Against ship's owner.] — 

Victor 85hnb v. British & African Steam 
Navigation Co., Ltd., [1888] W. N. 84, D. C. 

E, Assignment of Debts, 

See Law of Property Act, 1925 (c. 20), s. 136 ; 
R. 8. 0., Ord. 67, rr. 1, 4. 

75. Debtor may interplead.] — (1) Where a 
debtor has a claim made against him in an action, 
&; has been notified of the assignment of his debt, 
part of which he admits to be due & is ready to 
satisfy, he may interplead as to that part, & 
defend as to the residue. The debtor in such a 
case may make his application for relief by way of 
interple^er, either by proceeding in the action 
under R. S. C., Ord. 67, rr. 1 &4,or independently 
of the action under Jud. Act, 1873 (c. 66), s. 25 (6). 

(2) Where the action has been commenced 
against the debtor, & the latter applies for relief 
by way of interpleader under Jud. Act, 1873 
(c. 66), s. 25 (6), the judge who makes the inter- 
pleader order has no jurisdiction to order a stay 
of proceedings in the action. 

(3) Defts. must have their costs of the pro- 
ceedings in chambers up to the interpleader order, 
such costs to be deducted out of the fund paid 
into ct. (Day, J.). 

(4) All the Common Law Statutes as to inter- 
pleader are now repealed & the right to that 
class of relief is regulated by R. 8. C., Ord. 67, 
by which the old practice of the C5t. of Ch. is 
modified (Willes, J.). — Reading v, London 
School Board (1886), 16 Q. B. D. 680 ; 64 
L. T. 678 ; 34 W. R. 609 ; 2 T. L. R. 476, D. C. 

Anixoialion : — As to (3) FoUd. CloncU u. Dooloy, Saundors, 

Hawksford, Bennett, Claimants (1886), 56 L. T. 122. 

76. Assignment by judgment creditor — 

Bankruptcy of creditor.] — A judgment creditor 
assigned the debt, & afterwards became insolvent. 
The judgment debtor died, her exor. received 
notices from three claimants, one from the assignee 
of the debt, another from the assignee of the 
judgment creditor in insolvency, & a third from 
the attorney of the judgment creditor, in respect 
of his lien for costs ; the exor. thereupon filed his 
bill of interpleader : — Held : the bill could be 
sustained. — Jones v. Thomas (1854), 2 Sm. & G. 
186 ; 22 L. T. O. S. 301 ; 18 Jur. 460 ; 2 W- R. 
249 ; 65 E. R. 358. 

77. Bankruptcy of assignor.] — An as- 

signee of book debts sued one of debtors for a 
debt of £27, the trustee in bkpey. of the assignor 
claimed the money, &; on the trial of an issue 
ordered to decide as to the ownership of the debt, 
disputed the assignment on the gi^und that the 
assignee had at the time of the assignment notice 
of an act of bkpey. committed by the assignor. 
The trustee, being unsuccessful, afterwards applied 


or more perso 
pWhero a person in good faith, 

, Infonnatlon, replei 
Pro^rty wmoh did not l^long to h; 

verdict against him, a ] 
property 

& threatened an action : — tit 
52^ * Interpleader in 

f ,9b-— -F ullbh V, Patter 
( 1869), 16 Gr. 91.— CAN. 


70 ll. 


-.3 — Jte CJONTBDERA- 


Life Assoon. & Cordinqly 
(1900), 20 C. L. T. 32 ; 19 P. R. 89.— 

CAN. 

70 ill. .] — Molsons Bank 

V. Eager (1906), 6 O. W, R. 93, 180 ; 
10 O. L. R. 452.— CAN. 

70 Iv, .1 — Deft. Interplead- 

ing must allege deshow that some person 
or persons other than pltf. claim the 
seune chattels. — ^Lanob v, Dombrain 
(1894), 13 N. Z. L. R. 374.— N.Z. 


PART II. SECT. 3, SUB-SECT. 2.— D. 

71 i. Interpkader not available ,} — 
Barbrr V. Royal Loan & Savings 
Co. (1912), 23 O. W. R. 31 ; 4 0. W. N. 
91 ; 6 D. L. R. 885. — CAN. 

71 il. .] — Cochrane v. O'Brien 

(1845), 2 Jo. & Lat. 380. — IR. 

PART IL SECT. 8, SUB-SECT. 2.— E. 

76 1. Debtor may inierjtlead ,}- — 
Davidson v, Douglas (1805), 12 Or. 
181.— CAN. 
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Sect. 3. — When relief granted: Suh-sect, 2, 

H.. 

to set aside the assigiunent upon other^ * 

— Held: as the trustee might have raised these 
other grounds at the trial of the issue, & did not 
do so, he could not set them up upon the 
application. — Re Hilton, Ex p. Mabch (1892), 
07 L. T. 594 ; 9 Morr. 286. 

Annoiations : — ^Refd. HutTiphries v. Humphries, [1910] 2 

K. B. 531 ; ,Ord r. Ord, [1923] 2 K. B. 432. 

78. Written assignment — No sufiQcient 

notice thereof.] — Semble : the proviso to Jud. Act, 
1873 (c. 66), s. 25 (6), as to interpleading applies, 
though no action has been commenced, ijeave 
to deft. CO. to call upon rival claimants to shares 
to interplead refused, on the ground that there 
was not sufficient notice of an absolute written 
assignment of the shares. — Re New Hamburg 
& Brazilian By.’ Co., [1876] W. N. 239; Bitt. 
Prac. Cas. 67 ; 1 Char. Cham. Cas. 11. 

79. Absolute assignment In writing — Necessity 
for — Payment into court under Trustee Relief Acte.] 
— banking co. having received notice in writing 
of conflicting claims to moneys placed with them 
on deposit, paid such moneys into ct. under 
Trustee Belief Act, after first deducting there- 
from their costs of payment in. Upon petition 
by one of claimants for payment out : — Held : 
the proviso in Jud. Act, 1873 (c. 66), s. 25 (6), 
only applied to debts of which there had been an 
absolute assignment in writing ; Sc the banking 
CO., not being trustees within Trustee Belief Act, 
were not entitled to pay the deposit moneys into ct. 
thereunder ; but petitioner must be taken to have 
submitted to the jurisdiction under Trustee 
Belief Act by petitioning the ct., & the bank were 
entitled to their taxed costs of payment in & of 
the petition. — Re Sutton’s Trusts (1879), 12 
Ch. D. 175 ; 48 h. J. Ch. 350 ; 27 W. B. 429. 

Compare No. 18, ante. 

F. Bills of Sale. 

See Bills op Sale, Vol. VII., p. 128, Nos. 724- 
730. 

G. Claims for Unliquidated Damaqes. 

See, now, B. S. C., Ord. 57. 

80. Claim for dam^es only.] — A tenant can- 
not file an interpleading bill against his landlord. 
Where one claimant seeks a certain rent from the 
tenant in possession & the other unliquidated 
damages for use & occupation he cannot make 
them interplead. — Johnson v. Atkinson (1796), 
3 Anst. 798 ; 141 E. B. 1043. 

81. .]-~lt appears to me that the pro- 

visions contlained in Interpleader Act, 1831 (c. 68), 
s. 6, clearly refer to claims to property in its 
nature distinct & tangible, & not to a claim which 
consists only of unliquidated damages (Wil- 
liams, J.). — Walter v. Nicholson (1838), 6 
Dowl. 617 ; 1 Will. Woll. & H. 181 ; sub nom. 
V. Nicholson, 2 Jur. 842. 

82. .] — Deft., the proprietor of a horse 

repository, sold there by public auction, a horse 
to pltf. warranted quiet to ride & in harness, but 


subject to a condition, by which if considered by 
the buyer incapable of working from any infirmity 
or disease it might be returned on the second 
day after the sale, Sc the matter determined by 
veterinary surgeons, according to the terms pro- 
vided for in such condition. The horse was re- 
turned accordingly by pltf., who demanded to 
have back the money he had paid for the purch^e, 
Sc this being refused he brought an action against 
deft, for damages for breach of the warranty. 
A. B., who had placed the horse at the repository 
for sale, claimed of deft, the proceeds of the sale, 
stating that the horse had left the repository 
perfectly sound : — Held : deft, was not entitled 
to an interpleader order. — Wright v. Freeman 
(1879), 48 Ij. j. Q. B. 276 ; 40 L. T. 134 ; affd., 
40 L. T. 358, C. A. 

83. .] — A right to interplead under Ord. 

57 only arises where there is a liability to pay a 
specific sum of money in respect of which specific 
sum two other persons are making claims. There- 
fore, there is no right to interplead where one of 
those persons is in substance claiming unliquidated 
damages. — Ingham v. Walker (1887), 3 T. L. B. 
448, C. A. 

84. Claim for damages in addition to claim for 
goods.] — Attenborough v. St. Katharine’s 
Dock Co., No. 40, ante. 

H. Claims against Auctioneers. 

In respect of deposit.] — See Auction & 
Aucttioneebs, Vol. HI., p. 27, Nos. 198-201. 

Auctioneers* right to remuneration.] — See 

Auction & Auctioneers, Vol. III., p. 32, 
No. 228. 

Reimbursement & indemnity.] — See Auction 
& Auctioneers, Vol. III., p. 37, Nos. 271, 272. 


I. Contracts of Bailment. 

See Nos. 38-43, arUe. 

J. Garnishees. 

Garnishee orders generally.] — See Execution, 
Vol. XXI., pp. 617 et seq. 

85. Foreign attachment.] — Judgment was 
issued in the Q. B. Div. in an action upon a policy 
of marine insurance by B. against A., who received 
notice about the same time that B. had assigned 
his debt to C. Shortly afterwards A. was served 
with an attachment out of the Lord Mayor’s 
Ct. at the suit of D., attaching the debt due from 

A. to B. Upon applying to C., as assignee from 

B. , C. refused to give any guarantee & left A. to 
take his own course : — Held : A. was entitled to 
file a bill of interpleader in respect of these con- 
flicting claims for the same debt. Sc, although the 
attachment in the Lord Mayor’s Ct. might be 
inoperative while the judgment in the Q. B. Div. 
remained unsatisfied, A. ought not to be put to 
the trouble of raising such a question, or defend- 
ing proceedings in which he had no interest 
whatever. — ^Nelson v. Barter (1864), 2 Hem. & 
M. 334 ; 4 New Rep. 392 ; 33 L. J. Ch. 706, n. ; 


PART II. SECT. 8, SUB-SECT. 2.— O. 

84 1. Claim for damages in addition 
to claim for goods .] — ^Where flrraln was 
shipped over a railway under a con- 
tract which provided that It might 
be deposited in the railway oo.'e 
elevators in common with other grain 
of like grade, Sc at its destination 
was claimed by the Indorsee of the bill 
of lading. Sc also by an investment oo. 
claiming imder a mtge. from the 


shipper, an interpleader order was 
made, upon the application of the 
railway co. as carriers *or bailees, not- 
withstandlM that the specifio grain 
could not be delivered, owing to its 
having been mixed with other grain 
in the elevator, as permitted by the 
contract. Sc notwithstanding that the 
Investment oo.*b filAiTn was, as oon* 
^ded, one for uzdiquldated damagM 
for conversion of the grain.— 
Canadian PAomo Ry. Co. Sc Car- 


BUimBS (1896), 17 P. R. 277.— CAN. 

PART 11, SECT. 8, SUB-SECT. 2.— J. 

n. Only where amount admitted due.] 
— There being a dispute as to the 
amount due by the ganiisheoB : — Held : 
they could not obtain an intemleader 
order. — Merchants Bank v. moLban 
(1888), 5 Man. L. E. 219.— CAN. 

o, ,] — garnishee may have 

an interpleader aa to the amount be 
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10 Jur. N. 8. 882 ; 12 W. R. 999 ) 2 Mar. L. 0. 
64 ; 71 B. B. 493 ; affd., 88 L. J. Ch. 706, L. C. 

Annotation: — Ooiud. G. S. Sc W. Ry. v. Cony (1867), 16 
W. R. 660. 

86. .] — The operation of a garnishee 

order made under 0. L. P. Act, 1864 (c, 126), is 
not suspended by the existence of an attachment 
in the Lord Mayor’s Ct., the former being a pro- 
cess of execution, the latter merely a process to 
compel an appearance. — Richter v. Laxton 
(1878), 48 L. J. Q. B. 184 ; 39 L. T. 499 ; 27 
W. R. 214. 

Annotcetion : — ^Beld. Levy v. Lovell (1880), 14 Ch. D. 234. 

87. Unliquidated claim — Assignment to trustee 
lor creditors.] — A claim on a fire pohcy having 
been made against an insurance co. for unhqui- 
dated damages, pltf., a judgment creditor for the 
assured for £127, duly served an ex p, garnishee 
order, under R. S. C., Ord. 46, r. 1, on the co., 
attaching all debts owing or accruing from them 
to the assured. The co. did not appear to show 
cause against it, & the order was made absolute. 
An award on the claim was afterwards made of 
£248 due to the assured, who assigned it to trustees 
for his creditors. Pltf. demanded payment under 
his garnishee order of £127 out of the sum payable 
by the co., & threatened them with execution, 
& the trustees claiming the £248, the co. took out 
an interpleader summons on which an order was 
made directing the sum of £127 to be paid into 
ct., & an issue to be tried as to whether that sum 
was the property of pltf. or the trustees : — Held : 
although no attachable debt was in existence at 
the date of the garnishee order, yet it, not having 
been set aside, entitled pltf. to issue execution 
for £127, & the interpleader order was wrong. — 
Randaix V, Lithgow (1884), 12 Q. B. D. 625 ; 63 
L.J.Q. B. 618; 60L. T. 687; 32 W, R. 794, D. 0. 

Annotations: — Mentd. Vlnall v. Do Pass, [1892] A. C. 90; 

Harris v. Beauohamp (2) (1894), 63 L. J. Q. B. 480. 

88. Claim by debenture-holder.] — A limited co., 
to secure the repayment of money advanced to 
them, issued a debenture whereby they charged 
with such repayment all their undertaldng & all 
their property & assets. A creditor of the co. 
having commenced an action against the co. in 
the county ct., the debenture-holder gave notice 
to the CO, to pay off the debenture, which notice 
was not complied with. Judgment having been 
given against the co. in the county ct, action, 
judgment creditor obtained a garnishee order 
nisi attaching the balance standing to tlie credit 
of the co. in their account with their bankers. 
The debenture-holder gave notice to the bankers, 

also to the co. &; to judgment creditor, claiming 
that he was entitled to have the bank balance 
paid to him ; but he did not take any other step 
to enforce his security. The bankers interpleaded, 
& the county ct. judge gave judgment in the inter- 
pleader proceedings for judgment creditor against 
the debenture-holder & directed that the garnishee 
order nisi should be made absolute ; — Held : as 
nothing had happened to convert the debenture- 
holder’s floating charge into a specflc charge, the 
garnishee order nisi was rightly made absolute. — 
Evans v. Rival Granite Quarries Ltd., [1910] 
2 K. B. 979 ; 79 L. J. K. B. 970 ; 26 T. L. R. 
609 ; 64 Sol. Jo. 680 ; 18 Mans. 64, 0. A, 
Annotations : — CoMd. Heaton & Dngard v. Glutting, [1925] 


1 K. B. 666. Mentd. De Beers OonsoUdated Mines v. 
British South Africa Co.» [1912] A. 0. 62 ; Slnnott v. 
Bowden, [1912] 2 Ch. 414. 

K. Instance Claims, 

89. Conflicting claims to moneys on policies.] — 

— Where one part owner has effected an insurance 
upon the whole ship for himself & the other part 
owners, & the ship is lost ; & one part owner gave 
notice to the insurance broker not to pay his 
share to that part owner who effected the insur- 
ance, & the latter gives the insurance broker 
notice not to part with the share till he is paid his 
hen on the fund : — Held : a case of interpleader. 
— Suart V. Welch (1839), 4 My. & Cr. 306 ; 3 
Jur. 237 ; 41 E. R. 119. 

Annotations : — Consd. Crawford v. Flfihor (1842), 1 Hare, 
436. Reid. Evans v. Wright (1865), 6 New Rei>. 331. 

90. .] — Where there are two claimants to 

a fund, & one flies a bill against the stakeholder 
without making the other a party, the stakeholder 
may file an interpleader bill, & restrain the pro- 
ceedings in the former suit. — Prudential Assur- 
ance Co. V. Thomas (1867), 3 Ch. App. 74 ; 37 
L. J. Ch. 202 ; 16 W. R. 470, L. J. 

Claims not real or adverse .] — See Nos. 

60-62, 66, 67, ante. 

L. Landlord and Tenant. 

91. Interpleader by tenant — Claim adverse to 
landlord’s title.] — (1) A tenant, though threatened 
with suits at law on a title adverse to his land- 
lord’s, cannot make them interplead. (2) Senible : 
such a bill, if the whole rent actually due is less 
than £10, will be dismissed. — Smith v. Target 
(1795), 2 Anst. 629 ; 145 E. R. 957. 

Annotations : — As to (1) FoUd. Johnson r. Atkinson (1796), 

3 Anst. 798. As to (2) Dbtd. C’rawford v. Msher (1842), 
1 Hare, 436. 

92. .] — Johnson v. Atkinson, No. 

80, ante. 

93. Arising by act of landlord.]-;-- 

Thomond’s (Lord) CAvSE {circa 1528), cited in 
9 Ves. at p. 107 ; 32 E. R. 542. 

Annotations: — ^Refd. Cowtan v. Williams (1803), 9 Ves. 
107 ; Cook V. Rosslyn, (1859) 1 Giff. 167. Mentd. Howard 
V. Norfolk (1681), 3 Cas. in Ch. 14 ; Wensleydale Peerage 
Case (1856), 8 State Tr. N. S. 479. 

94. .] — The rule, that a tenant 

cannot file an interpleading bill against his land- 
lord, does not hold, where the question arises upon 
the act of the landlord subsequent to the lease. — 
Cowtan v. Williams (1803), 9 Ves. 107 ; 32 
E. R. 642, L. C. 

Annotations: — FoUd. Clarke r. Byne (1807), 13 Ves. 383. 
Apld. Oriental Bank Corpn. v. Nicholson, Same v. Calrow 
(1857), 3 Jur, N. S. 857. Consd. Cook r. Rosslyn (1859), 
1 Gift- 167. 

95. .] — The rule, that a tenant 

cannot compel his landlord to interplead, does not 

revail, where the claim of a third person arises 
y the act of the landlord, subsequent to the 
commencement of the relation of landlord & 
tenant. — Clarke v. Byne (1807), 13 Ves. 383 ; 
33 E. R. 338, L. C. 

Annotation : — Consd. Jew t». Wood (1841), 3 Beav. 579. 

96. Indemnity by landlord.] — 

A lessee may sustain a bill of interpleader against 
his landlord, the claim against the legal title of 
the landlord arising out of a transaction to which 

! the landlord was a party. 


admits to bo due, although a large 
amount may be alle^Md by the attach^ 
OKditor to bo owing. — ^M cIntyre v 
Woods (1888), 6 Man. L. R. 347.-MJAN 

PART H. SECT. 8, SUB-SECT. 2.— K 
89 i. Cor^icHnff claims to moneys a 
polioics.l — The mtg^ of a policy oi 


the life of a deceased person claimed 
payment from the life assurance society 
of tbe whole amount payable under 
the policy, alleging that the whole of 
it was due to them under the teims of 
their mtge. The widow Sc adminis- 
tratrix of deoeased disputed their 
right to leoeive tlw whole of the money. 


alleging that they were not entitled 
t<o the whole, & that their claim was 
excessive & iuequitable : — Held : the 
case was one in which the society was 
entitled to take out an Interpleader 
summons . — He "ELueJExp. Australian 
Mutual Provident Society (1904), 
23 N. Z. L. R. 866.— N.Z. 
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Sect. 3. — W?ien reli^ granted: Sub-sect. 2, X., M., 
N.f O., P.t Q.t R.j S. T.; svb-sect. 3, A.] 

It is no objection to such a bill of interpleader, 
that he has taken a bond of indemnity from his 
landlord. — Baines v. Minifte (1825), 4 L. J. O. S. 
Ch. 37. 

97. .] — Cook v. Rosslyn 

(Earl) (1869), 1 Giff. 167; 28 L. J. Ch. 833; 
33 L. T. O. 8. 326 ; 6 Jur. N. S. 973 ; 7 W. R. 
537 ; 65 E. R. 871. 

98. Adverse claims to possession de rent.] 

— Demurrer to a bill of interpleader overruled, 
where pltf. called in two persons claiming the 
possession & rent or an equivalent for use & 
occupation of one of them, the party demurring, 
had actually obtained a verdict for the value of 
the use & occupation : it being held that pltf. 
did not stand in the relation of tenant to the party 
demurring who had so recovered in the action at 
law. 

Cts. of equity have exercised the jurisdiction 
which they possess as to exclude all contest by 
tenants of their landlord’s title. The question 
is whether the parties stood or stand in the rela- 
tion of landlord & tenant. It does not appear 
that they did (Graham, B.). — Stephens v. Calla- 
NAN & Salwey (1823), 12 Price, 158 ; 147 E. R. 
685. 

99. Death of landlord — Adverse claims 

to estate.] — Two parties claimed a real estate 
under different wills, the validity of which were 
in controversy. An action being brought against 
the tenant by one of claimants, he filed his bill 
of interpleader against both claimants & obtained 
an injunction on bringing his rent into ct. Some 
delay having occurred in getting in the answer 
of one of defts., the other, who had filed his 
answer, moved to dissolve the injunction, & have 
the rent paid out to him. The answer of the 
other deft, having been filed before the motion 
came on, the ct., on the motion, directed an issue 
to determine the rights of defts. & continued the 
injunction on the tenant continuing to pay his 
rent into ct. — Townley v. Deare (1840), 3 Beav. 
213 ; 49 E. R. 83, L. C. 

100. Tenant attorning to one 

claimant.] — Upon the death of a landlord, the 
tenant, in ignorance of the rights of the parties, 
attorned & paid rent to A., who claimed as devisee. 
The right of A. to the property was afterwards 
disputed by B., the heir : — Held : the tenant might 
maintain a bill of interpleader against A. & B. — 
Jew V. Wood (1841), 3 Beav. 579 ; 10 L. J. Ch. 
261 ; 5 Jur. 954 ; 49 E. R. 228 ; affd., Cr. & Ph. 
185, L. C. 

Annotations Refd. Crawford v. Fisher (18^2), 1 Hare, 

436; Watts v. Hammond (1855), 25 L. T. O. S. 39; 

Mealor v. Talbot (1857), 27 L. J. Ch. 165. 

101. Interpleader by landlord — Claims for tenant 
right.] — Evans v, Wright, No. 6, ante. 

M. Wagering Contracts. 

See, generally, Gaming & Wagering, Vol. XXV. » 
pp, 394 et seq. 

102. Racing wager.] — The ct. will not grant 
an interpleader rule where an action has been 
brought against the holder of a stake deposited 
with him to abide the event of an illegal race. — 
Applbgarth V. CoiXEY (1842), 2 Dowl. N. S. 
223 ; 11 L. J. Ex. 360. 


108. .] — ^Motion, on behalf of the stake- 
holder of a race run at the Ellesmere races, for an 
in^rpleader rule. Interpleader rule granted ; 
pltf. in the action to be pltf. in the issue, & the 
stakeholder to pay the stake into ct., deducting 
his costs of obtaining this rule. — Webster v. 
Chandler (1844), 4 L. T. O. S. 101, 142. 

104. .] — In pursuance of a written agree- 

ment the two competitors in a trotting match 
deposited money with a stakeholder who, by a 
clause in the agreement, agreed with each of them 
that, in consideration of a commission on the 
total amount deposited, he would pay over to the 
wiqner a sum of money equal to the amount of 
the stakes actually deposited with him, after 
deducting commission : — Held : under this clause, 
whether taken by itself or in conjunction with the 
other clauses of the agreement, no personal lia- 
bility to pay was undertaken by the stakeholder 
beyond the liability ordinarily undertaken by a 
stakeholder & an interpleader issue was rightly 
ordered in an action by one of the competitors 
who claimed payment from the stakeholder as 
winner of the match, when the other competitor 
also claimed to be winner. — Dowson v. Macfar- 
lane (1899), 81 L. T. 67 ; 15 T. L. R. 497, C. A. 

105. Stakes claimed by trustee in bankruptcy.] — 
Deft., a professional billiard player, who was then 
an undischarged bkpt., agreed to play a match 
at billiards with another billiard player for £100 
a side & each party deposited that amount with 

I stakeholders. Deft, won the match, & thereupon 
both deft. & pltf., his trustee in bkpey., claimed 
the stakes. The stakeholders interpleaded ; &, 
the money having been paid into ct., an issue 
was directed to try whether pltf. or deft, was 
entitled to the money : — Held : pltf. was entitled 
I to the whole of the money. — Shoolbred 
Roberts, [1900] 2 Q. B. 497 ; 69 L. J. Q. B. 800 ; 
83 L. T. 37 ; 10 T. L. R. 486 ; 7 Mans. 388, C. A. 

Annotation: — ^Mentd. Affleck v. Hammond, [1912] 3 K. B. 

162. 

N. Claims to Title Deeds and Other Documents. 

106. Title deeds.] — Smith v. Wheeler (1885), 
1 Gale, 163. 

107. ,] — A. being in possession of a house, 

deposited the title deeds with a bank as security 
for a loan. Amongst them was what purported 
to be a grant to B., deceased, in fee. A. died. 
B.’s heir demanded the grant from the bank, 
claiming it as his property. A.’s heir, who was in 
possession of the house, paid off the advance, 
& demanded the deeds deposited. The bank 
gave up all but the grant claimed by B.’s heir, 
which they refused to give to either party. B.’s 
heir brought trover against the bank ; A.’s heir 
threatened to sue the bank. On a rule under 
Interpleader Act, 1831 (c. 58), this ct. relieved the 
bank, though in the relation of bailee to the 
person represented by claimant. — Roberts v. 
Bell (1857), 7 E. & B. 323 ; 3 Jur. N. 8. 662 ; 
119 E. R. 1267. 

AnTMtation: — Conid. Meynell v. Angell (1862), 1 New Rep. 

126. 

108. & other papers.] — Walker v. Ker 

(1843), 12 L. J. Ex. 204 ; 7 Jur. 166. 

0. Claims on Negotiable Instruments. 

109. Claims by holders — Bill of exchange — 
Against acceptor.] — Actions were commenced by 


PART 11. SECT. 8, SUB-SECT. 2.— L. 

99 1. Interpleader by tenant — Death 
of landlord — Adverse claims to estate .] — 
Biohabd V. Hyd£ (1840), 2 I. Eq. H. 
299.— IR. 


PART II. SECT. 8, SUB-SECT. 2.— M. 

p. Wager as to identity of horse .] — 
C. & W. deposited money with H., 
who was to hold same until it was 
decided whether a horse owned by 0. 


was the some horse as desoribod by B* 
If so 0. won, otherwise W. won- 
Both now claiming the fund H* 
obtained an Interpleader order . — He 
Hyndman (1909), 12 W. L. R. 166.-* 
CAN. 
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two persons claoming to be the lawful owners of | 
a bill of exchange against the acceptor. The ct. 
directed an issue to tiy who was lawfully entitled 
to recover on the bill, & relieved the acceptor 
from all claims in respect of costs. — R egan v. 
Serlb (1840), 9 Dowl. 193. 

110. .] — Gerhabd V. Mon- 

tagu & Co., No. 15, ante. 

111. Claims against holder — Bill of exchange.] 
— ^Where two parties claim a right to a vessel 
which has been sold, & part of the proceeds is 
in the hands of a third party, in the form of a bill 
of exchange, that is a case for interpleader. — 
Gibbs v. Gibbs (1858), 27 L. J. Ch. 677 ; 31 
L. T. O. S. 112 ; 4 Jur. N. S. 371 ; 6 W. R. 415. 
Annotation : — ^Befd. Grimes t>. Harrison (No. 2) (1869)» 27 

Beav. 198. 

P. Money on Deposit at Bank. 

112. Claim against bank — Public funds.] — 

Where money in the public fimds is the subject 
of a suit, to which the bank is made a deft., the ct. 
will not on the application of the bank make any 
order on the litigating parties, to restrain them 
from proceeding at law against the bank to compel 
a transfer, but they must file a bill of interpleader. 
— Birch v. Corbyn (1784), 1 Bro. C. C. 671 ; 1 

Cox, Eq. Cas. 144 ; 28 E. R'. 1304, L. C. 

113. .] — A sum of money had been 

deposited by pltf., while sole, with defts., who 
were bankers ; they were afterwards served with 
a notice by J. M., that pltf. was married to him, 
& that they shoiild not pay over the money to 
her. Pltf. disputed the marriage ; — Held : the 
case was withm Interpleader Act, 1831 (c. 58), 
s. 1 . — CrelLIN V, Lbyland (1842), 6 Jur. 733. 

Q. Claims under Bills of Lading. 

114. Interpleader by captain of ship.] — 
Captain may file a bill of interpleader where 
parties claim adversely under the bill of lading. 
Qu. : where the adverse claims are paramount to 
the bill of lading. — Lowe v. Richardson (1818), 

3 Madd. 277 ; 56 E. R. 610. 

R. Claims on Shares. 

115. Shares as ** chattels.”] — Robinson v. 
Jenkins, No. 215, post. 

S. Claims to Rewards. 

116. For apprehension of felon.] — Where two 
parties claim to be entitled to a reward, deft, 
when sued by one of them to recover it, is not 
entitled to the relief given by Interpleader Act, 
1831 (c. 58). — CouJS V. Lee (1835), 1 Hodg. 
204 ; sub nom. Allis v. Lee, 6 L. J. C. P. 82. 

117. .] — A contested claim to a reward 

advertised for the apprehension of a felon cannot 
be made the subject of a motion under Inter- 
pleader Act, 1831 (c. 68). — Grant v. Fry (1835), 

4 Dowl. 136. 

118. .] — A reward having been offered for 


any information that might lead to the discovery 
of a felon, pltf., who had given material informa- 
tion, brought an action to recover the reward. 
Deft., the vestry clerk of the parish by whom the 
rewaM was offered, having received notice of the 
claims of several other parties, brought the whole 
before the ct. upon a rule under Interpleader 
Act, 1831 (c. 68) : — Held : the case was not 
within the statute.—- Gay v. Pittman (1838), 6 
Scott, 795 ; previous proceedings (1837), 1 Jur. 
775. 

T, Other Cases. 

See R. S. C., Ord. 57. 

119. Judgment debt — Lien of creditor’s attorney 
for costs.] — Interpleader on an attorney’s claim 
of lien upon a sum awarded as damages imder a 
judgment obtained by the client against pltf. — 

V. Bolton (1811), 18 Ves. 292 ; 34 E. R. 

328. 

Anrwtation : — Folld. Jones r. Thomas (1854), 2 Sm. & G. 
186. 

120. .] — Jones v. Thomas, No. 76, ante. 

Assigned to third party.] — See Sub-sect. 2, 

E., ante. 


Sub-sect. 3. — Sheriffs and Other Officers. 

A. Sheriff not hound to Interplead. 

See R. S. C., Ord. 67, r. 12. 

121. Seizure in excess of claim — Right of sheriff 
to withdraw.] — Where goods seized in execution 
by a sheriff under a fi. fa. have been previously 
assigned by the execution debtor to a third person 
as security for a debt, the sheriff is not bound to 
interplead & thereby enable proceedings to be 
taken for an order to sell being made by a judge 
under C. L. P. Act, 1860 (c. 126), s. 13, but is at 
liberty to withdraw, though the v^ue of the goods 
seized exceed the sum secured by the bill of sale, 
& the execution debtor therefore has an equity 
of redemption which is valuable. — Scarlett v. 
Hanson (1883), 12 Q. B. D. 213 ; 63 L. J. Q. B. 
62 ; 60 L. T. 75 ; 32 W. R. 310, C. A. 

Annotation : — Reid. MBlor v. Solomon, [1906] 2 K. B. 91. 

122. Bill of sale holder in possession before levy 
— Intention to Interplead expressed by sheriff.] — 

London & Bristol Mercantile Bank, Ltd. v. 
Phillips (1907), Times, Dec. 21. 

123. Where collusive sale alleged.] — Under a 
writ of fi. fa., issued against B., at the suit of C. 
certain goods were seized in the possession of A. 
to which he laid claim, under colour of an alleged 
sale thereof to him by B., & both A. & B. after- 
wards, at the request, & for the satisfaction of 
the sheriff, made voluntary declarations of the 
truth of such a transaction before a comr. ap- 
pointed to receive declarations under Statutory 
Declarations Act, 1835 (c.' 62). Qu. : whether 
this was a case within Statutory Declarations Act, 
1835 (c. 62), at all, & whether the proper course 


PART II. SECT. 8, SUB-SECT. 2.— P. 

118 I. Claim againat bank .] — A 
married woman lodged several sums 
ol money In a bank in ber own name 
upon deposit rooeipts representing 
nersell to bo widow. Her husband & 
a transferee from her both afterwards 
claimed & brought actions for said 
moneys ; — Held : a proper case for 
mtenileader. — Costello v. Martin 
(186f), 16 W. R. 548.—IR. 

PART II. SECT. 8, SUB-SECT, 2.— Q. 

^Q. Interpleader by harbour com- 
— Harbour 


C^OMRS. V. Lawther (1864), 16 1. Ch. R. 
34.— IR. 

PART II. SECT. 3. SUB-SECT. 2.— R. 

115 i. Shares cts chattels .] — Vindin v. 
Wallis (1864), 24 U. C. l\. 9.— CAN. 

115 6. .] — Treriok V. Burkett 

(1882), 1 O. R. 80.— CAN. 

115 lit. .] — J?c Underfeed 

Stoker Co. of America (1901), 21 
0. L, T. 146 ; 1 O. L. R. 42.— CAN. 

PART II. SECT. 3, SUB-SECT. 2.— T. 

r. Whether applicable to seismre 


under lien note. ] — Qu. : whether inter- 
pleader proceeding are applicable to 
a seizure under a lion note, even where 
legislation requires the seller to appoint 
the sherift to make the seizure, & 
provides that no sale can be niade 
without leave of a judge ? — Canadian 
Equipment & Supply Co. v. Cushing, 
[1917] 3 W. W. R. 618.— CAN. 

PART II. SECT. 8, SUB-SECT. 8.— A. 

t. Application of rule .] — In a suit 
against the shefifl an execution 
creditor, in respect of alleged irregular 
levy under a writ of execution, the 



formed that the Bheriff was about to sell, issued a 
writ in the present action, & obt^^ an 
injunction to prevent the sale. Notice of tne 
injunction arrived too late to stop the ^le, but it 
was stopped by pltfs.’ solr. handing to the shenn s 
officer £70 under protest, with a letter requirmg 
the sheriff to issue an interpleader summons as 
to it, & stating that the payment was made with- 
out prejudice to any rights of pltfs. On Feb. 22 
a receiver was appointed in the debenttire holders 
first action. The judge held that the £70 belonged 
to the debenture holders. The execution creditor 
appealed ; — Held : the proper course would have 
been for the sheriff to take out an interpleader 
summons when he received the notice of Feb. 18. 
— Taunton v, Warwickshire Sheriff, [1895] 
2 Ch. 319 ; 64 L. J. Ch. 497 ; 72 L. T. 712 ; 43 
W. R. 579 ; 39 Sol. Jo. 622, C. A. 

Annoiaiions : — Hentd. Government Stock Investment & 

Other Securities Co. t>. Manila Ry,, {1895] 2 Ch. 551 ; 

Evans v. Rival Granite Quarries, [1910] 2 K. B. 979. 

B» Belief Discretionary. 

See^ now, R. S. C., Ord. 67, r. 1 (b), 

125. General rule.] — (1) Before the sheriff 
applies to the ct. under Interpleader Act, 1831 
(c. 58), he is bound to inquire into the nature of 
the claims set up, therefore, if he brings parties 
before the ct. in consequence of a claim which is 
clearly bad in point of law, the ct. will compel 
him to pay the costs. 

(2) I am of opinion that applications under this 
statute [Interpleader Act, 1831] ought not to be 
considered as a matter of course. It is the duty 
of the sheriff to make some inqui^ before he comes 
to this ct. But, where conflicting claims are 
advanced, on which he cannot decide, he may 
then come to the ct. (Taunton, J.). 

(3) In point of law it is quite clear that, if mtgees. 

take possession, the growing crops cannot be taken | 
at the instance of an execution creditor pursuing * 
the debtor to judgment (Taunton, J.). — Bishop 
V. Hinxman (1833), 2 Dowl. 160. I 

C, When Sheriff may Interplead. 

(a) Reasonable Time. 

See, now, R. 8. C., Ord. 67, rr. 16, 17. 

126. General rule.] — A sheriff will not be 
entitled to relief under Interpleader Act, 1831 


AnnoUxiions ; — DisM. Barker «. Phlpson (1835), 1 Har. & W 

191. FoUd. lUdirwav r. Fisher (1886), I Har. & W. 189 

Apld. Lashmar t>. Clarlnabold (1836), 2 Har. & W. 87 

Diitd. TouliulntJ. Edwards (1837), Will. WoU. & Dav. 67»! 

128. .] — The sheriff having seized goods 

under a fi. fa., notice was given to him on Jan. 18, 
that a flat was about to be sued out against deft. ; 
& on Jan. 28 a claim was made to the goods by the 
assignees : — Held : an application by the sheriff 
on Jan. 29, for relief under Interpleader Act, 1831 
(c. .68), was sufficiently prompt. — Skipper v. Lane 
(1834), 4 Moo. & 8. 283. 

129. .] — The sheriff in applying for relief 

under the Interpleader Act, 1831 (c. 68), should 
come promptly, but a late application will in 
special circumstances be allowed. 

\\Tiere there was great delay on the part of the 
sheriff in applying to the ct.j in consequence of 
negotiations between the parties, & the execution 
creditor afterwards abandons his claims, the ct. 
refused to make the latter pay costs. — Dixon 
V. Enseu. (1834), 2 Dowl. 621. 

180. .] — No rule for interpleading will be 

granted after a suit has been stayed by injunction. 
— Arayne V. Lloyd (1835), 1 Bing. N. C. 720 ; 
1 Hodg. 166 ; 1 Scott, 609 ; 131 E. R. 1296. 

131. .] — The sheriff is not disqualified 

from applying under Interpleader Act, 1831 (c. 68), 
where a whole term has elapsed after a notice of 
claim under a flat in bkpey., if the assignees were 
not chosen until after the term. — Barker v. 
Phipson (1835), 1 Har. & W. 191. 

132. .] — If a sheriff receives notice on 

Jan. 23, of a claim to goods seized by him under 
a fi. fa., he will not be entitled to relief under 
Interpleader Act, 1831 (c. 68), unless he comes to 
the ct. in Hilary Term.— Ridgway v. Fisher 
(1835), 3 Dowl. 667 ; I Har. & W. 189. 

Annotations : — Apld. Loshmar v. Claringbold (1836), 2 

Har. & W. Bl. Distd. Toulmln Edwards (1837), WUl. 

WoU. & Dav. 679. Betd. Barker v. Phlpson (1835), 

1 Har. & W. 191 ; Re Holt v. Frost (1858), 28 L. J. Ex. 

55. 


133 . 




The ct. refused to give a sheriff 
relief under Interpleader Act, 1831 (c. 68), where 
a fi. fa. was delivered to him two months before 
notice of a flat having issued against deft., & no 
reason was assigned for the delay in the execution. 
— Lashmar V. (Jlabingbold (1830), 2 Har. & W. 
87. 


sheriff is not obliged to interplead, 
but may be properly Joined in a defence 
with the execution creditor. — Taylor 
V . Robertson (1901), 31 S. 0. R. 615.— 

CAN. 


V. Allen (1877), temp. Wood. 166. — 
CAN. 

126 il. Macron ALDv. Great 

Northwest (Central Ry. CkJ. (1894), 
10 Man. L. R. 83.— CAN^ 


PART II. SECT. 3. SUB-SECT. 8.— B. 

126 i. General rule.] — A sheriff must 
exercise a sound Jnd^ent with respect 
to applying for an interpleader order &, 
where olaunant to the goods seized 
has deariy no right, the order will not 
he granted. — ^Monttor Plow Works 


PART II. SECT. 8, BUB-SECT. 8.- 
0. (a). 

1281. Oen&talrule .] — A sheriff seizin 
goods under an execution, & havini 
notice that a third party fjiAfma th 
goods seized, if he desires to Interolead 
must apply to the ct. promptly, « no 


oxeroise a discretion by selling or other- 
wise dealing with the goods. — Harris, 
Son Sc Co. v. York (1892), 8 Man. L. K. 
89.— CAN. 

a. What amounts to — Application 
after safe.}— Daruno v. CJollatton 
(1883), 10 P. R. 110.— CAN. 

b. No explanation of delay .] — A 
writ was ddivered to the sheriff on 
Got. 0 returnable on the first of Michael- 
mas Term next. A seizure was made 
next day, & on Got. 12 two parties 
separately gave notice of claim. On 
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134 , ,] — The sheriiX must apply to the ct. 

under Interpleader Act, 1831 (c. 68), in the term 
next after ^e claim is made, &; soon enough to 
enable the other parties to show cause in that term. 
If he does not, either the rule will be discharged, 
or he must pay the costs of both of the other 
parties. — ^Bealh v, Ovebton (1837), 2 M. & W. 
634 ; 6 Dowl. 699 ; Murp. & H. 172 ; 6 L. J. Ex. 
118; lJur. 644; 150 E. R. 869. 

Annotation : — ^Distd. Toulmln v, Edwards (1837), Will. WoU. 
& Dav. 679. 


—.1 — Goods were . seized in execution 
on Aug. 15, & a notice of claim was given the next 
day. A second notice of claim was given on 
Oct. 30, on the part of another person : — Held : 
an application to the ct. by the sheriff under 
Interpleader Act, 1831 (c. 68), was not too late 
on Nov. 9, as the second notice of claim w^ of so 
peculiar a nature that the sheriff was entitled to 
some time to inquire into the circumstances. — 
TouLMiN V. Edwabds (1837), Will. Woll. & Dav. 
579. 

136 . ,] — Fraser r. Barnes (1843), 1 

L. T. O. S. 149. 

137. .] — On Jan. 16, 1847, the sheriff 

seized certain goods &; moneys of deft, under a 
te8tatu7nfi. fa. the net proceeds of which he handed 
over to pltfs. in part satisfaction of their judg- 
ment. He at the same time seized certain bills 
of exchange «fe a promissory note, which, not being 
due, ho retained. On Feb. 3, he received notice 
that a flat in bkpey. had issued against deft. 
On Feb. 4, he was ruled to return the writ ; &, 
on Feb. 11, he returned what he had done under 
the writ. On Feb. 18, he received notice that 
assignees had been appointed ; & the bills &; note 
were then claimed on their behalf. After some 
negotiation with the solr. to the flat, the sheriff 
took out an interpleader summons on Apr. 29 : — 
Held : he had by his laches disentitled himself 
to relief. — M utton v. Young (1847), 4 C. B. 371 ; 
2 New Pract. Gas. 215 ; 16 L. J. C. P. 165 ; 9 
L. T. O. S. 127 ; 11 Jur. 414 ; 136 E. R. 650. 

138. .] — Tufton V. Harding, No. 164, post. 

139. Necessity to await proceedings.] — The 
sheriff need not wait for proceedings to be taken 
against him before he applies for relief under 
Interpleader Act, 1831 (c. 58 ). — Green v. Brown 
( 1835), 3 Dowl. 337. 

140. Necessity for notice of claim to execution 
creditor.] — A sheriff who, under a fi. fa. against a 
railway co., had levied execution on certain good 
upon the premises of the co., was served with a 
notice by a third party that he claimed the goods, 
& thereupon the sheriff, without mving any notice 
of this claim to the creditors at whose instance the 
writ had been sued out, filed a bill of interpleader : 
— Held : pltf. had acted too hastily, & on the pro- 
ceedings being stayed, must pay the costs of the 
suit. 


It is clear that he [the sheriff] cannot do so 
[file a biU of interpleader] until he has informed 
the judgment creditors of the adverse claim & 
ascertained whether they claim the goods he has 
seized, or will give them up. I am therefore of 
opinion that the sheriff who has not done this, 
is in the wrong, & that the bill must be dismissed 
with costs to be paid by pltf. (Lord Romilly, 
M.R.). — Dalton v. Furness (1866), 35 Beav. 
461 ; 65 E. R. 976 ; suJb nom. Dutton v, Furniss, 
35 L. J. Ch. 463" ; 14 L. T. 319 ; 12 Jur. N: S. 386 ; 
14 W. R. 600. 


(6) Before Seizure. 

See R. S. C., Ord. 57, r. 1 (b). 

141. Intention to seize sufficient.] — A sheriff 
who intends to levy may, before actual seizure, 
apply for reUef under Interpleader Act, 1831 
(c. 58). 

A bailiff went to the premises of a deft. & seized 
the goods there under a fi. fa. The goods were 
in possession of a claimant, who had advertised 
them for sale on the following day. The sheriff 
thereupon obtained an interpleader summons, & 
served it upon the claimant before the sale. The 
claimant nevertheless proceeded with the sale, 
& the goods were removed by his direction, not- 
withstfmding the opposition of the sheriff’s 
officers ; on the following day, the interpleader 
summons was heard &> dismissed, on the ground 
that the goods were not in the sheriff’s possession. 
The claimant was, in fact, entitled to the goods 
under a bill of sale. On motion for an attachment 
against the claimant for a contempt of ct. in 
carrying away the goods : — Held : he was justified 
in so doing, the goods being his property, although 
the interpleader summons was not disposed of. 

Interpleader Act, 1831 (c. 58), clearly empowers 
the sheriff to apply to the ct. if he goes mth the 
intention of levying under a, fi. fa. &> a claim is set 
up to the goods (Pollock, C.B.). — Day v. Carr 
(1852), 7 Exch. 883 ; 155 E. R. 1208. 

Annotation : — Dbtd. Cooper v. Asprey (1863), 3 S. 932. 

142. .1 — The ct. or a judge has jurisdiction 

to make an interpleader order, on the application 
of a sheriff intending to seize goods, though before 
actual seizure ; but such jurisdiction will be rarely 
exercised. 

I do not think that in all cases a judge would 
interfere if the sheriff had not seized, but cases 
might arise in which great injustice woidd be done 
if he did not (Martin, B.). 

The statute [Interpleader Act, 1831 (c. 58)], in 
express terms, says, that the sheriff may apply 
for relief where the goods are taken or intended to 
be taken in execution . . . there is no doubt 
about the jurisdiction though probably it will be 
very rarely exercised (Parke, B.). — Lea v. Rossi 
(1855), 11 Exch. 13 ; 24 L. J. Ex. 280 ; 19 J. P. 
327; 1 Jur. N. S. 384 ; 156 E. R. 725. 


the fifth day of Michaelmas Teim the 
sherift applied for an interpleader: — 
IleJd : the delay not beins; accounted 
for, the application was too late. — 
Thompson v. Ward (1866), 1 P. 11. 
269.— CAN. 

0. .1 — McMabteb V . Milnb 

(1858), 2 P. R. 386.— CAN. 

d. Delay by eonaent.^ — ^The parties 
haying agreed that the sheriff need not 
interplead nnta it was ascertained 
what the estate of defta., who had 
become Insolyen^ would realise : — 
Held: the ahefiff was entitle to a 
reasonable time to Inquire into the 
matter before applying for — 
Wilkins v. Psatman (1877), 7 P. R. 
81.— CAN, 

J.— VOL, XXIX, 


PART II. SECT. 3, SUB-SECT. 3.— 
C. (b). 

e. Oeneral rule.] — A sheriff can- 
not haye an Interpleader until be has 
aelaed the goods. — OosuN v. Tune 
(1846), 2 U. C. R, 177.— CAN. 

141 1. Intention to adze auJEficient.'i — 
Where a sherifl intends to take goods 
under an execution^ the ot. has luria- 
dictlon to grant him an Interpleader, 
hut this Jurisdiction will he rarely 
exercised, & neyer imless it la shown 
that the property or possession in the 
is in deft. — Ooubn v. Craig 
ri884), 10 P. R. 378.— CAN. 

141 ii. .] — Hall v. Bowbrman 

(1900), 19 P. R. 368.— CAN. 

141 ill. .] — Kebnan v. Osbornb 


(1904), 24 0. L. T. 132 : 7 O. L. R. 134 ; 
3 O. W. R. 143.— CAN. 

f. Seizure of goods alleged exempt 
— SubaeQuent application for inter- 
pleader.] — Be Gould v. Hope (1893), 
20 A. R. 347.— CAN. 

J. .] — A sherifl sued 

in the county ct. by an execution 
debtor for damages, the yolue of 
Implements seized & sold by the sheriff 
without any special direction from the 
execution creditor Sc alle^d to he 
exempt, cannot obtain in that ct. an 
inteirle^er order directing the trial of 
an issue between the execution debtor 
Sc the execution creditor, to settle 
whether the implements were exempt 
or not. — F ieu) v. Hart (1896), 22 
A. R. 449.— CAN. 


H H 
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Intsbplsadeb. 


Sect. 8 . — When relief granted: Sub-sect, 8, D, (6), (c) 
<fe (d). Sect. 4 ! Sub-sect, 1, J., <fc B.] 

Act, 1709 (c. 14), B, 1, was intended to apply to 
cases only when the landlord has lost his chances 
of distraining upon goods by their removal, & 
Interpleader Act, 1831 (c. 38), does not aiTect this. 
—Anon. (1853), 20 L. T. O. S. 238. 

182. Landlord’s claim not disputed by execution 
creditor.] — Where an execution has been levied, & 
a landlord makes a claim upon the sheriff for rent, 
which the execution creditor has not expressly 
disputed, although the claim may be disputable, 
whether as regards the amount of rent due, on 
the construction of the lease, or as regards the 
liability of the property which has been seized to 
distress, the sheriff is not entitled to an interpleader, 
at all events, unless the landlord claims any part 
of the property. Semble : in no case where the 
claim is for rent can there be an interpleader. — 
Bateman v, Farnsworth (1800), 29 L. J. Ex. 366 ; 
sub nom. Bagshaw v, Farnsworth, 2 L. T. 390. 


(c) Claim by Mortgagee. 

183. Mortgagee In possession — Execution on 
growing crops.] — Bishop v, Hinxman, No. 126, 
ante. 

Goods subject to bill of sale, see R. S. C., Ord. 67, 
r. 12 ; Bills of Sale, Vol. VII., p. 128, Nos. 
724-730. 


(d) Partnership Property, 

See, now. Partnership Act, 1890 (c. 39), s. 23 (1). 

184. Partnership disputed — Duty of sheriff to 
sell share.] — Under Interpleader Act, 1831 (c. 68), 
s. 6, the ct. will not make a rule for the protection 
of a sheriff who has levied under a fi, fa., merely 
because a partner of the debtor has given notice to 
the sheriff to quit possession on the ground that the 
goods are partnership property & that the debtor 
has no beneficial interest in them, being indebted to 
the firm beyond the amount of his share in the 
effects. The sheriff’s duty is to sell the share, 
though he may not be able to ascertain the amount 
of actual interest. But the ct. will, in the above 
case, interfere under the Act for the sheriff’s pro- 
tection, if the creditor disputes the partnersmp. 
Where the creditor, having appeared under the 
interpleader rule & not contested the partnership, 
whereupon the rule was dismissed, afterward 
refused to admit it, &> ruled the sheriff to return 
the writ, the ct, enlarged the latter rule till the 
creditor should indemnify the sheriff. — Holmes 
V. Mentze (1836), 4 Ad. & El. 127 ; 4 Dowl. 300 ; 
1 Har. & W. 600 ; 5 Nev. & M. K. B. 663 ; 6 
L.J. K. B. 62; lllE. R. 735. 

.4 ;--Expld. Peake v. Carter, [19161 1 K. B. 652. 
Reid. Garbett v. Veale (1843), 13 L. J. Q. B. 98 : Re 
Tamplln, Exp. Barnett (1890), 69 L. J. Q. B. 194. 

. i?®’ T;: .]— Anon., [1875] W. N. 204 : 

1 Char. Cham. Cas. 32 ; Bitt. Prac. Cas. 22. 

186. Partnership Act, 1890 (c. 

s. 23 (1).] — Peake v. Carter, No. 266, post. 


SECt. 4.— CONDITIONS OF RELIEF. 

Sub-sect. 1. — No Interest in Subject- 

Matter. 

A, In General, 

See R. S. C., Ord. 67, r. 2 (a). 

187. Charges or^ costa — ^Auctioneer’s commls- 
Sion.] — If an action is brought against an 


auctioneer for a deposit, he cannot file a bill of 
interpleader if he ini^sts upon retaining either his 
commission or the duty. 

Interpleader is where pltf. is the holder of a 
stake which is equally contested by deft, as to 
which pltf. is wholly indifferent between the 
parties. . . • That is not this case. . . . Pltf. is, 
not an indifferent stakeholder l>nt has a personal 
question to maintain with delft, the purchaser 
(Leach, V.-O.). — ^Mitchell v, Haynb (1824), 2 
Sim. & St. 63 ; 67 E. R. 268. 

Annotations : — Apld. Bl^rnold v. Audland (1840), 11 Sim. 23. 

Be!d. Suart v. Welch (1839), 4 My. & O. 306. 

188. .] — Best v. Hayes, No. 36, ante. 

189. Applicant claiming lien against all parties 
— Wharfingers’ charges.] — It seems that a whar- 
finger who claims a lien on goods for wharfage, 
etc., is not within the meaning of the Interpleader 
Act, 1831 (c. 68). — Braddick v. Smith (1882), 9 
Bing. 84 ; 2 Moo. & S. 131 ; 1 L. J. C. P. 154 ; 131 
E. R. 646. 

Annotation: — Diltd. Gottor v. Bank of England (1833), 3 

Moo. & S. 180. 


190. .] — A. deposited certain iron 

with B. & CO., who were wharfingers, & afterwards 
directed them to deliver it to C. C. applied to B. 
& CO. to know the particulars of the iron held by 
them on his account ; & B. & co. then wrote a 
letter to C., saying, that in compliance with his 
request, they annexed a note of the landing weights 
of the iron transferred into his name by A. & now 
held by them, B. & co., at his, C.’s, disposal. 
B. & co. subsequently received notice from D. 
that the iron belonged to him, & that it had been 
deposited with A. as an agent for sale, & that 'he 
had without authority pledged it to C. B. & co. 
then filed a bill of interpleader against C. & D . : — 
Held ; after B. & co.’s letter to C. they could not 
maintain a bill of interpleader against him. — 
Crawshay V. Thornton (1837), 2 My. & Cr. 1 ; 
6 L. J. Ch. 179 ; 1 Jur. 19 ; 40 E. R. 64, L. C. 


Annotations: — Distd. Suart v. Welch (1839), 4 My. & 

306. Consd. Jew V. Wood (1841), Cr. & Ph. 185. PoUd. 
Patomi V. Campbell (1843), 12 M. & W. 277. Conid. 
Lindsey v. Barron (1848), 6 C. B. 291. FoUd. Hortnn v. 
Devon (1849), 4 Excb. 497. Conid. Desborough v. Harris 
(1866), 6 Do G. M. & G. 439 ; Watte v. Hammond (1866), 
3 Eq. Rep. 641. Distd. Oriental Bank Ckirpn. v. Nicholson. 
Same v. Calrow (1857), 3 Jur. N. 8. 857 ; Evans v. Wright 
(1866), 5 Now Rep. 331. Consd. Costello v, Martin (1867), 
16 W. R. 548. N.F. Attenborough v. St. Katharine’s 
Dock Co. (1878), 3 C. P. D. 460. Expid. Rogers v. Lam- 
bert, [1891] 1 Q. B. 318. Beld. Glyn v. Dnesbury (1840), 
11 Sim. 139; Crawford v. Fisher (1842), 1 Hare, 436 ; 
Tomer r. Kendal Corpn. (1844), 2 Dow. & L. 197 ; Slaney 
V. Sidney (1845), 9 Jur. 995 ; Jones v. Thoipas (1854), 
22 L. T. O. S. 301 ; Child v. Maun (1867), L. R, 3 Eq. 806. 
Mentd. King v. Simmonds (1845), 9 Jur. 761. 


Warehouse rent.] — A claim for ware- 
house rent is not such an interest in the subject- 
matter of a suit, as will exclude a deft, from the 
protection of Interpleader Act, 1831 (c. 68). 
Neither is it requisite that the right claimed by 
the third party should be an absolute right of 
property. It is enough, that deft, has received 
notice not to deliver the goods over to pltf., 
until a dqmand made by the third par^, In respect 
of such goods, has been satisfied. — Harwood v. 
Betham (1832), 1 L. J. Ex. 180. 

192, Flight.] — A party who makes 

merely a claim of freight upon certain goods in 
his possession, the property in which is sought by 
two others, has not such a distinct interest in 
the goods as will deprive him of the benefit & 
protection of Interpleader Act, 1831 (c. 68) ; 
Inasmuch as such claim attaches to the goods 


PART n. SECT. 4, SUB-SECT. 1.— A 

costs.] — To be en 
tl^d to iuterplead, the nherlfl mu* 
iMitlsfy tho ct. tli6 foods olAlmot 


were taken or intended to be taken 
in execution under a process of the 
ot., that he has no Interest in the goods 
other than for his costs, that he does 


not ooUude with any of the claimant*, 
Sc that he Is wlUing to bring the goods 
seized Into ot. — Dodd v. vail (1913), 
28 W. L. R, 62.— CAN. 
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Past II. — ^Interpleader in the High Court. 


themselves, & must be satisfied by that ^ 
whoever he may be, into whose hands the goods 
may come. The party who applies for & obtains 
the protections of the statute, is entitled to his 
costs out of the fund, or of the proceeds of the goods 
which form the subject of discussion. — Cottejh v, 
OF England (1833), 2 Dowl. 728 j 3 Moo. 
& S. 180 ; 2 L. J. 0. P. 168. 

;--MsnW. A«ap v. Blethyn (1885), Tyr. & Gt. 

160 ; Clench v. Dooley (1886), 66 L. T. 122. 

198. Dock company’s charges.] —Atten- 

borough V. St. Katharine’s Dock Co., No. 40, 
ante. 


194. Applicant claiming part of subject-matter.! 

—Where the depositary of a fimd has a personal 
interest in contesting a question relating to part 
of the fund, with one of the claimants of it, he 
cannot properly file a bill of interpleading re- 
penting it. — ^IdooRE V. Usher (1836), 7 Sim. 383 ; 
4 L. J. Ch. 206 ; 68 E. R. 884. 

1®5. — I — .] — Tu an action in case for an ob- 
struction in collecting tolls of a mine, with a count 
in trover for the ore, against the adventurers who 
claimed an interest in the ore, but disclaimed as to 
the tolls '.-—Held : the ct. could not entertain 
an application by defts. under Interpleader Act, 
1831 (c. 58). — llawRENCE v. Mathews (1836), 
6 Dowl. 149 J 2 Har. & W. 123. 

Annotations : — Could. HolUer v. Laurie (1846), 3 C. B. 334 : 

Winter t>. Bartholomew (1856), 26 L. J. Ex. 62. 

196. Action against two defendants — One claim- 
ing no interest.] — In a joint action of trover against 
two defts., one of them who claimed no title to 
the goods was held to be entitled to relief under 
Interpleader Act, 1831 (c. 68).— Gladstone v. 
White (1836), 1 Hodg. 386. 

197. Negotiable instrument — Given to trustee 
for creditor — Action by trustee & threat by 
creditors.] — Where a party has given a promissory 
note for money due by him which is deposited with 
a third person for the benefit of the creditor & 
an action is brought upon it by the trustee, it is 
no ground for obtaining relief under the inter- 
pleader procedure that an action is anticipated at 
the instance of the creditor. 

I think that this is not a case within the statute 
[Interpleader Act, 1831 (c. 68)]. It cannot be 
said that deft. “ does not claim any interest in 
the subject-matter of the suit.” It is a matter of 
interest to him to know to whom he is to pay over 
tlie money (Coleridge, J.). — Newton v. Moody 
(1839), 7 Dowl. 582 ; 1 Will. Woll. & R. 654 ; 3 
Jur. 42. 

Baker v. Bank of Australasia (1857), 

198. Claims by indorsee dc person liable 

to drawer d — A bill was drawn by the Melbourne 
branch of the Bank of Australasia upon their 
^use in London, in favour of a married woman, 
® re^tted to her by her husband, A duly accepted 
by the London house. After the bill had been so 
accepted, & had been indorsed by the wife for 
value, but before its maturity, the husband, who 
nad m the meantime arrived m this country, gave 
notice to the bank not to pay it, his wife having 
eloped. The bill becomiM due, A the bank being 
sued by the indorsee : — Held : not a case for an 
interpleader, defts. having an interest in the 
subject-matter of the suit, A the question whether 
or not they were estopped from contesting the 
pa^i^e s right to indorse not being one which could 
De t ried m an issue between pltf, A claimant. 


Baker v. Bank of Australasia (1867), 1 0. B. 
N. S. 616; 20 L. J. O. P. 93 ; 28 L. T. O. S. 288 ; 
3 Jut. N. S. 187 ; 6 W. R. 253 ; 140 E. R. 211. 
Annotations : — Refd. Meynell v. Ausell (1862), 32 L. J. Q. B. 

14 ; Attenborougrh v. London & 8t. Katherine’s Docks 

Co. (1878). 47 L. J. Q. B. 763. 

199. Agreement between applicant A claimant 
-To pay smaller sum on claimant’s succeeding.l — 

Where an appct. for relief by way of interpleimer, 
although he lays no claim to any specific portion 
of the sum in dispute, has yet agreed with one of 
the two opposing parties to do what he legally 
can to defeat the claim of the other, he so far 
identifies himself in interest as to come within the 
express terms of R. S. 0., Ord. 67, r. 2 (6), A 
disentitles himself to relief on the ground of 
collusion. CJollusion in the sense in wWch it is 
used m this order, does not necessarily involve 
anything morally wrong, but, under such circum- 
stances, an applicant fails to bring himself under 
the condition by which alone he is entitled to relief. 

Colluding may be said to be an equivalent for 
playing the same game. That is the literal 
meaning of the word. Here appct. has identified 
himself in interest. He has a strong interest that 
one side should succeed rather than the other. 
In my opinion one of the things intended when 
these rules were drawn was that the stakeholder 
who claimed the benefit of the Act should be in a 
real position of impartiality between the partiaa 
(Wills, J.). — ^Murietta v. South American, etc. 
Co., Ltd. (1893), 62 L. J. Q. B. 396 ; 9 T. L. B. 
389 ; 6 R. 380. D. C. 

Annotation : — Refd. United Mining & Finance Corpn. v. 

Becher (1910), 103 L. T. 66. 

200. Bill to ascertain rights of different 
claimants.] — Pltf. filed a bill against persons who 
claimed various interests in a fund then in his hands, 
praying for an account, A that the rights of such 
persons might be ascertained, A for an injunction 
to restrain an action which had been brought 
against him by one of such persons for the recovery 
of the fund, to which action pltf. had pleaded 
equitable pleas. Pltf. admitted by his bill that 
he held the fund as agent or trustee, A himself 
claimed an interest, ITpon demurrers by the 
different defts, to the bill for want of equity : — 
Held : pltf. was entitled to maintain his bill, 
being in the nature of a bill of interpleader, to 
ascertain his rights as well as those of third parties. 
The demurrers were, therefore, overruled. 

It is true that it is not an interpleader suit, 
because an interpleader suit must bo filed by a 
person who has no personal interest, but who is 
sued by several persons A being in a state of doubt 
or difficulty to whom he is to pay the fund he applies 
to this ct. for protection, A offers to bring the 
money into ct. This is not therefore an inter- 
pleader suit but a suit in the nature of an inter- 
pleader suit (Mauns, V.-C.). — ^Blyth v. Whiffin 
(1872), 27 L. T. 330. 

Collusion.] — See Sub-sect. 2, 'post. 

B. Indemnity io Applicant. 

201. Indemnity from claimant — Proof of.] — 

Upon the hearing of an interpleading bill, evidence . 
is admissible to show that pltf. has retained 
possession of the subject of the suit under an 
mdemnity from some of defts. — S tatham v. Hat x 
( 1822), Turn. & R. 30 ; 37 E. E. 1004. 

202. Whether bar to relief.] — Deft, who 

is sued for the recovery of property in his possession 
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seized in execution, a judge vdll direct 
an issue, unless the execution creditors 
give the sherifl a sufficient indemnity. 
—McKay e. McKay {circa 1849), 1 
0. L. Oh. 186.— CAN. 


- .] — Adams 

(1884), 10 P. R. 168. 

.] — HaWTiT 


4N. 

202111 . 

BiSE (1885), 11 P. R. 47. — CAN. 


Sect, 8.— Tf rdUf granitd: 8» D. (&)i («) 

< fe (d). A i Svb-secL It A, d! jp.J 

Act, 1709 (c. 14), 8. 1. was intended to 
cases only when the landlord has lost hlfl chancy 
of distraining upon goods by their « 

Interpleader Act, 1831 (c. 38), does not affect this. 
— Anon. (1853), 20 L. T. 0. S. 238. 

182. Landlord's claim not disputed by ezecutfim 
creditor.] — Where an execution has been levied, & 
a landlord makes a claim upon the sheriff for rent, 
which the execution creditor has not expre^y 
disputed, although the claim may be disputable, 
whether as regards the amount of rent due, on 
the construction of the lease, or as regards the 
liability of the property which has been seized to 
distress, the sheriff is not entitled to an interpleader, 
at ail events, unless the landlord claims any part 
of the property. Semble : in no case where the 
claim is for rent can there be an interpleader. — 
Bateman v. Farnsworth (1860), 29 L. J. Ex. 366 ; 
siih nom. Baqshaw’ v, Farnsworth, 2 L. T. 390. 

(c) Claim by Mortgagee, 

183. Mortgagee in possession — Execution on 
growing crops.] — Bishop v. Hinxman, No. 126, 
ante. 

Goods subject to bill of sale, see R. S. C., Ord. 67, 

r. 12 ; Bills of Sale, VoL VII., p. 128, Nos, 
724-730. 

{d) Partnership Property. 

Seey nowy Partnership Act, 1890 (c. 39), s. 23 (1). 

184. Partnership disputed — Duty of sheriff to 
sell share.] — Under Interpleader Act, 1831 (c. 68), 

s. 6, the et. will not make a rule for the protection 
of a sheriff who has levied under a fi. /a., merely 
because a partner of the debtor has given notice to 
the sheriff to quit possession on the ground that the 
goods are partnership property & that the debtor 
has no beneficial interest in them, being indebted to 
the firm beyond the amount of his share in the 
effects. The sheriff’s duty is to sell the share, 
though he may not be able to ascertain the amount 
of actual interest. But the ct. will, in the above 
case, interfere under the Act for the sheriff’s pro- 
tection, if the creditor disputes the partnership. 
Wbere the creditor, having appeared luider the 
interpleader rule & not contested the partnership, 
whereupon the rule was dismissed, afterward 
refused to admit it, & ruled the sheriff to return 
the writ, the ct. enlarged the latter rule till the 
creditor should indemnify the sheriff. — H 01 .MES 
V. Mentze (1885), 4 Ad. & El. 127 ; 4 Dowl. 300 ; 
1 Har. & W. 006 ; 5 Nev. & M. K. B. 663 ; 5 
L. J. K.B. 62; 111 E. R. 735. 

;-~BbcpId. Poako r. Carter, [1916] 1 K. B. 652. 

Retd. Garbett v. Veale (1843), 13 L. J. Q. B. 98 ; Re 

Tamplin, Ex p. Barnett (1890), 59 L. J. Q. B. 194. 

185. .]— Anon., [1875] W. N. 


1 Char. Cham. Cas. 32 ; Bitt, Prac. Cas. 22. 

186. Partnership Act, 1890 (c. 

s. 28 (1 ).] — Peake v. Carter, No. 256, post. 
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SECt. 4.- CONDITIONS OF RELIEF. 

Sub-sect. 1. — No Interest in Subject- 

Matter. 

A. In General, 

See R. S. C., Ord. 67, r. 2 {a). 

187. Charges or costs — Auctioneer’s comnUs- 

an action is brought against an 


slon.l — If 


to i^. to tito hoMer of a 

SHw. S 13^; "> to 

wh^ jatf. iBWbW m^erent between the 
partiM. . . • Tbat te nob blda o«we« . , . pitf io 
not an Indlftemit atakdicddar Imt baa a personni 
queatlcm to matotath with ddt, toe pKLi 
(LBACH, V.-C.).---dtflTOHM4U V. iSUyRB (1824) 2 
am. & tSt. 68 ; 57 B. E. 888. 

Annoiidions : — I 
BeKL Buartv. 

188. 




.]— Best v. Hayes, No. 86, arUe. 
189. AppUeaat olatmliif Ben against aU parties 
Whafiliigm* eliarges.]*-It seems that a whar- 
finger who c l a im s a lien on goods for wharfage 
etc., is not within the meaning of the Interpleader 
Act, 1831 (c. 68 ).— Bbadbick v. Bsoth (1832). 9 
Bing. 84 ; 2 Moo. & S. 131 ; 1 L. J. C. P. 164 ; 131 
E. R. 546. 

AnnotatUm : — OoUor v. Bank of England (1833), 3 
Moo. ic, 6, 180. 

*.]— -A. deposited certain iron 


190. 


with B. A CO., who were wharfingers, afterwards 
directed them to deliver it to C. C. applied to B. 
A CO. to know the particulars of too iron held by 
them on his accovmt ; A B. A co. then wrote a 
letter to C., saying, that in compliance with his 
request, tbev annex^ a note of the landing weights 
of the iron transferred into his name by A. A now 
held by them, B. A co., at bis, C.’s, disposal. 
B. A CO. sub^quenily received notice from D. 
that the iron belonged to him, A that it had been 
deposited with A. as an agent for sale, A that he 
had without authority pledge it to C. B. A co. 
then filed a bill of internleader against C. A 1). 
Held : after B. A co.’s letter to C. they could not 
maintain a bill of interpleader a^nst him. — 
Crawshay V. Thornton (1837), 2 My. A Cr. 1 ; 
6 L. J. Ch. 179 ; 1 Jur. 19 ; 40 E. R. 64, L. (\ 

Annataiions : — Diftd. Baart v, Welch (18SH 4 My. & Cr. 
305. Coiiid. Jew t. Wood (1841), Cr. A Pu. 185. Folld. 
Pateml v. L’ampboU (1848), 12 M. A W., 277. Consd. 
Lindsey v. Barron (1848), 6 C. B. 291. Fdld. Horton r. 
Devon (1849), 4 Exob. 497. llOBSd. Desborowsh v. Harris 
(1855), 5 Do 0. M. A G. 439 ; Watts v. Hammond (1855), 
3 Eq. Rep. 641. Distd. Oriental Bank CJorpn. v. Nicholson. 
Same v. C^lrow (1857), S Jur. N. 8. 857 ; Evans r. W^rUcht 
(1865), 5 New Rep. 331. CoDfd. Cortello v. Martin (1867), 
15 W. R. 648. R.P. Attenborough v. St. Katharines 
Dock Co. (1878), 3 C. P. D. 450. Bxpld. Rogers v. Lam- 
bert, (1891 J 1 Q. B. 318. Reid. Glyn v. Dueeb^ U840), 
11 Sim. 139; Crawford v. Plsher (1842), 1 Haro, 436 ; 
Tomer r. Kendal Ooron. (1844), 2 Dow. A L. 197 ; Slaney 
e. Sidney (1845), 9 Jur. 995; Jones v. Thomas (1854), 
22 L. T. O. a. 301 ; ChUd v. Mann (1867), L. R. 3 Eq. 800. 
Mentd. Kins v. Slmmonds (1845), 9 Jur. 761. 

191. Warehouse rent.] — A claim for ware- 

house rent is not sucli an interest in the subject- 
matter of a suit, as will exclude a deft, from the 
protection of Interpleader Act, 1831 (c. 58). 
Neither is it requisite that the right claimed by 
the third party should be an ateKdute right of 
property. It is enough, that deft, has received 
notice not to deliver the goods over to pltf., 
until a demand made by the third par^, in respect 
of such goods, has been satisfied. — Harwood v. 
Betham (1882), I L. J. Ex. 180. 

192, I^ight.] — A party who makes 

merely a claim of freight upon certain goods in 
his possession, the property m which is sought by 
two others, has not such a distinct interest in 
the goods as will deprive him of the benefit A 
prot^ion of Interpleader Act, 1831 ( 0 . 68) ; 
inasmuch os such claim attaches to the goods 


PART II. SECT. 4. SUB-SECT. 1.— A. 

— To be en- 
titled to Interplead, the Bherifl must 
satisfy the ct. that the goods claimed 


were taken or intended to be taken 
in execution tinder a process of the 
ct., that he has no interest hi the goods 
other than for his costs, that he does 


not collude with any of the olalmaute, 
A that he is willing to the goods 
seized into ct. — Dono v. YAH. (1913), 
23 W. L. R. 62.— CAN. 




4 mso^ uAMbd by that pady> 
whoei^tir he mey he, Into whose hmids the goods 
may oome* tThe pajty who applies for 4 obtaiiw 
the protectioxis ol the statute, is entitled to bis 
costs out of fond, or of the proceeds of the goods 
which form the subject of discussion. — Oorran v. 
Bank of Bkolanb (1638), 3 Dowl. 728 ; 3 Hoo. 
& 8. 180 ; 2 L. 0. P. 1^. 

Annotatiims .<~>llsiitd. Atar e. Biethyn (1886), Tyr. Sc. Qt, 

160 ; Caeiioh t. Dooley (1886), 50 L. T. 123. 

193 . Doek oompaity*i eharges.] — ^A tten- 

BOBOITOH e. St. Kathabinb's Dock Co., No. 40, 
ante. 

194. Applicant claiming part of snhjeot-matter 

— ^Where the depositary of a fund has a personal 
interest in cont^ing a Question relating to part 
of the fund, with one of the claimants of it, he 
cannot properly file a bill of interpleading re- 
pecting it. — M oobe v . Usher (1835), 7 Sim. 383 ; 
4 L. J. Ch. 206 ; 68 B. R. 884. 

195. .] — Tn an action in case for an ob- 
struction in collecting tolls of a mine, with a count 
in trover for the ore, against the adventurers who 
claimed an interest in the ore, hut disclaimed as to 
the tolls : — Held : the ct. could not entertain 
an application by defts. under Interpleader Act, 
1831 (c. 68 ). — iLiwbencb v. Mathews (1836), 
6 Dowl. 149; 2Har.AW. 123. 

Annoiatimis -^nid. Holller v, Laurie (1846), 3 G. B. 334 ; 

Winter®. Bartholomew (1866), 26 L. J. Ex. 62. 

196. Action against two defendants — One claim- 
ing no interest.] — In a joint action of trover against 
two defts., one of them who claimed no title to 
the goods was held to be entitled to relief under 
Interpleader Act, 1831 (c. 68 ). — Gladstone v. 
White (1836), 1 Hodg. 386. 

197. Negotiable Instrument — Given to trustee 
for creditor — ^Action by trustee & threat by 
creditors.] — Where a party has mven a promissory 
note for money due bv him which is deposited with 
a third person for the benefit of the creditor & 
au action is brought upon it by the trustee, it is 
no ground for obtaining relief under the inter- 
pleader procedure that an action is anticipated at 
the instance of the creditor. 

I think that this is not a case within the statute 
[Interpleader Act, 1831 (c. 68)]. It cannot be 
said that deft. “ does not claim any interest in 
the subject-matter of the suit.” It is a matter of 
interest to him to know to whom he is to pay over 
tlie money (Coleridge, J.). — Newton v. Moody 
( 1839), 7 Dowl. 682 ; 1 WiU. Woll. & H. 554 ; 3 
Jur. 42. 

Baker v. Bank of Australasia (1857), 

263. 

198. Claims by indonee 8c penon liable 

to drawer^ — A bill was drawn by the Melbourne 
branch or the Bcmk of Australasia upon their 
^use in London, in favour of a married woman, 
& remitted to her by her husband, & duly accepted 
by the London house. After the bill had been so 
accepted, A had been indorsed by the wife for 
^ before its maturity, the husband, who 

had in the meantime arrived m this country, gave 
notice to the bank not to pay it, his wife having 
eloped. The bill becomi^ due, A the bank being 
sued by the indorsee : — J^eld : not a case for an 

defts. having an interest in the 
subject-matter of the suit, A the question whether 
or not they were estop^d from contesting the 
payee s right to indorse not being one which could 

"tmd m an issue between pltf. A claimant. 


Baker v . Bank of AtygiEALAgiA 1 0. 

N. S. 616 ; 26 L. J. C. P. 98 } 28 L.^ O. S. 288 5 
3 Jut. N. B. 187 ; 6 W. R, 263 : 140 B. R. 211. 
AjMot<tUon» Meynell v. Angell (1862). 32 L. J. Q. B. 

14 ; Att^borough ®. Loudon A St. KAtiieitiie's Docks 

Oo. (1878), 47 L. J. Q. B. T63. 

199. Agresmsnt between nppUeant A dalmant 
— To pay smaller sum on claimant*! succeeding.^ 
Where an appet. for relief by way of interpleader, 
although he lays no claim to any spedfle portion 
of the sum in dispute, has yet agre^ with one of 
the two opposing parties to do what he legally 
can to defeat the claim of the other, he so far 
identifies himself in interest as to come within the 
express terms of R. S. 0., Ord. 67, r. 2 (6), A 
disentitles himself to relief on the groimd of 
collusion. Collusion in the sense in which it Is 
used in this order, does not necessarily involve 
anything morally wrong, but, under such circum- 
stances, an applicant fails to bring himself under 
the condition by which alone he is entitled to relief. 

Colluding may be said to be an equivalent for 
playing the same game. That is the literal 
meaning of the word. Here appet. has identified 
himself in interest. He has a strong interest that 
one side should succeed rather than the other. 
In my opinion one of tlie things Intended when 
these rules were drawn was that the stakeholder 
who claimed the benefit of the Act should be in a 
real position of impartiality between the parties 
(Wills, J.). — ^Muiiietta v . South American, etc. 
Co., Ltd. (1893), 62 L. J. Q. B. 396 ; 9 T. L. R. 
389 ; 6 R. 380, D. C. 

Annotation : — Befd. United Mining & Finance Corpn. v. 

Becber (1910), 103 L. T. 66. 

200. Bill to ascertain rights of different 
claimants.] — Pltf. filed a bill against persons who 
claimed various interests in a fund then in his hands, 
praying for an account, A that the rights of such 
persons might be ascertained, A for an injimction 
to restrain an action which had been brought 
against him by one of such persons for the recovery 
of the fund, to which action pltf. had pleaded 
equitable pleas. Pltf. admitted by his bill that 
he held the fund as agent or trustee, A himself 
claimed an interest, l^pon demurrers by the 
different defts. to the bill for want of equity : — 
Held : pltf. was entitled to maintain his bill, 
being in the nature of a bill of interpleader,^ to 
ascertain his rights as well as those of th^d parties. 
The demurrers were, therefore, overruled. 

It is true that it is not an interpleader suit, 
because an interpleader suit must bo filed by a 
person who has no personal interest, but who is 
sued by several persons A being in a state of doubt 
or difficulty to whom he is to pay the fund he applies 
to this ct. for piotection, A offers to bring the 
money into ct. This is not therefore an inter- 
pleader suit but a suit in the nature of an inter- 
pleader suit (Maltns, V.-C.). — Blyth v. Whiffin 
(1872), 27 L, T. 330. 

Collusion.] — See Sub-sect, 2, post, 

B, Indemnity to Applicant. 

201. Indemnity from claimant — Proof of.] — 

Upon the hearing of an interpleading bill, evidence 
is admissible to show that pltf. has retained 
possession of the subject of £he suit under an 
mdemnity from some of defts. — Statham v . Hall 
(1822), Turn. A B. SO ; 37 B. B. 1004. 

202. Whether bar to rcUef,]— Deft, who 

. is sued for the recovery of property in his possession 


part II. 8B0T. 4 , BUB-SBOT. 1. 



selced in execution, a judge will direct 
an Issue, unless the execution creditors 
give the sheriff a sufficient Indemnity. 
— McKat V. MoKay (circa 1849), 1 
O. L. Oh. 165.— CAN. 


202 li. — 

BnAOKWSLL (1884), 


li 


— ADA&fS V. 
P. R. 168.— 


CAN. 

202 lii. 

Heisb (1885), 11 P. R. 47. 


HKwrrr 

—CAN. 


V. 
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Sect. 4 . — Conditions of relief : Svh-sect. 1, B.i 
sects. 2 <fc 3. Sect. 5 ; Sub-sect 1, <fc B.] 

In which he has no interest but which is claimed by 
a third person, cannot apply to he relieved under 
the Interpleader Act, 1831 (c. 68), against the 
claim of pltf. & such third party, if he has an 
indemnity from claimant. — T ucker v. Morris 
( 1832), 1 Cr. & M. 73 ; 1 Dowl. 639 ; 2 L. J. Ex. 1 ; 
149 E. R. 319. 

Annotations Refd. Smith t>. Keal (1882), 9 Q. B. D. 340 ; 

Thompson v. Wright (1884), 13 Q. B. D. 682. 

203. .] — Where a sheriff hM seiz^ 

goods under a fi. fa. &, a claim to them is put in 
by another person, he is not boimd to accept an 
indemnity from the execution creditor, but may 
obtain relief under the Interpleader Act, 1831 
(c. 68), s. 6 . — Levy v. CJhampneys (1834), 2 Dowl. 
454. 

204. .] — It is not necessa^ for the 

sheriff to apply to the different parties for an 
indemnity, before he applies to the ct. under 
Interpleader Act, 1831 (c. 58 ). — Crossley v. 
Ebers (1835), 1 Har. & W. 216. 

205. Objection by claimant.] — The 

objection that a stakeholder has, by merdy taking 
an indemnity from one of two rival claimants to 
property in his hands, disentitled himself to relief 
under Interpleader Acts because he haa identified 
hin^elf with & must be taken to “ collude ” with 
claimant who gave the indemnity, cannot be 
raised by that claimant himself. 

The process of interpleader saves circuity of 
action (Stephen, J.). — Thompson v. Wright 
(1884), 13 Q. B. D. 632 ; 33 W. R. 96 ; sub nom. 
Be Thompson & Wright, 54 L. J. Q. B. 32 ; 51 
L. T. 634, D. C. 


Sub-sect. 2. — No Coixusion. 

Sec R. S. 0., Ord. 67, r. 2 {h). 

206. General rule.] — In interpleader suits, 
properly so called, where persons having conflicting 
interest are brought into ct. by a pltf. who has 
no interest, one of the conditions is, that he should 
make the ordinary affidavit of there being no 
collusion between him & either claimant (Ixdrd 
Westbury, C.). — Vyvyan V. Vyvyan (1861), 4 
De G. P. & J. 183 ; 31 L. J. Ch. 158 ; 6 L. T. 
511 ; 8 Jur. N. S. 3 ; 10 W. R. 179 ; 45 E. R. 
1163, L. C. 

207. What is collusion.] — Murietta v. South 
American, etc. Co., Ltd., No. 199, ante. 

208. Whether taking Indemnity from 

claimant.] — Thompson v. Wright, No. 206, 
ante. 

209. Applicant assisting claimant — Placing him- 
self in position to be sued.] — A party who, by his 


own act, is placed in a situation to be sued, cannot 
call on the ct. to substitute another deft, under 
Interpleader Act, 1831 (c. 68). Without applying 
the word “ collude ” in an offensive since we 
cannot avoid seeing that deft, had placed himself 
in the situation in which he now stands at the 
request & with the view to the interest of his 
nephew [a claimant] (Tindal, O.J.). — Belcher 
V. Smith (1832), 9 Bing. 82 ; 2 Moo. & S. 184 ; 1 
L. J. 0. P. 167 ; 131 B. R. 645. 

Annotations : — ^Distd. Thompson r. Wright (1884), 13 Q. B. D. 
632. Befd. Eyan§ v. Wright (1865), 13 W. R. 468. 

210. Agreement to defeat claim.] — Mu- 

rietta V. South American, etc. Co., Ltd., No. 
199, ante. 

Applicant accepting Indemnity .] — See Nos. 202- 
204, ante. 

Collusion between under sheriff & claimant.] — 

See Sect. 3, sub-sect. 3, 0. (A), ante. 


Sub-sect. 3. — Willingness and Ability to 
DISPOSE OP Subject-Matter as Court directs. 

See R. S. C., Ord. 67, r. 2 (c). 

211. Payment into court — Before any step In 
action.]— Qn. ; whether, upon an interpleading 
bill, the money ought not to be actually brought 
into ct. before the motion for an injunction ; 
though the practice seems to have been that it was 
time enough if brought in upon showing cause 
against the motion to dissolve the injunction. 

In a pm’e interpleader bill pltf. never can proceed 
compulsorily by injunction till he has brought the 
money into ct. (Lord Thublow, C.). — Dungey v. 
Angove (1789), 3 Bro. C. C. 36 ; 29 E. R. 393, 
L. C. ; subsequent 'proceedings (1794), 2 Ves. 304, 
L. C. 

212. .] — A bin of interpleader is not 

demurrable, because it does not offer to biing the 
money claimed into ct. But pltf. must bring it 
in, before he takes any step in the cause. — ^M eux 
V. Bell (1833), 6 Sim. 175 ; 68 E. R. 660. 

213. Part payment before adverse 

claim.] — If a part of a sum claimed by the parties 
has been paid to one of them before adverse 
claims made, the adverse claimant has a right to 
have the whole sum he claims paid into ct. on the 
holder applying for relief under the Interpleader 
Act, 1831 (c. 68). — Allen v. Gilby (1834), 3 Dowl. 
143. 

214. Unless otherwise ordered by 

court — Order for payment to authorised person.] — 
Powell v. Sonnet, No. 437, post. 

215. Subject matter chose In action — Disposition 
as court may direct — Equivalent to payment in of 
money.] — Shares are chattels within R. S. C., 


202 iv. 
Hiraull 


. Tulka 

I. L. R. 32 Bom. 692.— IND. 


.] — Jaooanath 
V. Kera (1908), 


PART II. SECT. 4, SUB-SECT. 2. 

207 i. Whai is collusion.] — Flynn v. 
Cooney (1899), 18 P. R. 321.— CAN. 

210 i. ApjAicant assisting claimant 
— Agreement to defeat claim .] — A 
mtgee., under a mtge. wbioh, from 
certain Irregnlaritiee In It, was void 
against subsequent mtgees. or pur- 
chasers in good faith for value, took 

I ) 08 ses 8 ion of the chattels mentioned 
n it, &; secreted them. An execution 
was afterwards issued. & the sberifl 
endeavoured, but was unable, to seize 
the goods. The execution creditor & 
deft, were colluding to d efe a t the 
mtgee.'s claim : — He^ : the sheriff was 
not entitled to an interpleader.— 


OoDKN V. Craig (1884), 10 P. R. 37-8. 
—CAN. 

210 ii. .] — Costello t>. 

Martin (1867), 1 1. R. Eq. 60.— IR. 

PART II. SECT. 4, SUB-SECT. 8. 

k. Securitv — NecessUy for — Claim' 
ant out of jurisdiction.] — Claimant 
tmder an interpleader issue, if out of 
the jurisdiction, is bound to cfiTe 
security.— Walker v. Niles (1870), 3 
Ch. Ch. 108.— CAN. 

l. How given.] — Jn an inter- 

leader action security may be glyen 
y bond ooadltioned to be yold on 

payment to the execution creditor of 
the appraised value of the goods, or 
such other sum as the ct. or 
should direct. — ^Ashdown v. 

(1886), 8 Man, L. R. 37.— CAN, 



m. flow discharged.] — Tal- 

OOTTV. Sl0KLEtiTESL(1861),21U. C. H. 

43.— CAN. 


n. Surety htcoming insolvent 

— Whether claimant barred .] — Upon a 
sherifl’s application, an interpleader 
order was made in the usual terms. Be 
claimant having given security there- 
under by an approved bond for the 
forthcoming of the goods, the sheriff 
withdrew from possession. Before the 
Interpleader issue came to trial the 
goods were sold for taxes, & the surety 
on the claimant's bond beoame in- 
solvent ; — Held : the security had 
nothing to do with the determination 
of claimant’s rights, but only with the 
preservation of the property i>endlng 
the litigation ; Be the ot. had no right 
to make an order hairing the claim in 
default ot giving fresh security 
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Pabt II.— Interpleadee m the High Couet. 


Ord. 67, r. 1, & therefore an interpleader issue can 
be directed in respect of them. 

Pltf. being desirous of selling some shares he 
had in a lifted co., intrusted delta, with the 
certificate^ of ownership & a blank transfer. On 
his withdrawing his authority to sell defts. refused 
to return the documents, & on his bringing an 
action for their recovery, they obtained an inter- 
pleader order on the groimd that B. also claimed 
the shares : — Held : defts., though holding the 
document as agents for pltf., might set up a jua 
iertii for the purpose of obtaining an interpleader 
order. 

Send)le : a chose in action may be the subject of 
interpleader. 

The disposition of a chose in action is equivalent 
to payment in the case of money or transfer in the 
case of goods or of a chattel to which that process 
[interpleader] is applicable (Fry, L.J.). — Robinson 
V. Jenkins (1890), 24 Q. B. D. 275 ; 69 L. J. Q. B. 
147 ; 62 L. T. 439 ; 38 W. R. 360 ; 6 T. L. R. 
168, 0. A. 

Annotationa : — Consd. Exp. Mersey Docks & Harbour Board, 
ri890] 1 Q. B. 546. itdd. Rogrers v. Lambert, [1891] 1 
Q. B. 318. 


Sect. 6.— THE CLAIM. 

Sub-sect. 1. — Who may be Claimants. 

A. The Croton. 

216. Whether Crown can be claimant.] — The 

ct. refused a rule under Interpleader Act, 1831 
(c. 68), applied for by a deft., upon affidavits stating 
that the debts ought to be recovered in the action 
had been, under a writ of extent issued against 
pltfs., returned by the jury as seized for the Crown. 
The provisions of Interpleader Act, 1831 (c. 68), 
do not apply to cases where the Crown i.s a party 
interested.— k)ANDY v. Maugham (1843), 6 Man. 
& G. 710 ; 1 Dow. & L. 745 ; 7 Scott, N. R. 401 ; 
13 L. J. C. P. 17 ; 2 L. T. O. S. 99 ; 7 Jur. 1040 ; 
134 E. R. 1078. 

Annotation Apid. The MogiloH (No, 2), [1922] P. 122. 

217. .] — Deft. S., a licensed victualler, 

& customer of pltfs., who were a firm of brewers, 
deposited with them a sum of money, at int-erest, 
stating at the same time that it was not his 
property, Pltfs. were afterwards induced to 

elieve that the money was the produce of a 
robbery committed on a railway co. They filed a 
bill, alleging that the money was claimed by four 
parties, viz., by deft. S., by another deft. B. as 
trustee of the felon, by the railway co. & by the 
Crown ; & prayed for a decree of interpleader. 
B. S. disclaimed. Defts., the co. & the Crown, 
contended that this was not a proper case for 
interpleader, inasmuch as the co. had consented 
that the money should be paid to the Crown : — 
Held : there being considerable doubts as to the 
title both of the co. & of the Crown, the suit was 
properly instituted, decree made that the Crown 
& the co. should interplead, with directions for 
inquiries as to the title to the sum in question. — 
Reid v. Stearn (1860), 1 L. T. 639 ; 6 Jur. N. S. 
267. 

Annotation .-—DM, The Moglleflf (No. 2), [1922] P. 122 . 


218. .] — Under a writ of fi, fa, token out 

by pltfs., the Sheriff of Lincoln seized two ships 
which pltfs. alleged were the property of their 
judgment debtors, a corpn. styled the Russian 
Volunteer Fleet. The solr. for the Board of 
Trade gave notice to the sheriff that the ships 
were the property of His Majesty & requested the 
sheriff to withdraw. The sheriff thereupon took 
out an interpleader summons directed to pltfs. & 
to His Majesty represented by the Snipping 
Controller : — Held : on the broad principle that 
the King could not be made to submit to the 
jurisdiction of the King’s cts. against his will, the 
ct. could not order an interpleader issue. — 
The Mogileff (No. 2), [1922] P. 122 ; 91 L. J. 
P. 72; 126 L. T. 548; 38 T. L. R. 279; 66 
Sol. Jo. 250 ; 15 Asp. M. L. C. 476, 0. A. 

B. Parties out of Jurisdiction. 

See R. S. C., Ord. 11, r. 8 (a) ; Practice. 

219. Relief available.] — Interpleader upon op- 
posite claims. Interpleader ; all defts. but one 
residing out of the jurisdiction, in Scotland. 
Pltf., ^ter a reasonable time^ having used due 
diligence to bring them in, being decreed to give up 
the subject to the only deft, appearing, protected 
afterwards against the others by injunction, & 
order, that service on the attorney should be good. 
Bill of interpleader sustained upon bills of exchange, 
received by pltf. as agent to procure payment for 
his principal, in Scotland, to whom they were 
remitted against an order for goods, pursued in an 
action of trover by the party, who so remitted 
them, & by attachment in Scotland by a creditor 
of that party. 

It was objected that as G. & the attaching 
creditor are out of the jurisdiction & there is only 
one creditor within the jurisdiction a bill of inter- 
pleader cannot be filed. Upon the authorities 
that proposition cannot be maintained (IjORD 
Eldon, C.). — Stevenson v. Anderson (1814), 2 
Ves. & B. 407 ; 35 E. R. 373, L. C. 

Annotations : — Folld. Martinlus v. Helmuth & Schmitt 
(1815), Coop. G. 245. Consd. Nelson r. Barter (1864), 2 
Hem. & M. 334. Apld. Credits Genmdeuse v. Van Weede 
(1884), 12 Q. B. D. 171. Eefd. East & West India Dock 
Co. r. Littledale (1848), 7 Hare, 57 ; Central Railroad & 
Banking Co. of Georgia v. Mitchell (1 866), 2 Hem. & M. 462 ; 
Monby v. Robinson (1869), 17 W. K. 479. Mentd. Morley 
V. Rennoldson, Morley v. Linksou (1843), 2 Hare, 570 ; 
R. V. Lisrhtfoot (1856), 2 Jur. N. S. 786 ; Larivl6re v. 
Morgan (1872), 7 Ch. App. 550 ; Weldon v. Ciounod (1885), 
15 Q. B. D. 622 ; Re King’s Trade Mk., [1892] 2 Ch. 462. 

220. ,] — Interpleader allowed by a factor 

against both defts. residing abroad, & one not 
appearing. The subject, a policy on a cargo lost, 
for effecting which pltfs. claimed to be reimbursed 
their expenses. — Martinius v. Helmuth & 
Schmidt (1817), Coop. G. 245 ; 2 Ves. & B. 412, n. ; 
36 E. R. 646, L. 0. 

Annotations : — ^Befd. Crawford v. Fisher (1842), 1 Hare, 
436 ; East & West India Dock Co. v. Littledale (1848), 7 
Hare, 57. 

221. .] — Attenborough v. St. Katha- 

rine’s Dock Co., No. 40, anto. 

222. SerWce out of Jurisdiction.] — Van 

DER Kan & Deitizsman v. Ashworth & Co., 
[1884] W. N. 68 ; Bitt. Rep. in Ch. 202. 


Hoga^m V. Gillies (1894), 16 P. R 

^60. — CAN. 

— 7" Whether sole bond 

claimant Sfoffioiont.y — The sole bond, 
approved by the proper officer of th« 
of a chartered bank, claimant of the 
I in an interpleader, ic 

s^^ent security for the forthoominfl 
J;-® soods : it Is not necessary tc 
procure sureties, nor to give proof by 


affidavit of the responsibility of the 
bank. — O ntario Bank v. Merchants 
Bank of Halifax (1901), 21 C. L. T. 
188 ; 1 O. L. R. 235. — CAN. 

p. Surety — Married woman not 
a proper person.] — ^Muliin v. Pascoe 
(1880h 8 P. R. 372.— CAN. 

PART II. SECT. 5, SUB-SECT. 1.— B. 
222 1. Relief available — Service out 


of jurisdiction .] — The ct. has power to, 
& will in a proper case, rive leave to 
issue & serve an interpleader summons 
out of the Jurisdlotion, although no 
writ has been sued out against appot. 
in relation to the subject-matter of the 
proposed interpleader prooeedtngs. — 
CriT OF Dublin Steam Packet Co. v. 


Cooper, [1899] 2 I. R. 381. — IR, 


Intebflbadbb. 
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Sect. 6. — The claim: Svb-sect, 1, B. <fe C,; 
avb-secia. 2, 3 4, -iA .] 

223. .] — WTicre pltfs. sued for goods in the 

possession of deft., & it appeared that a foreiraer 
residing out of the jurisdiction claimed the right 
to the same goods & would probably sue deft, in 
respect of them, the ct. gave deft, leave to serve 
an interpleader summons out of the ji^sdiction 
upon the foreigner. The effect of service^ out of 
the jurisdiction in such a case^ is tg give the 
foreigner notice of the proceedings within the 
jurisdiction, so that he may appear & prosecute 
his claim, or, if he does not appear, so that any 
future claim, prosecuted by him against deft, in 
respect of the subject-matter of the section within 
the jurisdiction may be barred. — Credits Gerun- 
DEUSE, Ltd. v. Van Weede (1884), 12 Q. B. D. 
171 ; 53 L. J, Q. B. 142 ; 48 J. P. 184 ; 32 W. R. 
414, D. C. 

Annotaiicma : — ^Reld. Weldon v. Gounod (1885), 15 Q. B- D. 

622 ; Re Bouron, Ex p. Brandon (1886), 54 L. T. 128 ; 

Re Busfleld, Whaley v. Busfleld (1886), 32 Ch. D. 123. 

224. .] — Henry & Co. v. Engley (1907), 

HaJsbury’s Laws of England, Yol. XVII., p. 697, 
C. A. 

C. Particular Instances. 

225. Agent — Hiring goods to judgment debtor.] 

— In an interpleader issue to try whether certain 
goods were the property of pltf. as against deft., 
the execution creditor, it was proved that the goods 
were, at the time of the seizure, in the possession 
of the execution debtor to whom they had been 
let by pltf. The goods were in fact the property 
of W,, who had lent them to pltf., who was his 
agent, allowing her to let them as owner to whom 
she would : — Held : pltf. had sustained her claim. 

The issue in the present case is not whether the 
goods were the property of [the claimant] 
absolutely, but whether they were hers against 
deft. My impression is that this form of issue 
has been adopted for the express purpose of 
enabling any person lawfully entitled to possession 
to sustain his claim (Pollock, C.B.).— Hreen v. 
Stevens (1857), 2 H. & N. 146 ; 6 W. R. 497 ; 167 
E. R. 61. 

Annotatixma : — Consd. Richards v. Jenkins (1886), 17 

Q. B. D. 544 ; Peake v. Carter, [1916] 1 K. B. 652. 

226. Assignee of equity of redemption of goods.] 

— Usher v. Martin, No. 31, ante. 

227. Bailee — Claiming lien.] — The ct. will relieve 
the sheriff under Interpleader Act, 1831 (c. 68), 
8. 6 in the case of conflicting claims on property 
seized by liim, though that claim is only of a lien 
& not of the whole property. — Ford v. Baynton 
(1832), 1 Dowl. 357. 

228. .] — Goods in the possession of 

A. having been taken in execution at the suit of B. 
against C. an interpleader issue was directed, to 
try whether A., pltf. in the issue, had any property 
in the goods as against B., deft, in the issue : — 
Held : the issue on pltf.’s part was maintained by 
showing a lien on the goods for money due to him 
from C. — ^Rogers v. Kennay (1846), 9 Q. B. 692 ; 
16 L. J. Q. B. 381 ; 11 Jur. 14 ; 115 E. R. 1401. 

229. Cestui que trust — In possession by trustee's 
authority.] — A cestui que trust who is in possession 


of settled goods by virtue of an authority from the 
trustees thereof is entitled to same as aga in st the 
sheriff seizing them for the execution creditor of 
a debtor living in the house wherein such goods 
are, & it is not necessary for the trustees to be 
pai^es to an interpleader issue directed in order 
to determine the right of possession. 

The question merely is who is the right party 
to maintain this action & recover the property 
from the execution creditor. . . * The issue is not 
whether the property abstractedly considered is in 
pltf. but as to whether pltf. has a right to the goods 
as against deft. (Bovill, C.J.). — SCHROEDEB v. 
Hanrott (1873), 28 L. T. 704. 

AnnoialiofM : — Conid. Peake tJ. Carter, [19161 1 K. B. 662. 

Befd. Flude V. Goldberg (1915), 85 L. J. JL. B. 219. 

230. Debenture-holders — Property of company 
seized^ — A limited co. issued debentures secured 
by a floating charge upon all the property of the 
co., & also by a deed which vested in a trustee for 
the beneflt of the debenture-holders the leasehold 
property &, uncalled capital of the co., & gave him 
the right to call upon the co. to vest in him all 
other property of the co. except chattels within 
the meaning of Bills of Sale Acts. Before the 
time for the payment of the amouht secured by 
the debentures nad arrived certain goods of the 
co. chaiged by the debentures were seized by the 
sheriff under a fi. fa. No winding-up resolution 
was passed & no receiver appointed, nor did the 
trustee put in force his powers under the deed, 
but the debenture-holders claimed the goods, & the 
sheriff interpleaded : — Held : the rights of the 
debenture-holders prevailed over those of the 
execution creditor since, the goods seized being 
validly charged with payment of the debentures, 
there was no interest of the co. in them available 
to satisfy the judgment debt. 

The sheriff cannot merely by seizing affect the 
rights of third persons to which property was 
subject when in the hands of the debtor unless, 
indeed, such third persons have debarred them- 
selves from the assertion of such rights (Lord 
Russell, C.J.). — Davey & Co. v. Williamson &; 
Sons, [1898] 2 Q. B. 194 ; 67 L. J. Q. B. 699 ; 
78 L. T. 755 ; 46 W. R. 571 ; 42 Sol. Jo. 626, D. 0 . 

Annotations : — ^Befd. Re London Pressed Hinge Co., Camp- 
bell V. London Pressed Hinge Co., [1905] 1 Ch. 576 ; 

Calmey r. Back, [1906] 2 K. B. 746 ; Norton v. Yates, 

[1906] 1 K. B. 112 ; Evans v. KivaJ Granite Quarries, 

[1910] 2 K. B. 979. 

231. Infant.] — The ct. has power to give a 
sheriff relief under Interpleader Act, 1831 (c. 68), 
though the claimant is an infant.-^LARiDQE v. 
Collins (1839), 7 Dowl. 698 ; 3 Jur. 894. 

232. Married woman.] — S hingler v. Holt, No. 
387, post. 

233. Receiver appointed by court.] — P ukkibs 
V. Holland (1887), 31 Sol. Jo. 702, 0. A. 

234. Goods within jurisdiotlon — Owners 

abroad.] — L evasseub v. Mason & Barry, No. 
23, ante. 

285. Solicitors— Claiming lien for costs.]— Where 
an uncertifleated bkpt. brought an action for work 
done by him, & on a reference a certain sum was 
found to be due to him, which his assignees there- 
upon claimed from deft. ; — Held : on a fresh action 


PART II. SECT. 6, SUB-SECT. 1.— C. 

q. CestAii que trust.] — Connbll v, 
Hiokook (1888), 15 A. R. 618.— CAN. 

282 i. Married wonum .] — Ingram 
V. Taylor (1882), 7 A. R. 216.— CAN. 

r. Attaching creditors.] — Doyl® v. 
Lasker (1866), 16 O. P. 263.— CAN. 

, t. .] — Attaohlng creditors may- 
be “ claimants *' ^tnin Interpleader 
Act. — S tandard Insurance Co, v. 


Hughes (1885), 11 P. R. 220.— CAN. 

a. Execution debtor .] — Although an 
execution debtor dalmlng goods In 
the possession of an oesl^ee In In- 
solvency may sue the ass^ee & 
oblige him to interplead, neither the 
sherlfC nor the execution creditor can 
do 80 . — ^MoMaster V . Meakin (1877), 
7 P. R. 211.— CAN. 

b. Party ctaiming a lien,] — A 


party having a Hen on lands cannot, 
under Interpleader . Act, claim the 
money paid to the sheriil as against 
the execution creditor, even where he 
has relinqulsbed his title to the land to 
enable the owner to carry out a sale, 
is to receive a portion of the purchase 
money. — Federal Bank of Canada e. 
Canadian Bank of Oommbrob (1886), 
13 S. 0. R. 384.— CAN. 

0 . Trustee of married 



Pabt II. — ^Inteepijiader in the High Court. 


476 


being brought by the bkpt. lor the amount, deft, 
might call upon the assimees, by an interpleader 
rule, to support their claim, & upon such rule the 
lien of the bkpt.’s attorney for their costs in the 
former action & the reference ought to be satisfied 
out of the amount claimed. — J ones v. Txjbnbull 
( 1837), 6 Dowl. 691 ; 2 M. & W. 601 ; Murp. & H. 
106 ; 6 L. J. Ex. 166 ; 1 Jur. 638 ; 160 E. B. 
897. 

Annotation : — Consd. Re Meter Cabs, [19111 2 Ch. 657. 

236. Trustee — In possession consistent with 
trust.l — ^When the goods of a deft., who alleges 
that ne holds them solely as trustee, are taken in 
execution, deft., in his character of trustee, may, 
in general, dispute the seizure ; & the sherifi, in 
such case, is entitled to the benefit of an inter- 
pleader rule under Interpleader Act, 1831 (c. 68), 
s. 6. Qu. : whether this would be so, if deft, had 
possessed the ^oods for a long time under circum- 
stances inconsistent with the trust. — Fenwick v. 
Lay COCK (1841), 2 Q. B. 108 ; 1 Gal. & Dav. 632 ; 
11 L. J. Q. B. 146 ; 6 Jur. 341 ; 114 E. B. 43. 
Annotation : — Reid. Re Morgran, Plllg^em v. PUlfirrem (1881), 

18 Ch. D. 93. 

237 . For benefit of creditors.] — When a 

debtor has made an assignment of his property to 
a trustee for the benefit of his creditors generally, 
& When the trustee sets up this deed of assignment 
against an execution creditor, the onus of proving 
that the deed is irrevocable & binding, as against 
such execution creditor, lies on the trustee ; that 
is, the trustee has to prove that the deed has gone 
beyond the stage of oeing revocable, by showing 
that it has been communicated to a creditor, & 
assented to, or at least not dissented from, by 
him. The burden of giving such affirmative 
evidence lies on the person setting up the deed 
against the execution creditor. — ^A dnitt v. Hands 
(1887), 57 L. T. 370. 

238. Trustee In bankruptcy — Added after inter-* 
pleader issue directed.] — If, after an interpleader 
issue has been settled, the execution debtor files a 
petition for liquidation, & the trustee under the 
liquidation claims the goods in respect of which the 
issue has been directed, the trustee will, upon his 
application, be added as a claimant in the trial 
of the issue. — B ird v. Mathews (1882), 46 L. T. 
512, C. A. 


belonging to D., & mtgee. of some chattels also 
belonging to D. } that C. had also an interest in the 
said chattels ; that B., with the assent & con- 
currence of C., had instructed A. to sell all the 
property ; that A. had sold it, & had the money 
in his hands ; & that A. had afterwards received 
a notice that D. had been made a bkpt., Sc that he 
was required by the assignees not to part with the 
money, Sc pra^^g that B., C., Sc the assignees of 
D. might interplead together. To this bill B. 
demurred. The demurrer was overruled. — F arb- 
BROTHER V. Bealb (1849), 3 De G. & Sm. 637 ; 
19 L. J. Ch. 149 ; 14 L. T. O. S. 327 j 14 Jur. 216 ; 
64 E. B. 639. 

241. Though claims unequal.] — ^Where a 

fund in the hands of a stakeholder was contested 
by three parties, one of whom claimed the whole 
of it Sc the other two claimed it in certain propor- 
tions, Sc the stakeholder filed a bill of interpleader 
against the three claimants, the ct. at the hearing, 
dismissed the bill with costs, as against one of the 
parties claiming a part of the fimd, Sc decreed that 
the other twoparties should interplead as to the 
other part. — BToggabt v. Cittts (1841), Cr. Sc Ph. 
197 ; 10 L. J. Ch. 314 : 41 E. B. 466, L. C. 

Annotations: — Mentd. Gloucester Corpn. v. Wood (1843), 

13 L. J. Ch. 64 ; Suisse v. Lowther (1843), 7 Jur. 808. 

Inequality of claims .] — See Sect. 3, sub-sect. 1, 
B., ante. 


Sub-sect. 3. — Substitution and Addition op 

Claims. 

242. Claimant added — After proceedings insti- 
tuted.] — Where a new claim is raised, after a rule 
nisi under Interpleader Act, 1831 (c. 58) has been 
obtained, the sheriff may make the new claimant 
a party to the rule. — Kirk v. Clark (183b), 4 Dowl. 
363. 

243. .] — Ibbotson v. Chandler 

(1841), 9 Dowl. 250 ; H. Sc W. 83. 

244. ,] — Where an interpleader rule 

was obtained, & afterwards a claim was made by 
a curator appointed by the Scottish law to the 
property of a deceased person, the ct. enlarged 
tho rule to enable deft, to make such claimant a 
party thereto. — Walkieir v. Eer (1843), 12 L. J. 
Ex. 204 ; 7 Jur. 150. 

245. .] — ^Bird V. Mathews, No. 238, 


Sub-sect. 2. — Several Claimants. 

239. No bar to relief.] — Int-erpleader upon 
notice of a variety of claims by persons, among 
whom an entire charge upon on estate was split ; 
though no suit instituted ; Sc but one legal right 
of entry : the principle being, not merely that £he 
payment cannot be safely made, but that the 
party, entitled to be discharged by a single pay- 
ment, should not be harassed by a number of 
suits. — ^Angell v. Hadden (1808), 16 Ves. 244; 
33 E. B. 747, L. C. 

Annotations : — Held. Nelson v. Baxter (1864), 2 Hem. & M. 

334 ; G. 8. & W. Ry. r. Corry (1867), 15 W. R. 660. 

240. .] — ^A bill was filed by A. stating that 

B. was a mtgee. with a power of sale, of an estate 


ante. 

246, Plaintiff not proceeding to trial — Substitu- 
tion of plaintiff — Original plaintiff made defendant.] 

— ^Where a pltf. in an issue directed imder Inter- 
pleader Act, 1831 (c. 68) does not proceed to the 
trial of it, the ct. will not permit another person’s 
name to be substituted, without making the 
originally appointed pltf. a party to the rule. — 
Lydal V. Biddle (1830), 5 Dowl. 244 ; 2 Har. Sc 
W. 302. 


Sub-sect. 4. — Requirements as to Claim. 

A. Notice of Claim. 

247. By whom given — Whether by actual 
claimant.] — IjBWis v. Eickey, No. 605, post. 


wom^ claimed an equitable title to 
oertaln groods seixed by the sherlfl, at 
^t of a creditor of her hueband's. 
^ey had been bequeathed to her by 
will, upon whloh the probate had never 
oeen obtained for her separate use, 
& in tmt for her children. The ot. 
airected her to obtain probate for her 
V® as her nominee, & that he 
should be pltf., as a trustee for her, in 
??^i**^,d&eotea to try the rights of 
the parties under biterpleader Act.— 


Burke v . Routledoe (1851), 3 Ir. 
Jur. 148. — IR. 


d. Trustees of intended settle^ 
menf.] —WELLWOOD’S -Trustees v . 
BoswEix (OR Hill) (1866), 19 Dunl. 
Dt. of Sees.) 187 ; 29 So. Jur. 86.— 
kCOT. 


e. 

TON 

561 


TVwstess.l— LBiaHTON V. 

(1867), 6 Maoph. (Ot, of .Seas.) 
i 39 Sc. JUP. 28 


PART II. SECT. 5, SUB-SECT. 2. 

f. Variation of order.] — MER- 


CHANTS Bank v . 
P. R. 117.— CAN. 


Hkbson (1883), 10 


PART II. SKCrr, 6, SUB-SECT. 4.— A. 

ff. Duty of execution creditor — 
Receipt of sheriff's nofioc.}— The proper 
course for an execution on 

receipt of notice from the shc»iu tha* 
a claim has been made to goods seized 
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Intbbfusadsb. 


Sect. 5. — The claim : Sub-sect. 4, B. cfc C. Sect. 6 : 

Sub-sects. 1 <fe2, cfeJg. ; sub-sects, 3 <£? 4, ^.] 

B. Necessity for Wtitiu^. 

See R. S. C., Ord. 67, r, 10. 

C, Particulars. 

See R. S. C., Ord. 67, r, 6. 

248. Necessity for — By claimant.] — A claimant 
called upon by a rule under Interpleader Act, 
1831 (c. 68), to come in & state his claim, must 
give the particulars upon his affidavit to enable 
the ct. to decide even whether he is to be made a 
party to an issue. — Powell v. Lock (1836), 3 Ad. 
& El. 816 ; 1 Har. & W. 281 ; 111 E. R. 433 ; siih 
nom. PowELER V. Lock, 4 Nev. & M. K. B. 852. 
Annotations : — Distd. Angus «. Wootton (1838), 3 M. & W. 

310. Expld. Webster v. Delafleld (1849), 7 C. B. 187. 

249. .] — An affidavit must be made 

by a claunant under Interpleader Act, 1831 (c. .58), 
before an issue can be directed. — P eel v. Wetiter- 
BY (1844), 1 New Pract. Gas. 20 ; 3 L. T. O. S. 205. 

250. By solicitor — Claimant abroad.] — 

Webster v. Delafield, No. 309, post. 

251. .] — Plues V. Capel (1880), 

08 L. T, Jo. 364. 

252. By execution creditor.] — It is not 

necessary for an execution creditor, appearing on 
a motion under Interpleader Act, 1831 (c. 58), to 
produce an affidavit. — A ngus v. Wootton (1838), 

3 M. & W. 310 ; 1 Horn & H. 46 ; 7 L. J. Ex. 82. 

253. By sheriff — Of goods seized.] — A 

sheriff under a writ of fi. fa. seized & took into his 
possession certain goods as the property of deft, 
m an action. The wife of deft, claimed the goods 
seized as her sole & separate property, & applied 
in chambers for an order that the sheriff should i 
deliver particidars of the goods that he had seized. ' 
On the question being referred by the judge in 
chambers to this ct. : — Held : this was a totally 
novel application, & ought not imder the circum- 
stances to be assented to. — B auly v. Krook 
(1891), 65 L. T. 377, D. C. 

264. Effect of — Whether binding on claimant.] 
— ^Vi^ere, upon an interpleader summons by the 
sheriff, a claimant alleges that he is entitled, under 
a bill of sale or otherwise by way of security for 
debt, to the goods seized in execution, & an order 
is made for the sale of the goods & the satisfaction 
of the claim out of the proceeds of the sale, the 
claimant is not entitled to demand from the 
sheriff any sum not included in the particulars of 
claim on which the order was made. — H ockey v. 
Evans (1887), 18 Q. B. D. 390 ; 56 L. J. Q. B. 253 ; 
56 L. T. 179 ; 35 W. R. 265 ; 3 T. L. R. 319, C. A. 
Annotation .— Eefd. Peake v. Carter, [1916] 1 K. B, 652. 

255.^ -— .] — Goods having been seized in 

execution of a judgment recovered against one of 


two partners, the other partner claimed them as 
his sole property. At the trial of an interpleader 
issue directed to try the validity of that claim, the 
jury found that the goods were the property of 
the partnership ; — Held : upon the special facts of 
the case, the claimant was precluded from relying 
upon the title found. — ^Pludb, Ltd. v. Goldberg, 
fl916] 1 K. B. 662, n. ; 85 L. J. K. B. 219 ; 113 
L. T. 846 ; 69 Sol. Jo. 691, 0. A. 

Annotaiion : — Distd. Peake v. Carter, 11916] 1 K. B. 652. 

256. .] — (1) The general rule upon 

the trial of an interpleader issue is that, where a 
claimant claims under a title which he fails to 
prove, he is not thereby precluded from relying 
on the title found. 

(2) In interpleader proceedings it has not been 
the practice of the ct. to treat the exact form of 
the issue as material (Swinpen Eady, L.J.). 

(3) Since the Partnership Act, 1890 (c. 39), the 
partnership goods cannot be seized for a partner’s 
debt, & therefore to prove an interest as partner 
is to prove that the seizure was wrongful as against 
the claimant & the sheriff must withdraw. A 
proper way of deciding whether the claim to such 
an interest is well founded is in my opinion by 
interpleader proceedings & I can see no reason in 
principle or authority why such proceedings do not 
apply to such a claim (Pickford, L.J.). — Peake 
V. Carter, [1916] 1 K. B. 662 ; 85 L. J. K. B. 
761 ; 114 L. T. 273, C. A. 


Sect. 6.~THE APPLICATION. 

Sub-sect. 1. — How Made. 

See R. S. C., Ord. 67, r. 6. 

257. Ordinary summons — In action already 
commenced.] — Reading v. London School 
Board, No. 76, ante. 

258. Originating summons.] — Reading v. Lon- 
don School Board, No. 76, ante. 


Sub-sect. 2. — Time For. 

A, Application by Sheriff. 

See, note, R. S. C., Ord. 67, rr. 10, 17. 

See Sect, 3, sub-sect. 3, C. (rt), ante. 

B. Application by Stakeholder. 

See R. S. C., Ord. 67, r. 4. 

259. Immediately before or after proceedings 
commenced.] — X bill of interpleader ought to be 
filed immediately after or before the commence- 
ment of proceedings at law, & not be delayed till 
after a judgment or verdict has been obtained ; & 


under hia execution, la to make In- 
Qulriea & aatilfy himaoll as to the title 
of claimant Sc within four daya after 
receiving the notice to give notice 
in writing to the sherift that he admits 
or dlaputes the claim, & in the event 
of adxnittlng the claim, he will only be 
liable for the fees Sc expenses incurred 
prior to the receipt of the notice by the 
sherifl. — E dwards v. Sewell (1916), 
33 W. L. R. 271.— CAN. 


k. .] — Turner v. Tymoho- 

RAK (1908), 17 Man. L. R. 687.— CAN. 

l. .] — An objection that a 

writ of attachment was obtained on 
material which did not justify It may 
properly be taken by a claimant on an 
application for an interpleader order. 
—Liverpool v. Taylor, [19201 3 
W. W. R. 62.— CAN. 


PART II. SECT. 6, SUB-SECT, 4.— C 

h. Sufficiency of .] — The bill statei 
that pltf. agreed with A. &; B. to pur 
chase from them certain land upoi 
certain terms ; that he had paid them ( 
portion of the purchase-money ; thai 
A. okdmed the balance. Sc that R.ScH 
also claimed It : — field : the bll 
sufQcienUy disclosed the nature of tht 
opposini: claims. — Tees v. Spbkoi 
(1886)78 Man. L. R. 430.— CAN. 


PART II. SECT. 6, SUB-SECT. 1. 

m. Originating notice.] — There is 
no authority for launching a motion by 
a sherifT for ^n Interpleader order by 
m^ns of an originating notice. — 
^ABODYs, Ltd. V. Peace River 
Packers, Ltd., [1922] 2 W. W. R. 
605. — CAN. 

n. Whether notice necessary,] — In 
interpleader proceedings other than by 
the sheriff it is not necessary for appet. 


for relief by wav of interpleader to 
notify the parties claiming before 
applying for relief . — Re State Eleva- 
tor Co., Ltd., [191712 W.W. R.572.— 
CAN, 

o. In High Court — High Court 
ft: county court claims .] — In case of 
interpleader by a sheriff between two 
claimants, one pltf. in a superior ct. 
suit, the other pltf. in a county ot. 
suit, the application for an interpleader 
order was properly made in the superior 
ct., although the seizure was made 
under the county ct. writ before the 
superior ct. writ chme into the i^erifl’B 
hand. — Strange v. Toronto Tele- 
graph Co. (1879), 8 P. R. 1.— CAN. 


PART II. SECT. 6, SUB-SECT. 8.—B. 

p. After return day of wit.h- 
An application by a stakeholder for 
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therefore, where an interpleading hill was filed, 
after a verdict h^ been obtahied by one of the 
parties, & an injunction had been granted on 
the money being paid into ct. ; the ct. dwsolved the 
injunction, though the answer of only one of the 
parties had come in, pltf. not satisfactorily 
accounting for the delay in filing his bill. — 
CoBNiSH V. Tanner (1827), 1 Y. & J. 333 : 148 
E. B. 699. 

Annotation : — ^Distd. Hamilton v. Marks (1852), 6 De Q. & 
Sm. 638. 


securities did not apply to a mere bailment of 
deeds to secure one of the debts. In such a case 
the proper remedy is by interpleader, & if a 
person having a right to file an interpleader bill does 
not do so, but awaits the suit of one of the 
claimants, he will, if pltf. establishes his claim, be 
ordered to pay the costs of the suit. — Obickmore 
V. Freeston (1870), 40 L. J. Ch. 137, L. JJ. 


260. Alter twice obtaining time to plead.] — 

An action of trover was commenced on Dec. 29, 

& the declaration was delivered on Jan. 12, after 
which deft, twice obtained time to plead : — Held : 
a rule obtained by deft, under Interpleader Act, 
1831 (c. 68), on Jan. 23 was not too late. — ^Barnes 
V. Bank of England (1838), 1 Will. Woll. & H. 
60. 

261. After judgment.] — Cornish v. Tanner, 
No. 269, ante. 

262. Fixing quantum of damage.] — It is 

no objection to a bill of interpleader that it is filed 
after verdict at law, where the effect of the action 
at law was to ascertain the 'quantum of damages 
due on the claim of pltf. at law (a deft, in equity). 
— Hamilton v. Marks (1862), 6 De G. & Sm. 638 ; 
64 E. B. 1278. 

263. .] — Leave given, valeat quantum^ to 

file a bill of interpleader, on an affidavit by the 
solr. of pltfs. that there was no collusion, pltfs. 
being abroad, & the case being pressing. 

L. bought goods, & as he alleged, from M. B., from 
whom M. had ordered them, commenced in Dec. 
an action against L. for the price, & arrested him, 
&, in the Feb. following, obtained a verdict. L. 
obtained from a common law judge stay of execu- 
tion on paying the purchase money into ct., & 
applied for a new trial, which on Apr. 16 was 
refused. He then filed a bill to make M. & B. 
interplead, & for an injunction to restrain the 
taking the money out of ct. The injunction was 
refused. — Larabrie v. Brown (1857), 1 De G. & 
J. 204 ; 23 Beav. 607 ; 26 L. J. Ch. 410, 006 ; 29 
L. T. O. S. 191 ; 6 W. B. 538 ; 44 E R. 702, 
L. JJ. 

264. By consent,] — Interpleader is not 

allowable where final judgment has been given by 
consent, & no other proceeding in the same matter 
is pending. — Stevenson (H.) & Son, Ltd. v. 
Browneli., [1912] 2 Ch. 344 ; 81 L. J. Ch. 694 : 
106 L. T. 994 ; 66 Sol. Jo. 671, C. A. 

265. Failure to apply before claim established — 
Liability for costs of successful suit.] — A mtge. was 
made of estate A. for £300, in which sureties 
joined to secure the debt. Another mtge. of 
estate B. was made by the same mtgor. to same 
mtgee. to secure £1,500 & the title-deeds of other 
property belonging to the mtgor. ’s wife were 
deposited as collateral security for £300, part of 
the £1,600. The first £300 was paid off partly 
by the sureties. Afterwards, the other principal 
security was realised, & the £1,600 paid off. The 
mtgee. resisted the delivery of the deposited deeds 
on the ground that the sureties might have an 
equity against them, & the sureties were made 
parties to a suit for delivery of the deeds. The 
sureties did not assert any claim in the suit i — 
Held: the mtgor. was entitled to a decree for 
delivery of the deeds, & to the costs of the suit 
against the mtgee., & the principle of consolidating 


Sub-sect. 3. — Service of Summons. 

See R. S. C., Ord. 64, rr. 4b, 4d, 4f (3) ; Ord. 
57, rr. 2, 7. 

266. Sufficiency of service — On solicitor of 
claimant.] — To support an application that service 
of subpoena on a bill of interpleader upon the solr, 
who brings the action might be deemed good 
service, it is not only necessary that the party 
applying should state that he knows not where 
pltf. at law is to be met with, & that the solr. has 
refused to appear ; but the ct. req(uires that the 
solr. should be stated to have positively refused 
to inform them where he is to be found, & also that 
the process should have been previously formally 
tendered to him. — East India Co. & Richardson 
V. Collins & Anliffe (1819), 6 Price, 404 ; 146 
E. R. 848. 

267. On wife of claimant.] — Two attempts 

to serve a rule to appear, under Interpleader Act, 
1831 (c. 58), personally, & a service on the wife of 
the claimant, at his dwelling-house, is not good 
service. — Lambert v. Townsend (1832), 1 L. J, 
Ex. 113. 

268. On agent of execution creditor.] — 

(1) Service of a rule to appear, under Interpleader 
Act, 1831 (c. 58), 8. 6, on the agent to pltf. in the 
execution, is good service. 

(2) The ct. win not make any final order in the 
absence of a party, without an affidavit that he 
has been served ■with the rule to appear, 

Qu. : whether a judge at chambers has authority, 
on an enlarged rule of ct., to adjudicate under 
Interpleader Act, 1831 (c. 68), s. 6. Semhle : he 
has. — Phillips v. Spry (1832), 1 L. J. Ex. 115. 


Sub-sect. 4. — Evidence as to Fulfilment op 

Conditions. 

A. Application hy Sheriff. 

See R. S. C., Ord. 57, r. 2. 

269. Necessity for affidavit — Denying collusion.] 

— ^Where the sheriff applies for relief under Inter- 
pleader Act, 1831 (c. 68), he need not in the 
affidavit in support of the application deny 
collusion with the claimants. — Donniger v. 
Hinxman (1833), 2 Dowl. 424. 

Annotation : — Menid. Scott v. Lewis (1835), 6 Tyr. 1083. 

270, ,] — The sheriff need not deny 

collusion, in order to obtain relief under Inter- 
pleader Act, 1831 (c. 68). 

My impression was, that the sheriff being a 
public officer, it was not necessary for him to deny 
collusion in order to obtain relief under the 
statute. ... It appears to me, therefore, that 
the sheriff is entitled to relief on the affidavit he 
has made (Patteson, J.). — Dobbins v. Green 
(1834), 2 Dowl.,609. 

Annot^ion Mentd. Scott t>. Lewis (1835), 6 Tyr. 1083. 


relief after the return day of the writ 
r unlesB the delay be satis 

fMti^y explained. — C olk v. McFaui 
(1844), 1 U. O. E. 276.— CAN. 


PART II. SECT. 6. SUB-SECT. 3. 

Q. Sufficiency of service — On Icnc dr 
land agent of one claimant.] — Sealy r. 
Blundell (1832), Glascock, 177.—®. 


r. Omission to ' serve — Cured hy 
fljwcarance.l— M asun v. Casey (1882). 
1 N. Z. L. R. 138 (S. C.).— N.Z. 
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, 6. — The application : Si^-secU 4, A, <fc £• 
Sect. 7 : Sub-sects. 1 2» -4. <fc (a), (b) dr (c), 

a <& D.] 

271, ,] — ^When the sheriff applies for 

relief under Interpleader Act, 1831 (c. 68), ho need 
not in his affidavit deny collusion with the party.— 
Boond V. Woodall (1835), 2 Cr. M. & R. 601 ; Tyr. 
& Gr. 11 ; 5 L. J. Ex. 9 ; 150 E. R. 266 ; sub nom. 

Bond v. Woodhall 4 Dowl. 351. 

Annotation : — ^FoUd. Roberts v. Asksen (1848), 12 Jur. 440. 

272, .] — A sheriff who applies for 

relief under Interpleader Act, 1831 (c. 68), s. 6, 
need not in his affidavit deny collusion with the 
claimant. — Roberts v. Asksen (1848), 12 Jur. 
440. 

273. .] — In applying for an interpleader 

summons a sheriff need not, as a general rule, 
file an affidavit in support of his application, 
such affidavit being wholly unnecessary, & if he 
does so file an affidavit he will not be entitled to 
the costs of the same. His proper course is to 
wait & see if an affidavit is necessary, in which 
case he can ask for & obtain an adjournment for 
an affidavit to be filed. — Stocker v. Hegoerty 
(1892), 67 L. T. 27 ; 36 Sol. Jo. 490, D. C. 

B. Application by Stakeholder. 

See R. S. C., Ord. 57, r. 2. 

274. Contents of affidavit — Subject-matter of 
claim.] — A party seeking the benefit of Inter- 
pleader Act, 1831 (c, 58), must state in the affi- 
davit, upon which his motion is founded, the 
specific sum or goods in his hands which are 
claimed by a third person. His affidavit must 
also negative any colliision with such third 

claimant. — Butler v. (1833), 3 L. J. C. P. 

62. 

276. — — No collusion.] — Butler v. , No. 

274, ante. 

276. .] — An interpleader bill cannot ' 

be filed without an affidavit by all the pltfs. as 
to no collusion, unless a satisfactory reason can 
be given why some of the pltfs. have not joined 
in such affidavit. — Gibbs v. Gibbs (1857), 6 W. R. 
243. 

277. — I ^ Rebuttal.] — Pitf.’s affidavit of 

no collusion in an interpleader suit cannot be 
rebutted before the hearing by a counter affidavit ; 
& pltf. is entitled, notwithstanding such counter 
affidavit, to an order for payment of the money 
into ct., & for an injunction. Pitf.’s right to this 

rotection is not lost by his filing additional affi- 
avits to verify the statements in the bill ; but 
in a case where a charge of collusion was made 
the ct. put pltf. under an undertaking as to 
damages. — ^Manby v. Robinson (1869), 4 Ch. 
App. 347 ; 38 L. J. Ch. 309 ; 20 L. T. 386 ; 17 
B. 479, L. JJ. 

278. Officer of company as applicant.] 

— ^Where a bill of interpleader is filed by the officer 
of a CO. on behalf of the co., the affidavit annexed 
ought to state, not that pltf. does not collude, but 
that, to the best of his knowledge & belief, the 


CO. do not collude with defts. — Bignold i; Aim 
LAND (1840), 11 Sim. 28 ; 0 L. J. Ch. 266;^ 
B. R. 781. ' 

Annotation: — OoDid. Q. 8. & W. Ry. v. Cony (1867), 15 

W. R. 650. * 

279. By whom affidavit made — Solicitor.]-^ 
Where a bill of interpleader had annexed to it 
only an affidavit of pitf.’s solr. that there was no 
collusion, a demurrer was allowed. — Wood v. 
Lyne (1850), 4 De G. & Sm. 16 ; 64 E. R. 714. 
Annotation .'—CouMi, G. S. & W. Ry. v. CJorry (1867), 15 

W. R. 650. 

280. Applicant abroad.] — L arabrie 

V . Brown, No. 263, ante . 

281. Several applicants with same 

agent — Undertaking by applicants to file.]— 
T^ere in an interpleader suit there are several 
pltfs. residing in different parts of the country, 

there is evidence that they all conducted their 
business through the same agent in London & 
solr., the ct. will allow the bill to be filed upon 
an affidavit of no collusion by such agent & solr. 
only, but will not thereupon grant the ordinaiy 
injunction till- the hearing, but merely an interim 
order for a reasonable time, upon an understand- 
ing that pltfs. will themselves in the meantime 
make the requisite affidavit. — Nelson v. Barter 
(1864), 2 Hem. & M. 334 ; 10 L. T. 491 ; 10 Jur. 
N. S. 611 ; 12 W. R. 857 ; 71 E. R. 493. 
Annotation : — Reid. G. S, & W. Ry. v. Corry (1867), 15 

W. R. 650. 

282. More than one applicant — All ap- 

plicants.] — G ibbs v. Gibbs, No. 276, ante. 

283. Affidavits of some only.] — 

Where it appeared that there was not sufficient 
time subsequently to settling the bill, for all the 
Itfs. to make the usual affidavit as to collusion 
etween themselves & defts., the ct. permitted 
the bill to be filed upon the affidavit of some of 
the pltfs. only. — Glover v. Reynolds (1807), 16 
L. T. 84. 


Sect. 7.— THE ORDER. 

Sub-sect. 1. — In General. 

Jurisdiction to make — Court or Judge.] — See 
R. S. C., Ord. 67, rr, 7-10. 

Masters.] — See R. 8. C., Ord. 67, rr. 7-10 ; 

Ord. 54, r. 12, 

District registrar — Cause or matter proceed- 
ing In district registry.] — See R. S. C., Ord. 36, 

r. 5 (/) ; r. 6. 

284. Decision made under misapprehension of 
facts — Order not drawn up — Order stayed — Issue 
reheard.] — Where an order has not been drawn up, 
whether it were an order made in chambers or in 
ct., the judge has a right, if something is brought 
to his attention which he has not sufficiently con- 
sidered, to stay the drawing up of the order & 
rehear the matter before making a final order 
(Kay, j.). — Re Roberts, Evans v. Thomas, 
[1887] W. N. 231. 

Annotation: — ^Mentd. Rackbam v. Tabnim (1923), 129 
L. T. 24. 


PART IL SECT. 6, SUB-SECT. 4.— B. 

t. Bj/ whom affidavit made — 
Secrete^ of corporation.] -The lessees, 
a oorpn., havlag filed a cause petition 
for interpleader, in wbioh the affidavit 
of no oolln54on was sworn by the 
secretary : — Held : the afiSdavit was 
sufficient.— Grk AT S ouTHioRN Sc West- 
ern Ry. Oo. V . Corry, Turquand 
(1867), 15 W. R. 650.— IR. 

PART U. SECT. 7, SUB-SECT. 1. 

a. Juriadidion to make — Abaeniee 


claimant.] — Willard v. Bloom (1918), 
41 D. L. R. 1 ; 18 O. W. N. ICO. 
—CAN. 

b. Partiea barred.]— Galt v. 

McLean (1890). 6 Man. L. R. 424. — 
CAN. ' 

0 . Contenia of — Direction to pay 
aheriff's coate.] — ^An interpleader order 
may direct payment of the shertfl’s 
costs. — Ashdown e. Nash (1880), 3 
Man. L. R. 87.— CAN. 

d. Beaervation aa to costa .] — 

The costs of an interpleader is^ 


should not be reserved by the Inter- 
pleader order to be disposed of in 
chambers, but should he left to be 
dealt with by the trial Judge. — Grothe 
V . Pkabob (1893), 16 P. R. 432. -CAN. 

•. .] — Where an interpleader 

Issue is directed at the instance of a 
sheriir, the general rule is that the 
order should direct the sherifl to with- 
draw from possession upon payment 
to the sberlfC by claimant of the 
possession money from the date the 
order, not from the date of the 
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Pabt II. — ^Interplbadee m the High Couet. 


286. Ordw exempUng stierlS Irom liability — 
Subsequent rescission of order — Effect of.] — 
Where an interpleader order provided that no 
action should be brou^t against the sheriff, & 
the order was subsequently rescinded owing to 
the default of the execution creditor to return 
the issue : — Held : claimant had no cause of 
action against ^e she^ for the original seizure. 
— Mabtin v. Tritton & Jameson (1884), 1 Cab. 
& El* 226, 0. Ji.m 

Compare No. 443, post 


SUB-SBCJT. 2. — ^Non-Appearance op Parties. 

A. In General, 

See R. S. C., Ord. 67, r. 10. 

286 . One claimant not appearing — Decree 
barring claim — Costs of parties appearing.] — 

Hodges v. Smith (1787), 1 Cox, Eq. Cas. 357 ; 
29 E. B. 1202. 

Annotation : — ^Ezpld. Angell v. Hadden (1809), 16 Ves. 202. 

287 . Recovery of special damage.] — 

Goods consigned to A., & warehoused at the 
London doc]^, were claimed by B. The dock 
CO. required an indemnity of A., the original con- 
signee, before delivering them to him ; A. refused, 
& brought an action of trover, with counts for 
special damage, for the detention. On motion 
by the co. for reUef under Interpleader Act, 1831 
(c, 68), B,, upon due notice, not appearing : — 
Held : the claim of B. against the co. was barred, 
but A. ought not, by reason of the Act, to be pre- 
cluded from recovering for his special damage, 
if any. The rule was made, that on defts. under- 
taking to deliver up the wine, then, if A. should 
accept same, the action should be discontinued 
on payment of costs by defts. ; but if A. should 

o on with the action, the count in trover should 
e struck out, and A. proceed for the special 
damage only. — Lucas v. I<ondon Dock Co. (1832), 
4 B. & Ad. 378 ; 110 E. B. 498. 

288 . Summons to appear — Affidavit of service — 
Necessity for.] — Phillips v. Spry (1832), 1 L. J. 
Ex. 116. 

B, Where Sheriff is Applicant, 

{a) Non-Appearance of Claimant. 

See R. S. O., Ord. 67, r. 10. 

280 . Claim barred a&i. against sheriff.] — 
Bowdleb V. Smith, No. 644, post. 

290 . Claim barred general^.] — On application 
to the ct. by a sheriff under Interple^er Act, 
1831 (c. 68), s. 6, a third party served with the 
rule, & not appearing, is barred by sect. 3 from 
further prosecuting any claim brought in question 
by the rule, as well as where such application is 
made by a deft, under sect. 1. The ct., on such 
application, will, on proper grounds shown, order 
the sheriff, or the execuUon creditor, to pay to a 
third party appearing successfully prosecuting 
his claim, his costs of such appearance. — Ford 
V. Billy (1833), 6 B. & Ad. 886 ; 2 Nev. & 
M. K. B. 662 ; 110 B. R. 1019. 

291 . .] — Pltf., a sheriff, levied u^n cer- 

tain goods in the possession of defts., who were 
agents for their sale, & who proceeded with the 
s^e which had been advertised. Defts., by in- 
advertence, failed to appear upon an inte^leader 
summons taken out by pltf. in the action con- 


cerning which pltf. was obeying the writ of fi. fa.t 
& defts. were barred. They subsequently 
attempted to rescind the order, but failed & their 
appeal to the ct. was also dismissed. This action 
was brought to recover the proceeds of the sale : 
— Held : defts. could not set up as a defence to 
the action the facts by which they claimed to be 
entitled to the goods upon which pltf. had levied. 
— Williams v. Richardson (1877), 36 L. T. 
606. 

292. Subsequent action against barred claimant 
— Defence available.] — ^W iiiiams v. Richardson, 
No. 291, ante. 

Compare No. 406, post. 

See, further. Estoppel, Vol. XXI., pp. 140 el 
seq. 

(b) Non-Appearance of ExecvHon Creditor. 

See R. S. C., Ord. 57, r. 10. 

293. Whether claim barred — As against other 
claimant.] — L ewis v. Jones, No. 158, ante. 

294. As against sheriff.] — L ewis v. Jones, 

No. 158, ante. 

295. Sheriff ordered to withdraw.] — 

Goods, being seized by the sheriff under a fi. ja., 
were claimed adversely to the execution creditor. 
On an interpleader nile obtained by the sheriff 
under Interpleader Act, 1831 (c. 58), s. 6, claimant 
& the sheriff appeared, but not the execution 
creditor. Claimant supported his title by affidavit. 
The ct. refused to order generally that the execu- 
tion creditor should he barred of his demand; 
but made a rule that the sheriff should withdraw 
from possession, & the execution creditor take no 
proceedings against him in respect of the goods 
now claimed. — D oble v. Cummins (1837), 7 Ad. 
& EL 680 ; 2 Nev. & P. K. B. 676 ; Will. Woll. 
& Dav. 682 ; 7 L. J. Q. B. 12 ; 112 E. R. 589. 

(c) Non-Appearance of Claimant and Creditor. 

See R. S. C., Ord. 57, r. 10. 

296. Both parties barred as against sheriff 
Sale of goods to satisfy sheriff’s charges.] — Upon 
a rule of interpleader obtained on behalf of the 
sheriff, neither pltf. nor claimant appearing after 
service of the r^e, the ct. ordered so much of the 
goods to be sold as would satisfy the sheriff’s 
charges, & the rest to he abandoned. — E veleigh 
V. Salsbury (1836), 3 Bing. N. C. 298 ; 6 Dowl. 
369 ; 3 Scott, 674 ; 132 E. R. 425. 

297. .] — Where none of the parties 

appear to a rule obtained by the sheriff under 
Interpleader Act, 1831 (c. 68), the ct. upon motion 
will order the parties to be enjoined from bringing 
an action agamst the sheriff, who is exonerated 
from liability, & will order it to be referred to the 
prothonotary to ascertain what portion of the 
goods in question should be sold to pay the sheriff 
his expenses, poundage, etc. — lie Cambridge 
Sheriff (1836), 6 L. J. G. P. 30. 

C. Where Applicant is Defendant in the Action. 

See B. 8. O., Ord. 67, r. 10. 

Claimant not appearing — Liability for costs.] — 
See No. 667, post. 

D, Effect of Order in Bankruptcy Proceedings, 

See R. S. 0., Ord. 67, r. 10 ; Bankruptcy, 
Vol. IV., pp. 86, 87. Nos. 778-781. 


SF of the Hikin g of tho claim. — 
«. Hazlrwood (1883), 1 
Man. L. R. 31,— CAN. 

wouamson 

(1884), 10 P. R. 286.*-<3AN. 


PART II. SECT. 7, SUB-SECT. 2.— 
B. (a). 

289 i. Claima barred as against 
sheriff . } — ^Wbere a sheriff obtains a 
role oauixig npon parties te sostatn tbedr 


to property seized, & one party 
fails to appear, nla claim as against 
the sheriff is barred. — J ohnsok v, 
Baijdwtn (1844), 1 U. 0. R. 280. — 

CAN. 
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Sect. 7 . — The or der: Sub-sects. 3 (fc 4, A., B, Cj 

Sub-sect. 3. — Subsittution op CLAUtANT 
FOB Defendant. 

See B. S. C., Ord. 67, r. 7. 

298. Power of court to order ,j — A horse, 
pointed out by A., an execution creditor, as the 
property of B., the execution debtor, having been 
seized under aji./o., C., claiming property, brought 
trespass against the sheriff, who applied for relief 
under Interpleader Act, 1831 (c. 58). The ct., 
instead of directing an issue, ordered that the 
action of trespass should proceed, & that A.'s 
name should be substituted for that of the sheriff, 
subject to the terms usually imposed where an 
issue is directed. 

Qu . ; as to the form of an issue, where conse- 
quential damage is insisted on by claimant. — 
Brown v. Ludham (1843), 6 Man. & G. 169 ; 0 
Scott, N. R. 934 ; 1 L. T. O. S. 257 ; 134 E. R. 
852. 

Amuytation: — ^Beld. Carpenter v. Pearce (1858), 27 L. J. 

Ex. 143. 

299. .] — An auctioneer was employed 

to sell land by auction : the purchaser of a lot 
paid a deposit, but, not being satisfied with the 
title, refused to complete the purchase & sued the 
auctioneer for the deposit ; the vendor gave deft, 
notice to hold the money for her, as forfeited. 
Deft, applied to have the vendor made deft. 
The ct., the solvency of the vendor appearing 
doubtful, made the nile absolute, on the money 
being brought into ct. & security for costs being 
given to pltf. ; but refused to order that the costs of 
the original deft, should be paid out of the money. 
— Deller V . PRICKETT (1850), 16 Q. B. 1081 ; 
20 L. J, Q. B. 161 ; 16 L. T. O. S. 212 ; 15 Jur. 
168 ; 117 E. R. 769. 

AnnMaiion : — Expld. Ridgway v. Jones (1860), 1 L. T. 

368. 

300. Limitation of defence of substituted 
defendant.] — Gerhard v. Montagu & Co., No. 15, 
ante. 


Sub-sect. 4. — ^Issue. 

A. In General. 

See R. S. C., Ord. 57, r. 7. 

B. Payment into Court pending Issue. 

See R. S. 0., Ord. 67, r. 7 ; Appendix K, Form 
54. 

301. Whether necessary — Claimant a receiver 



802. Seoond exeeutlon by dlflorent creditor 

—Further payment Into court.]— Where goods 
seized in execution under a judgment have been 
claimed & c l ai m a nt has paid into ct. money to 
abide the event of an interpleader issue between 
himself A; the execution creditor, A the goods are 
again seized in execution by another Judgment 
creditor A again claimed by claimant A an Inter- 
pleader issue is ordered to prevent the goods being 
sold, claimant must pay money Into ct. as security 
to the second execution creditor, A to abide the 
event of the second interpleader. — Kotohib v 
Golden Sovebbiqns, Irro., [1898] 2 Q. B. 164 • 
67 L. J. Q. B. 722 ; 78 L. T. 409 ; 46 W. R. eio’ 
C. A. 

303. Sum insufficient to satisfy Judgment — 
Second execution.] — Haddow v. Morton, No. 688, 
post. 

Sale of goods seized — Notwithstanding payment 
into court.] — See Execution, Vol. XXI., p. 620, 
No. 960. 

Payment out of court.] — See Nos. 437-442, post, 

C. Security for Costs. 

See R. S. C., Ord. 67, r. 15 ; dE:, generally, 
Practice. 

304. When ordered — Ordinary rules as to 
litigants apply.] — Rhodes v. Dawson, No. 314, 
post. 

305 . Claimant insolvent.] — An action 

having been brought by the assignees of a bkpt., 
against a banker, to recover money deposited 
with liim by bkpt., A bkpt. claiming the money 
as trustee of a marriage settlement, alleging it 
to be part of the trust fund, the ct., on an inter- 

E leader rule, directed an issue between bkpt. & 
is assignees, to try whether the money was pari 
of the trust fund, or not, in which the cestui que 
trust was to find security for pltf.’s (bkpt.’s) costs. 
— Frost v. Heywood (1843), 2 Dowl. N. 8. 801 ; 
12 L. J. Ex. 242 ; 7 Jur. 179. 

Annotations : — Reid. Ridgway v. Jones (1860), 0 Jur. N. S. 
223. Mentd. Dimoan v. Caahln (1875), L. R. 10 G. P. 
554. 

306. .] — Ridgway v. Jones, No. 313, 

post. 

807. Claimant out of Jurisdiction.] — A 

party made deft, under an interpleader rule is 
entitled to demand security for costs from a pltf. 
residing beyond the jurisdiction of the ct. — 
Benazech V . Bessbtt (1846), 1 C. B. 313 ; 2 


PART II. sect. 7, SUB'SECT. 3. 

298 i. Power of coiirt to order .] — 
Where a party in the position of a mere 
stakeholder is made a deft, in a suit, 
hts proper course Is to pay the money 
into ot. & ask that the parties really 
interested may be substituted for 
himself as defts. — Assabam Bukteah 
V. Ck>MMBBciAL Transport Assocn. 
(1806), 2 Ind. Jur. N. S. 113.— IND. 

PART IL SECT. 7, SUB-SECT. 4.— A. 

g. Jurisdiction to make.] — The 
master in chambers made an order 
directing an interpleader issue to be 
tried between pltf. & certain attacdilng 
creditors as to the validity of pltf.’s 
Judgment & execution : — Held : the 
issue directed was warranted by Inter- 
pleader Act, 1877, s. 10. — Leech v. 
WILLIAMSON (1884), 10 P. R. 226. — 
CAN. 

h. feme in aeneral terms — Claim- 
ant restricted to original claim.}— 
Thompson v. Db Lissa (1881), 2 
N. 8. W. L. R. 166.— AUS. 

k. How framed.] — The proper 


frame of an interpleader issue between 
clain^t & an attaching creditor is 
whether the goods attacmed were at 
the time of seizure the property of 
olaln^t as against the attach Ing 
orator & not as against the absconding 
de^r.— Doyle v. Lasker (1866), 10 
C. P. 263.— CAN. 

1- “ — 0 — Montgomery v. Hun- 
ter, (1919] 2 W. W. R. 461.— CAN. 

m. ^me for making .] — Where no 
time has been limited by an inter- 
pleader order for pltf. to make up the 
Issue, the ct. will order the issue to be 
made up by olaimants by a certain 
^y, or on default thereof to be barred 
from prosecuting the claim. — Shikls 
V. Davis (1850), 6 U. C. R. '628.— CAN. 

n Failure to make.] — Upon the 
application of a shei^, an interpleader 
order made, directing an issue 
m be tried between the claimants 8c 
creditors ;—J5/cW ; the 
sheriff had no status to apply for an 
order barring olaimants, on wie ground 
that they had not complied with the 
terms of the order. — EI bnt Sc Brown, 


Ltd. V. Brknton (1913), 26 W. L. R. 
161 ; 16 D. L. R. 92 ; 6 Saak. L. R. 
277.— CAN. 

PART II, SECT. 7, SUB-SECT. 4.— B. 

o. Whether necessary.] — The gross 

{ >roceeds of a sale of goods in an 
nterpleader matter should be paid by 
the ^erlff into ot. without deducting 
anything for his expenses. — O ntario 
Bank v. Revell (1886), 11 P. R. 240. 
—CAN. 

PART II. SECT. 7, SUB-SECT. 4.— C. 

806 i. When ordered — Claimant in- 
solvent .] — Interpleader Act, 1877, s. 10, 
does not place a sheriff in a more 
advantageous position than an ordinary 
suitor, Sc the fact that a claimant is a 
married woman 8c In financial straits, 
is not a CTound for ordering security 
for the sherifl’s costs. — Sweetman v. 
Morrison (1884), 10 P. R, 446.— CAN. 

807 I. Claimant out of juris- 

diction .] — Bruce v. Ancient Order of 
United Workmen (1906), 11 O L- li. 
633 ; 7 0. W. R. 177.— CAN. 



Pabt II. — ^Interpleader m the High Court. 481 


Dow. & L. 801 $ 1 New Pract. Oaa. 164 ; 14 L. J. 
0. P. 148 ; 4 L. T. O. S. 874 ; 9 Jur. 376 ; 136 
E. R. 560. 

Annotations : — ^Diftd. Belmonte e. Aynard (1879), 4 C. P. D. 
221. Rhodes v. Dawson (1886), 16 Q. B. D. 548. 

808. .] — WuxiAMS V. Oboslino, No. 

316, po«<. 

809 . ^ ,] — Upon an application for a 

rule or order under Interpleader Act, 1881 (c. 68), 
an affidavit by claimant himself, in support of 
his claim, is not indispensable. Semble : no affi- 
davit at all is nec€M3sary. 

The sherilT having seized goods under a fi, fa.^ 
a claim was made on behalf of A., who was 
resident in Paris. Upon an interpleader summons, 
A.’s attorney made an affidavit, that he had been 
informed, &, from documents, vouchers, & receipts 
in his possession, believed, that the goods seized 
were the bond fide property of A. : — Held : this 
was a sufficient maintaining of the claim, to 
justify the judge or the ct., on the judge’s refusal, 
in directing an issue ; & it was made part of the 
rule, that claimant should give security for costs. 
— ^Webster v. Delafield (1849), 7 C. B. 187 ; 
6 Dow. & L. 697 ; 18 L. J. C. P. 186 ; 13 Jur. 635 ; 
137 E. R. 76. 

Annoiaixon Eefd. Poake r. Carter, [1916] 1 K. B. 652. 

310. .] — Attenborough v. St. 

Katharine’s Dock Co., No. 40, ante. 

311. .] — In the case of a person 

claiming against a fund in ct. under an inquiry 
in ordinary circumstances, the ct. will not order 
security for costs to be given by a claimant who 
is a foreigner resident out of the jurisdiction ; 
but where the circumstances are such that claimant 
is in the position of pltf. he will be ordered to give 
security, the case being then analogous to a case 
of interpleader. — Be Milward & Co. [1900] 1 
Ch. 406 ; 69 L. J. Ch. 247 ; 82 L. T. 339, C. A. 

See^ ataOi No. 318, post. 

312. Solvency of claimant doubtful.] — 

Deller V. Prickett, No. 299, ante. 

813. Discretion of court.] — Pltf., the 

assignee of an insolvent debtor, sued deft, for 
the proceeds of goods intrusted to him by 
the insolvent before his insolvency, for sale. 
The insolvent claimed them as exor., & the 
assignee & the insolvent were ordered to inter- 
plead, on deft, bringing the money into ct. The 
ct. refused to make it a condition of the order, 
that the insolvent or deft, should give security 
for costs. — R idgway v. Jones (1860), 29 L. J. 
Q. B. 97 ; 1 L. T. 368 ; 6 Jur. N. S. 223 ; 8 W. R. 
185. 

See , further . Practice, 

314. Who may be ordered to give — Real position 


of parties to be considered.] — In considering 
whether parties to an interpleader issue ought to 
be reqi^ed to give security for costs, the rules 
applicable to ordinary litigants to be observed, 
even although the interpleader proceedings have 
imt been instituted by a sheriff ; & in applying 
those rules the question, whether a party to an 
interpleader issue is to be teeated as a pltf. or as 
a deft., must be decided b^jmhe real merits of the 
case, & not by the mere fomi of the issue itself. 

Deft, entered into a contract with R., for the 
execution of certain repairs to her residence. 
R. employed pltf. to do the work. Afterwards a 
petition imder the Bkpcy. Act, 1893 (c. 52), was 
presented against R., & a receiving order was 
made. Pltf. thereupon commenced the present 
action to recover the cost of the work, & deft, 
having mtei^leaded, it was ordered that the 
amount in dispute should be paid into ct., & an 
interpleader issue was directed in which R, should 
be pltf. & pltf. in the action deft. The creditors 
of R. accepted a composition in satisfaction of 
their claims, & he was not adjudged a bkpt. 
The Q. B. Div. having ordered that R. should 
^ve security for the costs of the interpleader 
issue : — Held : the order was wrongly made, & 
must be set aside. 

In considering whether parties to interpleader 
proceedings ought to be required to give security 
for costs, the rules applicable to ordinary liti- 
gants ought to be observed (Lindley, L.J.). — 
Rhodes v. Dawson (1886), 16 Q. B. D. 548 ; 65 
I.. J. Q. B. 134 *, 34 W. R. 240 ; 2 T. L. R. 255, 
C. A. 

Annotations : — Apld. Cook v. Whellock (1890), 24 Q. B. D. 
658. Befd. Maatachappij Voor Fondsenbezit v. Shell 
Transport & Trading Co., [1923] 2 K. B. 166 ; Knight t?. 
Ponsonby, [1925] 1 K. B. 645. Menid. lie Sartoris’s 
Estate, Sartoris v. Sartoris, [1892] 1 Ch. 11 ; Re Smith. 
Ex p. Mason, [1893] 1 Q. B. 323 ; Re Berry, DufBeld v. 
Williams, [1896] 1 Ch. 939 ; Paterson v. Gas Light 
& Coke Co. (1896), 74 L. T. 280 ; Blackett v. Blackett. 
[1902] P. 170; Re Teale, Ex p. Blackburn (1912), 106 
L. T. 893. 

315. Defendant in issue — Substantial 

plaintiff.] — Pltf, resided in Scotland &, having 
obtained judgment, issued a fi . fa . under which 
the sheriff was in pos.session of the goods of deft., 
when the latter became bkpt., & his assignees 
claimed the goods. The sheriff applied to a judge 
under Interpleader Act, 1832 (c. 58), who ordered 
the assignees to take the goods ; & upon paying 
the amount of the execution into ct. an issue was 
directed to be tried between the assignees, pltfs., 
& the execution creditor : — Held : deft, in the 
issue must give security for costs. — Williams 
I V. Crosung (1847), 3 C.*B. 957 ; 4 Dow. & L. 


1 . • 1 — In on Inter- 

Pl^^der issue between an. execution 
creditor 8c a foreign oladmant the latter 
was ordered to give security for costs. — 
Ad AN AO Grain Co., Ltd., Trustee 
V. International Grain, etc. Co., 
Skars, [1923] 1 W. W. R. 265. 

LAN. 

Defendant out of juriS” 
■*J — Under Ord. 63, r. 6, a deft, 
put of the jurisdiction may be 
wxT- ^ 8^"^® security for oosts. 
Wnore a party has been made deft, 
mterpleader order, an appUoa- 
imn for security for costs may be made 
,^“'1 the interpleader order has been 
fj^ted.-— Rosa v. MoDouqall (1893), 
40 N. S. R. 133.— CAN. 

hf jurisdiction.] 
to there being no rule In 
®hnllar to theEnglish rule, 
no power to order seourity 
I to an Interpleader issue, 
one of the parties is out of the 


jurladlotion.— Canadian Bank of Com- 
merce V. Middleton (1887), 12 P. R. 
121.— CAN. 

p. .1 — Security for costs 

may bo ordered in interpleader pro- 
ceedings. The party substantially 8c 
to fact moving the proceedings, whether 
pltf. or deft, in the Interpleader Issue, 
should, if resident out of the Juris- 
diction, rive seourity to the opposite 
party . — Re Ancient Order op 
foresters 8c Castner (1890), 14 
P. R. 47.— CAN. 

t. Not until issue 

directed,] — Pending an interpleader 
summons, an order was made for the 
examination of claimant upon an 
affidavit filed by her. Thereupon 
olalmant applied for 8c obtained an 
order staying proceedings until seourity 


J.— >VOL. XXIX. 


the ooimty ot. : — Held : no order for 
seourity could be made until an issue 


was directed. — Buchanan v. Camp- 
bell (1890), 6 Mon. L. R. 303. — CAN. 

a. Execution creditor defen- 

dant — Effect of delay.] — An execu- 
tion creditor made deft, to an Inter- 
pleader issue, may be ordered to give 
seourity. — Lovell v. Wardroper 
(1868), 4 P. R. 265.— CAN. 

313 I. Discretion of court .] — 

McPhillips V. Wolf (1887), 4 Man. 
L. R. 300.— CAN. 


813 ii. .] — ^A party to an 

nterpleader issue may be ordered to 
Ive security for oosts. — Swain t>. 
ITODDART Q888). 12 P. R. 490.— CAN. 


b. Party out of juris- 

diction.}— In a sherifl's interpleader 
the party out of the jurlsdlotion, 
whether claimant or execution creditor, 
may be ordered to rive security for 
costs to his opponent to the issue. — 
Knicjkkbbookkr Trust Co. of New 
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iNTERPIiBADER. 


Sect, 7 . — The order : Sub-sect. 4, C , ; sub-sect, 6, 
-4m B. & C,; sub-sects. 6, 7 & 8, A.^ B. <fc C.] 


660 ; 2 New Pract. Cas. 112 ; 16 L. J. C. P. 112 ; 
8 L. T. O. S, 390 ; 136 E. R. 384, 

Annotations : — Folld. Tomlinson v. Land & Finance Corpn. 

(18S4), 14 Q. B. D. 539. Apld* Rhodes v. Lawson (18^), 

36 Q. B. D. 648. 

316. .] — In an interpleader 

issue directed upon application by a sheriff, 
who has received a notice of a claim to goods 
seized by him under a writ of fi. fa, in execution 
of a judgment, both pltf. & deft, in the issue are 
really in the position of pltfs. in an ordinary 
action, &, therefore, deft, in the interpleader issue 
may be ordered to give security for costs in any 
case in which a pltf. may be so ordered, & the 
rule, that a deft, cannot be compelled to give 
security for costs, does not apply. — Tomlinson 
V. Land & Finance Corpn. (1884), 14 Q. B. D. 
639 ; 63 L. J. Q. B. 661, C. A. 

Annotations : — Apld. Maatechapplj Voor Fondsenheelt r. 

Shell Transport & Trading Co., [1923] 2 K. B. 166. Bsfd. 

Rhodes v. Dawson (1886), 16 Q. B. D. 648. 


817. 


Claimant substituted as defendant.]- 


Delt-eb V. Pbickett, No. 299, ante. 

318. Plaintiff out of jurisdiction — At In- 

stance of defendant interested as plaintiff.] — 

Where one of defts. in an interpleader issue is 
really interested in the result thereof as a pltf., 
he is not entitled to call upon pltf. in the issue to 
mve security for costs upon the ground that the 
latter is a foreigner residing abroad. — Belmonte 
V. Aynabd (1879), 4 C. P. D. 362 ; sub nom. 
Belmonte v. Gutschow, 27 W. B. 789, C. A. 
Annotations Distd. Tomlinson v. Land Finance Corpn. 
(1884), 14 Q. B. D. 639. Consd. Maatschappij Voor 
Fondsenbezit v. Shell Transport & Trading Co., [1923] 
2 K. B. 166. Refd. Rhodes tJ. Dawson (188^, 16 Q. B. D. 
648 ; He Mllward, [1900] 1 Ch. 406. 


319. Increase of security — Jurisdiction to order.] 

— Qu. : where, upon an interpleader, a party has 
been let in to defend on the condition of his paying 
the money into ct. & giving security for costs to 
an amount to be fixed by the master, on whose 
decision security has been given to a certain 
amount, if the ct. can order that security to be 
increased. At all events, the ct. will not do so 
merely because it turns out that, by reason of 
commissions or from other causes which were 
not unforseen when the master settled the amount 
of security, the costs are likely to exceed the 
amount for which the security was given. — 
Foster v. Colby (1857), 27 L. J. Ex. 66. 

Annotation : — Apld. Haseltine v. Watkins (1868), 28 L. J. 

Fx. 40. 


820, Non-compliance with order — Effect of.] — 

A sum of money had been paid into ct. to await 
the result of an interpleader issue ; the execution 
creditor who was deft, in the issue lived abroad, 
& was ordered to provide security for costs, & 
for that purpose proceedings were stayed. Aboxit 
five months afterwards, as no security had been 
^ven, the ct. granted the claimant leave to sign 
judgment for the money in ct., unless deft, found 
security in a fortnight. — M eun v. Dumont (1869), 
20 L. T. 366 ; 17 W. R. 673. 

Annotation: — ^Befd. Tomlinson v. Land Sc Finance Corpn. 
(1884), 63 L. J. Q. B. 661. 


SuB-SEOT. 6 . — Summary Decjision, 

A. In General, 

See R. S. C,, Ord. 67, rr. 8, 9. 

821. What amounts to — Decision to dispose of 
claim in a summary manner.] — Bryant v. Read- 
ING, No. 446, post. 

822. .] — Harbottle v, Roberts, 

No. 457, post. 

828. Decision under R. S. C., Ord. 67, r. 9 — 

Without directing issue — Or stating case .] — Be 

Tarn, Tarn v. Tarn, No. 466, post. 

824. .1 — Where an inter- 

pleader proceedings a ju(^e decides the question 
as one oi law under R. S. C., Ord. 67, r. 9, without 
directing the trial of an issue, or ordering a special 
case to be stated, his decision is a summary de- 
cision within C. L. P. Act, 1860 (c. 126), s. 17, & 
is not subject to appeal even by leave. — Van 
Laun & Co. V. Baring Brothers & Co., [1903] 
2 K. B. 277 ; 72 L. J. K. B. 756 ; 89 L. T. 120 ; 
62 W. R. 59, C. A. 

Annotations : — ^Ezpld. & Apld. Harbottle v. Roberts, [1906] 

IK. B. 672. Refd. Cox v. Bowen, [1911] 2 K. B. 6il. 

825. When made— Ownership of goods clear.] — 

Discount Banking Co. of England & Wales 
V. Lambarde, No. 9, ante. 

Whether appeal lies.] — See Sect. 10, post. 

B. Jurisdiction. 

See R. S. C., Ord. 67, rr. 8. 9. 

826. Subject-matter in dispute over £50.1 — 
The practice in chambers not to try an inter- 
pleader matter summarily where the value of the 
thing in dispute is over £60 is not a rigid rule of 
law, but a rule of practice not to be lightly departed 
from except in an exceptional case like this, where 
the judge thinks that he ought to deal with the 
case in a summary way under Ord. 67, r. 8. — 
Victor v. Cropper (1886), 3 T. L. R. 110, C. A. 

827. .] — Harbottle v. Roberts, No. 457, 

post. 


C. Consent of Parties. 

See R. S. C., Ord. 67, r. 8. 

328. Necessity for.] — The ct. has no power 
under the Interpleader Act, 1831 (c. 68), to dis- 
pose summarily of the matter in dispute between 
the parties, who appear on the sheriff’s rule, with- 
out the consent of both pltf. & claimant. — Cur- 
lewis V. PococK (1836), 6 Dowl. 381. 

329. .] — Harrison v. Wright, No. 331, 

post. 

330. Must appear on face of order.] — Harri- 
son V. Wright, No. 331, post, 

331. Not appearing on face of order — Award 
acted on by parties.] — The goods of a debtor, 
seized hj the sheriff under an execution, having 
been claimed by a third party, the sheriff brought 
pltf. & claimant before a judge, who decided that 
the property belonged to claimant, & ordered pltf. 
to pay the costs of claimant & of the sherin, & 
the goods to be delivered up to claimant. The 
order was not stated on the face of it to have 
been made by consent, but was, in fact, so made ; 
& pltf. paid the costs accordingly, but having 


York v. Webster (1896), 17 P. R. 189. 
—CAN, 

w. .1 — Work- 

MEIBTER V. HeALY (1876), I. R. 10 
O. L. 450.— IR. 

820 1. Non-compliance ioUh order — 
Effect of.] — Deft. In an interpleader 
iBsue was ordered to ffire security for 
costs. After long delay an order was 
made that ho do give security within 
a limited time or that Us ol a-im be 
barred.-— C anadian Paocfio Rt. Co. 


V. Forsyth (1885), 3 Man. L. R. 46. — 

CAN. 

830II. .] — RoWBV.MAXtTIN 

(1890), G Man. L. R. 616,— CAN. 

d. ApplioaHon for — How intUuled.] 
— An application for seoiuity for costs 
of Interpleader proceedings, made after 
the issue of the interj^eader order, 
must be styled not in the original 
cause, but In the interpleader Issue. — 
MoMaster V. Jasper (1886), 8 Man. 
L. R. 606.— CAN. 


PART IL SECT. 7, SUB-SECT. 6.— B. 

826 i. Sy^eot-matter in dispute over 
£60.]— He Welsh, Welsh v, bailey & 
Vincent (1902), 22 N. Z. L. R. 687.— 
N.Z. 


PART IL SECT. 7, SUB-SECT. B.— C. 

880 I. Mwt^pcar on fact of 
— Bank or Hamidton v. 

(1888), 16 A. R. 600.— CAN. 
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discovered that there was other property in the 
debtor’s possession not belonging to claimant, 
he ruled the sheriff to return the writ, & on his 
returning nulla bona, brought an action for a false 
return : — Held : (1) the judge had no power under 
Interpleader Act, 1831 (c. 68), to make such an 
order without the consent of the parties ; 
(2) although the order in question was bad under 
Interpleader Act, 1831 (c. 68), as no consent 
appeared upon the face of it, still that it was binding 
upon the parties as a decision of the judge in the 
nature of an award, & made by consent. — 
Habrison V. Wright (1846), 13 M. & W. 816 ; 2 
Dow. & L. 696 ; 14 L. J. Ex. 196 ; 163 E. R. 342. 

Annotationa : — ^Reld. Howard v. Goseet, Gosset v. Howard 
(1847), 6 State, Tr. N. 8. 319; Dale’s Case, Enra.ght’8 
Case (1881), 6 Q. B. D. 376. 


SiTB-SBCT. 6 . — Special Case. 

See R. S. C., Ord. 67, r. 9. 

332. Master’s note on facts.] — Newman v. 
OUGHTON, [1911] 1 K. B. 792 ; 80 L. J. K. B. 
673 ; 104 L. T. 211 ; 27 T. U R. 264 ; 65 Sol. Jo. 
272, D. C. 

Annotation — Mentd. Edgelow v. MacEIwee, [1918] 1 K. B. 
205. 

For rules relating to special cases, see R. S. C., 
Ord. 34 ; <Sc, generally, Practice. 


Sub-sect. 7. — Transfer to County Court. 

See Supreme Court of Judicature Act, 1884 
(c. 61), s. 17 : tfc, now. Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 204. 

838. What may be transferred — Whether mere 
issue for trial.] — Vizard v. Gill, Vizard v. Maule 
(1898), 95 L. T. Jo. 255. 


-sect. 8. — Sale. 

A. Discretion of Court to Order. 

See R. S. C., Ord. 67, r. 12. 

834, When Just & reasonable.] — Where a 
person claims as absolute owner goods which have 
been seized in execution, & the sheriff interpleads, 
the ct. or a judge has jurisdiction to order a sale 
of the goods & payment of the proceeds into ct., 
if it seems just & reasonable to make that order. — 
Paquin, Ltd. v, Robinson (1901), 85 L. T. 6, 
0. A. 

See, also. No. 326, ante. 


B. When Court will Order, 

See R. S. C., Ord. 67, r. 12. 

836. Special circumstances.] — ^An order will not 
be made for the sale of goods seized in execution 
under C. L. P. Act, 1860 (c. 126), s. 13, except in 
special circumstances, nor, sewible, unless the 
value of the saleable goods is shown to exceed the 
amount of the secured debt. — Pearce v. Watkins 
(1861),2F. &;P. 377. 

388, Secured debt — Value of saleable goods 
exceeding amount of debt.]^ — Pearce v. Watkins, 
No. 836, ante, 

887. — — .] — ^A debtor ^ve a bill of sale 

or goods as security for a loan. The sheriff having 


taken the goods in execution on behalf of a judg- 
ment creditor of the grantor, the grantee gave the 
sheriff notice of his claim. The sheriff took out 
an interpleader summons & on the same day a 
receiving order in bkpcy. was made against the 
grantor, & he was afterwards adjudged bkpt. 
The official receiver did not claim the goods under 
Bkpcy. Act, 1890 (c. 71), s. 11, but appeared on 
the hearing of the interpleader summons & 
concurred with the judgment creditor in asking 
for a sale under R. 8. 0., Ord. 67, r. 12, & an order 
for the sale was accordingly made. It appeared 
on the evidence that the sale of the goods by the 
sheriff was not likely to produce enough to pay 
what was due on the bill of sale ; — Held : assuming 
Ord. 57, r. 12, not to be defeated by Bkpcy. Act, 
1890 (c. 71), a sale ought not to be ordered & as 
it was very doubtful whether the goods would 
realise enough to pay the bill of sale holder, & 
neither the official receiver nor the judgment 
creditor were willing to redeem or to give a 
guarantee against loss if the proceeds of sale 
proved insufficient, the proper course was to order 
the sheriff to withdraw. 

Semble : Bkpcy. Act, 1890 (c. 71), only puts an 
end to an execution at the option of the trustee 
in bkpcy., & if he chooses to assert his rights under 
that sect, the execution creditor has none ; but 
if the trustee instead of asserting his lights, sup- 
ports the execution creditor, sect. 11 does not 
invalidate the execution. 

There are three cases which arise in practice. 
First of all, the case where the security is ample 
1 & where the bill of sale holder tries to assert ELis 
rights so as to defeat the execution creditor. 
That is the common case which C. L. P. Act, 
1860 (c. 126), B. 13, was intended to rectify. . . . 
That is a plain case ; in such a cose a sale will be 
ordered. The next case is where the security is 
plainly deficient. Then if there were a sale there 
would not be a surplus, whence it follows that the 
only proper course is to direct the sheriff to with- 
I draw. . . . The third case is somewhat more 
* difficult. When it is doubtful whether the security 
is sufficient to pay off the secured creditor or not, 
what is the right course to take ? The proper 
course in such a case is for the ct. to say “ unless 
the execution creditor will guarantee the secured 
creditor against loss by sale, we will not order the 
sale ” (Bindley, M.R.).-— Stern v. Tegnbr, 
[1898] 1 Q. B. 37 ; 66 L. J. Q. B. 850 ; 77 L. T. 
347 : 46 W. R. 82 ; 42 Sol. Jo. 31 ; 4 Mans. 328, 

C. A. 

Annotations : — ^Befd. Paqiiln v. Robinson (1901), 85 L. T. 5. 

Mentd. Rt Davlee, Ex p. Equitable Investment Co. (1897), 

4 Mans. 358. 

388. Security deficient — Sheriff ordered to 

withdraw.] — Stern v, Tbgner, No. 337, ante. 

389. Sufficiency of security doubtful — On 

guarantee against loss by execution creditor.] — 
Stern v, Tegner, No. 337, arde, 

C. Appointment of Receiver in lieu of Sale, 

See R. S. 0., Ord. 67, r. 12. 

840. Discretion of court to order.] — An 
interpleader issue being ordered to try the right 
to goods seized in execution, the ct. or a judge 
may, under Jud. Act, 1873 (c. 66), s. 26 (8), & 
R. S. C., Ord. 67, r. 15, order that, instead of a 
sale by the sheriff, a receiver & manager of the 


PART H. SECT. 7, SUB-SECT. 7. 

^ county court — 
Wh^h^ subsequent tramfer by conatn 
to an<4her county court permi^le.h- 
Anl^rpleader Isroe & all BubBeqtumi 
proceedings were transferred to tb( 


county ot. of M. By a aubsequent | 
order made on oonsent. the trial of 
such issue was withdrawn from M., 

& a speoial case was agreed on, Sc the 
venue changed from Jl. to Y., where 
the apeoial case was argued : — ntla : 


the transfer to the M. county ot. was 
‘final, Sc there was no Jurlsdiotlon to 
transfer the issue or any part of it, 
or to change the venne to any other 
oounty ot. — Ootnk v. Lee (1887), 14 
A. R. 608.— CAN. 
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Interpleader. 


Sect, 7. — T?ie order: Svb-eect, 8, C., D., E.y F, <fe 
G. ; svb’Sect. 9, ^ . <fc B. ] 

property be appointed. — Howell v. Dawson 
(1884), 13 Q. B. D. 67, D, 0. 

Annotation : — Reid. Paquln v. Robinson (1901), 85 L. T. 5. 

D. Duties and Liabilities of Sheriff. 

See R. S. C., Ord. 67, r. 12. 

341. Whether bound to interplead — Claim under 
bill of sale — Right of sheriff to withdraw.] — 

Scarlett v. Hanson, No. 121, ante, 

.J See^ alsOt Sect. 3, sub-sect. 3, ante, 

E. Application of Proceeds of Sale. 

See R. S. C., Ord. 67, rr. 12, 16. 

342. Claimant claiming under bill of sale — 
Interest.] — A sheriff seized goods in execution under 
a judgment of the High Ct. The goods were 
claimed by the grantee of a bill of sale as security 
for a debt due to him from the judgment debtor. 
The debt was payable with interest at a high rate 
per cent, by instalments extending over a period 
of several months the greater pari of which had 
not expired. The sheriff interpleaded, & a judge 
at chambers on the application of the judgment 
creditor under R. S. C., Ord. 67, r. 12, ordered the 
sale of the goods & the payment to claimant 
of the balance of his debt with interest at the agreed 
rate but only up to the time of such payment. 
On appeal ; — Held : the power of the judge to 
make an order as to the application of the proceeds 
of the sale upon such terms as may be just was not 
limited by the practice of the cts. of equity in 
suits for redemption ; the judge had power to 
make the order & the order was just. — Forster v, 
Clowser, [1897] 2 Q. B. 362 ; 66 L. J. Q. B. 693 ; 
76 L. T. 825, C. A. 

Annoiaiiona: — Coxud. Stem v. Tegiier (1897), 4 Mans. 328. 

Apld. West V. Diprose, [1900] 1 Ch. 337. Refd. Me Davies, 

Ex p. Equitable Investment Co. (1897), 77 L. T. 567 ; 

Wlckens r. Shuokbur^h (1898), 78 L. T. 213. 

343 . ,] — Principal & interest secured 

by bill of sale were payable by equal monthly 
instalments. The borrower authorised the lender 
to sell, & out of the proceeds deduct the amount 
for which she was “ liable ” ; — Held : on sale 
interest ceased to run, & the lender was entitled to 
retain unpaid principal & interest to date oidy. 

In my view, I ought to apply exactly the same 
principle to a sale under that authority as I should 
apply in case of a sale by the mtgee. under a power, 
or m distributing the proceeds of a sale by a sheriff 
under the interpleader rule. ... I hold that from 
the moment the money was received interest 
ceased to run. I intend to follow the rule laid 
down in Forster v. Clowser^ No. 342, ante (Cozens- 
Hardy, j.). — West r. Diprose, [1900] 1 Ch. 337 ; 
69 L. J. Ch. 169 ; 82 L. T. 20 ; 64 J. P. 281; 48 
W. R. 389 ; 44 Sol. Jo. 175 ; 7 Mans. 152. 

F. Damage occasioned by Sale. 

See R. S. C., Ord. 67, r. 12. 

344. Liability of execution creditor for — With- 
drawal of execution creditor — Subsequent to order.] 
— Goods were seized under a fi. fa. issued upon a 
judgment on a warrant of attorney, after an act of 
bkpcy. committed by debtor, against whom a fiat 


issued before the goods were sold. The assignees 
gave the sheriff notice not to sell & he brought the 
parties before a judge by an interpleader order. 
The judge directed that the goods should be sold, 
& the money brought into ct. to abide the event of 
an issue to be tried between the execution creditor 
& the assignees. The latter made no objection & 
did not suggest any other mode of disposing of the 
goods, which were accordingly sold by the sheriff’s 
auctioneer. The execution creditor subsequently 
abandoned all claim to the goods, & the proceeds 
of the sale were paid out of ct. to the assignees : — 
Held : the assignees were not entitled, as matter of 
law, to recover, in an action of trover against the 
execution creditor, the difference between the 
produce of the sale & the value of the goods at the 
time of the seizure ; & it was no misdirection in 
the judge to state to the jury, that, if they thought 
the sale was bond fide, they might consider the 
produce of it as the measure of damages. — 
Whitmore v. Black (1844), 13 M. & W. 507 ; 2 
Dow. & L. 446 ; 14 L. J. Ex. 19 ; 4 L. T. O. S. 99 ; 
8 Jur. 1103 ; 153 E. R. 211 ; previous proceedings, 
3 L. T. O. 8. 164. 

345 . .] — Claimant in an interpleader issue 

cannot recover against the execution creditor 
damages sustained by the sale of his goods or other- 
wise after the making of the order. — W alker v. 
Oldinq (1862), 1 H. & C. 621 ; 1 New Rep. 103 ; 
32 L. J. Ex. 142 ; 7 L. T. 633 ; 9 Jur. N. S. 53 ; 
11 W. R. 180 ; 158 E. R. 1033. 

G. Bankruptcy of Execution D^tor. 

See R. 8. C., Ord. 57, r. 12. 

346. Right of trustee in bankruptcy.] — The 

goods of a trader were seized on Aug. 19, under an 
execution in respect of a judgment debt ot £116. 
The holder of a bill of sale for £37 1 Os. claimed the 
goods & the sheriff issued an interpleader summons. 
On Aug, 28, a judge ordered that the sheriff should 
sell the goods & out of the proceeds pay £37 10s. 
into ct. & pay the balance to the execution creditor 
& that an issue should then be tried between him 
& the bill of sale holder as to the property in the 
goods at the time of the seizure. On Sept. 7, 
before the sheriff had sold, the trader filed a liquida- 
tion petition : — Held : the trustee in the liquida- 
tion was entitled to the goods subject to the claim 
of the bill of sale holder . — Re Uaydon, Ex p. 
Hamming (1877), 7 Ch. D. 157 ; 47 L. J. Bey. 26 ; 
37 L. T. 809 ; 26 W. R. 182, C. A. 

Annotation: — Consd. Re Chiandetti, JEa; p. Trustee (1921), 

91 L. J. K. B. 70. 

347. .] — Goods of debtor were taken in 

execution by pltf. under a judgment for a sum 
exceeding £20. The goods having been claimed by 
a third person an interpleader order was made on 
Mar. 16 directing that, unless payment were made 
or security given by claimant according to the 
provisions of the order the sheriff should sell the 
goods & pay the proceeds of the sale into ct. 
Claimant did not comply with the provisions of the 
order & ultimately withdrew his claim. On 
Mar. 28, the goods were sold & the proceeds paid 
into ct. on April 6. On Apr. 7, notice of a bkpcy. 
petition having been presented against debtor 
was served on the sheriff, & debtor was adjudged 


PART II. SECT. 7, SUB-SECT. 8.— D. 

t. Whether sheriff liable — SaHsfac- 
toru seevrity ordered — Surety person 
Ota of jurisdiction.] — The shenn nayinx 
obtained an interpleader order, it 
was directed by the ct. that in the mean- 
time the sheruf Bhonld sell the goods 
claimed, taking satisfactory Becarlty 
tor the payment. The sheriff did sell, 


& took as eeoxirity ah tmdertaking 
from perBons not resident within the 
jurisdiction, which he subsequently 
offered to assign to the now pltf., in 
whose favour tne issue had been found, 
but it was declined. Being pressed 
by^ pltf. to give him the benefit of his 
writ, he returned mdla bona : — Beld : 
such wUful misconduct as rendered 
the sheriff 8c his sureties liaMe. — 


Clandinan e. Dixon (1852), 9 U. 0. R. 
266.— CAN. 



— Clarks v. 
!. P. 684.— CAN. 


Farbeli^ 


PART II. SECT. 7, SUB-SECT. 8.— E. 

h. Who entitled — Oreditors* Relief 
AcfJ— M artin v, Fowler (1812k 46 
S. 0. R. 119 ; 6 D. L. R. 24^-^AN. 
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Part II.— Interpleader in the High Court. 


bkpt. on such petition : — Held : under Bkpcy. 
Act, 1883 (c. 62), ss. 46, 46, the trustee in bkpcy. 
of debtor was entitled as against pltf . to the money 
in ct. — Hbathcotb v. Livesley (1887), 19 
Q. B. D. 286 ; 66 L. .T. Q. B. 645 ; 36 W. R. 127 ; 
8vb nom. Re Livesby, Heathcote v. Livesey, 61 
J. P. 471. ' 

Apid. Re Chlandetti, Ex p. Trustee (1921), 
91 L. J. K. B. 70. 

348. Under Bkpcy. Act, 1890 (c. 71), 

s. 11 (1), though interpleader proceedings are 
pending when notice of a receiving order is served 
on the sheriff, he is bound, on being so served, to 
deliver the ^oods or their proceeds to the official 
receiver, & is not entitled, as against the official 
receiver or the trustee in bkpcy., to costs for any 
tune for wliich he may remain in possession after 
he has been so served . — Re Harrison, Ex p. 
Essex Sheriff, [1893] 2 Q. B. Ill ; 62 L. J. Q. B. 
266 ; 68 L. T. 690 ; 41 W. R. 512 ; 9 T. L. R. 
390 ; 37 Sol. Jo. 426 ; 10 Morr. 106 ; 6 R. 367, 
D. C. 

ArMwiations Re Hurley (1893), 41 W. R. 653. 

OpnBtt. Re Rogers, Ex p. Sussex Sheriff, [1911] 1 K. B. 104. 
Mentd. Re Thomas, Ex p. Middlesex Sheriff, [1899] 1 
Q. B. 460. 


made within two years of the bkpcy., was void» 
but the execution having been completed & the 
proceeds held by the sheriff for fourteen days, 
the trustee’s title was barred, because, although 
the execution was not completed before the sheriff 
had been in possession for twenty-one days the 
act of bkpcy. thereby created had not occurred 
within three months of the presentation of the 
petition & was not therefore available to establish 
the trustee’s title . — Re Chiandetti, Exp. Trustee 
(1921), 91 L. J. K. B. 70 ; 37 T. L. R. 984 ; [1921] 
B. &0. R. 82. 

As to rights of execution creditors generally, 
see Bankruptcy, Vol. V., pp. 808 et seq. 


Sub-sect. 9. — Stay op Proceedings. 

A. In General. 

Sec Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 41 ; R. S. C., Ord. 57, r. 6. 

B. Against Sheriff. 


349. .] — Stern v. Tegner, No. 337, ante. 

360. .] — By a deed of gift dated Oct. 7, 

1919, debtor, who was adjudged bkpt. on Nov. 23, 
1920 “in consideration of his natural love & 
affection for the donee ’’ purported to assign & 
convey to his sister, resp., “ the business carried 
on by him at 58a Old Compton Street, Soho, & 
the stock-in-trade, .wine & produce in & about the 
^id premises.’’ At the date of the deed petition- 
ing creditors were proceeding to enforce judgment 
under R. S. C., Ord. 14, & on Mar. 18, 1920, 
obtained final judgment against debtor for 
£527 Is. 4d. for goods sold & costs. On Mar. 20, 

1920, execution was levied. Upon such levy 
being made, resp. claimed under the deed of gift 
the whole of the furniture & stock seized by the 
sheriff. An interpleader summons was taken out 
by the sheriff, & upon the hearing thereof, on 
Mar. 26, 1920, the master ordered claimant to pay 
into ct. £600 or give security for such amount, 
& in default the sheriff was authorised to sell the 
property seized & pay the proceeds into ct. to 
abide the result of an issue directed to be tried 
between claimant & execution creditors. Pursuant 
to the order the sheriff sold the goods on Apr. 28, 
1920, & on May 20, 1920 paid the sum of 
£202 12s. 2d. into ct. On Nov. 3, 1920, the parties 
to the interpleader summons agreed to divide 
the money between them & to withdraw the 
record ; these terms were embodied in an order of 
the master of that date. In the meantime, how- 
ler, a receiving order was made on Nov. 1, 1920, 
& petitioning creditors, the execution creditors, 
imormed the Official Receiver of the sum of money 
being in ct. & of the terms of settlement so agreed 
^ aforesaid. Thereupon the Official Receiver 
intervened, & on Nov. 1, 1920, gave notice in 
wntmg to the Paymaster-General of the Supreme 
(.t. of the receiving order, & this notice had the 
^ect of preventing the order being acted upon. 

J he ti^tee moved for a declaration that the deed 
A f i as against him : — Held : the 

heed of gift was a voluntary settlement &, being 


851. Jurisdiction of court to grant.] — (1) Goods 
seized by the sheriff under a fi. fa. against A., out 
of the Exch. Ct., were claimed by B., to whom 
they were restored upon the establishment of her 
right upon an issue directed, at the .sheriff’s 
instance, under Interpleader Act, 1831 (c. 68). 
B. afterwards brought trespass against the sheriff 
for breakup & entering her house, on the occasion 
of the seizure. This ct. refused to stay the 
proceedings holding the relief & protection 
afforded to the sheriff by Interpleader Act, 1831 
(c. 68), 8. 6, to be confined to disputed claims to 
the goods seized, or to their proceeds. Semble : 
(2) if the proceeding in this ct. were a violation 
of the interpleader order, the application for relief, 
should have been made to the ct. in which the 
interpleader took place. — Hollier v. Laurie 
(1846), 3 C. B. 334 ; 15 L. J. C. P. 294 ; 10 Jur. 
860 ; 136 E. R. 134 ; snb nom. Ollier v. Todd, 
Laurie & Chaplin, 7 L. T. O. 8. 260. 

Annotations: — As to (1) Distd. Jessop v. Crawley (1850), 

15 Q. B. 212. Consd. Winter v. Bartholomew (1856), 11 

F.xch. 704. Eefd. Smith v. Critchfteld (1885), 14 Q. B. D. 

873, 

352. .] — Abbott v. Richards, No. 443, 

post. 

363. .] — This ct. will not interfere to pro- 
tect a sheriff who is threatened with an action by 
one person for seizing, under a writ issued out of 
this ct., goods alleged to belong to another person, 
a deft. — Onyon v. Washbourne (1850), 14 Jur. 
497. 

354. .] — ^A judge at chambers on an inter- 

pleader order has authority to restrain an action 
against the execution creditor, as well as against 
the sheriff. — Carpenter v. Pearce (1858), 27 
L. J. Ex. 143. 

Annotation: — ^Refd. Cramer v. Matthews (1881), 7 Q. B. D. 

425. 

SeCy alsOf No. 286, ante. 

355. Misconduct of sheriff.] — Winter v. 

Bartholomew, No. 162, ante. 

356. Mistake of sheriff.] — Winter v. 

Bartholomew, No. 162, ante. 


part II. SECT. 7, SUB-SECT. 9.- 

k. It^aiU claimant — Stay pend 
} of next friend — 

am: 

order Is made in an action for a d 


puted claim before fudgmeut 8c the 

? ‘anLiBheo, admitting his debt, pays 
he money into ct. with notice that it 
is claimed by another party, 8c then 
applies for an interpleader issue to be 
tried betweeu pltf. & such other party 
as claimant, it is proper to stay the 
trial of the interpleader issue imtU 
it be soon whether pltf. will recover 


iudgment against original deft. — 
HouQH V. Doll (1895), lO Man. L. E. 
679.— CAN. 

PART II. SECT. 7, SUB-SECT. 9.— B. 

m. SubstanUdl grievance of plaintiff.] 
— Eoblin V. Moonia (1866), 2 P. E. 
216.— CAN. 



Interfi;badbb. 


Sect, 7. — The order : Svb-eeci. 9, B., C. <fc JO. ; «u6- 
aect. 10. Sect. 8 ; Svb-eecta, 1 <fc 2, A.] 

357. .] — Smith v. Critchpikld, No. 

163, ante. 

858. .] — Salberg V. Morris (1887), 

4 T. L. B. 47, D. C. ; svhseqv^it proceedings^ svtb 
nom. Morris v. Salberg (1889), 22 Q. B. D. 614, 
C. A. 

859. Substantial grievance of plaintiff.] — 

Smith v. Oritchfield, No. 163, ante. 

360. 1 .] — The sheriff held not entitled 

to protection against an action of trespass in 
wrongfully entering a house & taking certain goods 
in execution, where a substantial grievance had 
been done to the person whose house was entered. 
— De Coppett V. Barnett (1901), 17 T. L. R. 
273, 0. A. 

Compare Execution, Vol. XXI., pp. 653, 554, 
Nos. 1263-1271. 

C. Against Execution Creditor. 

361. Jurisdiction of court to grant.] — Car- 
penter V. Pearce, No. 354, ante. 

362. Writ issued pending hearing of issue.] — 
Pending the hearing of an interpleader summons 
by a judge in chambers, a pltf. issued a writ of 
sumnmns & deft, gave an undertaking to appear to 
^t \—Meld : the writ was properly issued. 

If it were inequitable to continue the action the 
proper course would have been to have moved for 
a stay of proceedings (Denman, J.). — Hooke v. 
IND, OooPE & Co. (1877), 36 L. T. 467. 

D. Under Judicature Act, 1873, s. 26 (6). 

See R. S. 0., Ord. 57, r. 6. 

363. Separate proceedings.] — Reading v. 
IjOndon School Board, No. 75, ante. 

See, now, Law of Property Act, 1926 (c. 20), 

S. lOO. 1 


886. Preventton of execution of order of cnn^f 
-CommltUl lor oontompt.]-Shorl£r8 
to the house of a party to execute a writ of 
& t^k po^sion of his goods. ATauntt; 
& others claimed them under a biU of sale ^ 
proceeded to sell them, notwithstanding the 
resistance of the officers, whom they treab^ wif l 
considerable violence; whereupon the sheriff 
took out an interpleader summons, &; served if 
They disregarded this, & completed the sale & 
removed the goods i—^Held : a contempt of ct 
both at common law & under Interpleader A of’ 
1831 (c. 68). — Cooper v. Asprby (1868), 8 B & s' 
932 ; 32 L. J. Q. B. 209 ; 8 L. T. 356 ; 9 Jur N 8* 
1198 ; 11 W. R. 641 ; 122 E. R. 349. * 

See Contempt op Court, Vol. XVI., pp. 39 
et aeq. ; Sheriffs & Bailiffs. ** 

367. Order for payment out of court — Creditor's 
suit pending against claimant.] — ^Where a judge’s 
order had been obtained, ordering the payment of 
a sum of money out of ct. to a person claiming 
imder an interpleader rule, this ct. will not refuse 
to enforce the order, though a suit of a creditor 
against claimant is pending in Chancery ; for the 
right of the receiver cannot be recognised where no 
injunction has been served upon the officers of the 
ct.— Smith v. Clinch (1843), 7 Jur. 129. 


Sub-sect. 10. — Enforcement op Orders. 

Disobedience to order — Attachment.]— 
Where an interpleader order directed the sheriff 
.. » unless claimant paid money into ct. 

^tlun seven days, & within that time deft, became 
bkpt., & the sheriff thereupon gave up possession, 
& did not sell. The ct. refused to make a rule 
attoch the sheriff. — Collins v. Cliff 
786^^ ' 2 New Rep, 334 ; 8 L. T. 466 ; 11 W. R. 

365. - ^ . •]— The sheriff had a discretion 

obtained the interpleader order, but 
after he had applied for an order in respect of each 
claimant, <fe had obtained a protection in certain 
terms, he was bound to obey the order. I am 
mchned to think that the sheriff might be attached 

order made at his own instance 
l^ETT, L.J.). — ^Angell v. Baddelby (1877). 

W^R.^37^6 a T. 653 ; 26 

See CoN-rantfPT op Court, Vol. XVI., pp. 46 et seq. 


PART II. SECT. 7, SUB-SECT. 10. 

^ ordet^AUach‘ 


Sect. 8.— THE ISSUE. 

Sub-sect. 1. — In General. 

See R. S. C., Ord. 67, r. 7. 

368. “ Interpleader Issue " — Technical term.]- 

The words “ interpleader issue ordered " are 
technical terms (Cozbns-Hardy, M.R.). — ^Mason 
V. Bolton’s Library, Ltd., [1913) 1 K. B. 83 : 
' 107 L. T. 673 ; 67 Sol. Jo. 96 ; sub nom. Chet- 
WYND8 Trustee v. Boltons Library, Ltd., 
82 L. J. K. B. 217 ; 20 Mans. 1, C. A. 

869. Purpose of issue — To satisfy conscience of 
court.] — Carne V. Brice, No. 411, post. 

870. ,] — The ct. will not set aside a 

verdict on the ground that the wrong party was 
allowed to begin at the trial, unless it is manifest 
that some injustice or injury has resulted from the 
error ; & therefore, if on the trial of a feigned issue, 
directed for the purpose of informing the conscience 
of the ct., the judge calls on the wi*ong party to 
begin, the ct. will not grant a new trial if they 
consider the verdict supported by the evidence. — 
Edwards v. Matthews (1847), 4 Dow. & L. 721 ; 
16 L. J. Ex. 291 ; 9 L. T. O. S. 151 ; 11 Jur. 398. 

Amwtations Eefd. Brandford v. Freeman (1860), 6 Exoh. 

734 ; Leoter. Gresham Llle Inaoe. Boc. (1851), 16 Jur. 1101. 

871. — ^ -.] — (1) A claimant was pltf., & 

an execution creditor deft., in an interpleader issue, 
to try whether certain goods were, at the time of 
the seizure thereof by the sheriff under a writ 
of execution, the goods of pltf. Pltf. proved a 
valid bill of sale to him of the goods ; — JSeld : 


mteroleader order, which was granted. 

the interpleader Issue pltf. 

sheriff 

sold & paid the proceeds to pltf. 
Upon an application to the party in 
whoso favour the Interpleader Issue 
teen found by the Jury HeW .* 
f Si? J!?®® liable to an attachment 
for selling the goods In violation of the 
interpleadOT order, obtained at his 
Instanoe, & for his own protection.-— 


WiMJE (1849), 6 U. O. R. 

A 1 *1 — Maclean v, 

Antiiont (1884), 6 O. R. 330.— CAN. 

806 I. PrevenHonof execxUion of order 
of (mirtr-^ommiMai for' dmtcmpt .] — 


property 

she ^ Into money & sent It to a 
friend in a foreign country, where It 
romped, & upon her examination 
she refused or professed to be unable 
tofidve w Information as to where It 
was. After she had had ample 


opportunity to become aware of her 
position, but had done nothing towards 
satisfying pltt.’s claim, an order was 
made for her committal to gaol for 
three months & for payment by her 
of the costs of the motion. — MoBLinnon 
V. OaowE (1896), IT P. R. 291.— CAN. 

PART II. SECT. 8, SUB-SECT. 1. 

n. Purpose of issue.] — The question 
on an interpleader Issue is not 
whether the execution creditor bad 
a right to seiM the (p>ods under bis 
writ, but whether plti. had such an 
interest in them as entitled him to 
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487 


it was competent tor deft, to defeat pltf.’a title 
by proving a prior bill of sale to a third party. 

(2) The object of the issue is to satisfy the con- 
science of the judge whether he ought to order the 
proceeds of the execution to be paid over to 
claimant or to the execution creditor (Pabke, B.). 
— Gadsden v. Babbow (1864), 9 Exch. 614? 2 
0. L. B. 1063 ; 23 L. J. Ex. 134 ; . 2 W. R. 241 ; 
166 E. R. 220. 

Annotations: — As to (1) Oonid. Green v. Stevens (1857), 
2 H. & N. 146. Bxpld. Shlngler t>. Holt (1861 ), 7 H. & N. 
65. Con*d. Richards «, Jenkins (1886), 17 B. D. 544. 
As to (2) Bold. Edwards v. En^rlish (1857), 7 B. & B. 664 *, 
Peake v. CJartor, [1916] 1 K. B. 652. OeneraUy, Mentd. 
Nicholson V. Cooper (1858), 31 L. T. O. S. 184 ; Daniel 
V. Rogers, [1918] 2 K. B. 228. 

872. .] — (1) In an interpleader issue 

between a claimant under a bond fide bill of sale 
duly registered & an execution creditor of the 
assignor the latter cannot set up a prior bill of 
sale to a third party, also bond fide^ out void as 
against execution creditors for want of due 
registration under 17 & 18 Viet. c. 36, s. 1. 

(2) The object of an issue is to inform the con- 
science of the ct. (Crompton, J.). — Edwards v. 
English (1857), 7 E. & B. 564 ; 26 L. J. Q. B. 
193 ; 29 L. T. O. S. 89 ; 3 Jur. N. S. 934 ; 6 W. R. 
607 ; 119 B. R. 1365. 

Annotations : — As to (1) Oonsd. Richards v. Jenkins (1886), 
17 Q. B. D. 644. Befd. Smale v. Burr (1872), L. R. 8 
C. P. 64. Aa to (2) Bstd. Peake «. Carte^ [1916] 1 K. B. 
652. Generally, Mentd. Re Barrand, Ex p. Cochrane 
[1876), 34 L. T. 950 ; Chapman tJ. Knight (1880), 5 C. P. D. 
308 ; Lyons v. Tucker (1881), 6 Q. B. D. 660 ; Re Toomer, 
Ex p. Blaiberg (1883), 23 Ch. D, 254. 

873. 


— Plummer i*. Price, No. 

377, post. 

874. Reference to arbitrator — In lieu of issue — 
Power of court.] — On an application to a judge at 
chambers, under Interpleader Act, 1831 (c. 68), an 
order was made, by consent of aU parties, to refer 
the cause, on certain terms, to a barrister, instead 
of an issue being directed. The ct. refused to 
grant a rule nm for varying the /order, by intro- 
ducing a fresh term into the reference, in conse- 
quence of information which one of the parties, 
an administratrix, had obtained since the hearing 
at chambers. — Drake v. Brown (1835), 2 Of. M. & 
R. 270 ; 6 Tyr. 1067 ; 4 L. J. Ex. 313 ; 150 E. R. 
117. 


375. Execution creditor becoming party to issue 
— Effect of — Liability lor acts of sheriff.] — If a 

sheriff’s oflBcer, without any direction from the 
execution creditor, or any interference by him , in 
executing & fi, fa, seize a stranger’s goods, who 
makes a claim, & the officer takes out an inter- 
pleader summons, &; the execution creditor 
appears & accepts an issue to try the ownership 
or the goods, the execution creditor does not 
thereby become liable to an action of trespass for 
the wrongful act of the sheriff’s office in taking the 
goods. — ^Woollen v, Wright (1862), 1 H. & 0. 


664; 31 L. J. Ex. 613 ; 10 W. R. 716 ; 168 B.R. 
1006 ; anb worn. Wright v. Woollen, 7 L. T. 
73, Ex. Oh. 

Eeld. Blaker v. So^er (1897), 76 L. T. 392. 
Mentd. Durant t>. Roberts & Keighley, Maxted, [1900] 
1 Q. B. 629. 


876. Undecided Issue — ^Effect of — Stay of execu- 
tion.] — An interpleader issue which remains un- 
decided will operate as a stay of execution so as 
to prevent the judgment creditor serving on debtor 
a bkpey. notice according to the provisions of 
Bkpey. Act, 1883 (c. 62), s. 4 (1) {g). — Re Ford, 
Exp, Ford (1886), 18 Q, B. D. 369 ; 66 L. J. Q. B. 
188 ; 66 L. T. 166 ; 3 Morr. 283, D. 0. 

Annotations: — Distd. Re Bate*», Ex p. Lindsay (1887), 67 
L. T. 417. Apld. Re PhUlips, Ex p. Phillips (1888), 6 
Morr. 40 ; Re FoUowb, Ex p. Follows, [1805] 2 Q. B. 621 
Mentd. Lee v. Dangar, Grant, [1892] 1 Q. B. 231 ; R. 
Debtor, Ex p. Judgment Creditor (1902), 71 L. J. K. Be 
664 ; Re H. B., [1904] 1 K. B. 94. 


Sub-sect. 2. — Form. 

A, In General, 

See R. 8. C., Ord. 57, r. 7. 

877. Immaterial — General rule.] — Claimant in an 
interpleader issued claimed all the goods seized. 
At the trial it appeared that the bulk of the goods 
belonged to claimant, but a portion belonged to 
third parties, who made no claim, & the verdict 
was entered for claimant as to the former, & for 
deft., the execution creditor, as to the latter part 
of the goods : — Held : claimant was entitled to the 
money which he had paid into ct. 

I am clearly of opinion that the form of the 
issue is of no consequence because it is directed 
for the purpose of informing the conscience of the 
ct. (Bramwbix, L.J.). — Plummer V. Price (1878), 
39 L. T. 657, C. A. ; previous proceedings ^ sub nom, 
I^iCB V, Plummer (1877), 26 W. R. 45. 

Annotation : — Reid. Peake v. Carter, [1916] 1 K. B. 652. 

378. .] — The form of the interpleader 

issue is immateri^ & it has always been so re- 
garded (Wills, J.). — Richards v. Jenkins (1886), 
17 Q. B. D. 644 ; 55 L. J. Q. B. 435 ; 65 L. T. 
397 ; 34 W. B. 739 ; 2 T. L. B. 819, D. C. ; on 
appeal (1887), 18 Q. B. D. 451, C. A. 

Annotaiions : — Refd. Peake v. Carter, [1916] 1 K. B. 652. 

Mentd. Japp v. Campbell (1887), 57 L. J. Q. B. 79 ; Usher 

V. Martin (1889), 24 Q. B. D. 272 ; Jennings v. Mather, 

[1901] 1 K. B. 108. 

379. .] — Peake v. Carter, No. 256, 

ante, 

SeCy also. Nos. 371, 372, ante. No. 411, post. 

380. As to time at which right to be 

ascertained.] — M anspord v, Tonge, Curry & 
Co. (1850), 16 L. T. O. S. 197. 

381. Claim to all goods seized — Par- 

ticulars.] — Where an interpleader issue is settled in 
the common form to try whether the goods 


resist the seizure. — G rjlnt v. Wilson 
(1869), 17 U. 0. R. 144.— CAN. 

o. Issue to be taken distributively,] 
issue is to be taken 
autiibutivmy, Sc an assignee niHiTning 
shoi^d suooe^ as to any part of the 
goods of which there has been a change 
or possession, though as to the rest the 
®®®i 8 nment may be void for want of 
jygistmtlon. — F sbhan v . Bank of 
Toronto (1860), 10 0. P. 32.— CAN. 

PART IL SECT. 8, SUB-SECT. 8.— A. 

TA I^ruUeriai — General ruJe.} — 

1 C 18 immaterial whether an iutendeader 
iMue refera to ** the goods seized,’* or 
ffoodsseized, or any part thereof. ” 
the former words claimant may 
prove for a portion of the goods seised. 


—Stephens v. MoArthub (1889), 6 
Man. L. R. 111. — ^AN. 

p. Proper issue,] — Van Every v. 
Ross (1861), 11 C. P. 133.— CAN. 

q. .] — Under 46 Sc 47 Viet. 

c. 30, the proper issue to direct is 
" Whether at tne time of the seizure 
of the goods by the sheriff the goods 
were the property of the oladmant as 
as^iinst the execution credlUjr.” — 
KEELER V, Hazlbwood (1883), 1 Idan. 
L, R. 31.— CAN. 

r. Real point at issue should be 
stated,}-— -It it had been intended that 
only the debtor’s special interest, in 
the goods should be sold by the sherlfl 
under an execution, not the goods 
themselves, the interpleader should 
have been framed to meet snob a case. 


— Mucklkston V, Smith (1867), 17 
C. P. 401.— CAN. 

t. .] — In all cases where an 

issue is directed a speolflo question 
or questions raising the real point or 
points in issuo should bo stated. The 
old traditional form of issue between 
an execution creditor Sc a claimant 
“ whether at the time of the seizure 
the goods were the goods of the 
claimant as against the execution 
creditor " should be abandoned, & 
the real question asked, for instance, 
“ was the Dill of sale from the Judgment 
debtor to the claimant fraudulent or. 
iltemaUvely, was it Invalid as against 
the execution creditor by reason of 
irregularities, non-registiatlon, non- 
renewal, or as the case may be I ” — 
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Interpleader. 


Sect, 8 . — The issue: Sub-sect. 2, A., B., C, <fc D.; 
sub-sects. 8, 4 <fc 6.] 


389. 


-.] — The sheriff seized all the 

k. AAJi li<l .fi- 


{roods in a house under writs of fi, fa. at the suit 

1 jT* j i , « M ^ 1 . of T. & other creditors. Claimants claimed aU 

seized “ or a^y part, hereof were at the ttoe ^ ^ creditors having abandoned 

the seizpe the property of clamant, & it »pp^ jK executions, an order was made upon an 
^t claimant daima a p^ only^e goo^ roized interpleader suminons that the sheriff shotild sell 
beim more tton Rodent to sati^ the ]ud^ent n^VvScient quantity of the goods to satisfy T.’s 

execution, ^ should pay t& proceeds into ct. 

n877> M ^45^ **i® ®“ “®"® ^^ween claimant 

PLUmiEB (1877), 26 W.^ 46 & t. The sheriff sold goods sufficient to satisfy 

ceedm^8, 8vb rwm. Plummer v. Price (1878), 39 ^.’s execution, & paid the proceeds into ct. There 

^ 04 ,/ then remained a large quantity of goods unsold : — 

1 -R^nwx proper form of issue was whether the 


383. Clerical error on face of issue — Issue not 
invalidated.] — mistake appearing on the face 


thereof, were the property of claimant as against 
T. — Tebb V. Powell (1906), 93 L. T. 468, C. A. 

890. “At time of execution.'^] — 


of an interpleader issue as to the statute under ^ ® TT.xrrjrirpm -vrrx 99 q 
W hich it is Erected does not invalidate the issue.- Schroedeb c. Haneott, No. 229, anfe. 


Saunderson V. Perrin (1870), 22 L. T. 419. 


391. 


-.] — In an interpleader 


issue between the execution creditor & a claimant, 

_ T 4 7 j it is for claimant to show that, at the moment 

B. Sheriff 8 Interpleader. before execution was levied, he had a title to the 

See R. S. C., Ord. 57, r. 7. goods. 

384. “Whether claimant entitled.**] — Under Claimant let goods on liire to W., & became 

a freigned issue, brought to try the right of pro- bkpt. He did not inform his trustee of the exist- 

perty in certain goods which had been seized under of the goods, but continued to receive from 

an execution against A . : — Held : the question \\r. payment for the hire of the goods. The goods 

for the jury was, not whether the goods were the having been taken in execution under a Judgment 

property of pltf. in the feigned issue, or of A., recovered against W., an interpleader issue was 

but merely whether they were or were not the ordered between claimant & the execution creditor : 

property of the former. — Green v. Rogers (1845), — Held: the execution creditor was entitled to 

2 Car. & Kir. 148, N. P. succeed, since claimant’s title to the goods passed 

Elude ti. Qoldbe^, [191 S] 2 K. B. 157. bkpcy. to his trustee, & the estoppel created 

Befd. Green v. Stephens (1867), 29 L. T. O. S. 83. ^ rtaxra 

ooc t* Am »» agauist W. by his payment for their hire gave 

8^86. As ag^^t execution creditor — fv.*. «« the 

“To all goods seized.**] — Where the declaration 

in an issue imder Intern] 

states that “ divers goods & chattels ” were seized 
under a fi. fa.^ & avers that “ the said goods & 
chattels ” were the property of pltf., unless pltf. 
proves that the whole or the goo^ belong to him, 
deft, will be entitled to a verdict. Senible : if 
part of the goods belonged to pltf., the Judge 
would ask the Jury to find specially. — Morbwood 
V. Wilkes (1833), 6 C. & P. 144, N, P. 

386. .] — Green v. Stevens, No. 225, 

T n • 4 . 1 j 4 . 4 . 1 , I Bankruptcy of Parties. 

instance of a she^ m i“ue“v^tifed,'' whether 893. “ Whether Mslgnses In " 

certain goods seized were the property of the execution debtor entitled. 1— In ari 
claimant as against the execution creditor, when it whew after a wizure a receiving 

appeared that the claimant was a married woman Leen made against his execution debtor, ^ 
living apart from her husband in adultery with G. seems to have been whether the assignees in 
the execution debtor, & the goods were seized in a exe^ticm 

house in which they were living together. The ^ t t 

Judge told the Jury that the question was whether, ^ ^ ^ * 

looking at the subject as if the claimant had been o7 ; lol Jfi. iX. ooo. 

a single woman, as between her & G. the goods 
belonged to G. The Jury having found a verdict 
for the claimant ; — Held : the verdict was ri^ht 
notwithstanding that the claimant was a marned 
woman. — Shinglbr v. Holt (1861), 7 H. & N. 

65 ; 30 L. J. Ex. 322 ; 6 L. T. 76 ; 9 W. R. 

871 ; 168 E. R. 894 ; sub nom. Bird v. Orabb, 

Shingler V. Holt, 7 Jur. N. S. 866. 

Annntation : — Befd. Duncan v. CaJBhln (1876), L. R. 10, C, P. 

654. 

388. .] — SCHROBDER V. HANROTT, 

No. 229, ante. 


claimant no interest in the goods as against the 
lo au goo« w«ea."j^wnew jne aecim-awou execution creditor.— RICHARDS 2 ;. JENKINS (1887), 

an issue imder Interpleader Act, 1831 (c. 68), S t\ aki t Ke t j n ti 9 Q<i • 5ft T, T 

f^a fLof. “ rrr^Au Jir >» Q. B. D. 451 ; 56 L. J. Q. B. 293 , 56 B. i. 

591 ; 36 W. R. 356 ; 3 T. L. R. 425, 0. A. 

Annotationit Usher v. Martin (1889), 24 B. D. 

272. Befd. Jennings v. Mather, [1901] 1 K. B. 108 . 
Peake v. Carter, [1916] 1 K. B. 653. Hentd. Japp v. 
Campbell (1887), 57 h. J. Q. B. 79. 

392 , .] — Discount Banking Co. 

OP England & Wales v. Lambarde, No. 9, ante. 
SeCf alsOf No. 371, ante^ No. 412, post. 


394. .] — Northcotb v. Beauchamp (1831), 

1 Moo. & S. 158 ; cited in 8 Bing, at p. 86 ; 131 
E. R. 333. 

Receiver appointed by court — Subsequent liquida- 
tion of defendant company.] — See No. 23, ante. 

D. Amendment, 

See R. S. C,, Ord. 67, r. 7. 

896. Addition of claims.] — Eschgeb, Ghes- 
QuiRBR & Co. V. Morrison, Kbkbwioh & Co. 
(1890), 6 T. L. R. 146, C. A. 


Brothkbs & Co. V , Jenkins, 

3 D. L. R. 829 ; 2 W. W. R. 

684.--CAN. 

«. .] — Where an interpleader 

issue relate to a transaction between 
a debtor & creditor which is impeached 
by another creditor on the ground of 
fraud, the question intend^ to be 


raised should* be put In definite form. — 
Hunter v. Lawbie, [1925] 1 D. L. R. 
658 ; 1 W. W. R. 41X ; 86 Mon. L. R. 
126.~OAN. 

PART II. SECT. 8, SUB-SECT. 2.— B. 

b. Fctcta db circunuUmcea ahouH 
be disclosed. p-The facts Sc oiiouin* 


stances should be disclosed in the 
Interpleader proceeding. — ^MoBbidb v. 
Brooks (1911), 16 W. L. R. 271 ; 4 
Saak. L. R. 124.— CAN. 

PART IL SECT. 8, SUB-SEOT. 2.— O. 

0 . Mimomer.] — One of pltfs. to 
an interpleader issue was Tnlsnamedi 
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Sub-sect. 3. — ^How Intituled. 

306. Claim abandoned — Subsequent application 
for costs.] — ^An issue was directed under Inter- 
pleader Act, 1831 {c. 68), & afterwards the claim 
was abandoned : — Held : on an application to the 
ct. for costs, that an affidavit in support of it 
must be intituled in the names of the parties in 
the original cause. — Elliot v, Spahrow (1835), 
1 Har. & W. 370. 


Sub-sect. 4. — Parties. 

See R. S. 0., Ord. 67, r. 7. 

897. Who entitled to be plaintiff — Sheriff’s 
interpleader.] — Bentley v. Hook, No. 172, ante. 

898. .] — M. owed S. a sum of money 

for which S. had M.’s promissory note as a security. 
S. applied for payment. M. proposed that an 
inventory should be made of the goods on his 
premises, & that S. should take them at a valua- 
tion in discharge of the debt. S. consulted his 
attorney, who prepared a document. After the 
preparation of the document, M. delivered the 
inventory to S. & S. & M. insured the goods against 
fire in their joint names, & S. gave up to M. the 
promissory note, which was destroyed. S. at the 
same t.me credited M. in his book to the amount 
of the debt. S. took possession of a few articles 
included in the inventory, for which M. had no 
use, but M. remained in possession of the rest 
of the goods as before. The goods in question 
being seized by the sheriff in execution at the suit 
of a third party against M., S. claimed them as 
his own & sued the sheriff in the county ct. for 
taking them, &, in order to maintain his claim, 
offered the document in evidence. This was 
objected to, & rejected for want of a stamp 
Held : as M. was in possession of the goods, it 
lay on S. to prove clearly that they were his ; & 
as the document which contained the terms of 
the agreement between M. & S. was inadmissible 
for w6Lnt of a stamp, no other evidence of a sale 


was admissible, & consequently the facts above 
stated were no evidence for the jury of S.’s title 
to the goods. — Yorke v. Smith (1861), 21 L. J. 
Q. B. 63 ; 8vb nom. Smith v. Yorke, 16 Jur. 63. 

Compare No. 16, ante. 

899. Substitution of party to issue — Power of 
court — Claimant refusing to proceed to trial.] — 
Lydal V. Biddle, No. 246, ante. 

400. Real claimant for party having 

no interest.] — ^Merrick v. Webber (1843), 1 
L. T. O. S. 233. 

401. Parties companies having members in 
common.] — Judgment was entered up by a bank- 
ing co. against the public officer of another banking 
CO., imder Country Bankers Act, 1826 (c. 46), 
ss. 9, 12 ; & a sci. fa. issued for the purpose of 
having execution, under sect. 13, against indi- 
vidual members. One of the alleged members 
obtained a rule nisi for setting aside the warrant 
of attorney ; & the ct. thereupon ordered an issue 
to be tried, upon the question, among others, 
whether the shareholders of the latter co. were 
indebted to the former in any & wliat sum ; — 
Held : the defta. on such issue could not object 
that some parties on the record were members of 
both cos. — Bosanquet v. Woodford (1843), 5 
Q. B. 310 ; 1 Dav. & Mer. 419 ; 13 L. J. Q. B. 
93 ; 2 L. T. O. 8. 227 ; 8 Jur. 242 ; 114 E. II. 
1266. 

Annotaiiims : — Befd. Harvey v. Scott (1847), 11 Q. B. 92. 

Hentd. Bosanquet v. Graham (1843), 6 Q. B. 601, n. ; 

K. V. Stainforth (1847), 11 Q. B. 66. 

402. Addition of parties — Power of court.] — 

Bird v. Mathews, No. 238, ante. 


Sub-sect. 5. — Trial. 

Whether by jury.] — See R. 8. C., Ord, 36, rr. 

2, 6, 7. 

403. Right to begin — Defendant setting up 
affirmative.] — In an issue under Interpleader Act, 
1831 (c. 68), pltfs. averred in the declaration that 
certain goo^ were not the property of pltfs. or 


being named “ Robert Mar Fisher,” 
instead of ” Robert Mar Shaw ” : — 
Held : this variance was not a ground 
of non-suit, but merely a question of 
identity, which could be shown at 
the trliu, & amendment could be made 
at the trial. — Fisher v . Brock (1892), 
8 Man. L. R. 137.— CAN. 

d. As to parties.] — Re Sanni 
(1912), 23 O. W. R. 186 ; 4 0 W. N. 
188 ; 6 D. L. R. 849.— CAN. 


PART II. SECT. 8, SUB-SECT. 4. 

897 i. Who entitled to be plaintitf — 
Sheriff’s interpleader. y^Whore the pro- 
ceeds of a life insurance policy were 
claimed by the widow of assured & also 
by an assignee for value, & It appeared 
that the assimed had first made a 
declaration in writing on the policy 
devoting all the benefit to his wife, 
& bad subsequently by writing assumed 
to limit suob benefit to 81, & had then 
made the assignment to the other 
claimant ; — Held : the latter should 
be pltf. in an interpleader issue ordered 
^ be tried between (slalmants . — Re 
Hubbell (1900), 19 P. R. 240.— CAN. 

•. Execution creditor — Claim,' 

an iin possession at time of seissure.] 
—-Semble : if claimant be in possession 
at the time of the seizure, the execution 
orodltor should be pltf. in the Inter- 
pleadw l8^.~DyNCAN v. Tees (1885), 


-.1 


— Where 

Cla iman t is in poss^udon of the goodi 
” time of seizure, exeouUoi 
creditor is pltf, in the inter^eade] 

directed on the sheriff’s applioa 


tion. — Farley tj. Pedlar (1901), 21 
C. L. T. 294 ; 1 O. L. R. 670.— CAN. 

g. .] — Dickson v. 

PoDERSKY, [1918] 1 W. W. R. 636 ; 
13 Alta. L. R. no ; 39 D. L. R. 584.— 
CAN. 

Goods seized in pos- 
session of mortgagee.] — In Apr. 1892, 
pltf. placed a writ of fi. fa. against the 
goods of deft, in the sherLff’s hands. The 
sheriff seized oortain goods as the pro- 
perty of deft., but they were claimea by 
the C. Bank. They had been mortgaged 
to the bank in Jan. 1892, & were taken 
ossessiou of by the bank a few days 
efore the seizure, & at that time were 
in the actual possession of the bank. 
An interpleader issue was directed & 
the question was which party should 
bo made pitf. in the issue : — Held : 
the execution creditors should be made 

? ltf8. — Union Bank of Canada v. 
IZZARD, 9 Man. L. R. 149. — CAN. 

k. .) — In interpleader 

issue between execution orodilors &, 
claimant the former should bo made 
pltfs. — H err tj. Oraiomyle Trading 
Co., [1919] 1 W. W. R. 679.— CAN. 

L Claimant — Garnishee admit- 
ting liability to iudgment debtor.] — 
A garnishee admitted his liability to 
the Judgment debtor, but suggested 
that B. claimed the money under an 
assignment made to him by the Judg- 
ment debtor. Upon settling the form 
of the order for an Issue i—^eld : B., 
claimant, ought to be pltf. — ^McPhillipb 
V. Wolf (1887), 4 Man. L. R. 300.— 
CAN. 

m. — Execution d^tor in 


possession.] — ^Whore goods seized by a 
sheriff imder execution ore at the time 
in the possession of execution debtor, 
& the sheriff interpleads in consequenoo 
of a claim made upon them by a i>ersou 
out of possesBion, claiming by transfer 
from the execution debtor, claimant 
should- be pltf. in the interpleader 
issue. Semble : claimant should, as 
a rule, be made pltf., where he claims 
by transfer fi’om the execution debtor, 
whether ho is in possession or not. — 
Doran v. Toronto Suspender Co. 
(1890), 14 P. R. 103.— CAN. 

n. Svbstitidion of party to issue.] — 
Blake tJ. Manitoba Milung Co. 
(1891), 8 Man. L. R. 427.— CAN. 

0 . MvMiplicity of parties to be 
avoided.y—^he tendency of modem 
praotice is to dispense with parties, 
whore it can he done with safety. — 
McDonald v. Reid (1877), 26 Qr. 139. 
—CAN. 

p. Party to be ordered — Need not 
be named or served. ] — ^Porty to be ordeivd 
need not be named as a resp. nor 
served. — B oyle v. McCabe (1911), 19 
O. W. R. 948 ; 24 0. L. R. 313 ; 2 
0. W. N. 1346.— CAN. 

q. Whether properly made party — 
Seoerat execution creditors — One not 
desiring to contest claim.] — Dundas 
V. Darvill (1887), 12 P. R. 347.— CAN. 

PART 11. S«CT. 8. SUB-SECT. 6. 

r. Necessity for notice.) — Notice of 
trial is an essential in interpleader 8c 
feigned issues, as in ordinary oases. 
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Interpibadsb. 


Sect. 8.— The issue; Sub-tecta. S, 6 <fc 7.] 

either of them. Plea, that the goods were the 
DTopdrty of pltfs. or one of them : : on tius 

issue deft, had the right to be^n. Hudson v» 
Brown (1839), 8 C. & P. 774, N. P. 

404, Wrong party beglnning—New trial.] 

— ^Edwards v. Matthbws, No. 370, ante. 

,]—Seet generally, Evidence, VoI. XXII., 

pp. 43 et 8cq. 

405. Defendant may show not proper case for 
Interpleader.] — (1) Deft., in an interpleading suit 
may show, at the hearing, that the case is not 
a proper one for inteiyleader. 

(2) In an interpleader suit, the ct. cannot make 
a hostile decree against pltfs. beyond the subject 
of the suit. — T oulmin v. Beid (1851), 14 Beav. 
499 ; 21 L. J. Ch. 391 ; 61 E. K. 377. 

Annotation ; — Oeneraily, Mentd. Manby v. Robinson (1869), 


17 W. R. 479. 

406. Non-appearance of claimant — Nonsuit — 
New trial.] — 'V^en a cause is called on, & pltf. 
is not present, the common rule is that he must 
be nonsuited. Is there anything in interpleader 
cases to alter this ? I know of nothing. If you 
went before a judge, you might ask leave to have 
the issue tried, on payment of costs (Mahle, J.). 
— Redburn V. Hopkinson (1851), 16 L. T. O. S. 


342. 


Compare Nos. 289-291, ante. 

407. Scope of order — Confined to subject-matter 
of suit.] — Toulmin v. Reid, No. 406, ante. 

408. Right of counsel to address Jury — Counsel 
for purchaser.] — In interpleader counsel for the 
purchaser from claimant will not be heard. — 
Gayton V. Espin (1859), 1 F. & F. 722, N. P. 

409. Discovery & Interrogatories — Delivery of 

Interrogatories.] — Interrogatories may be delivered 
on an interpleader issue. — White v . Watts (1862), 
32 C. B. N. S. 267 ; 31 L. J. C. P. 381 ; 6 L. T. 
187 ; 142 E. R. 1146, . 

.] — See, generally, R. S. C., Ords. 31, 67, 

r. 13 ; <fc Discovery, Vol. XVIII., p. 180, No, 
1322. 


410. Strict adherence to technical rules.] — I do 

not tHnk that in an interpleader wo are confined 
to strict technical rules . . , the ct. is not bound 
to adhere to every technicality (Blackburn, JT.). 
— ^Waterton V. Baker (1868), 17 L. T. 494. 

Annotation : — Retd. Williams v. Rymer (1895), 39 Sol. Jo. 
641. 


Sub-sect. 6. — Right to set up jus terth. 

See R. S. 0., Ord. 57, r. 7. 

411. Claimant must show title in himself — 
Bankruptcy of execution debtor.] — Goods pur- 
chased by a married woman out of the proceeds 
of her separate estate, may be taken under an 
execution issued against her husband. Senible : 
whether living separate from him or not. 

An issue directed under Interpleader Act, 1831 


(c. 68). l8 tM pu»<« of infbrtaHw the c„n 
science <rf tteretow. 

been by a married woman ^ of the 


been seized by the sherlfl under an “exwution 
against her husband, & an issue had been directed 
between the execution creditor, & the trustees of 
the marriage settlement, for the purpose of trying 
their respective rights ; but the form of the issue 
was whether the goods in question were the goods 
of the husband, the ct. would not aUow the trustees 
to rive in evidence that the husband had become 
a bkpt. a second time, & had not paid 15s. in the 
pound, for the purpose of showing that the pro- 
perty in the goods was not in him, but in his 
assignees. — Carne v. Brice (1840), 7 M. & W. 
183 ; 8 Dowl. 884 ; H. & W. 23 ; 10 L. J. Ex. 
28 ; 4 Jur. 1116 ; 151 E. R. 781. 

Annotations : — Consd. Loake v. Loveday (1842), 4 Man. & 
G. 972 ; Gadudene. Barrow (1854), 9 Exch. 614 ; Richards 
V. Jenkins (1886), 17 Q. B. D. 544. field. Chase v. Goble 
(1841), 2 Man. & G. 930 ; Lane v. Grylls (1862), 6 L. T. 
533 ; Peake v. Carter. [1916] 1 K. B. 652. Mentd. Tug* 
man v. Hopkins (1842). 4 Man. & G. 389 j Edwards v. 
English (1857), 7 E. & B. 664 ; Fleet v. Perrins (1869), 
L. K. 4 Q. B. 500 ; Norman tf. ViUars (1877), 36 L. T. 
663. 


412. .] — Upon an interpleader issue 

directed at tlxe instance of the sheriff between the 
assignees of a bkpt. & an execution creditor, the 
assignees must rely on their own title & cannot 
set up the jus teriii. — ^Belcher v. Patten (1848), 
6 C. B. 608 ; 6 Dow. & L. 370 ; 18 L. J. C. P. 69 ; 
12 L. T. O. S. 220; 12 Jur. 1028; 136 E. R. 
1387. 

Annotation : — Consd. Richards v. Jenkins (1886), 17 Q. B. D. 
544. 

413. Title to possession only.] — Green 

V. Stevens, No. 226, ante. 

414. .] — Richards v. Jenkins, No. 391, ante. 

415. Right of execution creditor — Bankruptcy 
of execution debtor.] — The sheriff seized under a 
fi. fa. at the suit of G. certain goods in the posses- 
sion of one W. The goods were claimed by G. 
& H. respectively imder three several mtges. from 

W. Upon an issue directed under Interoleader 
Act, 1831 (c. 68), to try their right, C. & BL being 
pltfs., & G., the execution creditor, deft. : — Held : 
it was competent to deft, to set up the title of the 
assignees of W., who had become bkpt. — Chase 
V. Goble (1841), 2 Man. & G. 030 ; 3 Scott, N. R. 
245 ; 10 L. J. C. P. 216 ; 6 Jur. 608 ; 133 E. R. 
1021. 

AnnotcUions : — Ezpld. Edwards v. English (1857), 7 E. & 
B. 604. Consd. Shingler v. Holt (1861), 7 H. & N. 66 ; 
Richards v. Jenklns(1886), 17 Q. B. D. 544. field. -Re 
Kerslake, Ex p. AUum (1853), 1 Bankr. & Ins. R. 47. 

416. Where defendant in issue.] — 

Gadsden v. Barrow, No. 371, atUe. 

417. .] — Richards v. Jenkins, No. 

391, ante. 

418. Titie of third party under void biii 

of sale.] — Edwards v. English, No. 372, ante. 

419. Goods seized including articles 

pawned — Receiver appointed of pawnbroker’s buM- 
ness.] — receiver was appointed, in an action in 


Wilson v. Dbwab (1866), 4 P. R. 13. — 
CAN. 

t. Nonsuit.} — Pltf. may be non- 
Bnlted on the trial of a feigned issue 
under the Interpleader Act. — Bbtson 
V. Clxndinan (1850), 7 U. O. R. 198. — 

CAN. 

u. Verdict not in accordance wUh 
evidence — New trial.} — ^May v. Rout- 
UCOE (1864), 14 O. P. 634.— CAN. 

a. New trial — Application for — To 
whom tnade.} — Where there has been 
a trial by jury In an Inteipleader issue 
directed by the Oh. Div.. an applica- 
tion for a new trial must be ma^ to 


a Div. Ot., & not to a single Judge. — 
Cole v. Campbell (1883), 9 P. R. 498. 
— CAN. 

b. Motion for new trial — Contents 
of affldavtt.y-^A verdict having been 
taken in an interpleader suit in the 
absence ot debt., upon a clear primd 
facie case, deft., upon a motion for a 
new trial, swore that he had not 
information of the trial coming on in 
time to be present, St his altomey 
swore that from information obtainea 
from pltf. 's brother he verily believed 
deft, had a good defenoe on the merits : 
— HM : not soffioient, without show- 


ing facts upon which his belief was 
founded ; St sufhoient cause for his 
absence not being shown, a new trlsl 
was refused. — P roudfoot v. Harley 
(1862), 11 0. P. 389.-— CAN. 

o. .] — Vidal v. Bank 

07 Upper Oanada (1865), 15 O. P. 
421.— CAN. 

PART It SECT. 8, SUB-SECT. 6. 

412 i. Claimant must show tide in 
Aimseff.}— B byoe Brothers v. SCinnee 
(1892), 14 P. R. 609.— CAN. 

41811. .] — Fitzpatrick V. Dawes 

(1907), E. D. 0. 891.— S. AF. 
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Interpleader. 


Sect, 8 . — The ieeue: S%ib-eect. 7. SeeU, 9 <fe 10: 
Sub-sect. 1.1 

that he was indebted, are not receivable in evi- 
dence for pltf. — OooLB V. Braham (1848), 8 Exch. 
183 ; 18 L. J, Ex. 105 ; 12 L. T. O. S. 272. 

481, When objections must be made.] — 

On an interpleader issue, a post-nuptial settle- 
ment, executed when the assignor was perfectly 
solvent: — Held: (1) not invalid as against sub- 
sequent creditors ; (2) describing a sh^-coal 

broker & merchant as a merchant was a sumcient 
description under the Bill of Sale Act, 1864 (c. 36). 
Qu. : whether such objections are adm^ible, on 
the trial of an interpleader issue. 

Any legal objection of this kind ought to be 
made before the judge at chambers, when the 
issue is discussed (Channell, B.). — Gugen v, 
Sampson (1860), 4 F. & F. 974, N. P. 

Annotation Refd. Emmott v. Marohant (1878), 3 Q. B. D. 
555. 


432. 


Notices to execution creditor.] 


Notices in a suit in which execution has been 
levied, sent by pltf. & his solr. to the execution 
creditor, claiming the goods seized under the fi. 
fa, & to try the validity of which an interpleader 
issue has been directed, are admissible in such 
issue.— Bennett v. Harthill (1847), 8 L. T. 
O. S. 461, N. P. 

438. — — BUI of sale by sheriff.]— In an inter- 
pleader suit the question being between a claimant 
under a bill of sale from the sheriff & an execu- 
tion creditor, the biU of sale, though it may not 
ee be sufficient primd facie evidence of the title 
of claimant, is so, coupled with some evidence 
of a prior TOizure by the sheriff.— Hornidge v. 
Cooper (1868), 27 L. J. Ex. 314. 

434. Must be confined to issue directed.]— On a 
fei^ed issue between execution creditor & 
assignees, the declaration reciting an execution 


In the interpleader issue 
^tween execution eredftor on whose 
beh^f the sheiifl has seized goods as 
pt the judgment debtor, & a claimant 
to said TOods, where the goods seized 
are at the time of the seizure in the 
actual OP apparent possession of Judg- 
ment debtor, the presumption is that 
the goo^ are his, &; the ontts is upon 
claimant to establish title thereto. — 

n. ^oof of debt of creditor. }— In 
an interpleader issue, pltf., attacking a 
tran^tion between deft. & olaimants, 
must prove that he is a creditor.— 
Pa^r r. Ro^ (1911), 18 W. L. R. 
204 ; 3 Sask. L. R. 397. — CAN. 

o. Proof of judffmeni — Prior exe- 

— Interoloader issue to try the 
nght to goods In possess! on of & 
bought by pltf. at sherlfl’s sale under 
ft, fa. against execution debtors, as 
ag^st deft., the execution creditor : — 
iieid: pltf. was not bound to prove 
a judgment to support the prior execu- 
tion under which sue bought the goods. 

(1861), 10 

U. P. 419. — CAN. 

p. ExeaUUm creditor need not 

i^fo^^i'udornent execution.] — On a 

HheiijS s interpleader, it is not necessary 
lor the execution creditor to prove the 
mdgment & execution. — RmBTEiN v. 
RRman Canadian Loan Sc Invbst- 
MKW Co. (1890). 7 Man. L. R. 119.— 
CAN. 

C* -- — .] --- Deft, was not required 
1*1 ^ Intei^leader isstm between him* 
self Sc an assignee in insolvency, to 

S mve his judgment SC execution. — 
lOWBtmTBK V. Lbabmouth (1868), 18 
U. R. 136. — CAN. 

•] — Holdbk 8c Adambon 

bANGLBV 

(1862), 11 0. P. 407, 411.— CAM. 


& ^ in bkpcy. * a wager on the question 
whether the execution was valid agaiMf 
fiat,” pltf. is not entitled by the terma^Se isa«« 
to dispute the bkpcy.— Linnit v. 

(1843), 4 Q. B. 762 ; Dav. 8c Mer. 14 ; 12L^ 
Q. B 367 ; 1 L. T. O S. 228 ; 114 E. R. 1084. 

435. .]— A railway co. gave a Lloyd’s 

bond to their contractor, who handed it to pltf 
to secure an advance of £10,000 then made to bim' 
by pltf. The pltf. having, in the name of the 
obligee, brought an action against the co. upon 
the bond, it was compromised before judgment 
on the terms that the co, should transfer to him 
the whole of their rolling stock as security. The 
rolling stock was transferred accordingly, but 
was subsequently seized by deft., an execution 
creditor of the co. On the trial of an Interpleader 
issue between pltf. 8c deft. : — Held : no evidence 
was admissible to impeach the original legality 
of the bond.— Blackmobe v. Yates (1867), L. R 
2 Exch. 225 ; 36 L. J. Ex. 121 ; 16 L. T. 288 • 
15 W. R. 750. 

;--Brfd. Stagg r. Medway (Uppor) Navigatloji 

A CvU* lOv* 

438. Commission for examination of witnesses 
— Order to send abroad property In dispute.] — 

In interpleader proceeding as to the right to 
the possession of a stamp album, one of claimants 
applied for an order that the album might be sent 
abroad for inspection by witnesses who were to 
be examined there on commissoin ; — Held : the 
ct. had jurisdiction to make such order under 
R. S. a. Ord. 37, r. 5, & R. S. C., Ord. 60, r. 3.— 
Chapun V. PUTTICK, [1898] 2 Q. B. 160 ; 67 
L. J. Q. B. 616 ; 78 L. T. 410 ; 46 W. R. 481 ; 
14 T. L. R. 365, C. A. 

AnnotcUian : — Coiisd. SteamBlilp Now Orleans Co. v. London 
& Provincial Marino & (ioueral Inace., [1909] 1 K. B. 943. 

Notice of commission .] — See Evidence, 

Vol. XXII., p. 692, Nos. 6614, 6515. 


t. Proof of indeldednesa.] — It is 
not necessary at the trial of an inter- 
issue for pltf., although he is 
p*W, in the issue, to prove deft-'s 
indebtedness at least in the absence 
of evidence on the part of claimant 
to show that it did not exist. — T urner 

Tymohor^ (1908), 8 W. L. R. 484 ; 
17 Man. L. R. 687.— CAN. 

»• ^oof of claimant’a title.] — On 
an interpleader Issue to try the title 
to goods seized, pltf. claimed all, 
assorting that he had derived some by 
purchase from the assignee of execu- 
tion debtor, Sc others by subsequent 
puTOhase from third parties. The 
assignment being invalid: — Held: it 
was necessary for him to show what 
goods he was entitled to without It, & 
on his failure to do this the jury were 
^htly directed to find for defts. — 
C»^ER V. Paterson (1860), 19 

U. C. R. 160.— CAN. 

b. Proof of title — Not necessary to 
absolute title — Interest in property 
— Witt e. Stocks, [1917] 
Alta. L. K. 164. — 

0 . Id^UUy of goods — Sufficiency 
of proof ,] — In an interpleader Issue, 
PRf* rested his case upon proof of a 
c tottel mtge. of certain goods mentioned 
therein, made to him by execution 
debtor & duly mod '.—Held: clearly 
^i^cient, lor it affotdod no proof 
that the goods mortgaged were the 
same as those seized by the sheriff Sc 
olatoed.— J ones r. Jenkins ( 1866 ), 25 
U. 0. R. 181. — CAN. 

^ f^^^ption of ownership of 
nwvable from possession — Rebuttal .] — 
Possession of a movable ralms a pre- 
sumption of ownership. Sc therefore 
a person claiming the ownership in on 
intcwleader suit, on the ground that 
he had bought such movable from a 


person whom he has allowed to remain 
in possession of it, must rebut the 
presumption by clear & satisfactoi-y 
evidence. — Zandbeko v. Van Zyl 
11910), App. D. 302.— S. AF. 

e. Examination of witness — Com- 
mon Law Procedure Act, 1864, s, 46.] 
—On the return of a sheriff’s inter- 
pleader summons, the evidence of the 
judgment debtor may be taken under 
above sect.. If the judge or referee 
see flt to direct it. — I*hillip8 Elec- 
trical Works v. Armstrong, North- 
West Thompson Sc Huston Electric 
Co., Claimants (1892), 8 Mon. L. R. 
48.— CAN. 

f. .] — Under above 

sect, a Judgment creditor who claims 
that prior judgments are fraudulent 
Sc void, & is called upon by interpleader 
summons issued at the instance of the 
sheriff to maintain or abandon his 
claim, may examine the judgment 
debtor as to the nature of his dealings 
with the other judgment creditors, 
& as to the indebtedness on which 
such other judgments were obtained. 
Sc such examination may be used upon 
the return of the interpleader summons. 
“Carsoadbn V, Zimmeraian (1893), 9 
Man. L. R. 178.— CAN. 

g. Weight of evidence — Evidence 
taken on commission — Findings of 
judge.] — Whore the evidenoe on an 
interpleader issue is taken before a 
oomr. & afterwards submitted to tho 
trial judge, the same weight is not to 
be given to the findings of the judge 
as if the witnesses had. been examined 
before him in open ot., the ct. being 
in os good a position as the trial judge 
to form an opinion as to the oredibility 
of witnesses. Sc tho weight to be |dven 
to their evidenoe. — v. Habt 

' *** 
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SBor. 9.-«tOC3£EIHNCS AFTER TRIAL OF ISSUE. , 
487. Payment out of court — ^To whom payment 
may he ordered to be made — Person authorised by 
all parties.] — In an interpleading suit, the ct. will 
order the money, which has been brought in by 
pltf . to be paid to a person having authority from 
all defts. to receive it, though some of defts. have 
not appeared : & for that puri^se a reference 
will be directed to the master to inquire, whether 
a sufficient authority to receive the money has 
been given. 

If in a common interpleading bill counsel were 
to come to the bar & oefore any of defts. had 
appeared were to ask that the money might be 
paid to a person duly auj^horised by ad to receive 
it, the ct., if satisfied of the sufficiency of the 
authority, would order the payment to be made 
to that person on behalf of all (Lord Eldon, C.). 
— Powell v. Sonnet (1826), 3 Russ. 558 ; 38 
E. R. 683, L. 0. 

438. When payment may be made — Not 

before Judgment.] — Upon an issue under Inter- 
pleader Act, 1831 (c. 68), where money is paid 
into ct. to abide the event, the successful party 
is not allowed to take the money out of ct. after 
verdict & before judgment. — Cooper v. Lead 
Smelting Co. (1833), 9 Bing. 634 ; 1 Dowl. 728 ; 
2 Moo. & S. 810 ; 131 E. R. 752. 

Annotation : — PoUd. King V. Birch (1844), 3 L. T. O. S. 
159. 

439. .] — In a feigned issue, the 

successful party is not entitled to take the money 
out of ct. after verdict, &; before judgment signed. 
Qu. : whether a bill of exceptions lies upon a 
fei^ed issue which is not directed for the purpose 
of informing the cortscience of the ct. — K ing v. 
Birch (1844), 3 L. T. O. S. 159 ; subsequent pro- 
ceedings (1845), 7 Q. B. 669. 

440. Claimant clearly entitled to 

portion of sum.] — An interpleader order having 
been made for payment into ct. of a sum of money, 
the freight of a ship, in a dispute between ship- 
owners & charterers, the ct., on its appearing 
upon affidavits that the larger portion was plainly 
due to the former, ordered it to be paid out of 
ct. to them ; & directed an action to try the 

question between the parties, instead of an issue, 
in order that a commission might issue to examine 
the master, who was about to sail on a voyage. — 
Re Mersey Dock Board & Freight of Din 
Manin (1863), 11 W. R. 283. 

Enforcement of order.] — See No. 367, ante, 

441. Application for — How intituled.] — 

Where money is paid into ct. to abide the event 
of the interpleader issue, the application by the 
successful party for payment out must be entitled 
in the origmal action & not in the issue. — L evi v. 
Coyle (1843), 2 Dowl. N. S. 932 ; 7 Jur. 724 ; 
sub nom. Levy v. Coyle, 12 L. J. Q. B. 294 ; 
sub nom. IuANE v. Levi, 1 L. T. O. S. 151. 

442. ,] — Upon a motion in an 

interpleader rule, the affidavits should be intituled 
in the original cause — Parientb v. Pennell 
(1844), 7 Scott, N. R. 834 ; 2 L. T. O. S. 348. 

448. Action against sheriff for wrongful seizure 
— Issue decided in favour of claimant.] — ^A judge’s 
order, made under Interpleader Act, 1831 (c. 68), 
directed that the goods should be sold by the 
sheriff, & the money paid into ct. to abide the 
event of an issue to be tried between claimant & 
the execution creditor. The issue was tried, 

PART II. SECT. 10, SUB-SECT. 1. 
h. Party not appealing but served 
♦pitA notw of a^ppoai — B^ht to be 
nea^l — b. olafmant who is seired with 
notice of apx>eal from an order made by 


Ac a verdict found for daimant, who thereupon 
brought an action of trespass against the sheriff, 
for breaking & entering his dwelliz^ house, & 
seizing his goods & converting them to his own 
use. The ct. made absolute a rule for striking 
out so much of the declaration as charges the 
seizure & conversion of the goods. 

Sernble : the proceedings ought in such a case 
to be stayed altogether — Abbott v. Richards 
(1846), 15 M. & W. 194 ; 3 Dow. & L. 487 ; 16 
L. J. Ex. 330 ; 6 L. T. O. S. 395 ; 153 E. R. 819. 

Annotations : — Oonid. Mercor v. Stanberry (1856), 20 J. P. 

407 ; Cramer v. Matthews (1881), 7 Q. B. D. 425. BeU. 

Jeesop V. Crawley (I860), 19 L. J. Q. B. 319 ; Jones v. 

Williams (1859), 28 L. J. Kx. 324 ; JouaifTo v. Bayley 

(1866), 15 L. T. 219. 

Compare No. 285, ante. 


Sect. 10.— APPEAL. 

Sub-sect. 1. — Decision of Master. 

See R. S. C., Ord. 54, r. 21, Ord. 57, rr. 8, 9, 11 ; 
C. L. P. Act, 1860 (c. 126), s. 17 ; R. S. C., Ord. 
54, r. 22 a (1) (6). 

444. Summary decision — Appeal to judge — 
With leave.] — \^ere a master summarily decides 
an interpleader matter under R. 8. C., Ord. 57, 
r. 8, & gives leave to appeal, a judge at chambers 
has jurisdiction to entertiftin such appeal by virtue 
of the provisions of R. S. C., Ord. 57, r. 11. 

It appears that these rules were intended to 
form a code giving a new procedure in interpleader 
cases (Mathew, J.). — Webb v. Shaw (1886), 16 
Q. B. D. 658 ; 55 L. ,T. Q. B. 249 ; 54 L. T. 216 ; 
34 W. R. 415 ; 2 T. L. R. 398, D. C. 

Annotation : — Refd. Williams Deacon’s Bank v. Bradshaw, 

[19251 1 K. B. 442. 

445 , Without leave.] — (1) On an 

interpleader summons at chambers the master 
decided, at the request of one of the parties, & 
having regard to the value of the subject-matter 
in dispute, to dispose of the claims in a summary 
manner, & he adjourned the summons for the pro- 
duction of evidence. The claimant objected that 
it was a case for an issue, & appealed to a judge 
at chambers, who dismissed the appeal on the 
gixjund that the decision of the master was final. 
An appeal from the judge at chambers to the Div. 
Ct. was dismissed. On appeal to the Ct. of 
Appeal : — Held : the decision of the master was 
a summary decision within R. 8. C., Ord. 57, r. 8, 
therefore Waterhouse v. Gilbert^ No. 454, posty 
applied, & the Ct. of Appeal could not entertain 
the appeal : — (2) Qu. : whether under R. 8. 0., 
Ord. 54, r. 21, all decisions of a master, including 
a decision in a summary way in interpleader, are 
not the subject of appe^ to a judge at chambers. 
— Bryant v. Reading (1886), 17 Q. B. D. 128 ; 
65 L. J. Q. B. 253 ; 54 L. T. 524 ; 34 W. R. 496 ; 
2 T. L. R. 505, C. A. 

Annotations .—As to (1) Polld. Van BmI^, [1903] 

2 K. B. 277 ; Harbottle v. Roberts, [1905] 1 K. B. 572. 

Befd. Be Tam, [1893] 2 Ch. 280. As to (2) Oonsd. Clench 

V. Dooley (1886), 56 L. T. 122. 

44 $, .1 — (1) Upon the true con- 

struction of R. S. 0., Ora. 64, rr. 12, 21, & R. 8. 0., 
Ord. 67, rr. 8, 11, an appeal lies from a summ^ 
decision of a master in aji interpleader proceeding 
to a judge at chambers. 

(2) A stakeholder interpleadmg, who acts with 
good faith, is entitled, although not deft, in an 


a local master, in oonneotion with an 
interpleader action in which he is 
Interested, but who has ifiven no notice 
of appeal from the order, may he beard 
in appeal. Suoh appeal is a re-hearing 


& the whole con be gone Into. — 
Macdonald Co. v. Nicholson & 
National Cash Rboister Co. & 
TuDHOPB Anderson Co. (1915), 31 
W. L. R. 510.— CAN. 


Intbeplbadek. 
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Sect, 10. — Appeal: Sub-eecte. 1 & 2, A, 6b B.; 
aecia. 3, 4 <6; 6.] 

action, to deduct from the fund in dispute the costs 
occasioned by the interpleader proceedings. — 
Clench v. Dooley (1886), 56 L. T. 122 ; 3 T. L. R. 
173 D. C. 

SeCj nowt R. S. 0., Ord. 54, r. 22 a. 

447. Trial of issue by master — Appeal to divi- 
sional court — Without leave.] — Where an inter- 
pleader issue is, under R. S. C., Ord. 57, r. 7, 
ordered to be tiled by a master, & the master at 
the trial has made an order determining the issue 
& finally disposing of the whole matter of the inter- 
pleader proceedings, an appeal lies without leave 
to the Div. Ct. from that part of the order which 
determines the issue. — Oox v. Bowen, [1911] 2 

K. B. 611 ; 80 L. J. K. B. 1149 ; 105 L. T. 141 ; 
65 Sol. Jo. 681, D. C. 

Annotaiion : — Reid. Mason t?. Bolton’s Librarj', [1913] 1 
K. B. 83. 

448. Trial by district registrar — Appeal to 
Divisional Court — R. S. C., Ord. 54, r. 22a (1) (b).] — 
Where, on the hearing of an interpleader sum- 
mons, a district registrar, with the consent of the 
parties, decides the mattOT in a summary manner, 
an appeal lies from his order to the Div. Ct. — 
Williams Deacon’s Bank, Ltd. v. Bradshaw, 
[1926] 1 K. B. 442 ; 94 L. J. K. B. 464 ; 132 

L. T. 829 ; 41 T. L. R. 188, D. C. 


Sub-sect. 2. — Summary Decision op Judge 

IN Chambers. 

A, Appeal by Sheriff. 

449. Appeal lies.] — On Feb. 17, 1881, the sheriff 
seized goods under an elegii against D. for £72, & 
interest, & costs. W. claimed the goods as his. 
On Feb. 19, the sheriff took out an interpleader 
summons. On July 15, an order was m^e for 
the sheriff to withdraw on W. giving security, in 
default of security the sheriff was ordered to sell 
the goods & pay the net proceeds into ct. Security 
was not given, & on Aug. 12, the sheriff paid £62, 
the net proceeds of the goods, into ct. On June 21, 
1882, the judge made an order that W. should be 
barred, that the fund in ct. should be paid to the 
execution creditor, & that W. should pay to the 
execution creditor & the sheriff their costs of the 
interpleader summons, including in the costs of ' 
the sheriff his possession money caused by W.^s 
claim. The sheriff, not bein^ satisfied that W. 
could pay him, appealed, askmg that his posses- 
sion money might be paid out of the fund in ct. 
in priority to the claim of the execution creditor. 
In the meantime the money had been paid to 
pltf. i—Held : (1) C. L. P. Act, 1860 (c. 126), s. 17, 
making a summary decision under the Act final 
& conclusive against “ the parties,” did not make 
it final against the sheriff, & he could appeal ; 
(2) where an interpleader has been directed on 
the application of the sheriff, & the claim of the 
third party fails, the strict form of order upon 
which the sheriff is entitled to insist, is to direct 
the execution creditor to pay the sheriff’s charges 
of the interpleader, with a remedy over to the exe- 
cution creditor against the third party, though it 
is a common form of order simply to order the 
third party to pay them to the ^eriff. — Smith v, 
Daelow (1884), 26 Ch. D. 606; 68 L. J. Ch- 
696 ; 50 L. T. 671 ; 32 W. R. 665, 0. A. 

Annotatifms : — As to (2) Befd. BrazoBden v. Parker (188fi), 

1 T. L. R. 610 ; Montage v. Davies, Benaohl, [1911] 2 
K. B. 696; Re JUngera, Ex p. Sussex ShexiiZ, [1911] 1 
K. B. 101. 


B. Appeal by ClaimarU. 

See R. S. C., Ord. 67, rr. 2, 8, 9, 11 ; 0. L. P. 
Act, 1860 (c. 126), s. 17. 

450. No appeal — Consent of all parties.] — 
When a judge at chambers disposes of the merits 
of an interpleader in a summary manner under 

C. L. P. Act, 1860 (c. 126), s. 14, his decision is, 
bv sect. 17, final, & he cannot, even with consent 
of parties, give a right of appeal to the ct., & no 
alteration in this respect is made by Jud. Act, 
1873 (c. 66), 88. 19, 60, taken together with R. R. 0., 
Ord. 1, r. 2. — Dodds v. Shepherd (1876), 1 Ex. 

D. 76 ; 45 L. J. Q. B. 457 ; 34 L. T. 368 ; 24 
W. R. 322 ; 2 Char. Pr. Cas. 173. 

Annotations: — ^Folld. Buse v. Roper (1879), 41 L. T. 467. 

Dbtd. Re Morris, Ex p. Streeter (1881), 19 Ch. D. 216. 

Rdd. Witt V. Parker (1877), 36 L. T. 638 ; Hartmont v. 

Foster (1881), 8 Q. B. D. 82 ; Tumor v. Brldsrett (1882), 

51 L. J. Q. B. 377 ; Re Tam, [1893] 2 Ch. 280. Mentd. 

Parsons v. Tinllng: (1877), 2 C. P. D. 119. 

' 451. .] — Where upon an attachment 

under a garnishee order by a judgment creditor 
of moneys due to the judgment debtor, a third 
party claims such moneys lor a debt due to him 
rrom the judgment debtor, & consents to a judge 
at chambers deciding the issue summarily between 
him & the judgment creditor, instead of asking 
under R. 8. C., Ord. 45, r. 7, for an issue to be tried in 
the usual way, such decision of the judge is final, 
& cannot be appealed against by such third party. 
— Eade V. WiNSER & Son (1878), 47 L. J. Q. B. 
584, D. C. 

462. .] — ^An order having been made upon 

a summons in chambers, directing an interpleader 
issue to be tried in Glamorganshire, the parties 
agreed that the case should be tried before a judge 
in chambers, with the understanding that there 
should be a right of appeal. 

The judge thereupon heard the case & made 
^ order : — Held : while the order to try the issue 
in Glamorganshire was subsisting, the judge had 
no jurisdiction to try the case in chambers as a 
judge without a jury, any agreement between the 
parties to the contrary notwithstanding, & the 
judge had in effect disposed of the case in chambers 
in a summary manner within C. L. P. Act, 1860 
(c. 126), s. 14, & there was therefore no right of 
appeal against his decision. — Busb v. Roper 
(1879), 41 L. T. 457 ; 28 W. R. 87, C. A. 

Annotation: — Refd. Turner v. Bridgett (1882), 51 L. J. 

Q. B. 377. 

463. .] — Lyon v. Morris, No. 14, ante. 

464. .] — By the combined operation of 

Common Law Procedure Act, 1860 (c. 126), s. 17, 
& of Appellate Jurisdiction Act, 1876 (c. 69), 
s. 20, no appeal lies to the Ct. of Appeal from a 
decision of the Q. B. Div. upon an appeal from the 
summary decision at chambers of an interpleader 
summons, & R. S. 0., Ord. 67, r. 11, does not 
confer any power to give leave to appeal. — 
Waterhouse v. Gilbert (1885), 16 Q. B. D. 669 ; 
64 L. J. Q. B. 440 ; 62 L. T. 784 ; 1 T. L. R. 
640, C. A. 

Annotaiions : — Conid. Webb v. Shaw (1886), 16 Q. B. D. 

658. Folld. Bryant ». Readinir (1886), 17 Q. B. D. 128; 

Lyon V. Morris (1887_j, 19 Q. B. D. 139. ^Id. Field v. 

Klviiigtoa (1889), 5 T. L. R. 642. Folld. Laun v. 

Ba^|,^|1903J 2 K. B. 277. Befd. Re Tam (1893), 68 

455. Question of law.] — Where in inter- 

pleader proceedings a judge decides a question 
under B. S. C., Ord. 67, r. 9, without directing an 
issue or stating a special case, his decision is a 
summary decision within 0. L. P. Act, 1860 
(c. 126), s. 17, & is not subject to appeal . — Be 
Tarn, Tarn v. Tarn, [1893] 2 Oh. 280 ; 62 L. J. 
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Ch. 664 ; 88 L. T. 811 ; 41 W. B. 897 ; 9 T. L. E. 
868 : 87 Sol. Jo. 872 ; 2 B. 407, 0. A. 

ArmctaJtim : FoUd. Van Lann v. Baring, [1903] 2 K. B. 

277 

466. S.^ P. Van Laun & Co. u. Baring 
Brothers & Co., [1903] 2 K. B^ 277 ; 72 L. J. 

K. B. 766 ; 89 L. T. 120 ; 62 W. R. 69, C. A. 

Annoiaticma : — FoUd. Harbottle v. Bobertu, [1905] 1 K. B. 

672. Retd. Cox V. Bowen, [1911] 2 K. B. 611. 

467. .] — ^Where, on interpleader proceed- 

ings, the amount in dispute exceeded £50, &> a 
judge ordered that the matter should be decided 
in a summary manner under R. S. C., Ord. 67, 
r. 8, but gave leave to appeal : — Held : the judge 
had juiMdiction to make the order, & no appeal 
lay against it. 

The jurisdiction under R. S. C., Ord. 67, r. 8, 
to dispose of an interpleader matter in a summary 
manner is not limited by any rule of practice to 
cases in which the value of the subject-matter 
in dispute does not exceed £50. 

The case of Bryant v. Readin^^ No. 445, anfc, 
shows that a decision upon an interpleader sum- 
mons to dispose of the matter in a summary 
manner under R. 8. C., Ord. 67, r. 8, is the same 
thing as a summary decision itself. Here the 
master decided to deal with the matter summarily, 
& that decision was the same thing as a sum- 
mary decision within the rule (Collins, M.R.). — 
Harbottle v, Roberts, [1905] 1 K. B. 672 ; 74 

L. J. K. B. 310 ; 92 L. T. 723 ; 63 W. R. 291 ; 
21 T. L. R. 273 ; 49 Sol. Jo. 313, C. A. 

468. .] — Rule 8 of that order [R. S. C,, 

Ord. 67] gives the' judge power in cases of small 
value, with the consent of the parties to decide 
the case in a summary manner. In that case 
there is no appeal ; but even if the case comes 
within rule 9, I do not think I ought to give leave 
to appeal (North, J.). — Topham v. Greensidb 
Glazed & Firebrick Co., Ltd. (1887), as reported 
in 68 L. T. 274. 


Sub-sect. 3. — Summary Decision of 
Divisional Court. 

See C. L. P. Act, 1860 (c. 126), s. 14. 

459. Summons referred by Judge in chambers — 
No appeal.] — A judge at chambers referred an 
interpleader summons to a div. ct. The ct. 
barred claimant & decided the case without 
ordering an interpleader issue ; — Held : such a 
decision was given in exercise of the summary 
jurisdiction of a ct. or judge under C. L. P. Act, 
1860 (c. 126), s. 14, & was therefore final & without 
appeal. — Turner r. Bridgett (1882), 9 Q. B. D. 
66 ; 61 L. J. Q. B. 377 ; 46 L. T. 617 ; 30 W, R. 
686, 0. A. 

Annotaiion : — Mentd. Mostyn v. Stock (1882), 9 Q. B. D. 


Sub-sect. 4. — ^Trial of Issue by Judge 

Alone. 


Jud. Act, 1873 (c. 66), s. 19 ; R. S. C., Ord. 
67, r. 11 ; Practice. 

460. Appeal lies — Without leave — ^To Court of 
Appeal.]- — An appeal will lie to the Ct. of Appeal 
from a judgment on the trial of an interpleader 
issue, notwithstanding C. L. P. Act, 1860 (c. 126), 
s. 17, & Ord. 1, r. 2 of the Jud. Act, 1876 (c. 77).— 
Witt v. Parker (1877), 46 L. J. Q. B. 460 ; 36 
L. T. 538 ; 25 W. R. 618, C. A. 

Annotations : — Refd. Turner u. Bridgett (1882), 61 L. J. 
Q. B. 377 ; Smith v. Darlow (1884), 53 L. J. Ch. 696. 


481. .] — Dawson v. Fox, No. 

10, ante* 

462. .] — He [the judge of first 

instance] had to try an interpleader issue without 
a jury, & therefore, as regards the decision of 
matters of fact, he stood in tlie same position as if 
he were a jury. An appeal lies upon his findings 
of fact (Lord Esher, M.R.). — Ramsay v. Mar- 
grett, [1894] 2 Q. B. 18 ; 63 L. J. Q. B. 613 ; 70 
L. T. 788 ; 10 T. L. R. 355 ; 1 Mans. 184 ; 9 R. 
407, 0. A. 

Annotations : — Mentd. Re Satterthwaite, Ex p. Trustee 
(1895), 2 Mans. 52 ; Withers v. Bor^ (1895), 39 Sol. Jo. 
559 ; Clapham v. Ives (1904), 91 L. T. 69 ; Re Reis, Ex p. 
Clough, [1904] 1 K. B. 451 ; Re Magnus, Ex p. Salaman 
(1910), 80 L. J. K. B. 71 ; Rogers, Eungblut v. Martin 
(1910), 103 L. T. 527 ; ReLavey, Exp. Trustee, [1918-19] 
B. & C. R. 116 ; Canvey Island Comrs. v. Preedy, [1922J 
1 Ch. 179 ; French v. Gethlng, [1922] 1 K. B, 236. 


Sub-sect. 5. — Trial of Issue by Judge 

and Jury. 

See R. S. C., Ord. 57, rr. 11, 13 ; Judicature 
Act, 1873 (c. 66), s. 19 ; Practice. 

463. Application for new trial — Powers of Court 
of Appeal — Judgment in lieu of new trial.] — R. 8. C., 
Ord. 40, r. 10 applies as well to proceedings in 
interpleader as to ordinary actions, although the 
old practice in interpleader is preserved by Ord. 50, 
r. 2 ; therefore, on a rule for a new trial of an 
interpleader issue, the ct. has jurisdiction to direct 
judgment to be entered instead of ordering a new 
trial. — ^Williams v. Mercier (1882), 9 Q. B. D. 
337 ; 61 L. J. Q. B. 594 ; 47 L. T. 140 ; 30 W. R. 
720, C. A. ; affd. on other gi*ounds (1884), 10 App. 
Cas. 1, H. L. 

Annotaiiiyns : — Mentd. Perks v. Mylroa, [1884] W. N. 64; 

Re Garnett, Robinson v. Gandy (1886), 33 Ch. D. 300 ; 

Floyd V. Lyons (1897), 76 L. T. 251 ; Masson, Templler v. 

De Fries, [1909] 2 K. B. 831. 

464. To Divisional Court,] — ^Where an in- 

terpleader issue is tried by a judge & a jury, the 
judge can, by R. S. C., Ord. 67, r. 13, finally 
dispose of the whole matter of the interpleader 
proceeding ; & his judgment is final, unless leave 
to appeal is given. When in an interpleader issue 
a p£^y desires to obtain a new trial, the applica- 
tion must be made to a Div. Ct. If in such a case 


PART II. SECT. 10, SUB-SECT. 8. 

k. JVo appecU.] — There is no rlghl 
of appeal from the decision of lh< 
^dge in an interpleader suit in a Div 

— Re Turner t». Imperial Bank oi 
Canada (1881), 9 P. R. 19.— CAN. 

l. Ord^ in <teo actiona — Appea 
f^^‘r-WFere an interpleader ordei 

‘l^wtuled in two actions, in dtflereni 
divisions of the High Ct., there beini 
two executions in me sherill’B hands 

may lx 

either division, althougl 

one of the locution creditors has beer 
ijarred by the order, from which then 
appeal on that ground. — H oga 
CAPL (18941 16 P. R. 47. 


PART II. SECT. 10, SUB-SECT. 4. 

m. Appeal lies.] — Special leave to 
appeal from the decision of a Judge at 
n%si prius, in an interpleader issue, 
will be given by the Full Ct., on good 
cause shown, though no application for 
leave has been made to the Judge. — 
Ida H. Gold Mining Co. v. Jones 
(1904), 7 W. A. L. R. 29.— AUS. 

n. .] — O’Odnnor V. Quinn 

(1911), 12 C. L. R. 239.— AUS. 

o. .] — Wilson v. Kerr 

(1860), 18 U. O. R. 470.— CAN. 

S . .] — The decision of a 

ge of the High CJt. on an inter- 
pleader issue to try the title to property 


taken under execution on a final 
judgment in the suit in whioh It is 
issued Is appealable to the Ct. of 
Appeal. — Hovky v. WmTiNG (1887), 
14 S. C. R. 515.— CAN. 

q. .] — There may he an 

appeal to the Ct. of Appeal from a 
judgment in an interpleader issue as to 
the ownership of goods seised under an 
execution. — L aird t>, Laird, [1920] 8 
W. W. R. 1 ; 51 D, L. R. 642.— CAN. 

r. .1 — Maharaj Singh e. 

(hliTTAR MAL (1907), 1. L. R. 30 All. 
22.— IND. 

t. No appeal oh gueaHon of fact.] 
— ^McAseill V. Smith (1882), 84 
N. S. R. (12 R. & G.).247.— CAN. 



J[l9^1!!ESUP1tiiK 


Sed. Ajppeal ; Stib-wda. 5, 6, 7, 8 9. 


it from ^ 

the iudee, leave must be obtained, & then thi^ 
anp^ to to the Ct. of Appeal. If it is desir^ 
both to move for a new trial & to appeal from tlie 
final judgment of the judge, then bv K. «. 

Ord. 40, r. 5, both appUcations must be made, in 
interpleader as in other cases, in the firat m^nce 
to a Div. Ct., from the judgment of which Ct. an 
appeal lies to the Ct. of Appeal. 

Burstall v. Bryant^ No. 407, 

Bobinson V. Tucker (1884), 14 Q. B. D. 371 ; 

L. J. Q. B. 317 ; 50 L. T. 380 ; 32 W. B. 097, 

C. A. 

Annotaiions : — Consd. Webb v. Shaw 0880), 16 Q. 1^* 
658. Refd. McNair r. Audenehaw Paint & Colour Co., 
(1891] 2 Q. B. 502 : Cox v. Bowen, (191 1] 2 K. B. 611. 

466. Appeal from findings of fact of Jury — To 
divisional court.] — Dawson v. Fox, No. 10, 
ante. 

.] — Bobinson v. Tucker, No. 


466. 


464, ante. 

Appeal against final order.] — See Sub-sect. 6, 
post. 


Sub-sect. C. — Where Judge disposes op 
Whole Matter. 

See R. S. G., Ord. 57, r, 13, Ord. 40, r. 5. 

See C. L. P. Act, 1860 (c. 126), s. 17 ; Jud. Act, 
1873 (c. 66), s, 19. 

467. Appeal against final Judgment — To Court 
of Appeal.] — Under R. S. C,, Ord, 57, r. 11, where 
an interpleader issue has been tried by a jury, & 
judgment given according to their finding by the 

E residing judge, application for a new trial must 
e made to the Ct. of Appeal & not to the Div. 
Ct. 

The judgment in the present case is in truth 
a judgment by the presiding judge, from which 
there is no appeal unless he grants leave, & then 
by B. S, C., Ord. 57, r. 11, the appeal is to the Ct. 
of Appeal & not to this ct. (Coleridge, L.J.). — 
Burstall v. Bryant (1883), 12 Q. B. D. 103 ; 32 
W. R. 495 ; stib nom. Parnell r. Steadman, 
Burstall & Co. v. Bryant & Co., 49 L. T. 712 : 
48 J. P. 119, D. C. 

Annotation : — Befd. Robinson r. Tucker (1884), 53 L. J. Q. B. 
317. 

468. With leave.] — Robinson v. 

Tucker, No. 464, ante. 

469. .] — Dawson v. Fox, No. 

10, ante. 

470. Appeal on ground of error in trial of Issue 
& also against Judgment — Leave to appeal from 
Judgment— To Divisional Court — & Court of Appeal.] 

— Robinson v. Tucker, No. 464, ante. 


Order to 

8m B. S. 0., Ord. 67, r7n. 

0 ^ 11 , 

tit- * “* jwAgtr 

iMVe.] .... WM Ord. 1, r. wmcn preserves 
the procedure Sc practice under the InterDlenJ^n! 
Acte in actions in file l6gh Ct., does not coSradirt 
Jud. Act, 1873 (c. 66), s. 49, which enacts that nn 
order of a judge of the High Ot. as to costs onlv 
shall be subject to appeal without leave of such 
Judge ; & such enactment applies to a judge’s 
order in interpleader as well as in other proceed- 
ings. — Hartmont V. Foster (1881), 8 Q, B d 
82 ; 61 L. J. Q. B. 12 ; 45 L. T. 429 : 30 W R* 
190 n A. 


5 


129 C A. 

Annoiftiion Polld. Field r. Rlvlnirton (1889), 

642. 

472. .] — Field v. Rivinoton (1889), 


T. L. B. 


5 T. L. R. 642, C. A. 


Sub-sect. 8. — Time for Appealing. 

See R. S. C., Ord. 58, rr. 18, 15, Ord. 39, r. 4 ; 
Practice. 

473. Order on further consideration — Varying 
master’s certificate— Interlocutory.] — Goods seized 
in execution were claimed by the trustees of a 
settlement made by debtor. A decree was made 
in an interpleader suit directing an inquiry 
whether the settlement was a valid settlement of 
the goods & who were entitled to them. The 
cliief clerk certified that the settlement was 
invalid, & the judgment creditor entitled. By an 
order made on further consideration & on 
adjourned summons to vary the certificate, the 
ct. declared the settlement valid, & ordered the 
ceriificate to be varied accordingly, & directed 
the proceeds of the goods to be paid to the trustees : 
— Held : the substantial part of this order was an 
order to vary the certificate, which was an inter- 
locutory order, & an appeal brought after twenty- 
one days was too late. — White v. Witt (1877), 5 
Ch. D. 689 ; 46 L. J. Ch. 560 ; 87 L. T. 110 ; 
25 W. R. 435, C. A. 

Annotation : — Apld. Standard Discount Co. v. La Grange 

(1877), 3 C. P. D. 67. 

474. Judge’s order on trial of issue — Inter- 
locutory.] — Two actions having been brought 
relating to a cargo, an interpleader issue was 
directed to try the question to whom it belonged. 
The Master of the Rolls made an order finding in 
favour of defts., & declared them to be entitled 
to the cargo. Subsequently an order was made 
in the actions directing the proceeds of the cargo, 
which were in ct., to be paid to defts. : — Held : 
the former order was an interlocutory order, from 
which an appeal could not be brought after twenty- 
one days. Leave to appeal notwithstanding the 


PART II. SECT. 10, sub-sect. 7. 

«. Appeal from order of judge in 
chambera as to coats of motion before local 
master — Right of party not having 
appealed from master* a order to be heard. ] 
— PioNKBR Lumber Co. v. Dietz, 
[192314 D. L. R. 432 ; 2 W. W. R. 363. 

b. Appeal from judoe*a order.] — 
Where an application was made by a 
sheriff for an interpleader order in 
respect of goods seized by him under 
an execution against pltf., Sc claimed 
by a brother of pltf. as purchaser of the 
goods, the fudm decided the question 
in favour of olaunant, without dlreotlng 
the trial of an Issue, Sc made an order 
refusing the application, directing the 
sheriff to withdraw from possession of 


the goods, ordering the execution 
creditors to pay the sheriff’s costs & 
possession money Sc claimant’s costs. 
Sc directing that no action should be 
brought by claimant afi^dnst the sheriff 
in respect of the seizure ; — Held : the 
execution creditors had the right to 
appeal against this order. — Rondot v. 
Monetabt Times Printing Co. of 
Canada (1899), 19 P. R. 23.— CAN. 

o. .J— An order of a district ct. 

Judire dismissing a motion for a review 
of the taxation of costs on an inter- 
pleader issue as to the ownership of 
certain moneys Is an Intorlooulory 
order, Sc an i^peal therefrom does not 
lie to the Ct. of Appeal. — Beaver 
Lumber Co. v. Cain, [1924] 4 D. L. R. 
438 ; 3 W. W. R. 332 ; 19 Sask. L. R. 


12.— CAN. 

d. Appeal from maater’a order.] — 
Under on execution issued from the 
Q. B. Div., a sheriff seized certain goods, 
some of which were claimed by pltf. 
The master in chambers, on the applica- 
tion of the sheriff, directed an inter- 
pleader issue In the Q. B. Div., 
reserving the question of costs, which 
he subsequently directed to be taxed 
on the county ot. scale : — Held : the 
master’s discretion was open to review 
by an appeal to a Judge in chambers. — 
Christie v. Conway (1883), 9 P. R. 
629.— CAN. 

e. Appeal from referee's order.] — 
Stephens v. Rogers, Ex p. Living- 
stone (1889), 0 Man, L. R. 298. — 

CAN. 
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lapse of time, refused ; resps. not having done | 
■/vthinit to r«l*e an jca% aMtost 

BABKaa (1878), 7 D. 701 ; 47 

i;.”j7bh. 340 ; 87 L. T. 810 ; 26 W. B. 817, C. A. 

.* — Folld. HoNair t). Andenshaw Paint Sc Colour 
a Q. B. 602. Esld. OoUina v. Paddlnarton 

^*tiT (1880), 6 Q. B. D. 368 : HamlyTi v. Betteley (1880), 
vestry u_oo_ ^ gurreU (1878), 10 Ch. D. 

Blyth & Younsr (1880), 13 Ch. D. 416 ; Carter 
V (1880), 29 WTR. 132 ; Re New Callao (1882), 22 

Ch dT 484 ; & Gardner, Lon« e. Gardner (1894), 71 
L. T. 412. 

475 ^ — ^An appeal from decision of 

a judge on an interpleader issue tried by him 
without a jury must, under R. S. 0., Ord. 68, r. 15, 
be brou^t within twenty-one days. — McNair & 
Co. V. Audenshaw Paint Sc Colour Co., Ltd., 
ri891] 2 Q. B. 602 ; 60 L. J. Q. B. 770 ; 65 L. T. 
292 ; 40 W. R. 36 ; 7 T. L. R. 741, C. A. 

Annotation: — Mentd. Re Gardner, Long v. Gardner (1894), 
71 L. T. 412. 

476. Order of divisional court on appeal from 


county court — Final order.] — A fourteen days* 
notice of appeal against a judgment of the Divl. 
Ct., affirming the decision of a county ct. judge in 
an interple^er matter is a good notice, the 
judgment of the Divl. Ct. being a final order under 
R. S. C., Ord. 58, r. 3 . — Hughes v. Little (1886), 
18 Q. B. D. 32 ; 66 L. J. Q. B. 96 ; 55 L. T. 476 ; 
35 W. R. 36 ; 3 T. L. R. 14, C. A. 

Annotations : — Consd. McNair v. Audenshaw Paint & Colour 
Co., [1891] 2 (i. B. 602. Mentd. Cook v. Taylor (1887), 
3 T. L. R. 800 ; Pulbrook v. Ashby (1887), 56 L. J. Q. B. 
376 ; Stevens v. Marston (1890), 00 L. J. Q. B. 192 ; 
Re Hill, Oflaclal Receiver v. Ellis (1895), 2 Mans. 208 ; 
De Braam v. Fo^ (1899), 69 L. J. Ch. 82. 


Sub-sect. 9. — Bankruptcy. 

477. Order by Judge In bankruptcy — Appeal lies 
to Court of Appeal.] — Any order in interpleader 
made by the chief judge in bkpcy. can be appealed 
from. The proper mode for the sheriff to apply 
to the Ct. of Bkpcy. for an interpleader order under 
Interpleader Act, 1831 (c. 58), is by motion, of 
which notice is served on claimants, &; on the 
hearing of the motion the ct, can determine their 
rights, without first making an order that they 
attend & interplead. A person against whom an 
order is made on his default in appearing may 
appe^ from the order on its merits. On the 
hearing of a motion by a sheriff in the Ct. of 
Bkpcy. for an interpleader order, one of the 
clain^nts was represented by the managing clerk 
of his solrs., who was not himself a solr. The 
registrar, supposing him to be a solr., allowed him 
to cross-examine the witnesses on the other side, 
but, when he discovered the mistake, he declined 
to hear him as an advocate, & decided against his 
client, Sc he afterwards ijefused an application by 
the client for a rehearing ; — Held : the registrar 
ought to have adjourned the case to give the client 
an opportunity of being represented by counsel or 
a solr., & the client was entitled to a rehearing. — 
The sheriff’s costs of the appeal were ordered to 
he paid by the party who should ultimately be 
decided to be in the wrong. — Re Morris, Ex p. 
Streeter (1881), 19 Ch. D. 216 ; 45 L. T. 634 ; 
30 W. R. 127, 0. A. 

Antw^iom .-—ROi, Tumor v. Brldjroit (1882), 51 L. J. 

Q. B. 377. Mentd. Hession v. Jonoa, [1914] 2 K. B. 421. 

See, now, Bkpcy. Act, 1914 (c. 69), s. 108 (2). 


Sbot. ll.—COSTS AND CHARGES. 

Sub-sect. 1, — Stakeholder. 


See R. S. C., Ord. 67, r. 15. 

478. General rule.] — Searle v. Matthews, No. 
601, post, 

^ 479. Payable out of fund.] — Tenants filing a 
bill of interpleader against annuitants, Sc br ing in g 
rents into ct., paid their costs out of the rents. — 
Aldrich v. Thompson (1787), 2 Bro. O. 0. 149 : 
29 E. R. 86, L. C. 

Ar^^wna Diltd. Dungey v. Angove (1794), 2 Vos. 304. 
Polld, Angell V. Hadden (1809), 16 Ves. 202. 


480. -.] — Upon a bill of interpleader deft., 

who made it necessary, was ordered to pay all the 
costs ; Sc pltf. has a lien for his costs upon the 
fund paid into ct. — ^Aldridge v. Mesnbr (1801), 
6 Ves. 418 ; 31 E. R. 1122, L. C. 

Annotaliona : — Folld. Ma«on r. Hamilton (1831), 5 Sim, 19. 

Consd. Agar v. Blethyn (1835), Tyr. & Gr. 160. Folld. 

Kant India Co, v. Campion & Bazett (1837), 1 Jur. 422. 

Befd. Martinius v. Helmuth (1817), 2 Ves. & B. 412, n. 


431. .] — Pltf. in an interpleading suit is 

entitled to be paid his costs out of the fimd. — 
Campbell v. Solomans (1823), 1 Sim. & St. 462 ; 
57 E. R. 184. 

482. .] — Cotter v. Bank op England, 

No. 192, ante. 

483. .] — A married woman, living apart 

from her husband in adultery, acquired moneys, 
which she deposited with bankers. She then 
married again, her first husband being still alive, 
& on such marriage settled the money so deposited 
for the benefit of herself & second husband & two 
illegitimate children. Shortly afterwards she was 
convicted of murder, & executed. Previous to 
her trial, she Sc her trustees applied to the bankers 
for the fund, in order to employ it in her defence, 
which the trustees conducted in an extravagant 
manner, but the hankers refused to pay it over. 
After her execution, the tinistees Sc the first hus- 
band severally brought actions against the 
bankers to recover the money, which were stayed 
under an interpleader rule, & an issue was directed 
to try the question between the first husband & 
the trustees, under which a verdict was found for 
the first husband ; — Held : (1) on showing cause- 
against a rule for paying over the money to pltf., 
the bankers should be ^owed their costs out of 
the fund, which were to be retained by them on 
paying it over to pltf. ; (2) the trustees, not having 
acted bond fide, should repay the costs of the 
bankers to pltf., & also pay all the costs incurred 
by him in the course of the proceedings. Semble : 
if the trustees had acted bond fide, th^y would 
not only not have been charged with such costs, 
but possibly might have been allowed their own 
costs out of the fund. — ^A gar v. Blethyn (1836), 
2 Cr. M. & R. 699 ; Tyr. & Gr. 160 ; 5 L. J. Ex. 
36 ; 160 E. R. 296. 

Annotation: — Generally, TLeti. Shingler v. Holt (1861), 7 

H. & N. 65. 


484 . Stakeholder acting in good faith.] — 

A stakeholder acting with good faith is entitled 
to his costs of coming to ct. out of the fund in 
dispute which are -ultimately paid by the 
unsuccessftd party. — Parker v. Linne3tt (1834), 
2 Dowl. 682. 

485, .] — If a party applying under 

Interpleader Act, 1831 (c. 68), acts fairly, he will 


part IL sect. 11, SUB-SECT. 1. 
478 1. General ntZ«.]~An In terplead< 
snJt must be dtsmiased with oogtH, 
Pitl. does not eetabllsh at the hearli 
u i nterpleader proper.^ 


I. Application for — To whom made.] 

J. — ^VOL. XXIX. 


Where an interpleader order haa 
en granted by a judge, an appll(»- 
m for costa of the issue must also be 
ide to a Judge, & not to the ot. ; but 
nhle, that it need not be to the Judge 
m granted the order. — S kweix v. 
JFFALO, Brantford Sc Godbiuoh 
r. Co. (1866), 2 P. R. 50 ; 3 C. L. J. 

S. 29.— CAN. 


g. Payable out of fund — By agr^- 
menf — Fund transferred to new trustees 
— Sheriff’s fees still unpaid — Juris- 
diction to order.] — Dunn r. Boulton 
{circa 1852), 2 O. L. Ch. 196.— CAN. 

h. Dedudion out of ftmd — VUi- 
nuUely payable by unsuocese^l party. ')r-“ 
-V^ere a stakeholder interpleads in 
good faith, he will be allowed to deduct 

K 
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Sect 13. — Costs and charges: Sub-sects. 1 d: 2, A, 

cfcZ?.] 

be allowed his costs out of the proceeds of the 
thing in dispute, & the party ultunatdy un- 
successful must repay them. — Dueab v. Mackin- 
tosh (1833), 2 Dowl. 730 ; 3 Moo. & S. 174. 

Annotaiicm Refd. Cotter v, Banlc of England (1833), 3 
Moo. & S. 180. 

486. •] — A stakeholder who bonA 

fide comes to the ct. under Interpleader Act, 1831 
(c. 68), is entitled to his costs out of the fund or 
the produce of the subject-matter in dispute, to 
be repaid by the party ultimately unsuccessful. — 
Beeves v. Babraud (1839), 7 Scott, 281. 

487. .] — Clench v. Dooley, No. 

446, ante. , . , . 

488. .] — An auctioneer, who is sued for 

deposit money received on a purchase, & who pays 
it into ct., under an order for the vendor & pur- 
chaser to interplead is entitled upon the tenmna- 
tion of proceedings between vendor & purchaser 
to receive his costs out of the deposit money. — 
Pitchers v. Edney (1838), 4 Bing. N. C. 721 ; 6 
Scott, 582 ; 7 L. J. C. P. 276 ; 132 E. R. 966. 

489. .] — Searle V. Matthews, No. 501, post. 

490. .] — Beading v. London School 

Board, No. 76, ante. 

491. Collusive proceedings.] — (1) Tenant can- 
not file a bill of interpleader against his landlord 
on notice of ejectment by a stranger, under a title 
adverse to that of the landlord. 

(2) On suspicion of collusion, an inquii*y into 
the circumstances was directed : & the report 

confirming the fraud the bill was dismissed, with 
costs to the landlord, as between attorney & 
client, to be paid by pltf. &> his solr. ; the latter 
to show cause why he should not be struck off the 
roll. — Dungey V. Angove (1794), 2 Ves. 304 ; 30 
E. B. 644, L. C. 

Anru>taiion8 : — As to (1) FoUd. Johnson v. Atkinson (1796), 
3 Anst. 798. Distd. Clarke v. b^e (1807), 13 Vea. 383 ; 
bowyer v. Pritchard (1822), 11 Price, 103 ; Stephens r. 
Callanan & Salwey (1823), 12 Price, 168. Folfd. Cook 
V. Rosslyn (1859), 1 Gill. 167. As to (2) Reid. Gore v. 
Bowser 0,856), 3 W. R. 430 : Andrews v. Barnes (1888), 
39 Ch. D. 133. QeneraUy, Mentd. Goodwin v. Gosnell 
(1846), 2 Coll. 457 ; Wheatley r. Bastow (1865), 7 De 
G. M. & G. 261. 

492. Where costs needlessly incurred — Stake- 
holder must pay extra costs — Proceedings vexatious.] 

— Crawford v. Fisher, No. 71, ante, 

493. Continuance after withdrawal of 

claim.] — Pltf. in an interpleader suit disallowed 
the costs of proceedings taken by him in the suit, 
subsequent to his receiving notice of the with- 
drawjd of the adverse claims. — Symes v. Magnay 
(1855), 20 Beav. 47 ; 3 W. B. 193 ; 62 E. B. 620. 

494. Prolix affidavit.]— Where, in an 

interpleader suit, pltfs. filed an affidavit of some 
length as to merits ; — Held : in making the usual 
order on defts. to interplead, & for taxation of 
costs, there should be a direction to the taxing 
master to have regard to any prolixity in pltf.’s 
affidavits. — Scottish Union Insurance Co. v. 
Steele (1864), 9 L. T. 677. 

495. .] — Pltf., who had been negotiating 

for the purch^e of a house, handed to deft., as his 
agent, the amount of the deposit &> the bailee of 
£490 imyable to the vendor on completion & 
instructed deft, to pay this balance to the vendor 
when completion took place. Completion did not 


take place, & pltf. demanded the above balance 
from deft. & brought an action against hirri to 
recover it. The vendor claimed that pltf was 
liable to him for £100 damages & directed deft 
not to pay over that sum to pltf. Deft, thereupon 
issued an interpleader summons in respect of the 
£100, & the master directed an issue, d ordered 
that deft, should pay into ct. the £100 less his costs 
On the trial of the issue the vendor’s claim was 
dismissed. Pltf. then obtained leave to sign 
lud^ent for £390, for which deft, admitted 
liability. Pltf. now claimed the additional £100 
in full without any deduction of deft.’s costs. 
Deft, contended that the noaster’s order allowing 
deft, to deduct his costs was final : — Held : the 
master’s order allowing the deduction of costs 
was not res judicata, out merely relieved deft, 
from paying the full £100 imtil the decision of 
the interpleader issue & the result of the action, & 
therefore pltf. was entitled to recover the full £100. 

Deft, misconceived the situation & there was 
no justification for his refusal to pay the £100 to 
pltf. He had no defence to the action & no right 
to stortr interpleader proceedings. It was not 
right to make pltf. pay deft.’s costs out of that 
£100, when he [deft.] was keeping back money 
which belonged to pltf. (Swift, J.). — ^Allnutt v. 
Mills (1925), 42 T. L. R. 68. 

496. Order directing issue wrongly made.] — 
Allnutt V. Mills, No. 496, ante. 

497. What may be included in costs of stake- 
holder — Warehouse charges.] — A ttenborough v. 
St. Katharine’s Dock Co., No. 40, ante. 

498 . Wharfinger charges.] — The ct. or a 

judge has power, under B. S. 0., Ord. 67, r. 16, to 
make an order for payment of the charges of a 
wharfinger who has inteipleaded. — D e Rothschild 
FrIires r. Morrison, Kekewich & Co., Banque 
DE Paris et des Pays Bas v. Same, Banque de 
France v. Same (1890), 24 Q. B. D. 760 ; 69 L. J. 
Q.B. 667; 63 L. T. 46 ; 38 W. R. 635 ; 6 T. L. B, 
305, C. A. 

499. Costs of action — Jurisdiction of master 

to include.]— H ansen v. Maddox, No. 667, post. 

See, now, R. S. C., Ord. 64, r. 12. 

500. Where stakeholder sues one claimant — 
No right to costs.] — A. & B. both claimed goods 
which were in the hands of shipowners. B. had 
mortgaged to C. A. filed a bill against the ship- 
owners &> B., claiming the goods. Then C. 
brought an action against the shipowners for non- 
delivery, after which C. was added as a deft, to 
A.’s suit. Then the shipowners filed a bill against 
C. to restrain the action, &> an injunction was 
granted on an undertaking for damages : — Held : 
as the second suit was against one only of the 
claimants, pltfs. in the second suit could not have 
their costs as on a bill of interpleader, & must 
pay costs & damages to the mtgee. — ^L aino v. 
Zedbn (1874), 9 Ch. App. 736 ; 43 L. J. Ch. 626 ; 
31 L. T. 284 ; 2 Asp. M. L. C. 396, L. JJ. 


Sub-sect. 2. — Sheriff. 

A. In General. 

See R. S. C., Ord. 67, rr, 16-17. 

501. General rule.] — There have been recently 
before me several cases of interpleader, both by 


Doyle v. Dumokcel (1847), 11 I. Eq. 
R. 617.— IR. 

L Ooeta allowed — AUhough agree- 
vtunt j>089(ble.] — ^Pltf. In an Interpleader 
■nit wae allowed Ills coste althongh be 
k. Costs not deducted from fund — miffht have brought the partiee toffetber 

AmowU claimed paid into eourt.] — in aome gamisnee proceedings ; an 


bis costs out of the fund In dispute, 
but they will be borne & paid by the 
party ultimately unsuooesaful. — S haw 
V. WBLDONjlSSi), 2 N. Z. L. E. 395 
(8. C.).— 1 


Injunction being necessary to protect 
bis goods pending litigation. — henby 
V. Glass (1884), 2Man. L. R. 97. — CAN. 

PART II. SECT. 11, SUB-SECT. 2.— A. 

601 i. General rule,] — Claimant of 
goods seised under two executions 
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sheriffs k parties in which the question raised has 
been whether the sheriff or party interpleading 
is entitled to costs ft; if so, at what point of time 
his right to them commences. . . . Where an 
order is made on the application of a skeriff, he 
is entitled to his costs from the period at which he 
has been called into interpleading action, that is 
to say, he is entitled as against an unsuccessful 
claimant, to costs ft; possession money from the 
time of the notice of claim or from the time of 
sale, whichever would be first ; & where a sheriff 
is ordered to with^aw he is entitled to coste as 
against the execution creditor from the time at 
which the latter authorised the carrying on of the 
interpleader proceedings, that is, generally from 
the return of the interpleader summons. In cases 
where the interpleader summons is taken out by 
deft, in an action, he is entitled, on bringing into 
ct. the amount claimed, to deduct from it the 
amount of his taxed costs up to that period, the 
question as to on which of the parties the ultimate 
liability for those costs is to fall, being reserved. 
Of course, these rules are general only ; & if, in 
any particular case, the sheriff or party inter- 
pleading has imnecessarily caused any portion of 
the costs he will not be entitled to recover & may 
be called upon to pay costs (Field, J.). — Searle 
V. Matthews (1883), 19 Q. B. D. 77, n. ; Bitt. Bep. 
in Ch. 113. ^ 


.^nnotoliona Apprvd. Goodman v. Blake (1887), 19 
Q- B. 77. Hansen t). Maddox (1883), 12 Q. B. D. 

^0 ; aench V. Dooley (1886), 66 L. T. 122 ; Moore v. 
Hawkins (1894), 43 W. R. 235. 


602. In d^retion of court.] — The costs of a 
sheriff in interpleader proceedings are in the 
discretion of the judge. — ^Bramsden v. Parker 
(1886), 1 T. L, R. 610, C. A. 

603. ■.] — In an interpleader proceeding on 

the application of the sheriff, claimant, if successful, 
is entitled to recover as costs from the execution 
creditor the sheriff’s charges subsequent to the 
interpleader order. The incidence of such charges 
is a matter of law & a proper subject of appeal 
from a county ct. to the High Ct. under County 
Courts Act, 1850 (c. 61), s. 14. — Goodman v. Blake 


rp a }? J L. J. Q. B. 441 ; 67 

T* 494 ; 36 W. R. 812, D. C. 

504, Claim made by one on behalf of another — 
Claimant not appearing.]— Where a claim is made 

on behalf of another to goods seized by the 
sheriff^ execution, ft; upon a rule being obtained 
under Interpleader Act, 1831 (c. 68), neither party 
app^rs to show cause, pltf. is not entitled to 
receive his costs from the sheriff, but the sheriff ft: 
pltf. are both entitled to their costs from claimant 
or his agent, upon a rule to show cause. — ^Philby 
V. Ikey (1833), 2 Dowl. 222 ; svibaequ&ni proceed- 
ings, avb nom. Lewis v. Eickby (1834), 2 Cr. k M. 

^efd. Shuttleworth v. Clark (1836), 1 Har. 
ft W. 662 ; Murdock v. Taylor (1840), 8 Scott, 604. 

505. -.] — Where the sheriff took goods 
4 ?^ A execution, k deft, gave the sheriff notice 
ttiat the goods were the property of A., the sheriff 
having obtained a rule under Interpleader Act, 
1831 (c. 58), k A. not appearing to show cause, 
the ct. made the rule aosoluto for barring A.’s 
claim, ft; made deft, pay the costs of the sheriff’s 
application. 

Semble : a notice of claim to goods seized by a 
sheriff need not be given by the actual claimant 
in order to entitle the sheriff to protection under 
the above Act. — Lewis v. Eickey (1834), 2 Cr. 
ft: M. 321 ; 2 Dowl. 337 ; 4 Tyr. 167 ; 3 L. J. Ex. 
23 ; 149 E. R. 783. 

Annotation : — Befd. Shuttleworth v. Clark (1836), 1 Har. ft 
W. 662. 


506. Sale by order of court — Wrongful seizure 
— Sheriff’s charges.] — The ct. will allow a sheriff 
to deduct the expenses of a sale effected by the 
authority of the ct. under Interpleader Act, 1831 
(c. 68), although it appears on the trial of an issue 
that the seizure was wrongful. — Bland v. Delano 
(1838), 6 Dowl. 293 ; 1 Will. WoU. ft; H. 76. 


jB. Where Claimanta Abandon or do not Appear. 
507. Whether costs payable — By execution 
creditor abandoning after issue ordered.] — Where 
an execution creditor appears under Interpleader 
Act, 1831 (c. 68), k consents with claimant that 


brought trespass against the sheriff, ft 
an interpleader was directed between 
claimant as pltf. ft the two exeoation 
creditors as deCts. The claimant 
having suooeeded in such issue ; — Held : 
the sheriff should be paid his costs of 
defence of the action against him io of 
the interpleader application. — Carter 
V . Stewart (1877), 7 P. R. 85.— CAN. 


601 ii. .] — ^Whereanlnterpleadei 

issue between an execution creditor & 
a claimant to the goods seized undei 
execution results in olaimant’s olaim 
being barred with costs, to execution 
creditor, the sheriff, rather than to have 
to look to olaiinant for his costa of th« 
intoroleader, should be pcsmltted to 
pay himnelf out of the proceeds of the 
sale of the goods, execution oredltoi 
haying his remedy over against 
olal man t, against whom he may Issue 
«xeoutlon. — Orawporo v. Harribon, 
11923] 3 W. W. R. 372.— CAN. 

602 1. /n diaereHon of court.) — In 
mtorpleader proceedings the sherlfi 
dOM not stand in the position of a 
stakeholder, ft oemble, he u not entitled 
to his oosts of interpleader out of the 
proceeds of the sale m any event ; the 
reasonable ft well established practice 
of leaving interpleader oosts to be 
msposed of by ^e judge trying the 
«sue should be foUowed.— Smith e. 
y^UHABaoN, 119171 1 W. W. R. 
1802 ; 10 Saak. L. R. 64.— CAN. 

1. Hale by order of court — Wrong- 
M aeifure^heri^*§ e&arpes.}— Where 
a sheriff, under a<n inten;>leader order 


of the ot., sold goods which were found 
by the event of an interpleader issue 
not to have been the goods of the 
execution debtor, but of the claimant, 
ft paid the proceeds into ct. less his 
chargee for possession money & 
expenses of sale, etc. ; — Held : he was 
not liable to refiind to the claimant the 
amount deducted for suoh charges. — 
Reid n. Murphy (1887), 12 P. R. 338. 
—CAN. 

m. How taxed.] — Held: the sheriff 
was entitled to his costs under the 
interpleader order to be taxed on the 
scale of the ot. out of which the pro- 
cess under which he seized the goods 
issued. — A rksll v. Geiger (1883), 9 
P. R. 628.— CAN. 

n. .] — In an Interplecwler 

application the sheriff obtained a copy 
of olaimant’s examination. This was 
disallowed on taxation. — Chtoss v. 
Cross (1909), 12 W, L. R. 433 ; 3 
Bask. L. R. 1. — CAN. 

o. .] — Interpleader proceed- 

ings arising ont of a seizure by the 
sheriff of goods under an execution 
against A., which goods eure clidmed by 
B., are interlocutory proceedings, ft 
the costs of an interpleader order, made 
on the applloation of the sheriff, shoxild 
be taxed ft allowed according to item 9 
of tariff “ A " (Rules of l91Sb— Wes- 
tern Canada Flour Mills Co., Ltd. 
V. Matheson ft Sons (1917), 39 O. L. R. 
59.— CAN. 

p. Co$U of superfluous proceeding.) 
— successful psffty In an Interpleader 


issue moving for an order barring 
execution creditors, having given the 
sheriff notice of the motion, was ordered 
to pay tho sheriff’s oosts of appearing 
on the motion, for such notice is 
unnecessary. — O’B rien v. Bull (1883), 

9 P. R. 494.— CAN. 

q. Coats of appearing on motion 
to bar execution creditor.] — On appeal 
by a sheriff from the order of tho master 
in chambers striking out so much of a 
former order os awarded the sheriff 
his costs of appearing on a motion made 
by claimant in an interpleader for a 
final order barring execution creditor 
for default in giving security for costs, 
as directed by the order granting the 
interpleader : — Held : the sheriff was 
properly served with notice of such 
motion, ft was entitled to his oosts 
thereof. — Gray v. Alexander (1884), 

10 P. R. 358.— CAN. 

r. Poundage fee.] — A sheriff la 
not entitled to a poundetge fee where 
the claimant of the goods seized 
succeeds on an interpleader issue, 
although the seizure was made under 
the explicit instructions of the solrs. 
for execution creditors. — Macdonald 
(A.) Ck>. V . Cushing, 11918] 3 W. W. R. 
89.— CAN. 

PART U. SECT. 11, SUB-SECT. 2.— B. 

507 1. Whether coeis payable — By 
execution creditor abandoning after 
issue ordered.] — Be Creaoh ft WiL- 
UAMB, Ea;p.SHSRiFr(180O), 11 N. S.W. 
L. R. 16.— AUS, 
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Sect, 11 . — Coate and charges: Snh-aect. 2, 5., C., 2)., 
E.t F., O. & H.: anb-sect. 3, A. (a).] 

the sheriff shall sell the goods, & that their produce 
shall abide the event of an issue to be tried, but 
subsequently abandons his claim, the ct. will 
compel him to pay the sheriff the costs of selling 
the goods. — ^D abbs v. Humphbies (1836), 1 Bing. 
N. C. 412 ; 3 Dowl. 377 ; 1 Hodg. 4 ; 1 ScoS, 
326 ; 4 L. J. C. P. 101 ; 131 E. B. 1176. 

608. By claimant abandoning after Issue 

ordered.] — Where claimant, after an application 
under Interpleader Act, 1831 (c. 68), abandons 
his claims a-fter an issue directed, the sheriff is 
entitled to his costs from the time of directing the 
issue & of the application for those costs. — S caijbs 
V. Sabgbson (1836), 4 Dowl. 231. 

609. By execution creditor not appearing.] 

— If the execution creditor does not appear upon 
a rule to relieve the sheriff under Interpleader 
Act, 1831 (c. 68), the ct. will order the sheriff to 
withdraw from possession, but vdll not direct the 
execution creditor to pay the sheriff the costs of 
keeping possession. — IY eld v. Cope (1832), 2 
Cr. & J. 480 ; 1 Dowl. 667 ; 2 Tyr. 468 ; 1 L. J. 
Ex. 176 ; 149 E. R. 204. 

610. .] — Bryant v. Ikey, No. 642, 

poat, 

611. ,] — On a sheriff’s rule under 

Interpleader Act, 1831 (c. 68), he is not entitled 
to costs, notwithstanding the execution creditor 
fails to appear. — ^B eswick v. Thomas (1837), 6 
Dowl. 458. 

612. By claimant not appearing.] — Bowd- 

LER V, Smith, No. 644, post. 

513 , — Where the sheriff applies for 

relief under Interpleader Act, 1831 (c. 68), & 
claimant does not appear, the judgment creditor 
is entitled to have his costs from claimant, but 
the sheriff has no costs ; but, if the rule does not 
pray for costs, the order upon claimant to pay costs 
18 only conditional, unless he shows cause within 
four days. — P erkins v. Burton (or Benton) 
(1833), 2 Dowl. 108 ; 3 Tyr. 61. 

AnnotcUi^ :—Corai. Shuttleworth v. Clark (1836), 4 Dowl. 
661. Reid. Murdock t?. Taylor (1840), 8 Scott, 604. 


Hodg. 92 ; avb nom . Thompson v. Sheddon, 1 
Scott, 697. 

616. .] — On an application under 

Interpleader Act, 1831 (c. 68), if claimant does not 
appear, the ct. v^l not order him to pay the costs 
of applying to the ct. or such costs to be paid out 
of the fund in dispute. — Lambert v. Cooper 
(1837), 5 Dowl. 547 ; Will. Woll. & Dav. 204. 

616. .1 — If, upon an interpleader 

rule obtained by the sheriff, claimant does not 
appear, &, is therefore barred, the sheriff is not 
entitled to costs against claimant. — Jones v. 
Lewis (1841), 8 M. & W. 264; Woll. 94; 10 
L. J. Ex. 320 ; 6 Jur. 873 ; 161 E. R. 1037. 
AnnotaHon : — ^Distd. Shoulkswith v. Gillardy (1854), 18 

J. P. Jo. 426. 

617. Both claimants not appearing.] — 

Eveleigh V. Sausbury, No. 296, ante. 

Compare No. 601, arde. 

See, also, Nos. 604, 505, ante. 

C. Where Execution Creditor withdraws. 

618. Costs refused Claim contested without 
authority.] — The question referred to me by the 
master is whether the sheriff is entitled to any 
costs as against the execution creditor. The facts 
are that a claim was made ; the sheriff served an 
mterpleader summons, & upon the return of the 
interpleader summons, the execution creditor 
withdrew, not having previously given any 
authority to the sherm to cont^t the claim. 
Under these circumstances I think that the sheriff 
is not entitled to any costs. The law imposes 
upon the sheriff the duty of executing the writ, 
but relieves him from the consequences of taking 
another person’s goods by allowing him to take 
out a summons to mterplead (Field, J.). — 0. v. D. 
(1883), 28 Sol. Jo. 102 ; Bitt. Rep. in Ch. 114. 
Annotation : — Apprvd. Prosser v. MallmBon (1884), 28 So). 

Jo. 411. 


619. 


.] — ^Prosser v. Mallinson (1884)j 


614. 


•] — Claimant did not appear to a 

sheriff’s rule under Interpleader Act, 1831 (c. 68) ; 
Held : neither the sheriff nor the execution 
creditor were, under the circiunstances, entitled to 
costs. — Oram v. Sheldon (1836), 3 Dowl. 640 ; 1 


28 Sol. Jo. 411, D. C. 

D. Improper Proceedings by Sheriff. 

620. Ordered to pay costs — Occasioned by own 
misconduct — Claim clearly bad In law.] — Bishop 
V. Hinxman, No. 125, ante. 

621. Claim under bill of sale.] — 

Where goods were taken in execution, & a claim 
was set up under a bill of sale which bore date 


608 i. By claimant dbandoninc 

after issue ordered.] — Held ; where c 
pltf. examines a claimant upon hh 
affidavit, & the claimant subsequently 
abandons his claim & is barred, « 
ordered to pay the costs of the sherifl 
& pltf., the proper order Is that th< 
sheriff’s costs be taxed to him. — 
Pattebso.v V. Kennedy (1884), 2 
Man. L. R. 63.— CAN. 


608 ii. .] — Where a 

claimant does not appear, or appears 
& abandons, no costs are awarded. — 
Armit V. Hudson’s Bay Co. (1886). 3 
Man. L. R. 629.— CAN. 

608 iii. .] — A person served 

a notice upon a sheriff claiming, as his, 
goods seized under writ against another. 
Upon the return of an Interoleader 
summons claimant appeared, obtained 
two enlargements 8c, doing nothing to 
substantiate his olaimi, was barretT: — 
Held : claimant should pay the sheriff’s 
costs. — OOOHBANE V. MoFaRLANB 
(1888), 5 Man. L. R. 120.— CAN. 


t. Exeeviion creditor con- 

aentina to be barred after issue .] — An 
execution creditor, consenting to be 
barred after an Interpleader ordw has 
been made, must pay the costs of a 


sale by the sherifl of the goods seizec 
as well as the costs of the applloatioi 
for the interpleader order, possesslor 
money, etc. — Manitoba & North 
West Loan Co. v. Routley (1886), i 
Man. L. R. 296.— CAN. 

a. Scale of oosls. J — The sheriff seizec 
under an execution against deft, i 
car which was claimed by claimant 
An is^e was directed. Defts. in issue 
admitted the olaiin of olatmsut. The 
®f the car seized was less thar 
•800, & defts. In the lasim claimed that 
rule 683 should apply:— Held.* the 
costs of the interaleaaer proceedlngf 
should be on the K. B. s^e. — O atta- 
U926] 1 D. L. R. 48 i 
[1924] 3 W. W. R. 832.— CAN, 


PART II. SECT, 11, SUB-SECT. 2.— C. 

b. Cods refused.] — B. placed a 
R. ja. in th^ hands of a sheriff who 
sel^ certain goods, which were 
riaimed by A. The sherifl notlfl^ 
B.’s solrs. who replied advising him to 
intwplead. On tne first return of the 
int^leader summons. B. abandoned : 
‘^Held : B. was not liable for costs. — 
V. Manitoba Millino Co. 
(1891), 8 Man. L. E. 427.— OAR. 


0 . Costs allowed — Seizure of specified 

{ foods.] — When a writ of fi. fa. goods 
3 placed in a sheriff’s hands, & 
special directions are given to him to 
seize partioular goods, though not in 
contemplation of an adverse claim, if 
the execution creditor abandons after 
Interpleader prooeedlngs have been 
taken, he must pay the sheriff’s Sc 
claimant’s costs. — Vanstadbn v. Van- 
STADEN (1884), 10 P. R. 428. — CAN. 

d. Abandonment after en- 

largement.] — An execution creditor 
diluted a sherifl to interplead between 
him Sc a claimant to some seized goods. 
Upon the return of the intei^leader 
summons the creditor obtained an 
enlargement to examine claimant. 
Upon the further return the creditor 
abandoned : — Held : creditor ought 
to pay the sheriff’s costs of the pro* 
oeeding. — Stephens v. Rogers, Ex 
Livinobtone (1889), 6 Man. L. 
298.— CAN. 


t. .]—8emble: execution credi- 

tors can abandon the seizure or 
the prosecution of the issue, but only 
on the terms of answering all oosts. — 
Hoqaboom V. Qillleb (1^5), 16 P. R. 
402.— CAN. 
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Part IL — Interpleader in the High Court. 


after the levy, the ct. discharged the sherifiTs 
application for relief, & made him pay the costs of 
the execution creditor . — Be Oxfordshire Sheriff 
(1837), 6 Dowl. 136. 

See, now, B. 8. 0., Ord. 67, r. 12. 

522. Failure to give notice of claim.] 

— Dalton v. Furness, No. 140, ante, 

628. Costs refused — Possession money — Im- 
properly Incurred.] — The ct. will not, \mder Inter- 
pleader Act, 1831 (c. 68), allow the sheriff his costs 
incurred by keeping possession, in consequence of a 
part^ refusing to consent to a judge at chambers 
making an order in the case ; no authority for that 
purpose being given by the above Act.— ^lark v, 
Chetwodb (1836), 4 Dowl. 636. 

524. Costs allowed — After orders of court — 
Sherlll In possession for benefit of parties.] — The 
sheriff will be allowed his costs of keeping possession 
after applying to the ct., where it is for the benefit 
of the parties & not in furtherance of his duty. — 
Underden v. Burgess (1836), 4 Dowl. 104. 

525. Overcharge for possession money — Relief 
on taxation.] — \^en a judge in an interpleader 
summox^ has ordered that claimant as a condition 
of a relief shall pay possession money, the claim 
of an overcharge is not extortion within the 
statute, but a ground for relief on taxation of 
costs. — Long v. Bray, Ex p. Wright (1862), 10 
W. R. 841. 

E. Coats on Appeal, 

626. Sheriff’s Interest not Involved.] — The 

order on an interpleader issue between a bill of sale 
holder & an execution creditor gave the sheriff 
his costs, to be paid by the bill of sale holder. The 
bill of sale holder appealed, & by the notice of 
appeal asked that the sheriff’s costs might be paid 
by the execution creditor. The notice was served 
on the sheriff, & he appeared by counsel on the 
hearing of the appeal. His counsel took no part 
in the argument of the appeal, but only asked for 
costs. It was not suggested that the execution 
creditor was not as well able to pay the sheriff’s 
costs as the bill of sale holder : — Held : though 
it was an error to serve the sheriff with a formal 
notice of the appeal, he ought not to have appeared 
on the hearing, & he was not entitled to any costs 
of the appeal . — Be Morris, Ex p. Webster U882), 
22 Ch. D. 136 ; 52 L. J. Ch. 376 ; 48 L. T. 295 ; 
31 W. R. Ill, 0. A. 

Annotation : — Mentd. Tuck v. Southern Counties Deposit 

Bank (1889), 42 Ch. D. 471. 

527. Sherlll Interested in result of appeal.] — 

Trickett & Co. V, Girdlestonb (1897), 103 L. T. 
Jo. 81, D. 0. 

See, also, Part III., Sect. 8, sub-sect. 3, post, 

E, Costs of Keeping Subject-Matter of Dispute, 

52S. Costs of agistment — Right to detain 
animals— -After order to withdraw.] — X sheriff 
having seized certain horses which were claimod by 
a third party, an interpleader order was made 
that on payment of a sum of money into ct. & 
“ possession money ” from the date of the order, 
the sheriff should withdraw from possession : — 
Held : the sheriff had no right to detain the horses 


for the expense of their keep ; but should have 
applied to the judge to allow those expenses. — 
Gaskell V. Sefton (1846), 14 M. & W. 802 ; 3 
Dow. & L. 267 ; 16 L. J. Ex. 107 ; 9 Jur. 996 ; 163 
E. R. 700. 

O, Form of Order, 

529. Claimant unsuccessful — Order against exe« 
cutlon creditor In first Instance — To be recovered 
from unsuccessful claimant.] — Smith v , Darlow, 
No. 449, ante, 

530. .] — ^Where upon a seizure 

under a fi. fa. a claimant appears & interpleader 
proceedings follow, as between disputants, the 
usual practice is to treat them as ordinary litigants 
& in proper cases make the unsuccessful party pay 
the costs of the successful party. The ^eriff 
may also have an order for his costs directly against 
an unsuccessful claimant. But if he prefers he 
may have the order against the successful judgment 
creditor leaving the latter to add the sheriff’s costs 
to his own& recover them against the unsuccessful 
claimant (Phillimore, J.). — Be Rogers, Ex p, 
Sussex Sheriff, flOll] 1 K. B. 104 ; 80 L. J. 

K. B. 204 ; 103 L. T. 676 ; 27 T. L. R. 69 ; 65 
Sol. Jo. 78 ; on appeal, [1911] 1 K. B. 641, 0. A. 

531. Claim for rent after Issue ordered — Pro- 
ceedings on Issue abandoned — Order against execu- 
tion creditor in first Instance — Repayment as to 
half by claimant.] — A claim having been made to 
goods of an execution debtor in the possession of 
the sheriff under writ of fi. fa. taken out by the 
execution creditor, the sheriff applied for Sn 
obtained an order for an interpleader issue to be 
tried. Subsequent to this order the landlord of 
the debtor claimed the goods for rent. The 
execution creditor declined to pay the rent & the 
goods being distrained by the landlord, the trial 
of the issue was not proceeded with. The sheriff 
applied for a discharge of the order & for his costs 
to be paid by the execution creditor. The execu- 
tion creditor applied for an order to bar claimant’s 
claim &: for payment of his costs by claimant i — 
Held : the execution creditor should first pay the 
sheriff’s costs, & claimant should then pay to the 
execution creditor half the sheriff’s costs 6x)m the 
date of the claim. — Lawson v. Carter (1893), 63 

L. J. Q. B. 169, D. C. 

H. When Bankruptcy Supervenes, 

See, now, Bkpcy. Act, 1914 (o, 69), s. 41, 

See title Bankruptcy, Vol. V,, pp. 822-823, 
Nos. 6981-6995. 


Sub-sect. 3. — ^Parties Other than Applicant. 

A, Successful Party. 

(a) When Claim Contested, 

See, note, R. 8. C., Ord. 67, r. 16. 

532. Borne by unsuccessful claimant — Bill in 
Chancery.] — After the right is decided between 
the parties, the costs must be paid by deft., who 
is found in the wrong, to pltf. the other defts. — 


PART II. sect. 11, SUB-SECT. 2.— F. 

of agiikment.] — Execution 
orators successfully attiuiked a bar- 
firaiuM’s x^ht to cattle which he had 
wlzed under a defective bUl of sale. 
iTio ct, stated they should allow him 
**J*^,®xpen8e8 inourred for feed Sc oare 
pt the cattle which would have been 
inpnrred by the sberlfl but for such 
seizure. No order was made In the 


Interpleader Issue for such allowance 
but leave was fflven to make a sub- 
stantive motion therefor In the action 
in which execution creditors had 
recovered their judgment. — L iveb- 
OOOD V. HoJiIB, [1920J 3 W. W. R. 67. 
—CAN. 

? . .) — Bradt V, Williams, 

981 2 I. R. 703.--IH. 


h. . I— Malone v. Ross, [19001 

2 I. R. 586,— IR. 


PART II. SECT. 11, SUB-SECT. 2.— G. 

629 i. Claimant unsueceaeful — Order 
against execution creditor in first in- 
dance — To be recovered from un- 
stuxessful claimant.] — Todd v, M'Ebe* 
vm, [18951 2 I. R. 400.— IR. 
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Sect. 11. — Costs and charges: Sub-sect* 8 , A. {a) d: 
i b) L dc a., (c) 1 . <fc ii.] 

Dowson V , Hardoastlb (1791), 2 Cox, Eq. Oas. 
278 ; 1 Ves. 368 ; 30 E. B. 129, L. C. 

Annotations : — ^Folld. Mason v. Hamilton (1831), 6 Sim. 19. 
R^d. Mortinius v. Helmuth (1817), 2 Vee. & B. 412, n. 


533. .] — Aldridge v. Mbsner, No. 

480, ante. , . , . 

534 ,, Issue.] — Where an issue is tned by 

direction of the ct. under Interpleader Act, 1831 
(c. 68 ), the unsuccessful party is liable for the 
costs. — ^Bowbn V. Bramidgb (1833), 2 Dowl. 213 j 
sub nom. Beamadge v. Adshbad, Bowen v. 
Bramadge, 3 L. J. Ex. 64. 

Annotation : — Reid. Barnes v. Bank of England (1838), t 
Dowl. 319. 


536. .] — The directors of the E. I. Co* 

having in their hands the sum of £6,577 arising 
from the sale of goods consigned to B. & Co. on 
which C., owner of the ship on board of which the 
goods had been brought into the E. I. Co.’s docks, 
claimed to have a Sen for freight, paid £2,000, 
part of said sum, to B. & Co. on account, & £849 
to C. An action having been afterwards brought 
by C. for £1,908 the residue of his claim, & B. &; Co. 
havii^ threatened an action for the whole balance 
remaining in the directors’ hands, the latter filed 
a bill of interpleader against C. & B. & Co., & 
paying that balance into ct., obtained an injunction 
to restrain the proceedings at law. The cause was 
heard & a decree pronounced, directing an issue 
to be tried at law between C. & B. & Co., in which 
C. ultimately established his claim, the directors 
taking no part in that proceeding. The sum paid 
into ct. being insufficient to answer C.’s claim with 
the interest that had accrued thereon during a 
protracted litigation, the directors were ordered, 
on the hearing of the cause on further directions, 
to pay into ct., as subject to C.’s lien, the £2,000 
which they had already paid to B. & Co. : — Held : 
( 1 ) this latter order was inconsistent with the 
principles of an interpleader suit ; ( 2 ) pltfs. in 
that suit having paid into ct. under its order the 
whole sum which was the subject of interpleader 
were discharged from further obligation ; (3) the 
protracted litigation which increased the claim 
of one of the conflicting defts. beyond the sum in 
ct., being caused not by pltfs., but by the other 
conflicting defts., who were parties to the appeal, 
& the money being paid to them, & never having 
been the subject of the interpleader suit, they were 
the parties really liable to satisfy the claim 
established by C., with costs. — East India Co. 


V. Campion (1887), 4 01. & Pin. 616 ; 11 BU. N. 8. 
168 ; 7 B. B. 234, H. L. 

536, .] — VSiiere an issue has been directed 

under Interpleader Act, 1831 (c. 68), to try the 
right to a bill of exchange, the bond flde owner of 
it is entitled to the amount of the bill, & of all 
costs from the wrongful claimant, so as completely 
to indemnify himself. — J ones v. Began (1841), 9 
Dowl. 680 ; sub nom. Began v. Jones, 6 Jur. 607. 

537, .] — Where clain^ts of goods taken 

in execution fail upon an issue directed to try 
the validity of the claim, under Interpleader Act, 
1831 (c. 58), the course is, to require them to pay 
the costs of the application & of the subsequent 
proceedings. So, when claimants set up a claim 
as assignees of a bkpt., & they fail upon the 
insufficiency of proof of the bkpcy. — M elvtllb v. 
Smark (1841), 3 Man. & G. 67 ; 3 Scott, N. B. 
357 ; 133 E. B. 1056. 

538, ,] — ElLershaw V. Tbirry, Magniao 

V. Hull Dock Co. (1843), 1 L. T. O. S. 231. 

589. .] — Where claim^t in an inter- 

pleader issue goes down to trial claiming all the 
goods seized, notwithstanding an order of the ct. 
directing him to specify what goods he claims. & 
some of the goods seized are found to belong to a 
third party, the execution creditor is entitled to 
the money that has been paid into ct. by claimant 
& to the costs of the issue, as being the successful 
party. — ^Plummer v. Price (1878), 39 L. T. 38 ; 
26 W. R. 682 ; on appeal, 39 L. T. 657, C. A. 
Annotation : — Mentd. Peakti v. Carter, [19161 1 K. B. 652. 

540. .] — Re Rogers, Ex p. Sussex 

Sheriff, No. 530, ante. 

541, Married woman — Costs out of sepa- 

rate estate restrained from anticipation.] — A 

written claim made by a married woman to goods 
or chattels taken in execution under the process 
of the ct. &> served by her on the sheriff or high 
bailiff of a county ct., is a “ proceeding instituted 
by her within Married Women’s Property Act, 
1893 (c. 63), 8 . 2. Where, therefore, in the subse- 
quent interpleader proceedings she fails to establish 
her claim to the goods, the ct. has jurisdiction 
under that sect, to order pavment of the execution 
creditor’s costs of the interpleader proceedings 
out of property of claimant which is subject to a 
restraint on anticipation & to enforce payment by 
the appointment of a receiver. — Nunn & Co. v. 
Tyson, [1901] 2 K. B. 487 ; 70 L. J. K. B. 864 ; 
85 L. T. 123 ; 60 W. R. 16 ; 17 T. L. B. 624 ; 46 
Sol. Jo. 619, t>. C. 

Annotation : — ^Rofd. Criokltt v, Criokltt (1902), 18 T. L. R. 

584. 


PART II. SECT. 11, SUB-SECT. 3.— 
A. (a). 


„ unsuooe$ 9 fvi claim- 
ant .] — Where claimant established his 
right to all except a small imrtion of 
the goods : — Held : he was entitled to 
the costs of the Interpleader rule, & of 
the feigned Issue & trial, from which 
deft, might deduct the costs incurred 
In proving bis claim to those goods 
found to belong to him. — Dempsey v. 
Caspar (1854)71 P. R. 134.— CAN. 


638 il. .) — Two interpleader 

actions haring been twice tried, 
jilted tn favour of pltf., claimant, 
& on application to the judge who 
granted the orders to dispose of the 
costs, the matter was referred to the 
full ct. ; — Held : pltf. was entitled as 
of right to the costs of the actions ; A 
the costs Incurred before the Issues, 
I , Id also 


( 1861 ), 80 U. o. R. 556.— CAN, 


/i ‘J SOOONXf 

(1885), 3 Man. L, R. 888.— <J>VN. 


635 Iv. .1 — A sherift had seized 

goods under writs of fi. fa. In his hands, 
when the goods were claimed by a 
chattel mt^. An interpleader issue 
was directed, & an order was made for 
the sherlfl to sell the goods & pay the 

S rooeeds into ot., which was done ; — 
leld : execution creditors who con- 
tested the chattel mtgee.’s claim In the 
Inte^leader were entitled to their costs 
of the Interpleader os costa of the 
execution ** If they failed to recover 
them from claimant. — ^Levt v. Davies 
(1886), 18 P. R. 93.— CAN. 

686 V. .] — Where In an Inter- 

S leader, execution creditors join on 
le issue as defts. & olaimant Is 
sucowwful Sc costs are given to the 
sherllT &; olaimant, execution creditors 
are jointly & severally liable for those 
costs which may not be apportioned.— 
Macdonald Co. v. Kioholbon Sc 
National Cash Reoibtkr Co. & 
TtJDHOPK Anderson Co. (1916), 81 
W. L. R. 610.— CAN. 

686 vi. .1 — Where on an inter- 

pleader Issue It Is detennined that goods 


seized imdcr an execution belonged to 
claimant & should not have been seized 
as the property of the execution debtor, 
olaimant would not bo called on to pay 
any of tbe sheriff’s costs, even with the 
right to recover from execution creditor. 
— Collins v. Kelsey, [1924] 8 W. W. 
R, 370.— CAN. 

taxed .] — In an In- 
terpleader matter where several writs 
were placed in the sheriff’s hands, one 
from a ooimty ot., the others from the 
superior cts., a successful claimant was 
held entitled to superior ot. costs, os 
Ui^nst the county ct. execution 
creditor. — Phipps c. Beamxr (1879), 
8 P. R. 181.— CAN. 

1. Diecretian of court.] — Although 
ciaimant upon the trial of an Inter- 

g leader issue succeeds, yet the ct. may, 
1 Its discretion, refuse to give him 
costs againerb execution orodltor. — 
Massey Mandfaotttiiino Co. v. Gad- 
dry (1886), 4 Man. L. E. 289.— CAN. 

m. .] — Hotham V. Brioht, 

[1983] 3 W. W, R, 04.— CAN, 
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Part II. ^Interpleader in the High Court. 


(6) Party not Appearing. 
i. Execution Creditor . 

542. Whether liable for costs — On summons.] — 

Where a ji. fa. has issued, goods seized under it 
A: an adverse claim set up, & the sheriff has applied 
for relief under Interpleader Act, 1831 (c. 68), & 
the execution creditor does not appear to support 
his ji. fa.t the ct. will grant the costs of the adverse 
claimant’s appeatii^ to support his claim, to be 
paid by the execution creditor, but not those of 
the sheriff ; yet if the execution creditor after* 
wards appears & opens the rule, the ct. will grant 
the sheriff the costs of his second appearance. — 
Bryant v. Ikey (1832), 1 Dowl. 428. 

Annotatinns : — ^FoUd. Tomlinson v. Done (1835), 1 Har. & W. 

123. Distd. Swaine v. Spencer (1841), 9 Dowl. 347. 

643. .] — On an application by the 

sheriff under Interpleader Act, 1831 (c. 68), s. 6, 
if the judgment creditor does not appeal, the ct. 
will order him to pay the costs of the application 
to the adverse claimant. — Tomlinson v. Done 
(1835), 1 Har. & W. 123. 

ii. Claimant. 

. SeCi now, R. S. C., Ord. 67,' r. 16. 

544. Whether liable for costs— On summons.] — 
Where an adverse claim is set up to goods seized 
by the sheriff A the latter applies to the ct. for 
relief under Interpleader Act, 1831 (c. 68), s. 8, 
& the adverse party does not appear to support 
his claim, the ct. will bar his claim as to the 
sheriff, & make him pay the judgement creditor 
his costs of appearing on the sheriff’s rule, but 
will not allow the sheriff his costs. — Bowdler v. 
Smith (1832), 1 Dowl. 417. 

Annotations : — Distd. Shuttleworth v. Clark (1836), 4 Dowl 

661 ; Murdock c. Taylor (1840), 8 Scott, 604. 

646. .] — Perkins v. Burton (or 

Benton), No. 613, ante. 

646. .] — Oram v. Sheldon, No. 614, 

ante. 

647. ;.] — Where the sheriff’s rule 

under the Interpleader Act, 1831 (c. 68), does not 
pray costs, & claimant does not appear, the ct. 
will not, on disposing of the rule, at once order 
claimant to pay costs, but wUl make an order 
conditional on his not appearing within a certain 
period. — Shuttleworth v. Clark (1836), 4 Dowl. 
561 ; 1 Har. & W. 662. 

Annotation : — Difltd. Murdock v. Taylor (1840), 8 Scott, 60i, 

548. .] — Lambert v. Cooper, No. 616^ 

ante. 

649. .] — Deft, being sued for arrears 

of rent, & having received notice from one claiming 
to be entitled as mtgee. of the premises not to 
pay the rent to pltf., obtained a rule under Inter- 
pleader Act, 1831 (c. 68), s. 1. 

Claimant not appearing to maintain his claim, 
the ct. ordered that the claim should be barred, 
& that pltf. A deft, respectively should each bear 
his own costs of the rule ; the proceedings in the 
action being stayed on payment by deft*, of the 


rent A ^ste.— M urdoch v. Taylor (1840), 6 
?33*e\^U0^ ’ * ’ 0 L. J. C. P. 188 ; 


— The assignees of a bkpt. to 
wnom certain goods were consigned, having set 
up a claim to the goods in the hands of defts., the 
carriers, defts. applied to a judge under Intor- 
fne^er Act, 1831 (c. 68), s. 1, A obtained an order, 
tnat unless cause were shown to the contrary on a 
day named, the assignees should be barred their 
claim, A pay defts.’ costs. The assignees attended 
on the day named, A objected to the payment of 
the costs by them ; A the order was discharged. 
Several summonses were subsequently served, 
calling on pltfs., the vendors, A the assignees to 
sta^ the nature A particulars of their respective 
claims. The assignees did not attend on any of 
these ^ summonses : — Held : the judge had no 
jurisdiction under the Act to order the assignees 
to pay costs. — Grazebrook v. Pickeord (1842), 
10 M. A W. 279 ; 2 Dowl. N. S. 248 ; 152 E. R. 
476 ; syb nom. Grasebrook v. Pickford, 12 
L. J. Ex. 171. 

Annotation : — Apld. Rooda r. Gun & Shot & QrLfflns Wharves 
Co. (1873), 28 L. T. 635. 

551 . — Where claimant does not 

appear, he cannot be made pay the cost of the 
interpleader rule. — C hild v. Burnett (1843), 2 
L. T. O. 8. 169. 


(c) Party Abandoning. 
i. Execution Creditor. 

552. Whether liable for costs — To time of 
abandonment.] — An interpleader rule was granted 
in Hilary term but not decided until Easter term, 
when the execution creditor consented to abandon 
his execution : the ct. refused to compel him to 
pay the costs of the rule, because ho had not 
abandoned the execution sooner. — Edmonds v. 
Fletcher (1837), Will. Woll. A Dav. 188. 

553. ,] — Where an application had 

been made to a judge at chambers under Inter- 
pleader Act, 1831 (c. 68), A 1 A 2 Viet. c. 46, s. 2, 
A the parties do not go before a judge at the 
instance of the execution creditor A the sheriff, 
A inquiries having been made, the execution 
creditor abandons his execution, the ct. will not 
grant summarily to claimant the costs of attending 
at chambers but will leave him to his actions. — 
Swaine v. Spencer (1841), 9 Dowl. 347 ; Woll. 
114; 5 J. P. 241 ; 5 Jur. 319. 

ii. Claimant. 

See R. S. C., Ord. 57, r. 16. 

654. Whether liable for costs — To time of 
abandonment.] — Where an issue is directed to be 
tried between an execution creditor A a claimant 
brought before the ct. by the sheriff under Inter- 
pleader Act, 1831 (c. 68), but claimant refuses to 
try, A abandons his claim, he will be liable to pay 
the execution creditor’s costs down to the time 
of the claim being abandoned A of applying to 


PART II. SECT. 11. SUB-SECT. 8.- 
A. (b) U. 

n. Whether liable for costs,) — 
Where a sheriff obtains a mle calllnf 
upon parties to sustain their claims t< 
property seized, & one party falls U. 
appear, his olalm as against th< 
sheriff Is barred, & the party appearinc 
is ^titled to have Ws oosts paid by th< 
party faiUnar to appear. — Johnson v 
B^D WIN (1844), 1 U. O. R. 280.- 
OAN. 


o. r-'- — .] — A writ of attachment 
usu^, under whioh the assUpee in 
insolvency seized goods, whidx were 


claimed by a person to whom it was 
alleged the debtor had transferred them. 
The assignee thereupon filed a bill of 
interpleader against claimant & tbe 
creditors who had sued out the writ, 
on which relief was afforded to the 
assignee, & claimant failing to appear 
was ordered to be debarred of all 
interest in the foods In question, A to 
pay the oosts of suit. — ^Wki-ls v. jHjewb 
(1876), 24 Gr. 181.— CAN. 

PART II. SECT. 11, SUB-SECT. 8.— 
A. (0) 1. 

p. Whether liable for costs.] — A 
sheriff having made a seizure of goods 


under a writ of execution, whioh seizure 
execution creditor had not speciaUy 
directed, & a claimant to the goods 
having appeared, execution creditor 
refuse to allow the sheriff to withdraw. 
On the return of an interpleader 
summons obtained by the sheriff, 
execution creditor abandoned his 
claim : — Held : execution creditor 
might abandon at that stage of the 
proceedings without costs, 8c no order 
was made as to the costs of the sheriff. — 
Canadian Bank of Commerob v, 
Taskbb (1880), 8 P. R. 361.— CAN. 

. .] — Hyland v. Lennox 

&1), 28 L. R.'Ir. 286.— IR. 
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Interplbadek. 


. 11. — Costa and charges: Sub-sect. 8, A. (c) U., 
B, d: C,; sub-sect. 4. Part III. Sect. l.| 

take the money paid in by the sheriff out of ct. — 
Wills v. Hopkins, Bragg v. Hopkins (1835), 3 
Dowl. 346. 

555 . Claim abandoned at hearing.]— Upon 

the hearing of an intei^leader summons, claimant’s 
attorney appeared without any affidavit, & after 
the statement of deft.’s case, he said he would 
consent to an order, barring the claim, but asked 
that the order might provide that no action sho^d 
be brought by or gainst either party concerning 
the goods in question. The claim had been per- 
sisted in imtil the moment of the hearing. The 
judge made an order barring claimant, & directing 
him to pay all costs ; — Hdd : although a judge 
has jurisdiction upon an interpleader summons to 
order a claimant to pay costs only when he appears 
to litigate his claim, these facts raised a question 
for his discretion as to whether this was such an 
appearance. — Booda v. Gun & Shot & Griffin’s 
Wharves Co., Ltd. (1873), 28 L. T. 635. 


B. Each Party Partially Successful. 

See R. S. C., Ord. 57, r. 15. 

556. Costs apportioned — According to result of 
Issues.] — The ct. will, when necessary, apportion 
the costs of an issue under Interpleader Act, 
1831 (c. 68), among the different parties, according 
to the result of the issue upon their different 
interests. — Dixon v. Yates (1833), 5 B. & Ad. 
313 ; 2 Nev. & M. K. B. 177 ; 2 L. J. K. B. 198 ; 
110 E. R. 806, 

Annotations: — Mentd. To\\Tilcy v. Crump (1835). 4 Ad. & 
El. 68 ; Jones t?. Jones (1841). 8 M. & W. 431 ; Lacklngton 
V. Atherton (1844), 7 Man. k G. 360 ; Scott v. England 
(1844), 2 Dow. Sc L. 520 : Tanner v. Scovell (1845), 14 
M. & W. 28 ; Davies v. Lowndes (1847), 3 C. B. 808 ; 
Logan V. Lo Mesurler (1847), 11 Jur. 1091 ; Anon. (1849), 
14 L. T. O. S. 138 ; Godts v. Rose (1855), 17 C. B. 229 *, 
Pearson v. Dawson (1858), 27 L. J. Q, B. 248 ; Meversteln 
V. Barber (1866), L. R. 2 C. P. 38 ; Heilbutt v. kickson 
(1872), L. R. 7 C. P. 438 ; Re McLaren, Ex p. Cooper 
(1879), 27 W. R. 518 ; Kemp v. Falk (1882), 7 Anp. Cas. 
573 ; Badlsche Anllln Und Soda Fabrik v. Hickson, 
119061 A. C. 419. 

557. — .] — An interpleader rule directed 

the sheriff to sell the goods claimed, & pay the 
proceeds into ct. to abide the event of an issue 
between claimant & the execution creditor, to 
try the right to them. The jury, on the trial of 
the issue, found that part of the goods were the 
sole property of claimant, & the residue the joint 
property of claimant & the party levied upon : — 
Held : claimant was entitled to be paid by the 
execution creditor the general costs of the feigned 
issue, deducting the costs of the issues found for 
the latter, & also the costs of appearing to the 
interpleader rule, & of his subsequent application 
for the money paid into ct. & for his costs ; & 
the sheriff was refused his costs of the interpleader 
rule.— Staley v. Bedwell (1839), 10 Ad. & El, 
145 ; 2 Per. & Dav. 309 ; 8 L. J. Q. B. 233 ; 113 
E. R. 65. 

Annotation: — Reid. MacCarthy v. Nepean (1844), 6 Q. B 
252. 

558. .] — An issue was directed under 


Interpleader Aott 1881 (c. 68), between A 
claimiuit, & B., execution creditor, to try whether 
five horses, or one or some of them, were or was 
when taken in execution, the property of A. The 
jury found that two horses only bdonged to A. 
A. obtained a rule nisi for payment to him of the 
general costs of the issue, the costs of the applica- 
tion under the Act, & the costs of the rule. The 
ct. gave neither party the general costs of the issue 
nor the costs or the rule, but gave to each such 

E ortion of the costs as applied to the part on which 
e had succeeded, & allowed A. his costs of the 
application under the Act. — Lewis v. Holding 
(1841), 2 Man. & G. 876 ; 9 Dowl. 662 ; Drink- 
water, 195 ; 3 Scott, N. R. 191 ; WoU. 178 ; 10 
L. J. C. P. 204 ; 133 E. R. 998. 

Annotation : — Consd. MacCJarthy v. Nepean (1844), 6 Q. B 
252. 

659. .] — C. claimed property seized 

under a fi. fa. in an action of D. against A. The 
sheriff having applied under Interpleader Act, 
1831 (c. 58), B. 6, a judge ordered an issue to try 
C.’s right, C. to be pltf., D. deft. By the verdict 
C.’s claim was affirmed for more than five sixths, 
but negatived as to the residue. The ct. directed 
the coi^s to be taxed upon the principle of each 
party having succeeded as to a part, without 
reference to the fact which was pltf. & wliich 
deft.— Clifton v. Davis (1856), 6 E. & B. 892 ; 
27 L. T. O. S. 104 ; 4 W. R. 646 ; 119 E. R. 911 ; 
sub nom. Davis v. Clifton, 25 L. J. Q. B. 344 ; 
2 Jur. N. S. 490. 

660. Each party to pay his own costs.] — Upon 
an issue under Interpleader Act, 1831 (c. 68), s. 1, 
pltf. claimed £183 for work & labour, etc., & 
recovered £50. A judge at chambers having 
made an order directing that each party should 
pay his own costs of the cause & issue & of all 
applications & proceedings in & connected with 
the cause & issue, the ct. declined to interfere. — 
Carr v. Edwards (1839), 8 Dowl. 29 ; sub nom. 
Kerr v. Edwards, 8 Scott, 337. 

Annotation :— Eeld. Le^^i8 r. Holding (1841), 2 Man. & G. 
875. 

Claimant succeeding In substance.] — See No. 

377, ante. 


C. New Trial. 

See R. S. C., Ord. 67, r. 15. 

561. Costs of new trial — Misconduct of party.] — 
Tyson v. Willis (1851), cited in 11 C. B. at p. 
418 ; 20 L. J. C. P. at p. 220 ; 138 E. R. 535. 

Annotation: — Distd. Janes r. Whitbread (1861), 11 C. D. 
406. 

662. .] — Where a new trial of an inter- 

pleader issue is rendered necessary by the mis- 
carriage of the jury, the general rule as to costs 
prevails ; aliter^ where by the misconduct of the 
party. — Janes v. Whitbread (1851), 11 0. B. 
406 ; 20 L. J. C. P. 217 ; 17 L. T. O. S. 78, 166 ; 
16 Jur. 612 ; 138 E. R. 630. 

Annotations : — Uentd. Coat«8 v. Williams (1862), 7 Exob. 
205 ; Gox V. Hickman (I860), 8 H. L. Cas. 268 ; Hldson 
V. Barclay (1 864), 3 H. & C. 861 : Mason v. Briton Medical 
& General Life Assocn. (1888), 4 T. L. R. 765. 


PART II, SECT. 11, SUB-SECT. 8.— B. 

666 1. Costs apportioned — According 
to result of issues .] — Where a mtg^. 
claimed all the goods seized by a sherlll 
under exeention, but It appeared on 
the trial of an interpleader issue be- 
tween the mtgee. Sc execution creditors 
that some of the goods seized, amount- 
ing to one -sixth of the total value, 
were not covered by the mtge. ; — 
Be^U: although the mtgee, was 
entitled to the general costs of the 


Issue, a deduction of one-sixth should 
be made In respect of the goods as to 
which he failed. — Seosworth v. Meri- 
den Silver Plating Co. (1883), 3 

O. R. 413.— CAN. 

666 il. .] — McLaren v. 

Canada Central Ry. Co. (1884), 10 

P. R. 328.— CAN. 

566111. .1 — Ontario Silver 

Co. V. Tasker (1893), 15 P. R. 180. — 
CAN. 


666 Iv. . ] — Cummins v. 

Kavanagh (1890), 26 I. L. T. 1J4. — 

IR. 

r. IHsrretion of court.) — 

Held ; in an interpleader issue, where 
each party suooeeds as to part of the 
goods, there should he a division of 
costs, & the ratio of that division Is in 
the discretion of the judge. — BurnRam 
V. Walton (1885), 2 Man. L. R. 180. — 
CAN. 
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Sre-SBCT. 4 .— What may bb lNcii.t7DBD. 

B 63 . Co»te ot obtaining aubjoct-mattar— ^om 

stakehoIder.]-Where a P^y sqi 

In issue directed under Interoleader i^t, 1831 
(c 68), to try the right to certain nroperty, he is 
entitled as against the unsuccessful party to the 
of applying to the ct., m order to obtain 
the property in question from the stakeholder, 
an application having been made to the latter 
At he having properly awaited the decision of 
toe ct bXre L We it up.-Babnes e. Bakk 
OF BNawS^1838). 7 Dowl. 319 j 1 WiU. Well. & 

“nwiion PoUd. Meredith e. Bogers (1839), 7 Dowl. 

696. . 

504 Out of court.] — Where a party suc- 

ceeds on an issue directed under Interpleader Act, 
1831 (c. 68), he has a right to his costs of applying 
to take the proceeds of the sale out of ct., although 
he has not applied to the opposite side, for their 
consent to take the money out.— Mmedito e. 
BoGBBS (1839), 7 Dowl. 696 ; 2 Will. Woll. & H. 

69 ; 3 Jur. 1191. . 

505, .] — A feigned issue having been 

directed upon an interpleader rule, between A. A 
B., to try the right to certain goods, A. obtained 
a iudge^s order for the sale of the goods, & the 
proceeds were paid into ct. The issue having 
been found against A. i—lleld : upon motion 
for the payment of the money out of ct., B. was 
entitled to the costs of the order for the sale & 
of the application to the ct. — CusEL v, Pariente 


. 627 ; 8 Scott, N. B. 240 ; 135 
211 ; «w6 nom. Pusel v, Pareentb, 3 
L. T. O. S. 163. 

566. Costs of compelling claimant to go to 
trial.] — The costs of an appUcation under an inter- 
pleader rule to compel pltf. who has made default 
to go to trial are costa in the cause. — Kimberley 
r. Hickman (1840), 1 New Pract. Cas. 408. 

567. Costs of original action — Power of master.] 
— Under B. S. C., Ord. 64, r. 12 (i), limiting the 
power of the master to award costs other than those 
of any proceeding before him or those specially 
authorised, the master in making an order barring 
claimant imon an interpleader summons under 
B. S. C., Ord. 57, when applet, is deft., has no 
X)ower under r. 15 to make it a term of the order 
that pltf. shall pay the costs of deft, in the ori^nal 
action, apart from those in the interpleader pro- 
ceedings, & an order to this effect is, notwithstand- 
ing Jud. Act, 1893 (c. 66), s. 49, subject to appeal. 
— Hansen v. Maddox (1883), 12 Q. B. D. 100 ; 53 
L. J. Q. B. 67 ; 60 L. T. 123 ; 32 W. B. 183, D. C. 

iS'ee, note, B. S. C., Ord. 54, r. 12. 

568. Sheriff’s charges deducted from levy.] — 
The execution creditor who is unsuccessful in an 
interpleader issue is liable to repay to claimant 
the charges of the sheriff which he has deducted 
from the amount of the levy. — ^Blaker v, Seager 
(1897), 76 L. T. 392. 

569. Costs of sheriff’s affidavit In support ot 
application.] — Stocker v, Heggerty, No. 273, 
ante. 


Part 111. — Interpleader in County Courts. 


Sect. 1. — JURISDICTION. 

Jurisdiction generally, see County Courts Act, 
1888 (c. 43), BS. 120, 156, 157 ; C. C. R., Ord. 27. | 

570. Duty ol Judge to adjudicate.]— Beswick 
V. Boffey, Re Moses’ Claim, No. 608, post. 

571. Excessive levy — Jurisdiction of High Court 
to interfere — By prohibition — By certiorari.] — 
A writ of certiorari does not lie to remove into the 
superior cts. an interpleader summons issued by 
the county ct. Nor does a writ of prohibition 
lie on the ground that the jurisdiction of the 
county ct. ceases the moment the interpleader 
summons issues, or on the ground that the levy is 
excessive & the value of the goods taken far 
exceeds £50. — M'Kellar v. Summers (1854), 23 
L. T. O. S. 146 ; sicb nom. Re Mackellar v. 
Summers, Ex p. Summers, 2 C. L. B. 1284 ; 18 
J. P. 382 ; 2 W. R. 477 ; suh nom. M‘Killar v. 
Summers, Ex p. Summers, 18 Jur. 622. 

572. Hrespass against bailiff for wrongful 
seizure.] — On the hearing of an interpleader 


summons in the county ct. under County^ Courts 
A.ct, 1846 (c. 95), in respect of goods which had 
been taken in execution under an order of the 
county ct., upon a judgment recovered in the said 
ct. at the suit of A. against B., the judge of the 
county ct. decided that the goods were the 
property of claimant, the present pltf., & there- 
upon made the following order : “ That the goo^ 
are the property of claimant ; that A. do pay the 
costs of the proceedings, with Is. damages for the 
seizure of the goods ; & that the high baihff do 
pay Is. damages for the seizure of the sam goods. 
Such damages & costs were duly paid to & received 
by claimant, who then brought the present ^tion 
against deft., the high bailiff, for tresp^s to 1^ 
house, & for seizing his goods, to "v^ich deft, 
pleaded “Not guilty by statute’ -.--Held: the 
proceedings in the county ct. under Interpleader 
Act, 1831 (c. 58), & the award of daises by the 
judge of the county ct. in respect of the seiz^e 
of Hie goods, did not bar pltf.’s right of 
against the high baiUff for the trespass to his 


PART III. SECT. 1. 

t. Oenered rule.] — The county ot. 
has power to grant relief under Practice 
Act “ of interpleader." — Cooper v. 
Mylnb (1877), 11 N. S. R. (2 R. & C.) 
382.— CAN. 

a. .1 — Held : interpleader being 

a proceeding in the action, a county 
ot. judge had jiirlsdlotion to enter- 
tain it, but in this cose the Judge 
haying disused of the matter sum- 
marily without the consent of the 
parties, an Issue was directed. — Swain 
Stoddart (1888), 12 P. R. 490.- 
CAN. 

.] — Re Anderson & Barber 
(1889), 13 P. R. 21.— CAN. 


c. .1 — Pike v. Laver, [1919] 

W. W. R. 420.— CAN. 

d. Issues involving under 1400.] — 
Q interpleader Issues involving imder 
iOO in whatever division arising, are 
)w to be disposed of by referent w 
(unty cts. — Beaty v. Bryce (1882), 
P. R. 320.— CAN. 

e. Issue involving title to Zar^.l — 
he Interpleader issue to be tried being 
le which Involved the title to lan^, 
le question was raised as to whether 

would be proper to send the isroe 
> the county ot. for trial, although the 
mount garnished was under 1250 
; the Issue might he sent to the 
)unty ct. as It was a remedy provided 


by special statute directly 

in a county ct. — Hough v. Doll (1896), 

10 Man. L. R. 679. — CAN. 

f. Whole proceedings must he dis- 
posed of— In same court .] — The 

of a county ot. has no power to reiOT 
n.n interpleader issue to be Wed bOTore 
the judge of the county ot. from whlon 
the execution Issued, reserving to 
himself the question of the oq^sts « all 
other questions. He must either 
dispose of the whole proceedings him- 
self or order them to be disposed of 
before the judge of the ot. from whioh 
the process Issued. — 

Lundy (1864), 16 C. P. 160. — CAN. 

g. Place of trial] — An Interpleader 
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Sect, 1. — JuriadicHon, Seda. 2 db S: Svb-aecia. 1, 

house in respect of which no damages had been 
awarded & no adjudication had been made by 
the judge of the county ct. Qu. : whether there 
was any power in the judge or the county ct., on 
the hearing of the interpleader summons, to make 
an order restraining claimant from bringing the 
present action. 

There is no jurisdiction in the county ct. judge 
to entertain this question [of trespass] ; his juris- 
diction is limited to deciding whose is the property 
in the goods seized, & what may be said to arise 
incidentally from the seizure of those goods, in 
relation to the goods themselves (Bramwell, B.). 
— JousTFFE V. Bayley (1866), 16 L. T. 219 ; 30 

J. P. 808. 

573. To restrain claimant from bringing action ' 
for trespass — In High Court.] — Jousiffe v. 
Bayley, No. 572, ante. 


Sect. 2.— WHEN RELIEF GRANTED. 

See C, C. R., Ord. 27, r. 16. 

574. Claim must be adverse — House agent’s 
commission — Claim of different amounts by two 
agents.] — Greatorbx v. ShackIiB, No. 69, ante. 

576. Goods sold under execution — Claim by 
assignee of debts of execution creditor — County 
Courts Act, 1888 (c. 43), ss. 156, 157.]— Where a 
creditor, who has assi^ed a debt together with 
^ securities for the same, subsequently recovers 
judgment against the debtor in the county ct., 
& the goods of the judgment debtor are taken in 
execution & sold, the assignee of the debt cannot 
claim the proceeds of sale under the above sects. — 
Plant v. Coixins, [1913] 1 K. B. 242 ; 82 L. J. 

K. B. 467 ; 108 L. T. 177 ; 29 T. L. B. 129, C. A. 

As to bills of sale, see Bills of Sate, Vol. VII., 
p. 128, Nos. 724-730. 


Sect. 3. — ^THE CLAIM. 

Sub-sect. 1. — Particulabs of Claim. 

See C. C. R., Ord. 27, r. 6. 

676. Sufficiency of — Grounds must be stated.] — 
— ^By County Courts Act, 1846 (c. 95), s. 118, the 
county ct. has power to adjudicate on any claim 
in respect of goods taken in execution under its 
process : &, by rule 39, framed by the judges in 
pursuance of sect. 78, claimant is to deliver “ a 
particular of any goods or chattels alleged to be 
the property of claimant, & the grounds of his 
claim ” : — Held : the rule is authorised by sect. 
78 ; &, imder such rule, it is not sufficient to state 
that the goods are, & were when taken, the 
property of claimant, &; not the property of the 
execution debtor. — R. v. Chilton (1860), 16 
Q. B. 220 ; Cox, M. & H. 293 ; Rob. L. & W. 362 ; 
16 L. T. O. 8. 136 ; 117 E. R. 441 ; aub nom. Be 
CuLLUM V. Ross, Ex p. Tanner, 19 L. J. Q. B. 
318 ; attb nom. R. v. Lambeth County Court 
Judge, Be Cullum v. Ross, 14 Jur. 690. 

Annotation ; — Difid. R. v. Richards (1851), 2 L. M. & P. 263. 


577. “ Goodi seized by virtue of the 

warrant.**] — By Cbunty Courts Act, 1807 (c. 142), 
r. 174, claimant in an interpleader is required, 
five clear days before the day appointed for 
hearing the summons, to deliver to the bailiff or 
leave at the office of the registrar a particular 
of the goods alleged to be his property, & also the 
grounds of his claim. Goods & money which had 
been seized under an execution upon a county 
ct. judgment were claimed by W., who delivered 
to the registrar a particular describing them as 
“ the goods & money seized by virtue of the 
warrant.” In the grounds of claim it was stated 
that the goods were the property of claimant, &: 
were at the time of the seizure in his possession. 
This particular was held insufficient by the judge, 
who refused to go further into the case, made 
an order in favour of the execution creditors with 
costs. Upon a rule calling upon the execution 
creditors & judge to show cause why the judge 
should not hear & adjudicate upon the claim : — 
Held: (1) (Keixy, C.B., Amphlett, B.) the 
particular was siifficient ; (2) (Bramwell, 

Cleasby, BB.), it was insufficient. — R ichardson 
V. Wright (1875), L. R. 10 Bxch. 367 ; 44 L. J. Ex. 
230 ; 33 L. T. 679 ; 23 W. B. 878. 

578. Assignment stated with date & 

parties — Whether good claim necessary — Man- 
damus.] — (1) Where the judge of a county ct., 
upon an interpleader summons, erroneously de- 
cides against claimant, on the ground that the 
notice of claim is insufficient, this ct. will issue a 
mandamus to him to adjudicate upon the claim. 

(2) A particular of the grounds of claim, ^ which 
states that the goods were assigned to claimant 
by an indenture, etc., of which it gives the date 
& the parties, sufficiently sets forth the grounds 
of the claim within C. C. R., r. 39. — R. v. Richards 
( 1851), 2 L. M. & P. 263 ; Rob. L. & W. 571 ; 20 

L. J. Q. B. 361 ; 16 Jur. 868 ; aub nom. R. v. 
Oswestry County Court Judge, Ex p. Harper, 
Cox, M. & H. 492 ; 17 L. T. O. S. 65 ; 6 J. P. 276. 

Annotations : — As to (1) Distd. Milner v. Rhoden (1861), 

Cox, M. & H. 632. Consd. Kx p. M'Foe (1853), 9 Exch. 

2(il ; Richardson v. Wrijfht (1875), L. R. 10 Exch. 867. 

Oenerallv, Hentd. R. v. London JJ., [1895] 1 Q. B. 214 ; 

R. V. Hudson, [1915] 1 K. B. 133. 

579. Necessity for schedule of goods — 

Mandamus.] — The particulars of claim upon an 
interpleader summons in the county ct. recited a 
deed assigning all the goods ‘‘ then or thereafter 
being ” upon debtor’s premises ; & claimed ” all 
&> sin^ar the said goods,” etc., ” mentioned & 
intended to be assigned by the deed,” ” & which 
said goods,” etc., ” or some part thereof have been 
seized,” etc. The judge of khe county ct. having 
refused to adjudicate upon the claim, on the 
ground that the particulars should have contained 
a schedule or inventory of the goods i—Held : 
a mandamus would lie to compel him to adjudicate 
upon the claim. — R. v. Stapylton (1851), 2 
L. M. & P. 603 ; 21 L. J. Q. B. 8 ; 16 Jur. 1177. 

680. .] — Goods having been 

seized under an execution out of a county ct., a 
third party claimed them under an assignment, 
whereupon the bailiff took out an interpleader 
summons. Claimant in due time delivered a 
particular of the goods he claimed, stating (without 


issue should ordinarily be trled^ In 
the county where the goods are 
seized, but where the sherlfl is to 
remain in possession of the goods of a 
TOing oonoem, a speedy iRal Is so 
important that for the purpose of 
seourlug it, the issue may be sent to 
another county, haring regard to 
considerations of mcpense & con- 


renlenoe. — FiUtLBY v. Pedlar (1901), 
21 C. L. T. 294 ; 1 0. L. R. 670.— 
CAN. 

h. WrU served outside Jurisdic 
tion ,] — The county ot. has no Jurisdio* 
tion to pronounde a decree upon an 
interpleader, the serrioe of which was 
effected upon deft, at his resldenoe in 
England. — Spsnoe v. Fabxxs, [1900] 


2 I. R. 619.— IR. 

PART III. SECT. 8. 

k. Action of replevin.] — Ord^ 
were granted by a ooimty ct. judge to 
allow two partlee to Int^lead in an 
action of replevlii. — M oDonald v, 
MoKenZIX (1888). 20 N. S. R. (8 
R. & G.) 627.--CAN. 
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specifying them individually) that he claimed all 
the goods possessed by deft., & stating his title. 
On the hearing it was objected that the claim was 
bad, in not specifying the goods or setting them 
forth in a schedule, which objection the judge held 
to be good, & refiised to hear the case. Upon a 
motion for a mandamus to compel him to hear : — 
Held : the particular was sufficient. — Heslop v. 
McGeorge (1861), Oox, M. & H. 670 ; 18 L. T. 0. 8. 
109 ; 16 J. P. 24. 

681. Erroneous address of claimant — Not 

calculated to mislead — Prohibition.] — Certain 
goods taken in execution under a judgment in a 
county ct. were claimed by a third person, where- 
upon an interpleader summons issued. A rule 
of the county cts. requires claimant in such case 
to deliver a particular of his claim, in which his 
address “ shall be fully set forth.” Claimant 
delivered a particular of his claim, in which his 
address was stated as Elizabeth street, Islington, 
whereas it was in fact Elizabeth terrace, Islington. 
On the hearing of the interpleader claim, the 
county ct. judge decided that the statement of 
claimant’s address was insufficient, & dismissed the 
cl aim. A writ of prohibition having issued by order 
of a judge to stay the execution in the original 
plaint : — Held : (1) the decision of the county ct. 
judge with respect to the sufficiency of the state- 
ment of claimant’s address was not conclusive, 
but subject to review by the superior ct. on motion 
for a prohibition ; (2) the statement of claimant’s 
address, though erroneous, was not calculated to 
mislead, & was therefore sufficient within the 
rule of the county ct. ; (3) as that rule had been 
complied with, the county ct. judge had no juris- 
diction to proceed with the original plaint, & 
consequently the order for the prohibition was 
correct. — Hardy v. Walker, Ex p. M‘Fee (1853), 
9 Exch. 201 ; 2 C. L. R. 278 ; 23 L. J. Ex. 67 ; 
17 J. P. 824 ; 150 B. R. 112 ; sub nom. Roberts 
V. Wardell, Ex p. McFee, Saund. & M. 159 : 
22 L. T. O. S. 89. 

Annx)iaiion : — Oenerally, Refd. M'Calliim v. Cookson (1858), 

6 C. B. N. S. 498. 

582. Particulars insufficient — Duty of judge to 
allow amendment.] — Beswick v, Boffby, Re 
Moses’ Claim, No. 608, post. 

683. Particulars out of time — Discretion of 
Judge to adjourn.] — Ex p. Smith (1852), 19 U. T. 
O. 8. 208; 10 J. P. Jo. 423. 

564. .] — Beswick v. Bofpey, Re 

Moses’ Claim, No. 008, post. 

686. By whom signed — Solicitor’s clerk.] — 
Claimant’s particffiars in an interpleader issue in a 
county ct. were signed by his solr.’s clerk, with the 
i^me of his solr. : — Held : they were properly 
signed by the solr. within C. C. R., 1889, & claimant 
was entitled to the costs of the particulars. The 
maxim Qui facit per alium facit per se applied, & 
the case did not faU within the principle of R. v. 
Cowper (1890), 24 Q. B. D. 633.— France v. 
Dutton, [1891] 2 Q. B. 208 ; 60 L. J. Q. B. 488 ; 
64 L. T. 793 ; 39 W. R. 716, D. C. 


Sub-sect. 2. — ^Admission op Claim. 

See C. 0. R., Ord. 27, r. 1 (2). 

686, Possession money — To date of admission — 
Right to recover by action.] — Where a claim is 
to goods taken in execution by the high 
bailiff of a county ct., & the execution creditor 
sends notice, under 0. C. R., 1886, Ord. 27, r. 1, 
of his €tdmission of the claim to the high bailiff, 
who ^thdrawB from possession, the judge of the 
county ct. has power to award possession money 


tw execution creditor by 

of Mb j’^dgc iu the exercise 

t**et the circum- 
o^ght -“5 that possession money 

C06?Dfc ’ •• 38 

An^^ton Apld, A. W. r. Cooper & Hall, [1925] 2 K. B. 


See, now, C. C. R., Ord. 27, r. 1 (2). 


Sub-sect. 3. — Deposit or Security by 
Claimant. 

See, now. County Court Act, 1883 (c. 43), s. 160 ; 
C. C. R., Ord. 27, r. 1 (3). 

587. Necessity for request by high baUif!.]— 
Under G. C. R., 1875, Ord. 21, r. 1, it is not neces- 
sary for the high bailiff, before selling goods 
seized in execution & claimed, to request claimant 
to deposit the amount of the value of the goods or 
possession money, &, if no such deposit be made, 
the high bailiff is entitled imder County Courts 
Act, 1856 (c. 108), 8. 72, to sell the goods without 
first applying for an interpleader summons under 
County Courts Act, 1867 (c. 142), s. 31.— Cramer 
V. Matthews (1881), 7 Q. B. D. 425 ; sub nom. 
Davies v. Wise, .50 L. J. Q. B. 651 ; 46 L. T. 26 ; 
29 W. R. 804, D. C. 

See, note, C. C. R., Ord. 27, r. 1 (3). 

688. Deposit of value of goods — Payment out to 
creditor — Second execution on same goods.] — 
A claimant in interpleader deposited the value of 
the goods to abide the event of the issue. She 
failed to establish her claim & the money was paid 
to the judgment creditor in part satisfaction. 
The judgment creditor levied again on the same 
goods : — Held : the judgment creditor by taking 
the deposit out of ct. was estopped in respect of 
the same judgment from disputing that claimant 
was the owner of the goods. — Haddow v. Morton, 
[1894] 1 Q. B. 665 ; 63 L. J. Q. B. 431 ; 70 L. T. 
470 ; 9 R. 275, C. A. 

Annotation : — Apld. Kotcliie v. Golden Sovereigns, [1898] 

2 Q. B. 164. 

689. Failure by claimant to prove title to 

any of goods — Part of goods property of second 
claimant — Right of creditor to money paid in.] — 

Goods which had been taken in execution upon a 
coimty ct. judgment were claimed by the grantees 
of a bOl of sale upon them, who deposited under 
County Courts Act, 1888 (c. 43), s. 156, a sum of 
money as representing the value of the goods. 
The high baihff of the county ct. thereupon with- 
^ew from possession of the goods, & issued an 
interpleader summons in the coimty ct. with regard 
to the money in ct. Subsequently D. & Co. gave 
notice to the high bailiff of a claim to part of the 
goods, as having been let by them to the execution 
debtor on a hire purchase agreement, & claimants 
gave notice to the high bailiff that they withdi'ew 
their claim to those goods. The high bailiff’ gave 
notice of the claim of D. &; Co. to the execution 
creditor, who thereupon gave notice to the high 
bailiff that he admitted their title to those goods. 
Upon the hearing of the interpleader summons the 
county ct. judge held that the bill of sale was 
invalid, & he mereupon ordered that a part of 
the money in ct. proportionate to the value of 
the goods which had not been claimed by D. & Co. 
should be paid out to the execution creditor, but 
that the remainder of the money should be paid 
back to claimants : — Held : the execution creditor, 
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Sect, 3. — The claim : Svib-seci, 3. Sects. 4 5 : 

Svb-sects. 1 <fc 2. Sect. 6.] 

upon the failure of claimants to prove a title to 
any of the goods, was entitled to the whole of the 
money in ct. — ^W ei.ls v. Hughes, [1907] 2 K. B. 
846 ; 70 li. J. K. B. 1125 ; 97 L. T. 469 ; 23 
T. L. R. 733, 0. A. 

jUnnotaiion : — Diatd. Flude v. Goldberg:, [1915] 2 K. B. 167* 

590. Deposit of less than value of goods — Right 
of high balUff to withdraw.] — Goods which had 
been taken m execution under a county ct. judg- 
ment were claimed by a bill of sale holder. Notice 
of the claim was given by the bailiff to the execu- 
tion credi^r. The claim not having been ad- 
mitted claimant deposited with the bailiff under 
County Courts Act, 1888 (c. 43), s. 166, the amount 
of the judgment debt & costs as being the value 
of the goods. The money was paid into ct. by 
the bailiff who then with^ew from possession & 
applied for an interpleader summons. On the 
same day that the summons was issued the execu- 
tion creditor gave notice of his intention to apply 
for an order for the sale of the goods under C. C. R., 
1903, Ord. 27, r. 13. On the hearing of the applica- 
tion the execution creditor, who had been given no 
opportunity of being heard as to the value of the 
goods before pltf. withdrew, admitted claimant’s 
title, but alleged & was prepared with evidence 
to prove, that the value of the goods was sufficient 
to satisfy the amount due on the bill of sale & the 
judgment debt & costs. The county ct. judge 
without hearing the evidence held that, the bailiff 
having wnthdrawm from possession he had no 
power to order a sale ; — Held : if the amount de- 
posited wdth the bailiff was not the value of the 
goods his withdrawal from possession was wrongful 
& the county ct. judge had power in that case to 
order him to retake possession ; & the case must 
go back to the county ct. judge for him to deter- 
i^e after hearing the evidence whether the 
circumstances were such that an order for sale 
ought to be made. — Miller & Co. v, Solomon, 
[1906] 2 K. B. 01 ; 75 L. J. K. B. 671, D. O. 

Jn^iaiion : — Apld. Newsum v. James, [1909] 2 K. B. 

ool. 


691. — I .] — Goods wliich had been taken 

in execution imder a county ct. judgment were 
claimed by A. The execution creditor did not 
admit the claim & A. deposited with the bailiff 
under County Courts Act, 1888 (c. 43), s. 156, £26, 
which was considerably less than the value of the 
goods claimed, but was more than sufficient to 
cover the judgment debt & costs of the execution. 
The money was paid into ct. by the bailiff, who 
remained in possession of the goods, & an inter- 
pleader summons was issued. Before the return 
day of the interpleader summons the execution 
creditor gave notice that he admitted the title 
of A. to the goods, & the bailiff withdrew from 
Upoii the taxation of the costs the 
bailiff claimed possession fees up to the date 
when the execution creditor admitted A.’s title, 
upon the ground that under sect. 160 he was 
bound to remain in possession until the amount 
of the value of the goods was deposited with 
’ Held : as the £26 was deposited with & 
taken by the bailiff imder sect. 156 of the Act, 
he must be deemed to have taken it upon the 
assumption that it represented the amount of the 
value of the goods & therefore he had no right to 
remain in possession or to possession fees after 
the date of the deposit. — Newsum Sons & Co., 
[1^>09] 2 K. B. 384 ; 78 L. J. K. B. 
701 ; 100 L. T. 862 63 Sol. Jo. 621, D. C. 


Sect. 4.— SALE BY HIGH BAHJDFF. 

See County Courts Act, 1888 (c. 43), s. 166. 

592. Sale at undervalue — Alter refusal to make 
deposit.] — Lewis v. Cole, (1862), 3 F. & F. 17, 
N. P. 

593. Sale without Issue of summons.] — Cramer 
V. Matthews, No. 687, ante. 

594. Jurisdiction of court to order sale — Goods 
claimed under bill of sale.] — Miller & Co. v. 
Solomon, No. 590, ante. 

Title acquired by purchaser.] — See Execution, 
Vol. XXI., pp. 502, 618, Nos. 766, 936, 930. 


Sect. 5.— CLAIM FOR DAMAGES. 

Sub-sect. 1. — In General. 

See County Courts Act, 1888 (c. 43), s. 157 ; 
C. C. R., Ord. 27, rr. 7, 8. 

595. Claim not made in Interpleader proceedings 
— Subsequent claim by action — Order of county 
court conclusive.] — Pltf. having claimed goods, 
seized under an execution from a county ct., an 
interpleader summons issued under County Courts 
Act, 1867 (c. 142), s. 31, &; pltf. gave particulars, 
but did not therein claim damages as directed by 
rule 175. His claim to the goods was adjudicated 
upon by the county ct. judge, who made an order 
which was in pltf.’s favour with respect to part 
of the goods. An action was subsequently brought 
by pltf. in the Ct. of Exchequer against the 
execution creditor for special damages resulting 
from the seizure of the goods : — Held : the claim 
of damages should have been made at the time & 
in the manner prescribed by the above mentioned 
Act rule, & the order of the county ct. judge 
being “ final & conclusive,” the action could not 
be maintained. — Death v. Harrison (1870), 
L. R. 0 Exch. 15 ; 40 L. J. Ex. 26 ; 23 L. T. 495. 

AnnotcUions : — FoUd. HUIb v. Renny (1880), 6 Kx. D. 313. 

Refd. Cramer v. Matthews (1881), 7 Q. B. D. 425. 

596. Claim made in interpleader proceedings — 
Claim exceeding amount under ordinary Jurisdiction 
— Jurisdiction of county court.] — Smith v. Ben- 
skin (1893), 94 L. T. Jo. 285, D. C. 

697. Substantial loss to claimants — 

Damages awarded.] — Damages are recoverable on 
an interpleader summons against a high bailiff 
of a county ct. for the seizure of the goods of third 
persons, claimants, by way of execution on the 
premises of debtor, where claimants have suffered 
a substantial grievance, although the seizure was 
bond fide there was no misconduct. — London, 
Chatham & Dover Ry. Co. v. Cable (1890), 80 
L. T. 119, D. C. 

698. .] — Furniture was let for 

hire wdth an option to purchase under a hire- 
purchase agreement, which contained a clause 
giving the owmers the right wdthout previous 
notice to determine the hiring & retake possession 
of the furniture, if it should at any time be seized 
or taken in execution. The furniture was taken 
in execution by the high bailiff of a county ct., 
&, no claim having been made to it, was appraised 
& sold under the execution & the proceeds paid 
into ct., & the furniture delivered to the purchaser. 
On the day after the sale the owmers heard for the 
first time of the seizure & sale of the furnitiire, 
& gave notice of their claim to the proceeds. An 
intorpleader summons was issued at the instance 
of the high bailiff, & in the course of the inter- 
pleader proceedings the execution creditor ad- 
mitted the title of claimants, who gave a notice 
claiming damages against the high bailiff in 
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respect of the alleged conversion of the furniture 
by sellii^ it : — H&d : as under the hiring agree- 
ment claimants had a right to retake possession 
immediately upon its being taken in execution, 
the sale by the h^h bailiff amounted to an act of 
conversion for which he was responsible in damages 
to them. — ^J blks v. Hayward, [1905] 2 K. B. 
460 ; 74 L. J. K. B. 717 ; 92 L. T. 692 ; 63 W. B. 
686 ; 21 T. L. R. 527 ; 49 Sol. Jo. 685, D. C. 

In transferred actions.] — See Sub-sect. 2, poet. 

Stay of actions for damage.] — See Sect. 6, post. 


Sub-sect. 2. — Remitted Proceedings. 

See 0. 0. R., Ord. 33, r. 11 ; County Courts Act, 
1888 (c. 43), ss. 157, 158. 

599. Jurisdiction of county court — To award 
damages.]— Oliver v. Lewis, [1889] W. N. 224, 
D. 0. 

Annotation : — ^FoUd. Salbstein v. Isaacs, [1916] IK. B.l. 

600. Whether claim for damages allowed — 
C. C. R., Ord. 33, r. 11.] — The above rule which 
provides that no claim for damages shall be allowed 
in any interpleader proceeding commenced at the 
instance of the sheriff & remitted from the High 
Ct.^ is not ultra vires. Therefore the successful 
claimant to goods in such a proceeding is not 
precluded from bringing a subsequent action 
against the execution creditor & his solr. for 
damages for trespass to his goods. — Salbstein v. 
Isaacs & Son, [1916] 1 K. B. 1 ; 85 L. J. K. B. 
109 ; 114 L. T. 235 ; 60 Sol. Jo. 106, D. C. 


Sect. 6.— STAY OF PROCEEDINCS. 

See County Courts Act, 1888 (c. 43), s. 157. 

601. Interpleader by high bailiff— Alurlsdlctlon 
of county coivt to stay — Actions at time of adju- 
dication.]— By County Courts Act, 1846 (c. 95), 
s. 118, it is enacted that if any claim shall be made 
to or in respect of any goods or chattels taken in 
execution under the process of any county ct., 
a summons may issue calling before the said ct. the 
party issuing the process as well as claimant, & 
thereupon any action which shall have been 
brought in respect of such claim shall be stayed, 
& the judge of the county ct. shall adjudicate upon 
such claim, & make such order between the parties 
in respect thereof as to him shall seem fit. Where 
the judge of the county ct. had made an order 
adverse to claimant : — Held : an order to stay 
proceedings in an action of trespass for breaking 
& entering the house of claimant, & taking the 
goods in question, was proper. — Jessop v. 
Crawley (1850), 15 Q. B. 212 ; Rob. L. & W. 
357 ; Cox, M. & H. 296 ; 19 L. J. Q. B. 319 ; 15 
L. T. O. S. 135 ; 14 Jur. 697 ; 117 E. R. 438. 
Armotaipna Dirtd. Cater v. Chlgnell (1850), 15 Q. B. 217. 

Consd. JoufllfTe v. Bayley (1866), 16 L. T. 219. 

602. — — .] — Brewing utensils, hops, 

etc., having been seized under a warrant of execu- 
tion from a county ct. against the goods of R., 
were claimed by one J. On Oct. 5 the bailiff 
caused an interpleader summons to be issued, 
c^ing on the parties to appear on Oct. 18, when 
the claim would be adjudicated upon. The 
county ct. judge decided that the goods were the 
property of J . The goods having oeen given up, 


J. commenced an action against the execution 
c^ditor for damages, for wrongfully depriving 
him of the possession of the goods, by means 
whereof he was prevented from carrying on his 
trade as a brewer, alleging special damage. The 
ct. refund to interfere to stay the proceedings 
at the instance of deft. SemblCj the power to 
stay proceedings, under County Courts Act, 1846 
(c. 95), s. 118, is confined te actions brought 
before the adjudication by the county ct. judge. — 
Jones v. Williams (1859), 4 H. & N. 706 ; 28 
L. J. Ex. 324 ; 33 L. T. O. S. 185 ; 157 E. R. 
1019. 

603. Where no adjudication In county 

coint.^ — -Qu. : whether the county ct. judge 
jumdiction on an interpleader application, besides 
adjudging in favour of claimant as to the right to 
the goods, to give damages for breaking & entering 
his house or premises, or for special damage arising 
from the takmg of the goods. But the ct. will not, 
on motion in an action for such trespass, where it 
does not appear that the county ct. judge has 
exercised such jurisdiction, stay the action or 
even strike out of the declaration such part as 
relates to the taking of the goods, & the special 
damage laid as resulting therefrom. — ^Mercer v. 
Stanbury (1857), 2 H. & N. 155, n. ; 25 L. J. Ex. 
316 ; 20 J. P. 407 ; 4 W. R. 649 ; 157 E. R. 65. 

Annotations : — Reid. Foster v. Pritchard (1857), 2 H. & N. 

151 : Jousiffe v. Bayley (1866), 15 L. T. 219. 

604. .] — A claimant of goods seized 

under a county ct. execution, who is summoned 
by interpleader summons before the county ct., 
but does not prosecute his claim, may sue in the 
superior for the wrongful conversion, unless it 
appears tliat there was an adjudication upon the 
claim in the county ct. — Challiner v. Burgess 
(1856), 27 L. T. O. S. 78. 

606. .] — Jones v. Williams, No. 602, 

ante. 

606. — — Action begun after issue of 

summons.] — -With regard to County Courts Act, 
1888 (c. 43), s. 157, the subject-matter of the claim 
arose out of an execution by the high bailiff & it 
was therefore a matter which the county ct. judge 
might have dealt with on the interpleader 
summons. If the interpleader summons had been 
proceeded with an order might have been made 
barring pltf.’s claim. No such order has been 
asked for or made. The contention that s. 157 
was an automatic bar to this action fails because 
the sect, only applies to actions which have been 
brought prior te the issue of the mterpleader 
summons, & this action was not commenced till 
afterwards (WiLi^s, J.). — Denny v. Bennett 
(1896), 44 W. R. 333 ; 40 Sol. Jo. 298, D. C. 

607. Action against purchaser from 

bailiff.] — Where ^oods are seized under an execu- 
tion issued on a judgment in a county ct. & sold, 
& an interpleader summons is taken out at the 
instance of the high baUiff, under County Courts 
Act, 1867 (c. 142), s. 31, the county ct. judge has 
power to adjudicate upon the damages, to which 
claimant of the goods may be entitled, arising 
out of the execution, although the goods have 
been sold, & therefore are no longer in the control 
of the county ct., & any action f^ainst the officers 
of the ct. for wrongfully depriving pltf. of his 
goods will be stayed ; but an action against the 
purchasers of the go^s from the officers of the 
county ct. will not be stayed. — Hills v. Rbnny 
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Jurisdidion of county court to 
1 — ^An interpleader Isiiie arising 


out of an action in the High Ct. was 
directed to be tried in a county ct. : — 
Held : a motion to postpone the trial 
of the issue should nave been made in 


the county ot. — ^L ondon & Canadian 
Loan & Agency Co. v. Morphy (1886), 
11 P. R. 86.— CAN. 


Intesfleadeb. 
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Sect. 6. — stay of proceedings. Sect. 7: Svb-secte. 
1 , 2, 3, 4, 5, 6 7. Sect. 8 : Sub-sects. 1 <fe 2.] 

(1880), 6 Ex. D. 313 ; 49 L. J. Q. B. 710 ; 42 L. T. 
671 ; 29 W. R. 328, 0. A. 

AnnMiona : — Reid. Cramer v. Matthews (1881), 7 Q. B. D. 
425 ; Goodlock v. Cousins, fl897] 1 Q. B. 348. 

Interpleader by stakeholder.] — See O. 0. R., 

Ord. 27, r. 16 (4). 


Sect. 7. — APPEAL. 

Sub-sect. 1. — In General. I 

See County Courts Act, 1888 (c. 43), s. 120. 

608. General rule.] — (1) No appeal lies against 
the decision of a county ct. judge on an inter- 
pleader summons. 

(2) Where a summons has issued on an inter- 
pleader claim in a county ct. the judge is bound to 
adjudicate upon it ; & if claimant has not delivered 
a sufficient particular, or not delivered it in the 
time required by the rule of ct., the judge should 
either amend the particular, or order a new sum- 
mons to issue, so that he may determine the case 
on the merits. — Beswick v. Bofpey, i?c Moses’ 
Claim (1854), 9 Exch. 315 ; 2 C. L. R. 503 ; 23 
L. J. Ex. 89 ; 156 E. R. 134 ; sab nom. Beswick 
V. Boffey, Ex p. Moses, 22 L. T. O. S. 214 ; 18 
J. P. 151 ; 2 W. R. 156. 

Annotations : — As to (1) COMd. Fraser e. Fothei^rill (18.')4), 23 

L. J. C. P. 53. Apld. Mason r, Wlrral Highway Board 

(1879), 4 Q. B. D. 469. 

609. .] — The ct. has no jurisdiction to hear 

an appeal from the decision of a judge of a county 
ct. on an interpleader proceeding in respect of 
goods taken in execution to satisfy a judgment of 
that ct, 

Qu. : whether the ct. has power to give costs 
on striking out such an appeal. — Phaser v. 
Fothbrgill (1854), 14 C. B. 298 ; 23 L. J. C. P. 
53 ; 139 E. R. 122. 

Appeals from county courts generally, see 
County Courts, Vol. XIII., pp. 525 ei aeq. 


Sub-sect. 2. — ^By Claimant. 

See County Courts Act, 1888 (c. 43), s. 120. 

610. Right of appeal.] — Wilcoxon v. Searby, 
Re Foulgar v. Taylor, No. 016, post. 

611. Value of goods seized exceeding 

amount allowed by jurisdiction — Judgment debt for 


less sum — Amount of ^udment debt paid.] — 

Under County Courts Act, 1860 (o. 108), s. 68, an 
appeal from the decision of a county ct. in pro- 
ceedings in interpleader, lies where the value of 
the goods claimed against the execution creditor 
exceeds £20, though the execution is for a sum 
less than £20 ; & claimant, to prevent the goods 
from being sold, has paid such sum. — Vallancb 
V. Nash (1868), 2 H, & N. 712 ; 27 L. J. Ex. 142 ; 
30 L. T. O. S. 261 ; 22 J. P. 98 ; 4 Jur. N. S. 31 ; 
6W. R.227; 167 B. R. 294, 

Annotation: — Distd. White v. Milne (1887), 68 L. T. 225. 

612. Less sum deposited as appraised 

value.] — ^Where in an interpleader proceeding in a 
county ct., claimant deposits the amount of the 
value of the goods claimed as fixed by appraise- 
ment under County Courts Act, 1866 (c. 108), 
s. 72, he cannot, if the amount so deposited be 
less than £20, claim to appeal imder sect. 68 of 
the Act on the ground that the value of the goods 
was over £20, that a less amount was deposited 
because it was sufficient to satisfy the execution 
creditor’s judgment. — Weutb & Co. v. Milne 
(1887), 68 L. T. 226, D. 0. 

Annotations : — Reid. Lumb v. Teal (1889), 22 Q. B. D. 675 ; 
Smith r. Enright (1893), 69 L. T. 724. 


Sub-sect. 3. — By Execution Creditor. 

See County CJourts Act, 1888 (c. 43), ss. 120, 
167. 

613. Right of appeal.] — Wilcoxon v. Searby", 
Re Foulgar v. Taylor, No. 616, post. 

614. Value of money or goods claimed less than 
amount under jurisdiction — Joinder of claim for 
damages exceeding amount — Leave necessary.] — 
In an interpleader proceeding under County Courts 
Act, 1888 (c. 43), s. 157, the value of the goods 
claimed was less than £20, & claimant claimed 
damages, exceeding £20, against the high bailiff, 
& the execution creditor. At the hearing the judge 
gave judgment for £16 for claimant against the 
execution creditor, &> did not grant leave to 
appeal : — Held : the execution creditor had no 
right of appeal under sect. 120, which provides 
that there shall be no right to appeal in pro- 
ceedings in interpleader, where the money claimed, 
or the value of the goods & chattels claimed, or 
of the proceeds thereof, does not exceed £20, 
unless the judge shall grant leave to appeal. — 


PART HI. SECT. 7, SUB-SECT 1. 

608 I. General rule.] — ^An appeal will 
lie from the coimty ct. to the Buperior 
cts. upon an interpleader as well as 
other matters. — F eehan v. Bank of 
Toronto (1860), 10 C. P. 32. — CAN. 

OOg ii. .] — ^A verdict was entered 

for pltf . on the trial of an issue directed 
by the Ct. of Ch. to be tried at the 
Blttlngs of the county ct. The county 
ct. judge sot aside the verdict, & entered 
a nonsuit, on grounds embracing 
matters of law as well as of fact 6c 
evidence : — Held : he had no power 
to do so, & the application should have 
been mc^e to the ct. that directed the 
issue. — B arker v. Leeson (ISSl), 9 
P. R. 107.— CAN. 

608 lil. .] — ISBISTERr. SULIIVAN 

(1888), 16 0. R. 418. — CAN. 

m. Whether appecd allowed — From 
order directing issue an security given.. 
An order made in county ot. chambers 
in an interpleader application directing 
em issue In the event of security being 
given, &; in default a scde of the goods 
Ss j^ayment of the proceeds to the 
execution creditor Held : not ap- 
pealable. — H unter v. Hunter, 18 


C. L. T. Occ. N. 114.— CAN. 

n. Question of fact.] — Mal- 

roLMsoN V. Hamilton Provident & 
Loan Society (1884), 10 A. R. 610. — 

CAN. 


o. To Divisional Court.] — An 

interpleader issue arising out ot an 
action in the Ch. Div. was sent to a 
county ct. for trial by order made In 
ohajubers : — Held : a Div. Ct. had no 
jurisdiction to hear an appeal from the 
judgment of the county ct. on such 
Issue, & such appeal should have been 
made to the Ot. of Appeal. — CT lose v. 
Exchange Bank (1886), 11 P. R. 186. 
—CAN. 


P. To High Court — Issue sent 

fr^ High Court to county court.] — 
The Ct. of Appeal has no jurisdiction 
to entertain an aiipeal from the 
decision of a county ct. upon an inter- 
pleader issue sent for trial by an order 
made in an action in the Hign upon 
the application of a stakeholder. — 
Semble : the appeal from the decision 
upon the Issue is, in the first Instance 
at all events, to the High C!t., 6c not to 
the C!t. of AppeaL — C^lakoey v. Young 
(1868), 16 P. R, 248,— CAN. 


aver imolved.] — 


An appeal lies without leave from the 
order of a county ct. judge disposing 
of an interpleader action on the merits 
where the amount Involved is $100 or 
over. — Ritchie Contracting Co. v. 
Brown (1915), 30 W. L. R. 723 : 8 
W. W. R. 84 ; 21 D. L. R. 86.— CAN. 

From order of district 
court judge.] — An order made by a 
dlstrld) ot. judge, on an interpleader 
issue, deciding favourably or adversely, 
to the validity of the daim of dalmont 
Is a final order, 6c no appeal lies there- 
from to a Supreme Ct. judge. — ^Walton 
V. Berry & watohuor, [19181 1 W. W. 
R. 664 ; 11 Sask. L. R. 66.-^AN. 

t. To judge of assize — 

Order made by consent.} — ^Wbra, an 
Interpleader issue is ordered by consent 
to be tried in the county ct., there Is no 
appeal to the judge of assize from the 
decree of the county ot. judge. — 
IjAWL^ V. ELeixy (1897), 33 1. L. T. 


PART III. SECT. 7, SUB-SECT. 2. 

Right of appeal — Delay.] — Bank 
or Hamilton v. Hodges, Crane 6l Co., 
[19191 1 W. W. R. 849.— CAN. 
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LUMB V. Tejal & Ck>. (1889), 22 Q. B. D. 675 j 68 
L. J. Q. B. 298 : 60 L. T. 461, D. C. 

Annotation : — Mentd. King tJ. Charing Ctosb Bank (1889), 
62 L. T. 42. 


Sub-sect, 4. — ^By Sheriff or Bailiff. 

616. Transferred proceedings — Sheriff not party 
to proceedings — Costs against sheriff.] — Where 
interpleader proceedings are transferred, by an 
order in the ordinary form, to the county ct., the 
sheriff is not a party to the interpleader issue, & 
the county ct. }udg6 has no jurisdiction to order 
him to pay costs. On the making of such an 
order the sheriff should apply for a prohibition, 
& is not entitled to appem. — Temple v. Temple 
(1894), 63 L. J. Q. B. 556 ; 10 R. 251. 


Receiver (1888)! 1^3^App Cm^52?- 

S'n Lj/I "S’ 

J - IcSih l 

75 T T §* ^ ; Sima v. Trollope (1896), 

io Li. 1 . 351 ; De Braam x. Ford, [19001 1 Ch. 142* 
Lysons v. i^owles, Stuart v. Nixon & Bruce, [19011 A. 

79 ; Saunders v. White, [19021 1 KB 472 • « 

^ ?■ n* ^ w * Gourmand v. Le Clair (1903)*, 
ol W. R. 589 ; Bally^. Hiint, [1912] A. C. 496 ; Kyau v. 

— Steam Navigation Co., O’Connell r. Same. 
Scanlon t. Same, O’Brien v. Same, [1914] 3 K. B. 731; 
Bmndon Hill v. Lan^ [1916] 1 K. B. 250 ; Burchell e. 
Thompson, [1920] 2 K. B. 80 ; Commercial Credit Co. of 
Canada v. Fulton, [1923] A. C. 798. 


Sub-sect. 5. — ^By Landlord. 

See County Coui’ts Act, 1888 (c. 43), s. 120. 
616. Where landlord appears on summons.] — 
Where the landlord appears upon the hearing of 
an interpleader summons in tlie county ct., he, 
as well as the execution creditor, & claimant, has 
a right of appeal. — ^Wilcoxon v. Searby, Re 
Foulgar V. Taylor (1860), as reported in 29 
L. J. Ex. 154. 

Annotation : — Mentd. Hughes v, Smallwood (1890), 25 
Q. B. D. 306. 


SuB-SEOT. 6 . — ^Appeals against Order as to 
' Costs. 

617. Successful appeal — Jurisdiction of High 
Court to deal with costs in county court.] — A 

county ct, judge gave judgment on an inter- 
pleader issue for the execution creditor, with costs. 
The ct. upon appeal reversed that judgment, & 
ordered a new trial ; holding, that the whole 
judgment, including that part of it which related 
to the costs, was thereby reversed. — Gage v. 
Collins (1867), L. R. 2 C. P. 381 ; 36 L. J. C. P. 
144 ; 16 W. R. 668. 

618. Sheriff’s charges subsequent to order- 
Subject of appeal.] — Goodman v, Blake, No. 603, 
ante. 


Sub-sect. 7. — In Transferred Proceedings. 

See Jud. Act, 1873 (c. 66), s. 45 ; 13 & 14 Viet, 
c. 61, 8. 14 ; Appellate Jurisdiction Act, 1876 
(c. 66), B. 20 ; County Courts Act, 1888 (c. 43), 
s. 120. 

619. From Divisional Court — To Court of Ap- 
peal — By leave.] — Interpleader proceedings were 
transferred under Jud. Act, 1884 (c. 61), s. 17, 
from the Q. B. Div. to a county ct. On appeal 
from the judgment of the county ct. the Q. B. Div. 
afdrmed that judgment, but gave leave to appeal 
to the Ct. of Appeal : — Held : the Ct. of Appeal 
had jurisdiction under Jud. Act, 1873 (c. 66), 
s. 45, to hear the appeal, that jurisdiction not 
having been taken away by Appellate Jurisdiction 
Act, 1876 (c. 66), s. 20. — Thomas v. Kelly (1888), 
13 App. Oas. 606 ; 68 L. J. Q. B. 66 ; 60 L. T. 
114 J 37 W. R. 863 ; 4 T. L. R. 683, H. L, ; 


Sect. 8. — COSTS. 


Sub-sect. 1. — In General. 


See County Courts Act, 1888 (c. 43), s. 113. 

Costs in county courts generally, see County 
Courts, Vol. XIII., pp. 518 ei aeq. 

620. Abandonment of claim at hearing — Costs 
ordered against solicitor of claimant.] — Williams 
V. Holdsworth (1851), 17 L. T. O. S. 169. 

621. Refusal by county court to adjudicate — 
Order on claimant to pay costs — Power of high 
court to vary order.] — A county ct. judge having 
refused to hear an interpleader summons, & ordered 
money to be paid out of ct., with costs to be paid 
by claimant, on the ground of the insufficiency of 
the particulars, a rule was obtained, under Coimty 
Courts Act, 1856 (c. 108), s. 43, calling on the 
county ct. judge to hear the summons. No cause 
being shown the ct. made the rule absolute ; 
ordering the costs of the rule to abide the event 
of the mterpleader issue, & discharging claimant 
from the costs in the ct. below. — Whitehead v. 
Procter (1858), 3 H. & N. 632 ; 31 L. T. O. S. 
205 ; 167 E. R. 580. 

Annotaiionti : — Expld. Cliurchward v. Coloman (1866), 

L. R. 2 Q. B. 18. Coiisd. Gagre v. Coiline (1867), L. R. 2 

C. P. 381. Mentd. RiohardBon v. Wrigfht (1875), L. R. 

10 Exch. 367. 


622. 


-.] — A judge of a county ct* 


having refused to hear an interpleader claim on 
the ground of insufficiency of particulars & having 
ordered claimant to pay costs the ct., on ruling 
the judge under Coumy Courts Act, 1856 (c. 108), 
8. 43, to hear the claim, has no jurisdiction to set 
aside the order as to costs.— ^Ihurchward v. 
Coleman (1866), L. R. 2 Q. B, 18 ; 7 B. & S. 843 ; 
36 L. J. Q. B. 67. 

Annotations: — Consd. Gagro v. Collins (1867), L. R. 2 C. P. 
381. Refd. R. V. Mallor, [1914] 2 K. B. 688. Mentd. 
Richardson v. Wright (1875), L. R. 10 Exch. 367. 


623. Transferred proceeding's — Sheriff cannot be 
ordered to pay costs.] — Temple v. Temple, No. 
016, ante. 


Sub-sect. 2. — Scale of Costs. 

See, now, 0. 0. R., Ord. 63, r. 15. 

624. How regulated — “ Sum paid Into court.”] 
—Brown v. Lillby (1891), 7 T. L. R. 427, D. C. 
innotatians : — ^If.P. Studham v. Stanbridge, [1895] 1 Q. B. 
870 ; Tarry v. Witt (1915), 84 L. J. K. B. 950. 


PART HI. SECT. 8, SUB-SECT. 1. 

b. Ooete of trkU — Notwitlistandino 
^ice of Wilson v. Wilson 

(1878), 7 P.RTiOL— CAN. 


0 . Conduct disentitling to.] — Mac- 
donald V. Oarrodi (circa 1873), 1 Ch. 
Ch. 146.— CAN. 

d. .] — Qbben V. Bell (1900), 

43 I. L. T. 236.— IR. 


PART HI. SECT. 8, SUB-SECT. 2. 
e. How regulaied.] — Bkatt v. Bbyoe 
(1882), 0 P. R. S20^AN. 

1. County court tcrits — AppticaHon 
to High Court.] — Several executions 



512 


Interpleader. 


Sect, 8. — Cosis : Svh-aecU, 2,3 & i. Parts IV, cfc 

ZJ 

626, Value of goods seized.] — Column 0 

of the higher scale of costs in force in county cts. 
applies “ where the subject-matter or sum re- 
covered exceeds £60 ” ; & by C. C. R., 1889, 
Ord. 60a, r. 12, “ the ‘ subject-matter ’ in an 
interpleader proceeding shall mean, in the case 
of a claimant, the amount of the value of the goods 
his claim to which is allowed, plus the amount 
of the damage, if any, adjudged,” 

Claimant, in an int^leader proceeding to try 
the right to goods seized in execution on a judg- 
ment in the county ct., paid into ct. £36 meet 
the amount in respect of which the execution was 
issued & all costs. At the trial of the claim, the 
county ct. judge adjudged that claimant was 
entitled to ^ the goods seized & £10 damages, 
with costs, & that the value of the goods seized 
was £51 : — Held : claimant was entitled to have 
his costs taxed according to coloumn C of the 
higher scale, because the ‘‘ subject-matter ” of the 
interpleader proceedii^ was the amount, plus 
the damages, found by the judge to be the value 
of the goods seized, & not the amount, plus the 
damages, paid into ct.— S tudham v. Stanbridoe, 
[1896] 1 Q, B. 870 ; 64 L, J. Q. B. 473 ; 43 W. R. 
643 ; 15 R. 406, D. C. 

Annotation : — Folld. Tarry v. Witt (1915), 84 L. J. K. B. 

950. 

626. .]-~By C. C. R., 1903 & 1914, 

Ord. 63, r. 15, ” The ‘ subject-matter ’ in an inter- 
pleader proceeding shall mean in the case of a 
claimant the amount of the value of the goods 
his claim to which is allowed, plus the amount 
of the damage, if any, adjudged. . . ” : — Held : 
the above rule applies to all interpleader pro- 
ceedings in the county ct., & therefore the value 
of the goods seized, & not the amount paid into 
ct., determines the scale on which the costs of a 
successful claimant must be taxed. — T arry v. 


Witt (1916), 84 L. J. K. B. 960 ; 112 L. T. 1084 ; 
sub nom, Hobwood v. Tarry, 31 T. L. R. 207, 
D. C. 


Sub-sect. 3. — Op Sheriff appearing on Appeal. 

627. Appeal Involving costs of sheriff.] — 
Triokett & Co. V. Girdipistonb (1897), 103 
L. T. Jo. 81, D. C. 


Sub-sect. 4. — Recovery of Costs. 

628. By sheriff — Against execution creditor — 
Proceeds paid over vdthout deduction.] — A. 

obtained judgment against B. in a county ct. & 
issued execution. C. claiming the goods, the high 
bailiff took out an interpleader summons & 
ultimately C.’s claim was disallowed & C. was 
ordered to pay the costs of the interpleader pro- 
ceedings. The high bailiff paid the amount of the 
levy into ct., deductii^ the fees & expenses 
incident to the levy, but not the costs of the 
interpleader, &. the balance was paid out of ct. 
to A. : — Held : the high bailiff could not maintain 
an action against A., for the interpleader costs. 
Qu. : whether he could have deducted them from 
the amount of the levy under the above order. — 
Bloor V. Huston (1854), 15 C. B. 266 ; 3 C. L. R. 
222 ; 24 L. J. 0. P. 26 ; 1 Jur. N. S. 256 ; 3 W. R. 
113 ; 139 E. R. 424 ; sub nom. Blower v. Haston, 
24 L. T. O. S. 115 ; sub nom. Blore v. Huston, 
18 J. P. 745. 

See, now, C. C. R., Ord. 27, r. 6. 

629. By action.] — An action is not maintain- 
able upon an order of a coimty ct. for payipent of 
costs. — Furber V, Taylor, [1900] 2 Q. B. 719 ; 
69 L. J. Q. B. 898 ; 83 L. T. 308 ; 48 W. R. 689 
C. A. 

Annotation: — Reid. Savill v, Daltoa, 11915] 3 K. 13. 174. 


Part IV. — Interpleader in Liverpool Court of Passage. 


See, now, Liverpool Court of Passage Act, 1893 
(c. 37) ; Court of Passage Rules, Ord. 67. 

Liverpool Court of Passage generally, see 
Courts, Vol. XVI., pp. 199, 200, Nos. 1053-1064. 

630. Jurisdiction of court.] — (1) The assessor 
of the Liverpool Ct. of Passage was authorised by 
Act of Parliament to make rules regulating the 
ractice k procedure of that ct. In Dec. 1876, 
e made the following rule : ‘‘ The provisions of 
Jud. Acts, 1873, 1875, & such orders & rules made 
in pursuance thereof as are now in force, as weU 
as any orders or rules which may hereafter be 
made & be in force for the time t^ing by virtue 
of the said Act, shall ” (with an immaterial 
exception) ” extend & be applied to, & the forms 
therein contained shall be adopted in all actions, 
causes & matters which at or after the time of the 
coming into operation of these rules shall be 
within the cognisance of the Ct. of Passage of the 
borough of Liverpool, but so far only as such 
provisions, orders, rules & forms respectively are 
or may be applicable thereto, with such altera- 
tions as the nature of the action, the description 

from dlfEerent ootutte ota. haying' been 
placed in the aherill’e hands : — Held : 
on an interpleader application to the 


of the ct., the character of the parties, & the 
circumstances of the case may render necessary ” : 
— Held : this rule did not give the Passage Ct. the 
jurisdiction in interpleader contained in R. S. 0., 
Ord. 57, r. 8, & even if it did give such a juris- 
diction, the rule was in that respect ultra vires, 
Senible : the above rule does not render the pro- 
visions of R. 8. C., Ord. 14, applicable to the 
Passage Ct. 

(2) Officers of the ct. are not protected in the 
case of process executed under an interpleader 
order m^e without jurisdiction, though good on 
the face of it, if such order was obtained on their 
own application. 

(4) The relief or remedy, the power to grant 
which is conferred on inferior cts. by Jud. Act, 
1873 (c. 66), 8. 89, only refers to the relief & 
remedies to be administered in the action, & as 
the result of the action, &> not to an incidental 
& extraneous proceeding arising out of the levy 
of execution, such as interpleader. 

(6) The power to decide summarily without 
consent questions in interpleader is not a ” rule 

Lansdell (1870), 8 P, R. 57.— CAN. 

f. Phipps v, Beambb 

(1870), 8 P. R. 181.— CAN. 


superior ot., that all costs. Including 
thoee of the sheriff, should be taxed on 
the county ct. scale.— M asubbt v. 
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Part V. — Interpleader in Salford Hundred Court. 

631. Application for new trial — Lies to Court 
of Appeal.] — An application lies to the Ct. of 
Appeal for a new trial of an interpleader issue 
^8^5)1 tried in the Liverpool Ct. of Passage as in the case 
of any other issue there tried. — CoATES v. Moore, 
See, now, Liverpool Court of Passage Act, 1893 [1903] 2 K. B. 140 ; 72 L. J. K. B. 639 ; 89 L. T. 
(c. 37). 8 ; 61 W. R. 648 ; 10 Mans. 271, 0. A. 


Part V. — Interpleader in Salford Hundred Court. 

Sec Salford Hundred Court of Record Acts, Courts, Vol. XVI., pp. 202, 203, Nos. 1111-1115. 
1808 (c. cxxx) ; 1911 (c. clxxii). 632. Hearing by unauthorised person — No ob- 

See Rules of Salford Hundred Court, 1902, jectlon taken at hearing.] — Nathan v. Bottomley 
Ord. 57 ; Salford Hundred Court, generally, see (1903), 19 T. L. R. 421, D. C. 


INTERPRETATION OF DEED AND OTHER NON 

TESTAMENTARY DOCUMENTS. 

See Deeds and Other Instruments. 


INTERPRETATION OF STATUTES. 

See Statutes. 


INTERPRETATION OF WILLS. 


of law ” within Jud. Act, 1873 (c. 66), s. 
Speers v. Daggers (1885), Cab, & El. 503. 

(1) Reid. Winfield v. Boothroyd 
64 L. T. 674 ; Fellows v. The Lord Stanley (O 
[1893] 1 Q. B. 98 ; Spelman v. Empire Liverpool 
64 L. J. Q. B. 640. 


. — VOL. XXIX. 


See Wills. 


L L 
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INTERROGATORIES. 

See Discovery, Inspection and Interrogatories. 


INTERVENTION. 

See Husband and Wife. 


INTESTACY. 

See Descent and Distribution ; Executors and Administrators. 


END OF VOL. XXIX. 
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